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DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 218
[Docket No. FRA-2014-0033, Notice No. 1]
RIN 2130-AC48

Train Crew Staffing

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: FRA proposes regulations
establishing minimum requirements for
the size of train crew staffs depending
on the type of operation. A minimum
requirement of two crewmembers is
proposed for all railroad operations,
with exceptions proposed for those
operations that FRA believes do not
pose significant safety risks to railroad
employees, the general public, and the
environment by using fewer than two-
person crews. This proposed rule would
also establish minimum requirements
for the roles and responsibilities of the
second train crewmember on a moving
train, and promote safe and effective
teamwork. Additionally, FRA co-
proposes two different options for
situations where a railroad wants to
continue an existing operation with a
one-person train crew or start up an
operation with less than two
crewmembers. Under both co-proposal
options, a railroad that wants to
continue an existing operation or start a
new operation with less than a two-
person train crew would be required to
describe the operation and provide
safety-related information to FRA;
however, proposed Option 1 includes
an FRA review and approval period
lasting up to 90 days while Option 2
proposes permitting such operations to
initiate or continue without a
mandatory FRA review and approval
waiting period or while such review is
taking place. For start-up freight
operations with less than two
crewmembers, proposed Option 2 also
requires a statement signed by the
railroad officer in charge of the
operation certifying a safety hazard
analysis of the operation has been
completed and that the operation
provides an appropriate level of safety.
DATES: (1) Written Comments: Written
comments on the proposed rule must be
received by May 16, 2016. Comments
received after that date will be
considered to the extent possible
without incurring additional expense or
delay.

(2) FRA anticipates being able to
resolve this rulemaking without a
public, oral hearing. However, if FRA
receives a specific request for a public,
oral hearing prior to April 14, 2016, one
will be scheduled and FRA will publish
a supplemental notice in the Federal
Register to inform interested parties of
the date, time, and location of any such
hearing.

ADDRESSES: You may submit comments
identified by the docket number FRA—
2014-0033 by any of the following
methods:

e Online: Comments should be filed
at the Federal eRulemaking Portal,
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Fax:202—493-2251.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue SE., W12-140,
Washington, DC 20590.

e Hand Delivery: Room W12-140 on
the Ground level of the West Building,
1200 New Jersey Avenue SE.,
Washington, DC 20590 between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal Holidays.

Instructions: All submissions must
include the agency name, docket name
and docket number or Regulatory
Identification Number (RIN) for this
rulemaking (RIN 2130—AC48). Note that
all comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided. Please
see the Privacy Act heading in the
SUPPLEMENTARY INFORMATION section of
this document for Privacy Act
information related to any submitted
petitions or materials.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov at any time or to
the U.S. Department of Transportation,
Docket Operations, M—30, West
Building, Ground Floor, Room W12—
140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal Holidays.

FOR FURTHER INFORMATION CONTACT:
Joseph D. Riley, Railroad Safety
Specialist (OP)-Operating Crew
Certification, U.S. Department of
Transportation, Federal Railroad
Administration, Mail Stop-25, Room
W33-412, 1200 New Jersey Avenue SE.,
Washington, DC 20590, (202) 493-6318,
or Alan H. Nagler, Senior Trial
Attorney, U.S. Department of
Transportation, Federal Railroad
Administration, Office of Chief Counsel,
RCC-10, Mail Stop 10, West Building

3rd Floor, Room W31-309, 1200 New
Jersey Avenue SE., Washington, DC
20590, (202) 493-6038).
SUPPLEMENTARY INFORMATION:
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I. Executive Summary

Purpose of the Regulatory Action and
Legal Authority

FRA is concerned that as railroads
implement positive train control (PTC)
and other technologies, they may
expand use of less than two-person
crews on operations without
considering safety risks or
implementing risk mitigating actions
that FRA believes are necessary.
Because there are currently few railroad
operations that utilize a one-person
crew and FRA has not been specifically
tracking the safety of those operations
through its recordkeeping and reporting
requirements, FRA cannot provide
reliable or conclusive statistical data to
suggest whether one-person crew
operations are generally safer or less
safe than multiple-person crew
operations. FRA does not currently
collect sufficient data related to the size
of a train crew nor do accident reports
and investigations generally address the
size of a crew in order for FRA or any
entity to definitively compare one-
person operations to multiple person
operations. However, FRA has studies
showing the benefits of a second
crewmember and other information
detailing the potential safety benefits of
multiple-person crews. A recent
catastrophic accident in Canada
occurred in which a one-person crew
did not properly secure an unattended
train and another accident occurred in
which a multiple-person crew was able
to effectively respond to an accident and
remove cars from danger. In addition,
qualitative studies show that one-person
train operations pose increased risks by
potentially overloading the sole
crewmember with tasks, and that PTC
does not substitute for all the tasks
performed by properly trained
conductors. Task overload can lead to a
loss of situational awareness, and
potentially to accidents. Moreover, other
nations require government approval of
railroad decisions to use less than two-
person crews. Further, even if FRA does
not have data to prove a direct
correlation between higher rates of
safety and multiple person crews, it is

true that railroads have achieved a
continually improving safety record
during a period in which the industry
largely employed two-person train
Crews.

Persons in the railroad industry have
pointed to countervailing effects of a
requirement to have more than one
crewmember on a train, such as
additional incidents caused by crew
distraction. In addition, having a second
crew person on board a train may not
prevent or mitigate an incident but
could add to the number of persons
killed or seriously injured when one
occurs. FRA believes such instances are
very rare, but does not have readily
available information for estimating
such potential countervailing impacts of
this proposed rule. FRA believes that
having a properly trained second crew
person on board, or implementing risk
mitigating actions that FRA believes are
necessary to address any additional
safety risks from using fewer than two-
person crews, provides net safety
benefits relative to using fewer than
two-person crews or not implementing
mitigating measures that FRA believes
are necessary.

In discussing the future of train
operations with officials from various
railroads, FRA has become aware that
some railroads have shown a
willingness to conduct more operations
with only one crewmember. FRA has
existing authority to take emergency
action to prohibit an unsafe operation if
the agency is aware of it (49 U.S.C.
20104), but FRA often lacks information
to use this authority to address unsafe
one-person crews. FRA does not
currently have a mechanism to collect
detailed information about railroad one-
person train operations to determine
railroad safety risk. Furthermore, FRA
believes it would be inappropriate to
wait until an emergency situation arises
before it takes action against a one-
person operation that is not providing
an appropriate level of safety. FRA
believes this proposed rule is necessary
for FRA to protect railroad employees,
the general public, and the environment
by considering the safety risks of each
type of operation and prohibiting
operations that pose an unacceptable
level of risk as compared to operations
utilizing a two-person crew. This
rulemaking is also necessary to ensure
that the public, through FRA, has a
voice in the railroad’s decision to utilize
less than a two-person crew.

FRA research demonstrates the
effectiveness of properly trained teams.
It is not the act of adding a second
person that makes the train safer, but
instead it is the act of adding a properly
qualified person, who understands the

roles of all the crewmembers, and who
has the experience or ability to relieve
the locomotive engineer of some of the
mental strain that can contribute to
accidents attributed to human factor
errors. FRA understands that expert
teamwork can be achieved through
effective coordination, cooperation, and
communication. However, FRA
estimates both options of the proposal
would have a small impact on teamwork
because FRA expects that either co-
proposal option would result in no more
than the labor hour equivalent of two to
three additional crewmembers
nationwide annually relative to what
would occur with existing operations
with less than two crewmembers if the
rule were not in place and because FRA
believes that all railroads with multiple-
person crews are operating in
compliance with the proposal’s
requirements for the roles and
responsibilities of a second
crewmember. FRA expects that under
the first co-proposal it would require
some start-up one-person crew
operations (but not existing one-person
crew operations) to implement risk
mitigating measures that FRA believes
are necessary to address safety risks of
using one-person crews in specific
operating environments. However, FRA
expects to require such measures in very
few circumstances, and estimates a cost
range of $5.1 million to $27.7 million
over 10 years and discounted at 7
percent from implementing such
measures under either co-proposal
option.

The proposed rulemaking would be
expected to grant an exception to most
existing operations with less than two
crewmembers. However, some
operations would still not be able to
meet the requirements of the proposed
exceptions and those railroads would
have to add one person to their train
crews. FRA estimates that about 10,361
train starts would not be eligible for the
proposed specific freight train exception
§218.131. Furthermore, FRA estimated
that around 15,185 train starts would
not be covered by the exception for
existing one-person operations in
§218.133. Given the proposed structure
of the passenger train exceptions in
§218.129, FRA does not expect any
passenger railroad to have to add a
crewmember to an existing train
operation as a result of the NPRM.
Freight railroads would be expected to
take full advantage of the special
approval procedure in § 218.135. FRA
used a range of values to estimate the
costs that would be related to § 218.135
due to the uncertainty in the future of
crew staffing. This range stipulates that
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between 850,266 and 15,675,000 train
starts would be affected by crew
reduction over the next 10 years and
enter the special approval procedure as
proposed in § 218.135. For passenger
railroads, the proposed special approval
procedure would maintain the status
quo, as any railroad that could
potentially request special approval
under § 218.135 would have done it
through a passenger train emergency
preparedness plan under part 239.
FRA is proposing regulations
concerning train crew staffing based on
the statutory general authority of the
Secretary of Transportation (Secretary).
The general authority states, in relevant
part, that the Secretary “‘as necessary,
shall prescribe regulations and issue
orders for every area of railroad safety
supplementing laws and regulations in
effect on October 16, 1970.”” 49 U.S.C.
20103. The Secretary delegated this
authority to the Federal Railroad
Administrator. 49 CFR 1.89(a).

Summary of the Major Provisions of the
Regulatory Action in Question

FRA is co-proposing regulations to
address train crew sizes. FRA’s first co-
proposal would establish minimum
requirements for the size of different
train crew staffs depending on the type
of operation and the safety risks posed
by the operation to railroad employees
and the general public. This proposal
also prescribes minimum requirements
for the appropriate roles and
responsibilities of train crewmembers
on a moving train, and promotes safe
and effective teamwork. Each railroad
may prescribe additional or more
stringent requirements in its operating
rules, timetables, timetable special
instructions, and other instructions.

FRA'’s first proposed approach starts
with a general requirement that each
train shall be assigned a minimum of
two crewmembers, regardless of
whether the train is a freight or
passenger operation. The NPRM
contains several proposed requirements
detailing the roles and responsibilities
of the second crewmember when the
train is moving. The primary role of a
second crewmember, typically a
conductor, is to have the ability to
directly communicate with the
crewmember in the cab of the
controlling locomotive, i.e., the
locomotive engineer, even if the second
crewmember is located outside of the
operating cab.

Several of the proposed sections
contain exceptions to this general
requirement, specifying when a train
would not require a minimum of two
crewmembers. These are generally low
risk operations that are not hauling large

quantities of hazardous materials,
traveling at high speeds, or putting
passengers on passenger trains at risk.
Among other exceptions, there is a
proposed exception for a tourist, scenic,
historic, or excursion operation that is
not part of the general railroad system
of transportation. Other exceptions
allow railroads to use one-person crews
to assist other trains (i.e., helper
service), maintain track, or move
locomotives where they are needed
without being burdened by the
proposed two crewmember minimum
staffing requirement.

Two of the proposed sections suggest
how a railroad could apply for FRA
approval to operate one-person train
crews. One of those proposed sections
would require a railroad to provide
information describing an operation that
existed prior to January 1, 2015, and
FRA would have 90 days from the day
of receipt of the submission to issue
written notification of approval or
disapproval. The railroad would be
allowed to continue the operation
unless FRA notifies the railroad it must
cease the operation and provides the
reason(s) for the decision. If FRA failed
to disapprove the proposal within 90
days of the submission, the railroad
would be permitted to go forward with
its plan. The second of the proposed
sections under the first co-proposal
would allow any railroad, at any time,
to provide information describing an
operation and petition FRA for special
approval of a train operation with less
than two crewmembers. FRA would
normally grant or deny the petition
within 90 days of receipt, but could
attach special conditions to the approval
of any petition after considering the
benefits and costs of the condition(s).

Under the second co-proposal, an
existing one-person train operation
would be required to provide
information to FRA in order to continue
the operation, and a start-up train
operation with less than two
crewmembers would be required to
provide information to FRA before
initiating the operation. The railroad
with the start-up operation would also
be required to attest that it has studied
the operating environment and
circumstances of the intended operation
and that the railroad believes that it has
taken any precautions necessary to
ensure that the proposed single-person
operation will not pose significant
safety risks to railroad employees, the
general public, and the environment.
Under this co-proposal, the railroad
would not be required to wait for FRA
approval prior to beginning single-
person service. With the railroad’s
notice and attestation the railroad

would be permitted to operate a single-
person service. Both existing and start-
up train operations with less than two
crewmembers would be required to
provide an appropriate level of safety.
However, FRA reserves the right to
investigate an operation and halt or add
conditions to an operation’s
continuance if FRA determines that an
operation is not providing an
appropriate level of safety.

Costs and Benefits

FRA estimated the benefit and cost
ranges of the two co-proposals using a
10-year time horizon, and performed
sensitivity analysis using a 20-year time
horizon. Compliance costs include the
addition of the labor hour equivalent of
about one to three additional
crewmembers nationwide annually to
certain train movements for existing
operations (an estimated cost of roughly
$120,000-$200,000 annually over 10
years, undiscounted), off-setting actions
required by FRA in order for a railroad
to obtain FRA approval to start up new
fewer than two-person crew operations,
and information submission and data
analysis.

FRA estimated a 10-year cost range
which would be between $7.65 million
and $40.86 million, undiscounted.
Discounted values of this range are
$5.19 million and $27.72 million at the
7-percent level. FRA is confident that
the benefits outlined in this NPRM
would exceed the costs. Preventing a
single fatal injury would exceed the
break-even point in the low range and
preventing five fatalities would exceed
the break-even point at the high range.
The proposed rule will help ensure that
train crew staffing does not result in
inappropriate levels of safety risks to
railroad employees, the general public,
and the environment, while allowing
technology innovations to advance
industry efficiency and effectiveness
without compromising safety. The
proposal contains minimum
requirements for roles and
responsibilities of second train
crewmembers on certain operations and
promotes safe and effective teamwork.
Due to lack of information, these cost
estimates do not include any safety
costs from using two-person crews
instead of one or zero person crews,
such as additional accidents caused by
non-engineer crew distracting the
engineer or additional deaths and
serious injuries from having more
people on board trains involved in
accidents.

FRA is confident that the proposed
rulemaking would generate the benefits
necessary to at least break-even. These
benefits would result from improved
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post-accident/incident emergency
response and management, reporting of
troubled employees due to drug and
alcohol use, compliance with
restrictions on electronic device use in
place to prevent distraction, and the
potential avoidance of a high-
consequence train accident. While FRA
does not have information that suggests
that there have been any previous
accidents involving one-person crew
operations that could have been avoided
by adding a second crewmember, this
rule would break even with its
estimated costs if it prevents one fatal
injury or high-consequence accident in
the first 10 years of the rule (and no
additional safety costs result from the
presence of additional crew). This
proposed rule would help ensure that
passengers and high risk commodities
are transported safely by rail and FRA
is confident that the resulting safety
benefits would justify the costs. The
cost increase would result from
additional crewmembers on the trains
that are currently operating with a one-
person crew and from the possibility
that the railroad is required to use more
technology to mitigate the risk related to
crew conversions. FRA has assessed
both co-proposals and concluded that
monetary, quantifiable costs under both
co-proposals are equal. However,
railroads may perceive each option
differently, especially as it pertains to
business risk. Under co-proposal Option
1, railroads would have to wait for
approval and that would delay
implementation of crew size reduction
in the short-term. However, once FRA
grants approval railroads would have
spent adequate amount of resources to
meet regulatory requirements and
oversight. Under co-proposal Option 2,
each railroad would be able to initiate
crew reductions after a petition is
submitted to FRA. This means that
railroads would be able to reduce costs
once petitions are submitted. However,
under co-proposal Option 2, railroads
may assume more business risk as an
initiated crew reduction would be
subject to regulatory action
(discontinuance or more conditions for
approval). This means that railroads
could end up acquiring equipment or
resources for unapproved crew
reductions or to modify initial plans for
crew reductions. This would be costly
and bring more uncertainty to the
railroads’ business plans in the short-
term.

FRA conducted a sensitivity analysis
of its first co-proposal using a 20-year
time horizon and a scenario with a more
rapid crew size reduction schedule.
FRA estimates that the cost range of the

co-proposals would be $7.44 million to
$36.25 million over this timeframe
using a 7-percent discount rate, and
$11.93 million to $50.71 million using
a 3-percent discount rate.

II. Background

A. Analysis of Two Recent Catastrophic
Accidents Raising Crew Size Issues

During the last five months of 2013,
the railroad industry had two accidents
that suggest the need for greater Federal
oversight of crew size issues. The first
incident at Lac-Mégantic, Quebec,
Canada, was the driving force for
bringing the crew size issue to FRA’s
Federal advisory committee known as
the Railroad Safety Advisory Committee
(RSAC). While Canada’s Transportation
Safety Board could not conclude that
use of a one-person crew was a cause or
contributing factor to the accident, as
described below, the Lac-Mégantic
accident involved a one-person crew
that did not properly secure a train at
the end of a tour of duty leading to a
deadly, catastrophic accident.

The RSAC includes representatives
from all of the agency’s major
stakeholder groups, including railroads,
labor organizations, suppliers and
manufacturers, and other interested
parties. (An RSAC overview is provided
below.) During the time that the RSAC’s
Working Group was deliberating
whether it could make
recommendations to FRA on the crew
size issue, the other accident
summarized here occurred. This
accident involved trains carrying multi-
person crews and is illustrative of the
positive mitigation measures
multiperson train crews took following
a track-based derailment of one train
that led to a second train colliding with
the first (Casselton, ND). With regard to
the Lac-Mégantic accident, FRA
exercised its oversight following the
accident through use of its emergency
order authority to ensure that the
railroad involved had at least one
adequate backstop to human error. FRA
has also issued several other regulations
to address the safety issues raised by
these accidents which are described
within the summaries of the accidents.

Lac-Mégantic, Quebec, Canada

FRA published Emergency Order 28
(78 FR 48218) on August 7, 2013,
(issued on August 2, 2013) which
contains the preliminarily known
details of the events on July 5-6, 2013,
that led to the catastrophic accident at
Lac-Mégantic. On August 20, 2014, the
Transportation Safety Board (TSB) of
Canada released its railway
investigation report, which refines the

known factual findings and makes
recommendations for preventing similar
accidents. TSB of Canada Railway
Investigation R13D0054 is available
online at http://bit.ly/VLqVBk. In
summary, an unattended train on
mainline track did not stay secured and
rolled down a grade to the center of
town, where 63 of the 72 crude oil tank
cars in the train derailed, and about one-
third of the derailed tank car shells had
large breaches. There were multiple
explosions and fires causing an
estimated 47 fatalities to the general
public, extensive damage to the town,
and approximately 2,000 people to be
evacuated from the surrounding area.

The train had been secured by its one-
person crew prior to it being left
unattended. Because of a mechanical
problem with the train, the engineer left
the train running. Prior to leaving the
train, the engineer consulted with
another railroad employee about how to
handle the problem and applied brakes
on the train. However, TSB of Canada
determined that the one-person crew
did not comply with the railroad’s rules
requiring the hand brakes alone to be
capable of holding the train. According
to the railroad’s rules, a 72-car train
should have had a minimum of nine
hand brakes applied. Instead, the one-
person crew used a combination of the
locomotive air brakes and seven hand
brakes to give the false impression
during the verification test that the hand
brakes alone would hold the train. TSB
of Canada concluded that, without the
extra force provided by the air brakes,

a minimum of 17 and possibly as many
as 26 hand brakes would have been
needed to secure the train, depending
on the amount of force with which they
had been applied. Testing conducted by
TSB of Canada concluded that it would
have been possible for a single operator
to apply a sufficient number of hand
brakes within a reasonable amount of
time. Shortly after the one-person crew
left the train, the local fire department
responded to an emergency call about a
fire on the train. The responders
followed the railroad’s instructions in
shutting down the locomotive and then
extinguished the fire. The responders
met with an employee of the railroad, a
track foreman, to discuss the train’s
condition prior to departing the area.
The track foreman dispatched by the
railroad did not have a locomotive
operations background. With all the
locomotives shut down, the air
compressor no longer supplied air to the
air brake system, the air leaked, and the
air brakes gradually become less
effective until the combination of
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locomotive air brakes and hand brakes
could no longer hold the train.

In the aftermath of the Montreal,
Maine and Atlantic Railway (MMA)
derailment at Lac-Mégantic, Transport
Canada issued an order for all Canadian
railroad companies to provide for
minimum operating crew requirements
considering technology, length of train,
speeds, classification of dangerous
goods being transported, and other risk
factors. In response, MMA changed its
operating procedures to use two-person
crews on trains in Canada. However,
FRA was concerned that MMA did not
automatically make corresponding
changes to its operating procedures in
the U.S. even though the risk associated
with this catastrophic accident also
exists in the U.S.1 It may have been that,
without a specific two-person train crew
requirement in the U.S., MMA did not
feel compelled to take any action to
enhance the safety of its U.S. operations
in a like-minded way to the preventive
measures it took in Canada.

The Lac-Mégantic accident is also
relevant to the issue of crew size
because the tank cars that derailed were
carrying crude oil from the Bakken
deposit in North Dakota and Montana
and this proposed rule carries forward
FRA’s position that at least a two-person
train crew is warranted on any train
carrying 20 or more tank cars loaded
with crude oil or ethanol. Over the past
few years, a technological advancement
has allowed crude oil to be recovered
from under nonpermeable shale rock.
This advancement of hydraulic
fracturing, better known as ‘““fracking,”
resulted in a substantial increase in
crude oil shipments in both Canada and
the U.S. between 2009 and 2015.2 The
prevalence of crude oil tank cars on U.S.
railroads, and the volatility of some of
the blended crude oil from different
sources or mixed with the chemicals
used in the fracking process, suggested
that Bakken crude oil might have a
significantly greater potential to be
improperly classified and packaged for
transportation. Investigators initially
considered that improper classification
and packaging was likely a contributing
cause to the catastrophic result at Lac-
Meégantic. Consequently, DOT has taken
or is taking a variety of actions to
address the issues created by
transporting crude oil produced through
fracking from various approaches. See,
the following examples

1 Letter from Joseph C. Szabo, FRA Administrator,
to Mr. Edward Burkhardt, CEO of MMA (Aug. 21,
2013), placed in the docket.

2 https://www.eia.gov/dnav/pet/PET_MOVE_
RAILNA_A_EPCO_RAIL _MBBL_M.htm.

e FRA’s Emergency Order 28, 78 FR
48218, Aug. 7, 2013.

e FRA’s Safety Advisory 2013-06, 78
FR 48224, Aug. 7, 2013, jointly issued
with the Pipeline and Hazardous
Materials Safety Administration
(PHMSA) (discussing the circumstances
surrounding the Lac-Mégantic accident
and making certain safety-related
recommendations to railroads and crude
oil offerors).

e FRA’s Safety Advisory 2013-07, 78
FR 69745, Nov. 20, 2013, jointly issued
with PHMSA (reinforcing the
importance of proper characterization,
classification, and selection of a packing
group for Class 3 materials and the
corresponding requirements in the
Federal hazardous materials regulations
for safety and secur