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SUMMARY: The FHWA and FTA are
jointly issuing this final rule to update
the regulations governing the
development of metropolitan
transportation plans (MTP) and
programs for urbanized areas, long-
range statewide transportation plans
and programs, and the congestion
management process as well as
revisions related to the use of and
reliance on planning products
developed during the planning process
for project development and the
environmental review process. The
changes reflect the passage of the
Moving Ahead for Progress in the 21st
Century Act (MAP-21) and the Fixing
America’s Surface Transportation
(FAST) Act. The MAP-21 continues
many provisions related to
transportation planning from prior laws;
however, it introduces transformational
changes and adds some new provisions.
The FAST Act makes minor edits to
existing provisions. The changes make
the regulations consistent with current
statutory requirements and implement
the following: A new mandate for State
departments of transportation (hereafter
referred to simply as ““States”) and
metropolitan planning organizations
(MPO) to take a performance-based
approach to planning and programming;
a new emphasis on the nonmetropolitan
transportation planning process, by
requiring States to have a higher level of
involvement with nonmetropolitan local
officials and providing a process for the
creation of regional transportation
planning organizations (RTPO); a
structural change to the membership of
the larger MPOs; a new framework for
voluntary scenario planning; new
authority for the integration of the
planning and environmental review

processes; and a process for
programmatic mitigation plans.

DATES: Effective June 27, 2016.

FOR FURTHER INFORMATION CONTACT: For
the FHWA: Mr. Harlan W. Miller, Office
of Planning, Environment, and Realty,
(202) 366—0847; or Ms. Jennifer Mayo,
Office of the Chief Counsel, (202) 366—
1523. For the FTA: Ms. Sherry Riklin,
Office of Planning and Environment,
(202) 366—5407; Mr. Dwayne Weeks,
Office of Planning and Environment,
(202) 493-0316; or Mr. Christopher Hall,
Office of Chief Counsel, (202) 366—5218.
Both agencies are located at 1200 New
Jersey Avenue SE., Washington, DC
20590. Office hours are from 8:00 a.m.
to 4:30 p.m., e.t. for FHWA, and 9:00
a.m. to 5:30 p.m., e.t. for FTA, Monday
through Friday, except Federal holidays.

SUPPLEMENTARY INFORMATION:

Electronic Access and Filing

This document, the notices of
proposed rulemakings (NPRM)
published on June 2, 2014 (79 FR
31784), and September 10, 2014 (79 FR
53673), and all comments received may
be viewed online through the Federal
eRulemaking portal at http://
www.regulations.gov. The Web site is
available 24 hours each day, 365 days
each year. An electronic copy of this
document may also be downloaded by
accessing the Office of the Federal
Register’s home page at: https://
www.federalregister.gov and the
Government Printing Office’s Web site
at: http://www.gpo.gov.
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I. Executive Summary

A. Purpose of the Regulatory Action

The MAP-21 transformed the Federal-
aid highway program and the Federal
transit program by requiring a transition
to performance-driven, outcome-based
approaches to key areas. With respect to
planning, although MAP-21 leaves the
basic framework of the planning process
largely untouched, the statute
introduced critical changes to the
planning process by requiring States,
MPOs, and operators of public
transportation to link investment
priorities to the achievement of
performance targets that they would
establish to address performance
measures in key areas such as safety,
infrastructure condition, congestion,
system reliability, emissions, and freight
movement. With respect to planning,
the FAST Act left the provisions from
MAP-21 intact and made minor
revisions to existing provisions.

Accordingly, the final rule establishes
that the statewide and metropolitan
transportation planning processes must
provide for the use of a performance-
based approach to decisionmaking in
support of the national goals described
in 23 U.S.C. 150(b) and the general
purposes described in 49 U.S.C. 5301.
The final rule requires that States,
MPOs, and operators of public
transportation establish targets in key
national performance areas to document
expectations for future performance and
that States, MPOs, and operators of
public transportation must coordinate
the targets that they set for key areas. It
further establishes that MPOs must
reflect those targets in the MTPs and
that States must reflect those targets in
their long-range statewide
transportation plans. The final rule
establishes that the States and MPOs
must each describe the anticipated
effect of their respective transportation
improvement programs toward
achieving their targets. As MAP-21
contained new performance-related
provisions requiring States, MPOs, and
operators of public transportation to
develop other performance-based plans
and processes, the final rule establishes
that States and MPOs must integrate the
goals, objectives, performance measures,
and targets of those other performance-
based plans and processes into their
planning processes.

To support the effective
implementation of a performance-based
planning process, the final rule
establishes that every MPO serving an
area designated as a transportation
management area (TMA) must include
on its policy board an official (or
officials) who is formally designated to
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represent the collective interests of the
operators of public transportation in the
metropolitan planning area (MPA) and
will have equal decisionmaking rights
and authorities as other officials on its
policy board. It also establishes the
option for MPOs to use scenario
planning during the development of
their MTPs. Scenario planning is an
analytical framework to inform
decisionmakers about the implications
of various investments and policies on
transportation system condition and
performance.

To continue implementation of the
MAP-21 project delivery provisions
concerning coordination between the
transportation planning process and the
environmental review process, the final
rule amends the existing planning
regulations to add a reference to a new
statutory process for integrating
planning and the environmental review
activities, but preserves other
authorities for integration. It also
establishes an optional framework for
the States and MPOs to develop
programmatic mitigation plans as part of
the statewide and the metropolitan
transportation planning processes.

To support FAST’s minor
amendments to the planning process,
this final rule amends the existing
planning regulations to add new
planning factors for States and MPOs to
consider and implement as part of the
planning process. It adds ““takes into
consideration resiliency needs” to the
purposes of the statewide and
nonmetropolitan and the metropolitan
transportation planning processes. It
adds new parties that States and MPOs
shall provide early and continuous
involvement opportunities to in the
transportation planning process and that
States and MPOs shall allow to
comment on the long-range statewide
transportation plan and the
metropolitan transportation plans. It
provides MPO’s serving TMA’s with an
optional framework for developing a
congestion management plan, and it
adds consideration of the role intercity
buses may play to the long-range
statewide transportation plan and the
metropolitan transportation plan. It also
makes reducing the vulnerability of the
existing transportation infrastructure to
natural disasters a part of the
metropolitan transportation plan. It
provides structure for the transit
representation on MPOs serving TMA
areas. It also provides a revised new
authority for the use of planning
information in the environmental
review process that States and MPOs
may use. The final rule also contains
FAST’s requirement that long-range
statewide transportation plans shall

include a description of performance
measures and targets and shall include
a system performance report. Previously
under MAP-21 this requirement was a
“should.” These new or revised
provisions from the FAST Act have
been included in the final rule without
changing the language used in the FAST
Act.

B. Summary of Major Provisions and
Key Changes From NPRM

The final rule retains the major
provisions of the NPRM with some
changes based on the review and
analysis of comments received. In the
final rule, FHWA and FTA make the
statewide, metropolitan, and
nonmetropolitan transportation
planning regulations consistent with
current statutory requirements. The
final rule establishes the following: A
new mandate for States and MPOs to
take a performance-based approach to
planning and programming; a new
emphasis on the nonmetropolitan
transportation planning process, by
requiring States to have a higher level of
involvement with nonmetropolitan local
officials and providing a process for the
creation of RTPOs; a structural change
to the membership of the larger MPOs;
a new framework for voluntary scenario
planning; new authority for the
integration of the planning and
environmental review processes; and a
process for programmatic mitigation
plans. Section references below refer to
the sections of the regulatory text for
title 23 of the Code of Federal
Regulations (CFR).

1. Performance-Based Planning and
Programming

The MAP-21 transformed the Federal-
aid highway program and the Federal
transit program by requiring a transition
to a performance-driven, outcome-based
program that provides for a greater level
of transparency and accountability,
improved project decisionmaking, and
more efficient investment of Federal
transportation funds. As part of this
new performance-based approach,
recipients of Federal-aid highway
program funds and Federal transit funds
are required to link the investment
priorities contained in the Statewide
Transportation Improvement Program
(STIP) and Transportation Improvement
Program (TIP) to achievement of
performance targets. In a series of
rulemakings, FHWA and FTA will
establish national performance
measures in key areas, including safety,
infrastructure condition, congestion,

18See, e.g., 23 U.S.C. 150(a).

system reliability, emissions, and freight
movement.

Sections 450.206 and 450.306 were
amended to establish the requirement
that States, MPOs, and operators of
public transportation use these
measures to establish targets in the key
national performance areas to document
expectations for future performance.2
The final rule further establishes that
States and MPOs must coordinate their
respective targets with each other to
ensure consistency to the maximum
extent practicable. Although proposed
in the NPRM, the final rule does not
require that States select and establish
performance targets in coordination
with Federal Lands Management
agencies. The final rule requires that for
transit-related targets, States and MPOs
must coordinate their selection of
targets relating to transit safety and
transit state of good repair to the
maximum extent practicable with
operators of public transportation to
ensure consistency with other
performance-based provisions
applicable to operators of public
transportation.

The MAP-21 performance-related
provisions also require States, MPOs,
and operators of public transportation to
develop other performance-based plans
and processes or add new requirements
on existing performance-based plans
and processes. These performance-based
plans and processes include the
Congestion Mitigation and Air Quality
Improvement (CMAQ) Program
performance plan, the strategic highway
safety plan, the public transportation
agency safety plan, the highway and
transit asset management plans, and the
State freight plan. Sections 450.206 and
450.306 were further amended to
establish that States and MPOs integrate
the goals, objectives, performance
measures, and targets of these other
performance plans and processes into
their planning process.? This integration
would help ensure that key performance
elements of these other performance
plans are considered as part of the
investment decisionmaking process. To
provide States and MPOs with the
needed flexibility to develop their
approaches to integrating the
performance-based plans into their
planning processes as requested by
multiple commenters, FHWA and FTA
deleted proposed sections that would
require the consideration of elements of
these plans in the development of the

2See 23 U.S.C. 134(h)(2), 23 U.S.C. 135(d)(2), 49
U.S.C. 5303(h)(2), and 49 U.S.C. 5304(d)(2).

3See 23 U.S.C. 134(h)(2)(D), 23 U.S.C.
135(d)(2)(C), 49 U.S.C. 5303(h)(2)(D), and 49 U.S.C.
5304(d)(2)(C).
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long-range statewide transportation
plans,* MTPs,? TIPs,% and STIPs.”

Section 450.208 in the NPRM and in
the final rule discusses coordination of
planning process activities. Section
450.208(e) of the NPRM proposed that,
in carrying out the statewide
transportation planning process, States
shall apply asset management principles
and techniques, consistent with the
State Asset Management Plan for the
National Highway System (NHS), the
Transit Asset Management Plan, and the
Public Transportation Safety Plan.
Because this is not a statutory
requirement and the statewide and
nonmetropolitan transportation
planning process is much broader than
an asset management plan, FHWA and
FTA changed “shall” to ““should” in
this provision. Section 450.208(g) in the
NPRM would have required that a State
integrate the goals, objectives,
performance measures, and targets into
the statewide transportation planning
process, as appropriate from a specified
list of performance-based plans—a
requirement that was also listed in
section 450.206(c). This requirement
remains, however, the paragraph in
section 450.208(g) was deleted from the
final rule as it duplicates section
450.206(c)(4).

Section 450.210 requires that States
shall provide opportunities for public
review and comment at key decision
points in the transportation planning
process and for nonmetropolitan local
official participation in the development
of the long-range State plan and the
STIP. Consistent with the requirement
to engage the public in the
transportation planning process, FHWA
and FTA added section 450.210(a)(3) to
the final rule, which states that: “With
respect to the setting of targets, nothing
in this part precludes a State from
considering comments made as part of
the State’s public involvement process.”

Section 450.314 was amended to
require that MPOs identify how they
will cooperatively implement these
performance-based planning provisions
with States and operators of public
transportation. Rather than requiring a
reopening of metropolitan planning
agreements as proposed in the NPRM,
the final rule provides the option
documenting it either as part of the
metropolitan planning agreements, or
documenting it in some other means
outside of the metropolitan planning

4Proposed section 450.216(n).

5Proposed section 450.324((f)(7).

6 Proposed section 450.218(0) and proposed
section 450.218(r).

7 Proposed section 450.326(d) and proposed
section 450.326(m).

agreements as determined cooperatively
by the MPO(s), State(s), and providers of
public transportation. Whichever option
is selected, section 450.314(h)
establishes that the MPO(s), the State(s),
and the providers of public
transportation must jointly agree upon
and document in writing the
coordinated processes for the collection
of performance data, the selection of
performance targets for the metropolitan
area, the reporting of metropolitan area
targets, and the reporting of actual
system performance related to those
targets. The documentation must also
describe the roles and responsibilities
for the collection of data for the NHS.
Including this description is critical
because of the new requirements for a
State asset management plan for the
NHS and establishment of performance
measures and targets.8

Sections 450.216 and 450.324 discuss
the development of the long-range
statewide transportation plan and the
MTP. In the final rule, section 450.324
was amended to establish that, once
performance targets are selected by
MPOs, MPOs must reflect those targets
in their MTPs. As a result of FAST, the
amended section 450.216 requires States
to do the same. Accordingly, amended
section 450.324 establishes 9 that, in
their transportation plans, MPOs would
need to describe these performance
targets, evaluate the condition and
performance of the transportation
system, and report on progress toward
the achievement of their performance
targets.’® Amended section 450.216
requires States to include similar
information in their transportation
plans.1® Sections 450.216(n) and
450.324(f)(7) of the NPRM proposed that
the long-range statewide transportation
plan and the MTP should be informed
by the financial plan and the investment
strategies from the State asset
management plan for the NHS and by
the public transit asset management
plan(s). As the language is not statutory,
and many commented that it could
generate confusion and inconsistent
enforcement, FHWA and FTA removed
these subparagraphs from the final rule.
However, FHWA and FTA note that the
statute, section 450.206(c)(4), and
section 450.306(d)(4) require that States
and MPOs integrate the goals,
objectives, performance measures, and
targets described in other performance-
based plans into their planning

8 Federal-aid Highway Risk-Based Asset
Management Plan Rule for the National Highway
System (NHS) [RIN 2125-AF57].

9 See proposed sections 450.216, 450.218, 450.324
and 450.326.

10 See 23 U.S.C. 134(i)(2) and 49 U.S.C. 5303(i)(2).

1123 U.S.C. 135(f)(7) and 49 U.S.C. 5304(f)(7).

processes. The final rule will provide
States and MPOs the flexibility to
determine how to integrate the
performance-based plans into their
planning processes.

Sections 450.218 and 450.326 were
amended to establish that, as part of the
State and MPO programs of projects (the
STIPs and TIPs, respectively), the States
and MPOs must describe, to the
maximum extent practicable, the
anticipated effect of the investment
priorities (or their program of
transportation improvement projects)
toward achieving the performance
targets.12 As the long-range plans,
STIPs, and TIPs direct investment
priorities, it is critical to ensure that
performance targets are considered
during the development of these
documents. However, sections
450.218(r) and 450.328(d), which
proposed that a STIP (and TIP) should
be consistent with the strategies to
achieve targets presented in other
performance management plans such as
the highway and transit asset
management plans, the Strategic
Highway Safety Plan, the public
transportation agency safety plan, the
CMAQ performance plan, and the State
freight plan (if one exists), are not
included in the final rule.

The FHWA and FTA removed this
paragraph in the final rule, noting that
the statute and sections 450.206(c)(4)
and 450.306(d)(4) require that States
and MPOs integrate the goals,
objectives, performance measures, and
targets described in other performance-
based plans into their planning
processes. The FHWA and FTA wish to
provide States and MPOs the flexibility
to determine how State asset
management plans for the NHS and
public transit asset management plans
are considered when STIPs and TIPs are
being developed.

Finally, proposed section 450.326(n)
was changed to 450.326(m) in the final
rule. The phrase “or funds under 49
U.S.C. 5307 was deleted from this
paragraph as it is not consistent with
FTA Circular C9030.1E, which permits
section 5307 funds to be suballocated
according to a formula.

2. New Emphasis on Nonmetropolitan
Transportation Planning

This regulation also places a new
emphasis on the importance of
nonmetropolitan transportation
planning. This new emphasis, as
proposed in the NPRM, is retained in
the final rule without change. The final
rule retains sections 450.208—450.210

12 See 23 U.S.C. 134(j)(2)(D), 23 U.S.C. 135(g)(4),
49 U.S.C. 5303(j)(2)(D), and 49 U.S.C. 5304(g)(4).
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and 450.216, without alteration from the
NPRM, in which State “consultation”
with local officials or RTPOs, if
applicable, was changed to
“cooperation’” and States have the
option to establish and designate RTPOs
to conduct transportation planning in
nonmetropolitan areas. Section
450.210(d)(1) provides the option that a
State may establish an RTPO which
shall be a multijurisdictional
organization of nonmetropolitan local
officials or their designees who
volunteer for such organizations and
representatives of local transportation
systems who volunteer for such
organizations. The FHWA and FTA note
that the establishment of an RTPO by a
State is optional and that a State can
choose to retain its existing rural
planning organizations (RPO). However,
the final rule affirms that in order to be
treated as an RTPO under this
regulation, any existing regional
planning organization must be
established and designated as an RTPO
under the provisions of this section. The
final rule describes its required
structure and responsibilities.

Related to the new emphasis on
nonmetropolitan transportation
planning, FHWA and FTA did not
include the proposed change to the
definition of “consideration” in section
450.104. Multiple commenters noted
that to require States and MPOs to take
into account the consequences, in
addition to the opinions, actions, and
relevant information from other parties
when making a decision or determining
a course of action, would be
extraordinarily burdensome and with
limited benefit. The FHWA and FTA
also corrected sections 450.216(h) and
450.218(c) to refer to the new
requirements for a cooperative process
in section 450.210.

3. Additions to the Metropolitan
Planning Process

The MAP-21 made two changes
specific to the metropolitan planning
process to support the effective
implementation of performance-based
approach to planning and programming.
The first change affects the policy board
structure of large MPOs. For each MPO
serving a TMA, the planning statutes
and this final regulation identify a list
of government or agency officials that
must be on that policy board. The June
2, 2014, FHWA and FTA Guidance on
Transit Representation on the TMA
MPO 13 is superseded by revisions to
section 450.310 in the final rule. Section
450.310(d)(3) in the NPRM became
section 450.310(d)(4) in the final rule

1379 FR 31214.

and is unchanged. The new section
450.310(d)(3) requires that
representation by operators of public
transportation be added to this list of
officials. The final rule establishes that
every MPO that serves an area
designated as a TMA must include an
official (or officials) who is formally
designated to represent the collective
interests of the operators of public
transportation in the MPA and will have
equal decisionmaking rights and
authorities as other officials on its
policy board. Related to this
requirement, FHWA and FTA did not
include the proposed definitions for
“local official” and “major modes of
transportation” in the final rule. As the
NPRM already included a definition of
“nonmetropolitan local official,” and
section 450.310 identifies “local elected
official,” FHWA and FTA deleted the
definition of ““local official.” With
respect to “major modes of
transportation,” FHWA and FTA concur
with comments that the definition is
overly broad and could be read to
include all forms of transportation,
including non-major modes, and that
MPOs are in the best position to define
what constitutes a major mode of
transportation in their respective MPAs.
The FHWA and FTA will continue to
work with each MPO to determine what
major modes exist in their MPA so that
they are included appropriately in the
MPO structure.

The second change in section 450.324
of the final rule provides that MPOs
may use scenario planning during the
development of their plans. Scenario
planning is an analytical framework to
inform decisionmakers about the
implications of various investments and
policies on transportation system
condition and performance during the
development of their plan.

4. Use of Planning Products in Project
Development

In addition to changing the planning
statutes, the MAP—21 and FAST made
changes to project delivery provisions
concerning coordination between the
transportation planning process and the
environmental review process. The
FHWA and FTA have long supported
the use of planning products and
decisions during the environmental
review process, an approach referred to
as Planning and Environmental
Linkages (PEL). Under PEL, Federal
agencies use and rely on planning
analyses, studies, decisions, or other
information for the project development
and environmental review of
transportation projects. With PEL,
FHWA and FTA may, for example:
Establish a project’s purpose and need

by relying on the goal and objective
developed during the planning process;
eliminate the need to further consider
alternatives deemed to be unreasonable
by relying on analyses conducted to
evaluate the alternatives during
planning; rely on future land use plans
as a source of information for the
cumulative impacts analysis required
under National Environmental Policy
Act (NEPA); carry forward suitable
mitigation measures and approaches
identified through the planning process;
or establish the modal choice selections
for the consideration of reasonable
alternatives to address the identified
need, provided that such strategies are
consistent with NEPA for the particular
project. The final rule explicitly
recognizes a variety of PEL methods that
may be used to integrate planning with
environmental reviews. The PEL
provisions are in sections 450.212 and
450.318. Only sections 450.212(d) and
450.318(e) are new provisions, added as
a result of the PEL authority created in
the MAP-21 and substantially amended
in FAST.

In the final rule, sections 450.212(a)
and 450.318(a) describe the PEL
approach developed by FHWA and
FTA, based on NEPA regulations,
guidance, and case law. Sections
450.212(b) and 450.318(b) retain the
prior rule’s provisions on using
documents and other source materials
through incorporation by reference
pursuant to NEPA regulations at 40 CFR
1502.21. Sections 450.212(c),
450.318(c), and 450.318(d) keep
language from the prior rule addressing
integration by means of agreement of the
NEPA lead agencies, including the use
of tiering, incorporation of planning
corridor or subarea studies into the
NEPA document, and other means.
Sections 450.212(c) and 450.318(d)
retain the prior rule’s description of the
non-binding guidance in Appendix A to
part 450, which discusses the
integration of planning and
environmental reviews. The FHWA and
FTA made minor revisions to Appendix
A in the final rule. These revisions
include deleting the text in the response
to question 16 that describes 49 U.S.C.
5313(b) funds as an eligible source of
funds for conducting environmental
studies and analyses within
transportation planning. This change
was made because 49 U.S.C. 5313(b)
funds are not an eligible source of
planning funds for conducting
environmental studies and analyses
within transportation planning. In
another revision to Appendix A in the
final rule, under the response to
question 18, FHWA and FTA have
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updated the number of positions that
were being funded with Federal and
State funds to support focused and
accelerated project review by a variety
of local, State, and tribal agencies from
246 positions (as of 2003) to over 200
positions (as of 2015). This change was
made to update the number of positions
funded to accelerate project review at
local, State, tribal, and Federal agencies
to reflect more recent information. The
FHWA and FTA have added language in
450.212(c) and 450.318(d) to clarify that
Appendix A applies only to PEL
authorities in sections 450.212(a)—(c)
and 450.318(a)—(c).

Sections 450.212(d) and 450.318(e)
add a reference to the statutory
provision, 23 U.S.C. 168, added by
MAP-21 and amended by FAST. The
numbering for the new provisions is
different in the final rule than in the
NPRM. This is because sections
450.318(d) of the prior rule was deleted,
as proposed in the planning NPRM. In
addition, FHWA and FTA replaced the
text from the PEL NPRM and in its place
inserted references to the section 168
provisions.

5. Programmatic Mitigation

Sections 450.214 and 450.320 discuss
an optional framework for developing
programmatic mitigation plans as part of
the statewide and the metropolitan
transportation planning processes. The
FHWA and FTA have largely retained
the language in the NPRM for these
sections, with the exception of a few
changes. In sections 450.214 and
450.320, additional language has been
added to make it clear that this
provision for developing programmatic
mitigation plans as part of the statewide
or the metropolitan transportation
planning process is optional. In sections
450.214(a)(2)(ii) and 450.320(a)(2)(ii),
the final rule added archeological
resources to the list of examples of
resources in the NPRM that may be
identified in a programmatic mitigation
plan. In the same paragraph, the phrase
“threatened or endangered species
critical habitat” has been corrected from
the NPRM to read ““threatened and
endangered species and critical habitat”
in the final rule. In sections
450.214(a)(2)(iii) and 450.320(a)(2)(iii),
the final rule added stormwater to the
list of examples of resource categories
described in the NPRM for existing or
planned environmental resource banks
that may be identified in a
programmatic mitigation plan. New
language has been added in sections
450.214(f) and 450.320(f) of this section
to make it clear that a programmatic
mitigation plan may be developed as
part of, or separately from, the planning

process and that a programmatic
mitigation plan developed separately
from the planning process under
another authority may be adopted in the
statewide or metropolitan planning
process.

Section 1306 of FAST amends 23
U.S.C. 169(f) to change “may use” to
““shall give substantial weight to”” and
changes ““any other environmental laws
and regulations” to “other Federal
environmental law” such that a Federal
agency responsible for environmental
reviews “‘shall give substantial weight
to” the recommendations in the
programmatic mitigation plan when
carrying out its responsibilities under
NEPA or “other Federal environmental
law.” Sections 450.214(d) and
450.320(d) of the final rule are amended
to reflect these changes.

6. Other Changes

The definitions for “conformity”” and
“consideration” proposed in the NPRM
were amended in the final rule.

7. Changes Resulting From the FAST
Act

Sections 450.200 and 450.300 add
intermodal facilities that support
intercity transportation including
intercity bus facilities and commuter
van pool providers to the purposes of
the statewide and metropolitan
transportation planning processes.
Sections 450.200 and 450.300 add a new
requirement to take into consideration
resiliency needs to the purposes of the
statewide and nonmetropolitan and the
metropolitan transportation planning
processes. Sections 450.206(a)(9) and
(10) and 450.306(b)(9) and (10) add two
new planning factors to the scope of the
statewide and nonmetropolitan and the
metropolitan transportation planning
processes that States and MPOs shall
consider and implement: Improve
resiliency and reliability of the
transportation system and reduce or
mitigate stormwater impacts of surface
transportation; and enhance travel and
tourism.

Section 450.210(a)(1)(i) adds public
ports and intercity bus operators to the
list of entities that a State shall provide
public involvement opportunities to as
part of the statewide and
nonmetropolitan transportation
planning process. Section 450.216(b)
adds that the long-range statewide
transportation plan shall include
consideration of the role of intercity
buses may play in reducing congestion,
pollution, and energy consumption. In
section 450.216(1)(2), public ports has
been added to the list of interested
parties that a State shall provide a
reasonable opportunity to comment on

the proposed long-range statewide
transportation plan exactly as described
in FAST section 1201 (23 U.S.C.
135(f)(3)(A)(ii)). Also, in section
450.216(1)(2), examples of providers of
private providers of public
transportation have been added to the
final rule exactly as described in FAST
section 1202 (23 U.S.C. (f)(3)(A)(ii))
including intercity bus operators,
employer based cash-out program,
shuttle program, or telework program.
Sections 450.216(f)(1) and (2) provide
that States shall include a description of
performance measures and targets and a
system performance report in the long-
range statewide transportation plan
(previously under MAP-21 this was a
“should”).

Section 1306 of FAST amends 23
U.S.C. 169(f) to change “may use” to
““shall give substantial weight to”” and
changes ““any other environmental laws
and regulations” to “other Federal
environmental law”” such that a Federal
agency responsible for environmental
reviews “‘shall give substantial weight
to” the recommendations in the
programmatic mitigation plan when
carrying out its responsibilities under
NEPA or “other Federal environmental
law.” Sections 450.214(d) and
450.320(d) of the final rule are amended
to reflect these changes exactly as
discussed in section 1306 of FAST.

Sections 450.316(a) and (b) provide
that MPOs must provide public ports
with a reasonable opportunity to
comment on the MTP. Section
450.316(b) provides that MPOs should
consult with officials responsible for
tourism and natural disaster risk
reduction when developing MTPs and
TIPs. Section 450.322 provides an
optional framework for an MPO serving
a TMA to develop a congestion
management plan (the requirement for a
congestion management process for
MPOs serving a TMA has been
retained). Section 450.324(f)(7) adds a
new requirement to assess capital
investment and other strategies that
reduce the vulnerability of the existing
transportation infrastructure to natural
disasters to the MTP. Section
450.324(f)(8) adds consideration of the
role intercity buses may play in
reducing congestion, pollution, and
energy consumption as part of the MTP.
Section 450.324(j) adds public ports to
the list of entities a MPO shall provide
opportunity to comment on the MTP
and also adds a list of examples of
private providers of transportation.

In making the changes to the final rule
based on the amendments to 23 U.S.C.
134 and 135 from FAST, FHWA and
FTA have used the exact language in the
regulations that was used in the Act,
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and have included it in the final rule

without alteration.

TABLE 1—SUMMARY OF KEY CHANGES FROM THE PLANNING NPRMS TO THE FINAL RULE

Topic

NPRM section(s)

Key changes from NPRMs to final rule

Performance-Based Planning

Programming.

and

Additions to the Metropolitan Plan-

ning Process.

New Authority for Using Planning In-
formation in the Environmental Re-

view Process.

Programmatic Mitigation Plans

Other Changes (Asset Management)

Other Changes (misc.)

450.206(c)

450.208(g)

450.210(a)(3)

450.218(r), 450.328(d)

450.314(a), (e), and (g)

450.310 and June 2, 2014
FTA/FHWA Guidance on
Transit Representation on
a TMA MPO.

450.212(d), 450.318(e)

450.214 and 450.320

450.214(a)(2)(iii) and
450.320(a)(2) ).

450.214(b, d, and f) and
450.320(b, d, and f).

450.214(a)(2)(ii and iii) and
450.320(a)(2)(ii and iii).

450.208(e)

450.218(0), 450.326(m)

450.216(n), 450.324(f)(7)

450.104

450.324(8) «veoeeereereereereenns

450.326(n)

Coordination of the planning process—the requirement that the State
should select and establish performance targets in coordination with
Federal Lands Management agencies in section 450.206(c) was de-
leted.

Coordination of the planning process—In section 450.208(g), the require-
ment that the State shall integrate other performance-based plans into
the statewide planning process was deleted as it is already covered in
the scope of the planning process in section 450.206(c)(4).

Interested parties—In section 450.210(a), additional language was added
in section 450.210(a)(3): “With respect to the setting of targets, nothing
in in this part precludes a State from considering comments made as
part of the State’s public involvement process.”

Development and content of the STIP and TIP—In sections 450.218(r)
and 450.328(d), the requirement that the discussion in the STIP and
TIP be consistent with the strategies to achieve targets presented in
other performance management plans such as the highway and transit
asset management plans, the Strategic Highway Safety Plan (SHSP),
the public agency safety plan, the CMAQ performance plan, and the
State freight plan (if one exists) was deleted.

Metropolitan Planning Agreements —Proposed changes to sections
450.314(a), (e), and (g) were deleted and replaced by new section
450.314(h) which requires States, MPOs, and operators of public trans-
portation to cooperatively develop and include specific provisions for
cooperatively developing and sharing information related to transpor-
tation performance data, the selection of performance targets, the re-
porting of performance targets, the reporting of performance, and data
collection for the State asset management system for the NHS as part
of the metropolitan planning agreement or in some mutually agreed
upon and documented means.

The June 2, 2014 FHWA/FTA Guidance on Transit Representation on a
TMA MPO published with the NPRM is superseded by revisions to
section 450.310 this final regulation.

Added a reference to the additional PEL authority in 23 U.S.C. 168.

Language was added to clarify that developing programmatic mitigation
plans as part of the statewide or the metropolitan transportation plan-
ning process is optional.

Stormwater was added to the list of examples of environmental resource
categories described in the NPRM that may be identified in a pro-
grammatic mitigation plan.

Changed to make it clear that a State or MPO may adopt a pro-
grammatic mitigation plan(s) that is developed outside of the planning
process.

Archeological resources was added to the list of examples of resources
that may be identified in a programmatic mitigation plan. The phrase
“endangered species critical habit” was corrected to read “endangered
species, and critical habitat.”

Coordination of Planning Process Activities—"“shall” was changed to
“should” (“In carrying out the statewide transportation planning proc-
ess, States “should” apply asset management principles consistent
with the NHS Asset Management Plan, the Transit Asset Management
plan, and Public Transportation Agency Safety Plan . . .”).

Development and content of the STIP (section 450.218(0)) and TIP (sec-
tion 450.326(m))—The phrase “The STIP and TIP should be informed
by the financial plan and the investment strategies from the State asset
management plan for the NHS and by the public transit asset manage-
ment plan(s) . . .” was deleted.

Development and content of the long-range statewide transportation plan
(450.216(n)) and Development and content of the MTP
(450.324(f)(7))—The phrase “. . . long-range statewide transportation
plans and metropolitan transportation plans should be informed by the
financial plan and the investment strategies from the asset manage-
ment plan for the NHS and investment priorities of the public transit
asset management plans(s) . . .” is deleted from the final rule.

Definitions—The proposed definitions for local official and for major
modes of transportation are deleted from the final rule.

The proposed definitions for, conformity, and consideration are amended
in the final rule.

The word “minimum” is added to the phrase a transportation plan ad-
dressing no less than a “minimum” 20-year planning horizon.

Sec. 450.326(n) becomes 450.326(m) in the final rule and the phrase “or
funds under 49 U.S.C. 5307” is deleted.
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TABLE 1—SUMMARY OF KEY CHANGES FROM THE PLANNING NPRMs TO THE FINAL RULE—Continued

Topic

NPRM section(s)

Key changes from NPRMs to final rule

Other Changes (from FAST) .............

450.200 and 450.300 ............

450.206(a)(9 and 10) and
450.306(b)(9 and 10).

450.2102)(1)()) weverrererererrrenns

450.212(d) and
450.450.318(e).

450.214(d) and 450.320(d) ...

450.216 and 450.324 ............

Intermodal facilities that support intercity transportation, including intercity
bus facilities and commuter van pool providers is added to the purpose
of the statewide and metropolitan multimodal transportation planning
processes.

Adds “takes into consideration resiliency needs” to the purpose of the
statewide and nonmetropolitan and the metropolitan transportation
planning processes.

Two new planning factors are added to the scope of the statewide and
nonmetropolitan and the metropolitan transportation planning proc-
esses: (Improve resiliency and reliability of the transportation system
and reduce or mitigate stormwater impacts of surface transportation;
and enhance travel and tourism).

Public ports and intercity bus operators are added to the list of entities
that a State shall provide early and continuous public involvement op-
portunities as part of the statewide transportation planning process.

New authority for using planning information in the environmental review
process, sections 450.212(d) and 450.318(e) are added to reference
FAST section 1305 (23 U.S.C. 168).

Programmatic mitigation plans—changes “may use” to “shall give sub-
stantial weight to” and changes “any other environmental laws and
regulations” to “other Federal environmental law”—A Federal agency
responsible for environmental reviews “shall give substantial weight to”
the recommendations in the programmatic mitigation plan when car-
rying out its responsibilities under the National Environmental Policy
Act of 1969 or “other Federal environmental law.”

Development and content of the long-range statewide transportation plan
and the metropolitan transportation plan.

Section 450.216(b) adds requirement for consideration of the role of
intercity buses in reducing congestion, pollution, and energy consump-
tion as part of the long-range statewide transportation plan.

Section 450.216(f)(1) and (2) “should” becomes “shall’—The statewide
transportation plan “shall” include a description of performance meas-
ures and targets and shall include a system performance report.

Section 450.216(1)(2) adds public ports to the list of entities States shall
provide a reasonable opportunity to comment on the plan and adds ex-
amples of private providers of transportation.

Section 450.324(f)(2) adds public transportation facilities and intercity bus
facilities to the list of existing and proposed transportation facilities to
be included in the metropolitan transportation plan.

Section 450.324(f)(7) adds “reduce the vulnerability of the existing trans-
portation infrastructure to natural disasters” to the assessment of cap-
ital investment and other strategies to preserve the existing and pro-
jected future metropolitan transportation infrastructure in the metropoli-
tan transportation plan. Section 450.324(f)(8) adds consideration of the
role intercity buses may play in reducing congestion, pollution, and en-
ergy consumption as part of the metropolitan transportation plan.

Section 450.324(j) adds public ports to the list of entities that an MPO
shall provide a reasonable opportunity to comment on the metropolitan
transportation plan. Section 450.324(j) adds a list of examples of pri-
vate providers of transportation.

Section 450.316(a)—adds public ports to the list of entities that an MPO
shall provide a reasonable opportunity to comment on the metropolitan
transportation plan. Section 450.324(j) adds a list of examples of pri-

Section 450.316(b)—adds officials responsible for tourism and natural
disaster risk reduction to the list of agencies and officials that an MPO
should consult with in developing metropolitan transportation plans and

450.310(d) .oveeereeieereeeeeeen Describes TMA MPO structure.

450.316 .o Interested parties, participation, and consultation.
vate providers of transportation.
TIPs.

450.322 .....ooiiieeeeeee Congestion management process.

Adds a list of examples in section 450.322(a) of travel demand reduction
strategies. Adds job access projects as a congestion management
strategy.

Adds new section 450.322(h)—A MPO serving a TMA may develop a
congestion management plan.

C. Costs and Benefits

The FHWA and FTA estimated the
incremental costs associated with the
new requirements in the final rule that
represent a change to current planning
practices for States, MPOs, and
operators of public transportation. The
FHWA and FTA derived the costs by
assessing the expected increase in the

level of effort and costs associated with
carrying out several specific
transportation planning functions, such
as the development of metropolitan and
statewide long-range transportation
plans, TIPs, and STIPs. The changes in
the final rule that are related to
environmental reviews are optional and
would not have a significant cost impact

for States, MPOs, or operators of public
transportation. It is anticipated that
these optional environmental
streamlining provisions could result in
costs savings by minimizing the
potential duplication of planning and
environmental processes and by
improved project delivery timeframes.
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To estimate the incremental costs
associated with the new requirements in
the final rule that represent a change to
current planning practices, FHWA and
FTA assumed that implementing the
performance-based planning provisions
would increase the costs of preparing
State and MPO long-range plans, TIPs,
and STIPs by an average of 15 percent,
based on an analysis of current costs
and discussions with States and MPOs
that have implemented a performance-
based approach to transportation
planning and programming. Following
this approach, FHWA and FTA estimate
the updated total cost for
implementation of the changes to the
planning process resulting from the
final rule is $30.9 million annually (as
compared to the estimate of $30.8
million in the NPRM). To implement
the changes in support of a more
efficient, performance-based planning
process, FHWA and FTA estimate that
the aggregate increase in costs
attributable to the final rule for all 50
States, the District of Columbia, and
Puerto Rico and 409 MPOs is
approximately $28.4 million per year (as
compared to the estimate of $28.3
million in the NPRM). These costs are
primarily attributed to an increase in
staff time needed to meet the new
requirements. For the estimated 600
operators of public transportation that
operate within MPAs, the total cost
would be $2.5 million per year to
coordinate with MPOs in their selection
of performance targets for transit state of
good repair and transit safety.

The FHWA and FTA updated the total
cost estimate for the changes made from
the NPRM to the final rule based on
additional information on the number of
MPOs that was not available at the time
the NPRM was issued. The costs are
revised for the final rule because FHWA
and FTA assumed in the NPRM that
there would be 420 MPOs (210 TMA
MPOs and 210 non-TMA MPOQOs) after
the 2010 census. This assumption was
based on the fact that there were 384
existing MPOs at the time in addition to
36 new urbanized areas resulting from
the 2010 census. The actual number of
MPOs has turned out to be slightly
lower (201 TMA MPOs and 208 non-

TMA MPQOs) because several of the new
urbanized areas resulting from the 2010
census merged into existing MPOs
instead of forming new MPOs. The costs
were also adjusted for inflation from
2012 to 2014.

The FHWA and FTA expect that the
final rule changes to the planning
process will result in some significant
benefits, including improved
decisionmaking through increased
transparency and accountability, and
support of the national goals described
in 23 U.S.C. 150(b) and the general
purposes described in 49 U.S.C. 5301.
The final rule would promote
transparency by requiring the
establishment of performance targets in
key areas, such as safety, infrastructure
condition, system reliability, emissions,
and congestion and by expressly linking
investment decisions to the
achievement of such targets. This would
be documented in plans or programs
developed with public review.

The FHWA and FTA expect that the
planning process would become more
transparent as investments of Federal
funds would be based on a
decisionmaking process that is focused
on transportation system performance,
and the specific transportation system
performance goals, measures, and
targets that drive investment decisions
would be known to the public, elected
officials, and other interested parties.
The proposal would establish
accountability through mandating
reports on progress toward meeting
those targets. In addition, FHWA and
FTA expect that these regulatory
changes would make the planning
process more accountable by having
States, MPOs, and operators of public
transportation identify desired
transportation system performance
outcomes related to the national
performance areas and that investments
made would be more focused on
achieving these system performance
outcomes. Other elements of the final
rule would improve decisionmaking,
such as including representation by
operators of public transportation on
each MPO that serves a TMA,
establishing agreements in metropolitan
areas identifying roles and
responsibilities for performance-based

planning, requiring States to have a
higher level of involvement with
nonmetropolitan local officials, and
providing an optional process for the
creation of RTPOs.

The FHWA and FTA have not been
able to locate data or empirical studies
to assist in monetizing or quantifying
the benefits of the final rule. Estimates
of the benefits of the final rule would be
difficult to develop. Therefore, in order
to evaluate benefits, FHWA and FTA
used a break-even analysis as the
primary approach to quantify benefits.
The approach determines the point at
which benefits from the final rule
exceed the annual costs of compliance.
The total annual MAP-21 funding
programmed through this process in FY
2014 is $37.8 billion in FHWA funds
and $10.7 billion in FTA funds. Under
FAST, the total annual funding
programmed through this process in FY
2016 is $39.7 billion in FHWA funds
and $11.7 billion in FTA funds. The
annual average cost for implementing
this regulation is estimated to be $30.9
million per year. If return on investment
increases by at least 0.064 percent of the
combined FHWA and FTA annual
funding programs, the benefits of the
regulation exceed the costs. The total
Federal, State, and local cost in FY 2014
of the planning program is
$1,493,868,000. Generally, 80 percent of
these eligible costs are directly
reimbursable through Federal
transportation funds allocated for
metropolitan planning (23 U.S.C. 104(d)
and 49 U.S.C. 5305(f)) and for State
planning and research (23 U.S.C. 505
and 49 U.S.C. 5305(f)). States, MPOs,
and operators of public transportation
have the flexibility to use some FHWA
Federal capital funds or some FTA
formula program funds for
transportation planning (23 U.S.C.
133(b)(1), 49 U.S.C. 5307(a)(1)(B), and
5311(B)(1)(A)). As the cost burden of the
final rule is estimated to be 2.5 percent
of the total planning program, FHWA
and FTA believe the economic impact is
minimal and the benefits of
implementation outweigh the costs.

The table below is a summary of the
costs and benefits calculated for the
final rule.

TABLE 2—SUMMARY OF AVERAGE ANNUAL REGULATORY COSTS AND BURDEN HOURS OF EFFORT DUE TO THE CHANGES
IN THE REGULATIONS RESULTING FROM MAP-21

[2014 dollars]
Average
Total Non-Federal o
Entity additional share p:}ggw%%ﬂrs
cost (20%) per agency
TIMA MPOS (207) .ot s et e s r e e n e e n e e nnenne e e e nreennenn $18,141,200 $3,628,200 1,800
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TABLE 2—SUMMARY OF AVERAGE ANNUAL REGULATORY COSTS AND BURDEN HOURS OF EFFORT DUE TO THE CHANGES
IN THE REGULATIONS RESULTING FROM MAP—21—Continued

Average
Total Non-Federal oo
Entity additional share arddlrt]l%nal
cost (20%) person hours
per agency
NON-TMA MPOS (208) ...ccuviieitirieitente ettt ettt bt e sae et e abeeas e bt es s e nneeae et e naeenees 3,990,500 798,100 400
States (50), the District of Columbia, and Puerto Rico .. 6,257,800 1,251,600 2,400
Operators of Public Transportation (B00) ..........ccccerieieririeninieneseesre e 2,510,000 502,000 100
LI £ PRSP S U PRSPPI 30,899,500 6,179,900 | ..oovvvrriiiieen,

II. Acronyms and Abbreviations

Acronym

Full name

Cooperative, Continuous, and Comprehensive.

American Association of State Highway and Transportation Officials.

Alaska Department of Transportation.

Association of Metropolitan Planning Organizations.

Association of Governments.
American Public Transportation Association.
Atlanta Regional Commission.

American Road & Transportation Builders Association.
Arkansas State Highway and Transportation Department.

Association.

Bay Area Rapid Transit.

Clean Air Act.

California Department of Transportation.

Comprehensive Economic Development Strategies.

Council on Environmental Quality.

Code of Federal Regulations.

Congestion Mitigation and Air Quality Improvement Program.
Congestion Management Process.

Colorado Department of Transportation.

Council of Governments.

Connecticut Department of Transportation.

District of Columbia Department of Transportation.

Department of Transportation.

Denver Regional Council of Governments.
Delaware Valley Regional Planning Commission.
Environmental Assessment.

Economic Development District.

Expedited Grant Agreement.

Environmental Impact Statement.

Environmental Justice.

Executive Order.

Environmental Protection Agency.

Fixing America’s Surface Transportation Act.
Full Funding Grant Agreement.

Federal Highway Administration.

Florida Department of Transportation.

Fairbanks Metropolitan Area Transportation System.

Finding of No Significant Impact.
Front Range Economic Strategy Center.
Federal Transit Administration.

Fiscal Year.

Georgia Department of Transportation.
Geographic Information Systems.
Houston-Galveston Area Council.

Hawaii DOT.

Highway Safety Improvement Program.
Housing and Urban Development.
lowa Department of Transportation.
Interagency Consultation.

Idaho Department of Transportation.

Intermodal Surface Transportation Efficiency Act of 1991.

Intelligent Transportation System.
Kentucky Transportation Cabinet.

Moving Ahead for Progress in the 21st Century Act.

Mid-America Regional Council.
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Acronym

Full name

SE WI MPO ....
Seattle DOT ...
SELC ..........

SEMCOG .

Massachusetts Department of Transportation.
Maricopa Association of Governments.

Maryland Department of Transportation.

Maine Department of Transportation.

Montana Department of Transportation.

Michigan Department of Transportation.
Minnesota Department of Transportation.

Missouri Department of Transportation.
Metropolitan Planning Area.

Metropolitan Planning Organizations.

Metropolitan Transportation Authority.
Metropolitan Transportation Commission.
Metropolitan Transportation Plan.

National Ambient Air Quality Standards.

National Association of City Transportation Officials.
National Association of Development Organizations.
National Association of Regional Councils.
National Association of Railroad Passengers.
North Carolina Councils of Governments.

North Carolina Department of Transportation.
National Cooperative Highway Research Program.
North Central Texas Council of Governments.
North Dakota Department of Transportation.
National Environmental Policy Act.

National Highway Performance Program.

National Highway System.

Northwestern Indiana Regional Planning Commission.
New Jersey Department of Transportation.

New Jersey Transit.

North Jersey Transportation Planning Authority.
Notice of Proposed Rulemakings.

Natural Resources Defense Council.

New York Metropolitan Transportation Agency.
New York Metropolitan Transportation Council.
New York State Department of Transportation.
Oklahoma Department of Transportation.

Office of Management and Budget.

Oregon Department of Transportation.
Pennsylvania Department of Transportation.
Planning and Environmental Linkages.
Metropolitan Planning Funds.

Particulate Matter up to 10 micrometers in size.
Particulate Matter up to 2.5 micrometers in size.
Paperwork Reduction Act.

Puget Sound Regional Council.

Regional Development Commission.

Regional Development District.

Rhode Island Department of Transportation.
Regulatory Impact Analysis.

Regulation Identification Number.

Rockford Metropolitan Agency for Planning.
Record of Decision.

Regional Planning Commission.

Regional Planning and Development Commission.
Rural Planning Organization.

Regional Transportation Council.

Regional Transportation District.

Regional Transportation Planning Organization.
Sacramento Area Council of Governments.

Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users.
San Diego Association of Governments.
Southeastern Association of State Highway and Transportation Officials.
Southern California Association of Governments.
Santa Cruz County Regional Transportation Commission.
Santa Clara Valley Transportation Authority.

South Dakota Department of Transportation.

San Diego Association of Governments.
Southeastern Wisconsin Metropolitan Planning Organization.
Seattle Department of Transportation.

Southern Environmental Law Center.

Southeast Michigan Council of Governments.
South Florida Regional Transportation Authority.
Strategic Highway Safety Plan.

State Implementation Plan.
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Acronym

Full name

Utah DOT.

WA State DOT ...

San Joaquin Council of Governments.

Single Occupancy Vehicles.

State Planning and Research.

Statewide Transportation Improvement Program.
Surface Transportation Program.

Transportation Corridor Agencies.
Transportation Control Measure.

Transportation Equity Act for the 21st Century.
Transportation Improvement Program.
Transportation Management Area.

Tennessee Department of Transportation.
Transportation Planning Organization.
Tri-County Metropolitan Transportation District of Oregon.
Tribal Transportation Program.

Texas Department of Transportation.

Unified Planning Work Program.

United States Code.

U.S. Department of Transportation.

Urbanized Area.

Virginia Department of Transportation.
Vehicle Miles Traveled.

Vermont Department of Transportation or Vermont Agency of Transportation.
Wasatch Front Regional Council.

Wisconsin Department of Transportation.
Washington Metropolitan Area Transit Authority.
Washington State Department of Transportation.
Wyoming Department of Transportation.

III. Background

On June 2, 2014, FHWA and FTA
published an NPRM at 79 FR 31784
proposing the following changes to 23
CFR part 450: That the statewide and
metropolitan transportation planning
processes provide for the use of a
performance-based approach to
decisionmaking; that each MPO that
serves an area designated as a TMA
include an official (or officials) who is
formally designated to represent
operators of public transportation in the
MPA on its policy board; that MPOs be
given the option to use scenario
planning during the development of
their MTP; that States work more
closely with nonmetropolitan areas; and
that States have the option of
designating RTPOs to help address the
planning needs of the State’s
nonmetropolitan areas. It also proposed
revisions to the existing PEL provisions,
and an optional framework for
developing programmatic mitigation
plans as part of the statewide and the
metropolitan transportation planning
processes for States and MPOs based on
23 U.S.C. 169 as established by section
1311 of MAP-21. The public comment
period for the NPRM was scheduled to
close on September 2, 2014. The FHWA
and FTA extended the comment period
30 days to October 2, 2014, based on
concerns expressed by the American
Association of State Highway &
Transportation Officials (AASHTO) that
the closing date did not provide

sufficient time to review and provide
comprehensive comments (79 FR
51922).

In addition, on September 10, 2014,
FHWA and FTA published a separate
“Section 168 NPRM” at 79 FR 53673
proposing to add implementing
regulations for 23 U.S.C. 168,
“integration of planning and
environmental review,” at 23 CFR
450.212(d)—(f) and 450.318(f)—(h). The
regulations would create an additional
process for integrating planning and the
environmental review activities
(planning and environmental linkages)
based on 23 U.S.C. 168 as established by
section 1310 of MAP-21. The comment
period for the section 168 NPRM closed
on November 10, 2014. The final rule
combines the two rulemakings, covering
changes proposed in the Planning
NPRM and those proposed in the
Section 168 NPRM. The final rule
covers the statewide and metropolitan
planning processes and includes the
integration of planning and
environmental review and
programmatic mitigation plans as part of
the statewide and the metropolitan
transportation planning processes for
States and MPOs.

A. Introduction to the Planning Process

The Statewide and Nonmetropolitan
Transportation Planning program and
the Metropolitan Transportation
Planning program provide funding to
support cooperative, continuous, and
comprehensive (3—C) planning for

making transportation investment
decisions throughout each State, in
metropolitan and nonmetropolitan
areas. Since the Federal-Aid Highway
Act of 1962, Federal authorizing
legislation for the expenditure of surface
transportation funds has required MTPs,
long-range statewide transportation
plans, and TIPs to be developed through
a 3—C planning process. Over successive
reauthorization cycles, including the
passage of the MAP-21 in July 2012,
Congress has revised and expanded the
requirements for 3—C planning.

B. What do the MAP-21 and the FAST
do?

While the MAP-21 left the basic
framework of the planning process
largely unchanged, it introduced
transformational changes to increase
transparency and accountability. Most
significantly, States and MPOs must
take a performance-based approach to
planning and programming, linking
investment decisionmaking to the
achievement of performance targets.
Along with its emphasis on
performance-based planning and
programming, MAP-21 emphasized the
nonmetropolitan transportation
planning process by requiring States to
have a higher level of involvement with
nonmetropolitan local officials and
providing for the optional creation of
RTPOs. The MAP-21 also made some
structural changes to the membership of
the MPOs that serve TMAs. Finally,
MAP-21 included voluntary provisions
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related to scenario planning, developing
programmatic mitigation plans, and the
use of planning products in the
environmental review process. Many of
these non-performance management
changes codify existing best planning
practices.

The FAST makes minor changes to
existing planning provisions. It adds
two new planning factors to be
considered and implemented in the
planning process, it adds new
stakeholders to be included in the
planning process, and it substantially
amends the new authority provided by
MAP-21 for using planning products in
the environmental review process.

C. Stakeholder Engagement

After the publication of the NPRM on
June 2, 2014, FHWA and FTA continued
to engage stakeholders during the NPRM
comment period. The FHWA and FTA
hosted two national webinars with
stakeholders on the content of the
NPRM. The FHWA and FTA also
responded to requests for presentations
at regularly scheduled meetings or
conferences of national and regional
professional, industry, or advocacy
organizations during the comment
period of the NPRM. Those webinars
and meetings provided an opportunity
for FHWA and FTA to provide an
overview of the NPRM and offer
clarifications of selected provisions.
Comments were not solicited at those
meetings, and attendees were
encouraged to submit all comments to
the official docket. A summary of those
webinars and meetings is included in
the docket.

IV. Summary of Comments

The FHWA and FTA received a total
of 162 comment letters that were
submitted to the docket. Fifty-one of
these comment letters were received
from MPOs, 36 from States, 27 from
advocacy organizations, 18 from
regional planning organizations, 16 from
associations representing public
transportation agencies, 9 from
operators of public transportation, 2
from the public, 2 from local
governments, and 1 from a Tribal
government. Collectively, these
comment letters contained a total of
approximately 989 individual
comments.

In addition, a total of 38 comment
letters were submitted to the docket
proposing to implement changes to
planning and environmental linkages
resulting from section 1310 of MAP-21.
Fourteen of the comment letters were
received from States, 9 from MPOs, 5
from advocacy groups, 4 from the
public, 3 from associations representing

public transportation agencies, 2 from
operators of public transportation, 1
from a regional planning organization,
and 1 from a State environmental
resource agency. Cumulatively, these
comment letters contained over 100
individual comments. After reviewing
the comments received in response to
the two NPRMs, FHWA and FTA
decided to consolidate the Planning rule
and the “Additional Authorities or
Planning and Environmental Linkages”
rule into a single final rule. The FHWA
and FTA believe that a consolidated
final rule will help stakeholders
understand the range of options for
integrating planning and environmental
review, including the pre-existing
regulations for integrating planning and
environmental review in sections
450.212 and 450.318, and the new
section 168 authorities adopted in the
final rule.

The FHWA and FTA carefully
considered the comments received from
the stakeholders. The comments and
summaries of analyses and
determinations are discussed in the
following sections.

A. Selected Topics for Which FHWA
and FTA Requested Comments

Performance Target Setting

The FTA and FHWA requested public
comment on the following questions
relating to target setting: (1) What
obstacles do States, MPOs, and
operators of public transportation
foresee to the coordination among them
that is necessary in order to establish
targets? (2) What mechanisms currently
exist or could be created to facilitate
coordination? (3) What role should
FHWA and FTA play in assisting States,
MPOs, and operators of public
transportation in complying with these
new target-setting requirements? (4)
What mechanisms exist or could be
created to share data effectively among
States, MPOs, and operators of public
transportation? For those States, MPOs,
and operators of public transportation
that already utilize some type of
performance management framework,
are there best practices that they can
share? Comments were received from at
least 25 separate entities on these
questions including AASHTO, APTA,
ARC, GO DOT, CT DOT, DRCOG, FL
MPO Advisory Council, H-GAC, MD
DOT, MTC, MI DOT, NACTO, NJ DOT,
NYS DOT, NCTCOG/RTC, the Northeast
Ohio Areawide Coordinating Agency,
the River to Sea Transportation
Planning Organization (TPO), SACOG,
SANDAG, SCAG, SJCOG, TN DOT,
WMATA, and WI DOT.

What obstacles do States, MPO, and
operators of public transportation
foresee to the coordination among them
that is necessary in order to establish
targets?

Several commenters noted that the
establishment of performance targets
will require unprecedented levels of
coordination and cooperation between
States, MPOs, and operators of public
transportation (AMPO, H-GAGC, and
NCTCOG/RTQ). See section IV(B)
(Recurring comment themes) for
detailed discussion and FHWA and FTA
responses to coordination on target
setting.

The AMPO and ARC stated that they
would prefer a single effective date for
all of the MAP-21 performance
measures rules to minimize confusion
during the implementation of the
measures and in the reporting of results.
The H-GAC commented that there is
potential for confusion between the
target setting provisions proposed under
23 CFR 490 and 23 CFR 450. The MI
DOT, MTC, SACOG, SANDAG, SCAG,
SJCOG, and VA DOT stated that it is
difficult to comment on the merits of the
performance-based planning framework
as the majority of measures and target-
setting methodologies have not yet been
released. See section IV(B) (Recurring
comment themes) for more discussion
and responses to these comments.

The MD DOT, NJ DOT, and TN DOT
commented that setting performance
targets will be a significant challenge in
interstate MPOs that have membership
in multiple States, since each State
differs with respect to legal framework,
resource availability, policies, goals, and
priorities. The MD DOT and TN DOT
indicated that it is not clear who will
have the ultimate authority in
establishing targets when a State or
MPO cannot come to agreement. See
section IV(B) (Recurring comment
themes) for more discussion of this
issue and FHWA and FTA responses.

The MTC, SACOG, SANDAG, SCAG,
and SJCOG were concerned that the
future Federal performance regulations
will overwhelm policymakers by
diluting robust processes established on
the State or regional level with the
addition of more measures and targets.
In response, FHWA and FTA believe
that States and MPOs should utilize
their existing processes to the maximum
extent possible. Discussion on the
specific measures and target setting
under the Federal performance
requirements is outside the scope of the
final rule.

The AMPO and ARC stated that the
transition to performance-based
planning will be challenging, in part
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because different organizations have
different structures and priorities, and
in part because of the financial burdens
of data collection and analysis. The
FHWA and FTA agree that the transition
to performance-based planning will be
challenging. However, as discussed in
section IV(B) (Recurring comment
themes), interagency coordination will
be key to successful implementation.
The financial burdens of data collection
and analysis for target setting are
outside the scope of the final rule.

Several commenters (ARC, NJ DOT,
and TN DOT) stated that it is not
uncommon for States, MPOs, and
operators of public transportation to
have different priorities that may
conflict with each other, and that this
may lead to conflicts when setting
performance targets and trying to
achieve them. Several MPOs
commented that they have to balance
multiple objectives when working with
communities and that this may lead to
conflicts with their State. Another
commenter noted that data collection
will be a major challenge that needs to
be addressed by the MPOs with their
local members, particularly as it relates
to data needed on locally owned
systems. A few commenters stated that
they are concerned as to whether the
analytical tools and framework will
exist to allow States, MPOs, and
operators of public transportation to
identify realistic and attainable targets
for each required measure. One operator
of public transportation (WMATA)
commented that there is not a uniform
approach to performance management
among operators of public
transportation, either in setting targets
or in tracking progress toward
achievement of targets. In response to
these comments, FHWA and FTA
emphasize the importance of early and
ongoing interagency coordination
during performance-based planning and
programming. The approach used by
operators of public transportation for
setting targets is outside the scope of
this rule. See FHWA and FTA response
below to the question on “What role
should FHWA and FTA play in assisting
States, MPOs, and operators of public
transportation in complying with these
new target-setting requirements?”’
regarding technical assistance FHWA
and FTA plan to provide regarding
approaches to tracking progress toward
achievement of targets.

What mechanisms currently exist or
could be created to facilitate
coordination?

The ARC, CO DOT, CT DOT, Florida
MPO Advisory Council, MI DOT, NYS
DOT, River to Sea Transportation

Planning Organization (TPO), and
RMAP indicated that they have well-
established, long-standing, formal
forums or work groups for ongoing
discussion and coordination of planning
issues and topic areas among the States,
MPOs, and operators of public
transportation within a particular State,
and that these forums typically meet on
a regularly scheduled basis (i.e.,
monthly or quarterly). These same
commenters stated that through these
forums, they have built relationships
between the various planning
organizations within their State for
successful collaboration and
cooperation. The commenters further
stated that these established forums are
ideal for coordinating the development
and implementation of performance
management as part of the planning
process, including data collection and
analysis, performance target setting, use
of analytical tools, standards and
consistency, and system performance
reporting. Several of the commenters
stated that they are already using these
established forums within their
respective States for coordinating
planning issues to implement
performance-based planning and
programming among the States, MPOs,
and operators of public transportation.
The Florida MPO Advisory Council
commented that it has formed alliances
of MPOs to address transportation
planning issues at a multi-MPO level.

The FHWA and FTA agree that these
examples of practice provided by
commenters on how to facilitate
coordination are good practices and that
the development and implementation of
ongoing, multiagency, and
multidisciplinary forums that meet on a
regular basis is an ideal way to establish
relationships among the States, and
MPOs, and operators of public
transportation within a State.

The ARC commented that it has
examples of mechanisms to facilitate
interagency coordination such as an
interagency consultation concept used
for air quality planning and MPO
technical committees. The FMATS
commented that they want the MPO to
be required to participate in the
development of HSIP projects and the
State Asset Management Plan for the
NHS. In response to this comment,
FHWA and FTA agree that it would be
desirable for States to include the MPOs
in the development of the projects for
the Highway Safety Improvement
Program (HSIP) and in the development
of the State Asset Management Plan for
the NHS because those plans contribute
to performance-based planning and
programming. However, there are
separate NPRMs and rules governing

those documents and processes and
they are outside the scope of the final
rule.

The FMATS also commented that the
first round of performance target setting
should be a joint process and facilitated
by FHWA and FTA. In response, FHWA
and FTA note that the final rule requires
that States and MPOs coordinate during
the target setting process (sections
450.206 and 450.306). The final rule
also requires MPOs and operators of
public transportation to coordinate
target setting on transit performance
measures in the metropolitan areas
(section 450.306) and States must
coordinate with operators of public
transportation for target setting on
transit performance measures outside of
the metropolitan areas (section 450.206).

What role should FHWA and FTA play
in assisting States, MPOs, and operators
of public transportation in complying
with these new target-setting
requirements?

The ARC and CO DOT commented
that FHWA and FTA could provide
technical assistance and best practices
or peer review summaries on a regular
basis to assist the States, MPOs, and
operators of public transportation in
complying with the new target setting
requirements. The CT DOT suggested
that FHWA and FTA could provide
guidance to States, MPOs, and operators
of public transportation to implement
the new target setting requirements. At
least one commenter stated that the
ability to use Federal funds for the
necessary data collection efforts to
support performance management is
important. The CO DOT, CT DOT,
Florida MPO Advisory Council, MI
DOT, and NJ DOT suggested that FHWA
and FTA could conduct best practices
research and share the results in
regional and statewide forums and with
individual MPOs during transportation
planning certification reviews. The
Florida MPO Advisory Council and MI
DOT also suggested that FHWA and
FTA actively participate in established
processes to set and implement
performance targets in the States.

Others stated that FHWA and FTA
already participate in these processes in
some States. The MI DOT suggested that
FHWA and FTA develop training
sessions to ensure that planning
agencies are fully aware of all the new
requirements and timelines associated
with the rules. The WIDOT
recommended that FHWA and FTA
provide further guidance on best
practices related to the coordination
process among States, MPOs, and
operators of public transportation. The
WA State DOT suggested that FHWA
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and FTA could provide further guidance
and best practices for the coordination
of data at a statewide level and that
FHWA and FTA could mediate
differences between States and MPOs
during the target setting process by
providing guidance as to the intent of
the rules. The MD DOT commented that
a consistent presence of FHWA and
FTA in MPO meetings to help facilitate
performance measures and targets
discussions would be helpful. Several
commenters suggested that there needs
to be substantial collaborative effort by
Federal and grantee stakeholders to
develop common data collection and
reporting processes. The MI DOT was
concerned whether the analytical tools
and framework exists to allow States,
MPOs, and transit agencies to identify
realistic and attainable targets for the
national performance measures.

In response, FHWA and FTA plan to
provide technical assistance to the
States, MPOs, and operators of public
transportation through a number of
means, including the issuance of
guidance, conducting peer reviews and
workshops, sharing best practices, and
conducting training on topics such as
target setting, implementation of
performance-based planning and
programming, interagency coordination,
data collection, and performance
progress reporting. Performance-based
planning and programming will also
become a topic of discussion at future
TMA planning certification reviews.

The APTA commented that FHWA
and FTA should not allow these
changes in the planning process to slow
project development, and that these
changes to the planning process should
encourage accelerated project
development through more consistent
and complete information flow. The
FHWA and FTA agree that these
changes to the planning process should
not slow project development and that,
in fact, they may accelerate project
development by providing more focus
on national goal areas.

The MI DOT, MTC, SACOG,
SANDAG, SCAG, and SJCOG suggested
that FHWA and FTA should limit the
numbers of required measures. The
commenters stated that fewer measures
are preferable to a large number of
measures. The FHWA and FTA respond
that the number of performance
measures that will be established is
outside the scope of the final rule.

What mechanisms exist or could be
created to share data effectively amongst
States, MPOs, and operators of public
transportation?

The ARC, MI DOT, and NACTO
suggested that FHWA and FTA could

share data nationally as a mechanism to
achieve consistency of effort across
applications, and to reduce duplication
of effort among States, MPOs, and
operators of public transportation. A
few commenters noted that FHWA and
FTA could support the implementation
of performance management by
providing easy access to national data
sources. The ARC commented that joint
procurement and sharing of data with
States and MPOs and the use of the
national transit database could be
methods for effectively sharing data
among States, MPOs, and operators of
public transportation.

See also comments provided under
the previous question on ‘“What
mechanisms currently exist or could be
created to facilitate coordination?” for
additional examples of mechanisms for
sharing data among States, MPOs, and
operators of public transportation.

In response to this comment, FHWA
and FTA note that sharing data
nationally and providing easy access to
national data sources to achieve
consistency is outside the scope of this
rule.

For those States, MPOs, and operators of
public transportation that already utilize
some type of performance management
framework, are there best practices that
they can share?

The ARC, DRCOG, MD DOT, MI DOT,
MTC, SACOG, SANDAG, SCAG, and
SJCOG commented that they have
already implemented performance-
based planning and programming and
have long-standing, successful processes
in place for establishing performance
measures, performance targets, and
reporting on progress toward
achievement of performance targets.

The CT DOT stated that it anticipates
taking a lead role in an open process
working with the MPOs and operators of
public transportation on target setting
since the State owns an overwhelming
majority of the transportation systems
affected by the MAP-21 performance
measures. The CT DOT stated that it
also collects, stores, and analyzes most
of the data associated with those
systems. The MD DOT commented that
the State should have the ultimate
responsibility regarding target setting
within the State.

The DRCOG commented that targets
should be set to encourage continuous
improvement rather than a concrete
objective goal. The commenter further
stated that establishing strict, inflexible
targets encourages aiming low to
achieve an arbitrary plateau not
necessarily linked to quality. The
DRCOG advised against project-by-
project performance measures, and

instead recommended that performance
measures and targets should be applied
at a system or programmatic level. At
least one commenter stated that it will
be important that funding is aligned
with the performance targets in order to
achieve them.

A few commenters said that they look
to utilize current database information
for tracking performance measures first
before developing new systems for data
collection. Commenters also suggested
that the framework for target setting be
flexible enough to allow for an
adjustment in targets, strategies, and
processes as agencies learn and acquire
experience with performance
management.

The AASHTO, AMPO, CT DOT, and
H-GAC stated that there is a need for
flexibility when establishing reasonable
and appropriate performance targets.
They further commented that it will
take time to implement performance
management and performance-based
planning, and that there is potential for
significant conflicts to arise during the
development of targets.

The ARC was concerned that there
might be misleading comparisons on
how performance results might be
portrayed and interpreted. Another
commenter stated that, when relying on
a limited number of high level
performance metrics, it may not present
a comprehensive picture of the
effectiveness of a region’s performance.
The Florida MPO Advisory Council and
MD DOT commented that MPOs should
be allowed the flexibility to develop and
set targets that suit the unique needs of
their specific metropolitan area.

In response to these comments,
FHWA and FTA agree that there is a
need for flexibility in setting targets.
There is flexibility in that States and
MPOs are responsible for setting their
respective targets for the national
performance areas. When setting targets
for FHWA performance measures, the
final rule requires States and MPOs to
coordinate with each other and set
targets that are consistent to the
maximum extent practical. Operators of
public transportation and MPOs are
required to coordinate to the maximum
extent practicable when setting transit
performance targets. As part of
coordination when setting targets,
States, MPOs, and operators of public
transportation should seek to minimize
conflicts. This requires close
coordination between the States and
MPOs in areas such as the collection
and use of data, use of analytical tools,
setting of targets, and the identification
of strategies to achieve the targets.
Operators of public transportation are
responsible for setting performance
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targets for the transit performance
measures in metropolitan areas in
coordination with the affected MPOs.

Although the final rule provides
MPOs up to 180 days to set targets after
their State sets performance targets,
FHWA and FTA strongly encourage
States and MPOs to set performance
targets at the same time and in
coordination with each other.
Transportation planning must be
cooperative because no single agency
has responsibility for the entire
transportation system. For example,
some roads that are part of the Interstate
System are subject to certain standards
and are usually maintained by a State.
Others are county arterials or city streets
which are designed, operated, and
maintained by counties or local
municipalities. Transit systems are often
built, operated, and maintained by a
separate entity. See section IV.(B.) for
more discussion on interagency
coordination.

States and MPOs may have situations
where they need to evaluate competing
priorities as they make decisions about
setting targets for the national
performance areas. Scenario planning is
one possible tool that States and MPOs
can use to evaluate the effect of various
scenarios on system performance in
order to develop the metropolitan and
statewide long-range transportation
plans. The FHWA and FTA also agree
with the comment that a limited number
of high level performance metrics for
the national performance areas may not
present a comprehensive picture of the
effectiveness of a region’s performance.
States and MPOs are encouraged, but
not required, to develop and implement
additional performance measures
beyond the required national measures
that they feel are appropriate to meet
their system planning needs. In setting
targets as part of their planning process,
the States and MPOs are strongly
encouraged to engage many of the same
stakeholders that they normally engage
as part of their planning process.

Regional Planning Coordination

In the NPRM, FHWA and FTA sought
public comment on how regional
planning coordination can be further
improved in situations where multiple
MPOs serve one or several adjacent
urbanized areas. The FHWA and FTA
also sought public comment on
additional mechanisms that could be
created to improve regional
coordination in situations where there
may be multiple MPOs serving a
common urbanized area or adjacent
urbanized areas.

Comments were submitted to the
docket on these questions from nine

entities, including AASHTO, ARC, CO
DQOT, CT DOT, MD DOT, NRDC, NJ
DOT, RMAP, and WI DOT.

How can regional planning coordination
be further improved in situations where
multiple MPOs serve one or several
adjacent urbanized areas?

The AASHTO, CT DOT, and MD DOT
suggested that FHWA and FTA develop
resource documents and best practice
guides to support regional planning
coordination as it relates to performance
management implementation, and that
these resources and best practices be
made available at a centralized DOT
online vehicle. The MD DOT suggested
that FHWA, FTA, and the National
Highway and Transit Institutes provide
training classes on how States and
MPOs can execute and implement these
requirements. The MD DOT also
suggested that FHWA and FTA could
provide access to professional experts to
address State and MPO staff questions.

The FHWA and FTA agree that
training and technical support can
improve the coordination of regional
planning. As part of FHWA’s Every Day
Counts initiative, FHWA and FTA are
supporting the Regional Models of
Cooperation effort, which provides a
framework and process for States and
MPOs to develop multijurisdictional
transportation plans and agreements to
improve communication, collaboration,
policy implementation, technology use,
and performance management across
agency boundaries. See https://
www.fhwa.dot.gov/everydaycounts/edc-
3/regional.cfm.

The FHWA and FTA are also in the
process of developing a training course
on performance-based planning and
programming which will be available at
the publication of the final rule. The
FHWA Office of Transportation
Performance Management (TPM) offers
support and assistance to States, MPOs,
and operators of public transportation
implementing MAP-21 performance
provisions. Examples of support include
workshops on TPM, peer-to-peer
exchanges and demonstration
workshops, and “Let’s Talk
Performance” Webinars, which can be
found at http://www.fhwa.dot.gov/tpm/
resources/presentations.cfm.

The CT DOT proposed that States and
MPOs coordinate the collection and
analysis of data regarding travel patterns
to, through, and among adjacent MPOs.
Examples would include traffic counts,
household surveys, big data purchases
(e.g., cell phone data) that would be
beneficial to all decisionmakers. It
further noted that it is coordinating
efforts with local officials to reorganize
the boundaries of MPOs so that they

more closely resemble TMA boundaries
and/or major transportation corridors
that meet a minimum population
threshold. It also supports efforts of
MPOs to work on joint projects and
studies with other MPOs that share
urbanized areas and transportation
corridors. The NJ DOT commented that
an MPO historically has led numerous
multistate coordination efforts and
noted that States and MPOs are
assessing whether that MPO should be
the lead facilitator in coordinating target
setting that best serves the needs of the
entire metropolitan area.

What additional mechanisms could be
created to improve regional
coordination in situations where there
may be multiple MPOs serving a
common urbanized area or adjacent
urbanized areas?

The FHWA and FTA received
comments from ARC, Florida MPO
Advisory Council, and NRDC. The ARC
noted that, in complex regions that have
multiple urbanized areas and/or MPOs,
it will be critical for the Federal partners
to build on the Interagency Consultation
(IAC) concept used for air quality
planning in nonattainment areas. While
not suggesting that existing air quality
IAC groups be reconstituted and their
mission changed, a similar concept
could be used to coordinate setting
targets for the metropolitan area.

The ARC, which is located in a
metropolitan statistical area with
multiple urbanized areas, shared that it
hosts and facilitates a number of
standing technical committees, such as
a Technical Coordinating Committee,
comprised of staff from cities, counties,
and State agencies, and a Transit
Operators Subcommittee, which is
composed of representatives of all
operators of public transportation
throughout the region. In addition, it
regularly convenes working groups and
task forces to meet for a specified period
of time to focus on specific issues of a
time sensitive nature. For example, it
convened a Project Delivery Task Force
to address systemic issues related to the
implementation of transportation
projects in its region. The ARC
explained that the these task force
meetings have been extremely well
attended and have provided a structured
and energetic forum for agencies at all
levels to discuss challenges, provide
constructive criticism, and offer
solutions. Based on the success of this
initiative, the ARC suggests that MPOs
form task forces to discuss the
implementation of a performance
management approach to planning and
programming in metropolitan areas. The
NRDC encouraged that MPOs use the
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existing consortium framework from the
HUD Sustainable Communities
Initiative planning process (supported
by the Inter-Agency Partnership for
Sustainable Communities at HUD, DOT,
and EPA).

The FHWA and FTA applaud MPO
efforts to coordinate their technical and
decisionmaking processes and note that
the final rule will provide States, MPOs
and operators of public transportation
with the flexibility to determine how
best they can work together to
implement a performance-based
approach to planning and programming
and the agility to adjust their roles and
responsibilities as they implement their
approaches. Under section 450.314
(Metropolitan Planning Agreements),
MPOs will be required to identify,
through either an updated metropolitan
planning agreement, an MOU, or
adopted operating procedures, the
coordinated processes for the collection
of performance data, the selection of
performance targets for the metropolitan
area, the reporting of metropolitan area
targets, the reporting of actual system
performance related to those targets, and
the roles and responsibilities for the
collection of data for the NHS. While
beyond the scope of this rulemaking,
NRDC endorsed the provisions under
section 1202 of DOT’s GROW AMERICA
Act proposal which are intended to
align MPO boundaries with
metropolitan statistical areas. They
noted that this would have multiple
benefits in areas where a consolidated
planning structure would continue the
efficacy of the MPO as it would allow
for more coordinated planning, optimize
the use of scarce resources for planning,
and allow for easier use of data sets due
to a match between governance and
statistical units of geography.

B. Recurring Comment Themes on Major
Provisions of the Rule

This section contains a consolidated
summary of comments and FHWA and
FTA responses on major provisions of
the rule. The key topic areas covered in
this section include: State, MPO, and
operator of public transportation
coordination on performance-based
planning and programming;
traditionally underserved populations,
environmental justice (EJ), Title VI of
the Civil Rights Act of 1964 (as
amended), equity, and the
transportation planning process; asset
management and the transportation
planning process; common effective
date and phase-in of new requirements;
and other changes proposed by
commenters. This section is written in
narrative format with the exception of
the discussion on traditionally

underserved populations, EJ, Title VI of
the Civil Rights Act of 1964 (as
amended), equity, and the
transportation planning process which,
because of the level of detail, specificity,
and uniqueness of the individual
comments on the topic area, FHWA and
FTA have organized in a comment and
response format for ease of providing
clarity in the responses.

e State, MPO, and Operator of Public
Transportation Coordination on
Performance-Based Planning and
Programming

At least 48 commenters provided
comments on the topic of coordination
(Albany MPO, AASHTO, AMPO, APTA,
ARC, Board of the French Broad River
MPO, CALTRANS, Charlotte Regional
TPO, CO DOT, CT DOT, DC DOT,
DRCOG, DVRPC, FMATS, FL DOT,
Florida MPO Advisory Council, HI
DOT, H-GAC, IA DOT, MAG, MARC,
Miami-Dade MPO, MT DOT, MTC,
NACTO, NARGC, NJTPA, North Florida
TPO, NYMTC, (NYMTA), New York
State Association of MPOs, NYS DOT,
OR DOT, PA DOT, River to Sea TPO,
SACOG, SANDAG, San Luis Obispo
Council of Governments (COG),
SCCRTC, SCAG, SJCOG, SEMCOG,
Transportation for America, TX DOT,
WA State DOT, and Wilmington MPO))
as it relates to coordination among
States, MPOs, and operators of public
transportation on the new requirements
for performance-based planning and
programming. Twenty-five of the
commenters were from MPOs, 13 were
from States, 8 were from associations, 1
was from an operator of public
transportation, and 1 was from an
advocacy organization. The comments
were received on several sections in the
NPRM, including sections 450.2086,
450.208, 459.216, 450.218, 450.306,
450.314, 450.324, and 450.326. These
sections include the scope of the
statewide and metropolitan planning
processes, coordination of the statewide
transportation planning process,
metropolitan planning agreements,
development and content of the STIP
and TIP, and development and content
of the long-range statewide
transportation plan and the MPO MTP.

The Federal-Aid Highway Act of 1962
set forward requirements for a 3—C
transportation planning process in
metropolitan areas. Subsequent acts
required the designation of an MPO by
the Governor and local officials in
census designated urbanized areas. The
1993 planning regulations that resulted
from the 1991 passage of ISTEA added
provisions for cooperatively developed,
written metropolitan planning
agreements that outline the planning

roles and responsibilities of the States,
MPOs, and operators of public
transportation in metropolitan areas.
Section 450.306(a) continues the
longstanding requirement that MPOs are
required to conduct the metropolitan
transportation planning process in the
metropolitan area, including the
development of an MTP and TIP, in
cooperation with the State and operators
of public transportation and expands
the metropolitan planning process to
make it performance-driven and
outcome-based. States are required to
cooperate with MPOs when conducting
the statewide planning process,
including during the development of the
long-range statewide transportation plan
and the STIP (sections 450.216(g),
450.218(b)). Cooperation means that the
parties involved in carrying out the
transportation planning and
programming process work together to
achieve a common goal or objective
(section 450.104). Coordination means
the cooperative development of plans,
programs, and schedules among
agencies and entities with legal standing
and adjustment of such plans, programs,
and schedules to achieve general
consistency, as appropriate (section
450.104).

The final rule includes provisions for
coordination on performance-based
planning and programming among
States, MPOs, and operators of public
transportation in metropolitan areas.
The new requirement for performance-
based planning and programming
expands the cooperation and
coordination role among States and
MPOs in the transportation planning
process by requiring coordination on
target setting for the FHWA required
performance measures. Similarly, the
role of operators of public transportation
is also expanded as States and MPOs are
required to coordinate with operators of
public transportation on target setting
for the FTA required performance
measures. Several commenters
emphasized the importance of
coordination (H-GAC, MAG, MARC,
and NCTCOG/RTC) among all
metropolitan planning partners,
including the States, MPOs, and
operators of public transportation for
successful implementation of the new
requirements for performance
management. The FHWA and FTA agree
that coordination of performance
management between the States, MPOs,
and operators of public transportation is
critical to successful implementation of
performance management and
achievement of targets. Coordination
needs to include not only target setting,
but also the data collection necessary to
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support setting targets, identification of
investments and strategies to achieve
targets, and reporting of progress toward
achieving targets.

The final rule includes the new
requirement that the State coordinate
with the relevant MPOs when setting
FHWA performance targets (section
450.206(c)(2)), and, similarly, that MPOs
coordinate with the relevant State
(section 450.306(d)(2)(ii)) when the
MPO is setting FHWA performance
targets. States have up to 1 year from the
effective date of each performance
management final rule to set
performance targets for that
performance measure (section
450.206(c)(2)), and the MPOs have 180-
days after the State or operator of public
transportation sets performance targets
to set its own targets (section 450(d)(3)).
This final rule requires that, as part of
the State and MPO coordination on
FHWA target setting, the performance
targets be consistent to the maximum
extent practicable. Although the final
rule allows the MPO up to 180 days to
set performance targets after the State
sets its targets, FHWA and FTA believe
it is important that the State and MPO
work together on FHWA target setting
and, ideally, the State and MPO should
be setting their targets at the same time
in coordination with each other to
ensure that they are consistent to the
maximum extent practicable. The MPOs
and operators of public transportation
should coordinate to the maximum
extent practicable in metropolitan areas
on target selection for the public
transportation performance targets. The
MPOs have up to 180 days to set transit
performance targets for the metropolitan
area’s transit performance measures
after operators of public transportation
set transit performance targets. State and
MPO coordination on target setting will
be crucial to successful implementation
of performance management and the
performance-based planning and
programming process that supports
performance management.

Although States, MPOs, and operators
of public transportation are required to
establish performance targets for the
federally required performance
measures based on the phase-in
schedules and timeframes described in
the final rule, FHWA and FTA think it
is important to note that they coordinate
on their target setting in advance of
establishing those targets. As such,
State, MPO, and operator of public
transportation coordination on target
setting will need to begin in advance of
when the targets are required to be
established.

Scope of the Metropolitan and
Statewide Transportation Planning
Processes (Sections 450.206 and
450.306)

Several comments received on section
450.306(d) emphasized the importance
of coordination (H-GAC, MAG, MARC,
and NCTCOG/RTC) among all
metropolitan planning partners,
including the States, MPOs, and
operators of public transportation for
successful implementation of
performance management. The FHWA
and FTA agree. Coordination of
performance management among the
States, MPOs, and operators of public
transportation is critical to successful
performance management and
achievement of targets. Coordination
needs to include not only target setting,
but also the identification of
investments and strategies to achieve
those targets.

The WA State DOT commented that
there is a need for more explicit
explanations on the relationships and
roles between the States and MPOs in
section 450.306(d). The commenter
further stated that it is unclear if MPOs
are required to match the targets set by
the State. The FHWA and FTA respond
that States and MPOs are each required
to set performance targets for the
federally required performance
measures. When setting performance
targets for the federally required
performance measures, MPOs are not
required to match State targets;
however, States and MPOs are required
to coordinate to ensure consistency to
the maximum extent practicable when
setting the highway-related performance
targets. Similarly, States (in areas not
represented by an MPO) and MPOs (in
MPASs) are to coordinate the selection of
State and MPO transit-related
performance targets to the maximum
extent practicable with operators of
public transportation to ensure
consistency with the transit safety and
state of good repair targets. No changes
have been made to this section as a
result of this comment.

The MTC, SACOG, SANDAG, SCAG,
and SJCOG commented on the difficulty
of coordination on target setting when
there are a large number of agencies.
The WA State DOT commented that
there is a need for more explicit
explanations on the relationships and
roles between the States and MPOs. The
MD DOT, NJ DOT, and TN DOT
commented that setting of performance
targets will be a significant challenge in
interstate MPOs that have membership
in multiple States, since each State
differs with respect to legal framework,
resource availability, policies, goals, and

priorities. A few States (MD DOT and
TN DOT) indicated that it is not clear
who will have the ultimate authority in
establishing targets when a State or
MPO cannot agree.

The commenters further stated that
funding constraints may make it
difficult to move in the desired
direction for many performance targets.
They are also concerned about the
implementation costs and resources
required of smaller MPOs. The DC DOT
and NJTPA commented on the new
provisions for performance-based
planning in section 450.306(d) because
of the difficulty in coordinating target
setting in situations where there may be
multiple States, MPOs, and/or operators
of public transportation involved, such
as in bi-State or tri-State metropolitan
regions.

In response to these comments,
FHWA and FTA note that section
450.314(h) of the rule describes methods
for States, MPOs, and operators of
public transportation in metropolitan
areas to mutually agree upon and
document the roles and responsibilities
for conducting performance-based
planning and programming through the
metropolitan planning agreement or by
some other means. The FHWA and FTA
also note the longstanding requirement
in 23 U.S.C. 134(i)(2)(E)(iii) and 49
U.S.C. 5303(i)(2)(E)(iii) which provide
that the State, MPO, and operator of
public transportation shall
cooperatively develop estimates of
funds that will be available to support
plan and TIP implementation. The
availability of funding would certainly
influence target setting, and the
cooperative development of the funding
estimates should help further encourage
the States, MPOs, and operators of
public transportation to work together.
Comments on the costs of
implementation and resources for MPOs
to undertake these new requirements,
including for smaller MPOs, are
addressed separately in this document
under the section addressing the
regulatory impact analysis (RIA) for this
rule.

The APTA commented that areas with
multiple MPOs should be encouraged to
coordinate across urbanized areas
through informal means. The FHWA
and FTA response to this comment is
that the regulations at section
450.314(h) require that the State(s),
MPO(s), and operator(s) of public
transportation serving a single
urbanized area mutually agree upon and
document specific written provisions
for interagency coordination on
performance-based planning and
programming, either as part of the
metropolitan planning agreement, or by
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some other means as mutually agreed
upon by the MPO(s), State(s), and
operator(s) of public transportation. It is
up to the agencies to mutually decide
how that coordination will take place.

Sections 450.206(c)(4) and
450.306(d)(4) of the final rule require
that the State and the MPOs are required
to integrate into the statewide and the
metropolitan transportation planning
processes, directly or by reference, the
goals, objectives, performance,
measures, and targets in other State
transportation plans and transportation
processes, as well as any plans
developed pursuant to chapter 53 of
title 49 by operators of public
transportation in areas not represented
by an MPO required as part of a
performance-based program. Examples
of such plans and processes include the
HSIP, SHSP, the State asset management
plan for the NHS, the State Freight Plan,
the Transit Asset Management Plan, and
the Public Transportation Agency Safety
Plan.

Several commenters (Albany MPO,
AMPO, DVRPC, NARC, New York State
Association of MPOs, NYMTC, PA DOT,
and San Luis Obispo COG) remarked
that this requirement appears to be in
conflict with sections 450.306(d)(2)(i),
(ii), and (iii), which state that each MPO
shall establish performance targets, and
the selection of targets shall be
coordinated with the State and, to the
maximum extent practicable,
coordinated with operators of public
transportation. The FHWA and FTA
response to this comment is that these
provisions do not conflict. They reflect
the need for close coordination between
States, MPOs, and operators of public
transportation during the target setting
process to ensure that the targets are
coordinated and consistent to the
maximum extent practicable. This
would suggest that State, MPO, and
operator of public transportation
coordination during the development of
other performance-based plans and
processes (such as the State asset
management plan for the NHS and
transit asset management plans, safety
plans, freight plans, and congestion
plans) is desirable because these plans
could affect the performance targets and
the investments that support those
targets. Early coordination on the
development of these other
performance-based plans and processes
could ease their integration into the
statewide and the metropolitan
transportation planning processes.

The San Luis Obispo COG and
SCCRTC commented on section
450.306, scope of the metropolitan
planning process. They felt that
decisionmaking for metropolitan

projects often lies with the State, and as
a result, the ability for an MPO to
succeed at performance-based planning
and at achieving performance targets is
constrained. In response to this
comment, FHWA and FTA reiterate the
importance of early and ongoing State
and MPO coordination on performance-
based planning and programming,
particularly with target setting and the
identification of investments and
strategies necessary to achieve targets.
The FHWA and FTA note that it is an
MPOs responsibility to develop the TIP
(23 CFR 450.326), in cooperation with
the State(s) and any affected public
transportation operator(s), and to review
and update the MTP (23 CFR
450.324(c)). The FHWA and FTA note
that the State is required to develop the
STIP in cooperation with the MPO
designated for the metropolitan area (23
CFR 450.218(b)) and the State shall
include each metropolitan TIP without
changes in the STIP, directly or by
reference, after approval of the TIP by
the MPO and the Governor (23 CFR
450.218(h)).

Many commenters indicated that they
disagreed with the requirement to
amend the metropolitan planning
agreement, stating that it is inflexible,
that there would be a need to update the
agreements frequently, and that updates
take a long time. In reviewing these
comments, FHWA and FTA decided to
retain the requirement that there be
mutually developed written
documentation describing the
interagency roles and responsibilities
for performance-based planning in a
metropolitan area. However, the final
rule allows for flexibility, in that it may
be documented as part of the
metropolitan planning agreement, or in
some other form mutually agreed upon
by the States, MPOs, and operators of
public transportation.

Coordination of Statewide Planning
Process Activities (Section 450.208)

Regarding the coordination of
planning process activities in section
450.208, NYS DOT commented that in
multijurisdictional mega-regions,
flexibility is needed to coordinate
performance management requirements
among States, MPOs, and interstate
agencies or authorities. The commenter
further stated that this flexibility is
needed due to the complexity of
transportation facilities and services
that may straddle several MPO and State
boundaries. The SEMCOG commented
that there should be flexibility to allow
MPOs to develop cooperative
procedures for performance-based
planning that are best for the local
situation. The FHWA and FTA agree

that States, MPOs, and interstate
agencies and authorities need the
flexibility to determine how best to
coordinate their respective
transportation planning activities and
believe that the final rule provides for
flexibility. Section 450.314(h) provides
States, MPOs, and operators of public
transportation options for mutually
identifying the agency roles and
responsibilities for performance-based
planning and programming in
metropolitan areas in writing, either
through the metropolitan planning
agreements or by some other mutually
determined means.

Development and Content of Long-
Range Statewide Transportation Plans,
MTPs, STIPs, and TIPs (Sections
450.216, 450.218, 450.324, and 450.326)

The FMATS commented that it is
essential for States to develop
performance targets in full coordination
with MPOs and the nonmetropolitan
planning areas to ensure that
performance targets are considered
during the development of TIPs and
STIPs, and that investment priorities are
tied to targets. The FHWA and FTA
agree that State and MPO coordination
is a key part of target setting. It is also
key that MPOs and operators of public
transportation coordinate in
metropolitan areas and that States
coordinate with rural operators of
public transportation as part of target
setting for transit measures. The Miami-
Dade MPO stated that it is important for
States to coordinate the STIP with
MPOs and that the STIP be consistent
with the metropolitan plans, especially
in TMAs. In response to this comment,
FHWA and FTA reiterate that the STIP
and the TIP must be consistent with the
long-range statewide transportation plan
(section 450.218(k)) and the MTP
(section 450.326(i)), respectively, and
that that the STIP must incorporate the
TIP without alteration (section
450.218(b)).

Section 450.314 Metropolitan
Planning Agreements

Section 450.314 discusses the
requirement that States, MPOs, and
operators of public transportation
serving an MPA cooperatively establish
a metropolitan planning agreement.
These agreements determine the mutual
responsibilities of the parties in carrying
out the metropolitan transportation
planning process. Forty-three
commenters (Albany MPO, AASHTO,
AMPO, APTA, ARG, Board of the
French Broad River MPO, CALTRANS,
Charlotte Regional TPO, CO DOT, CT
DOT, DC DOT, DRCOG, DVRPC, FL
DOT, Florida MPO Advisory Council,
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FMATS, H-GAC, HI DOT, IA DOT,
MAG, MARC, Metropolitan
Transportation Council MPO, MT DOT,
MTC, NACTO, NARC, New York State
Association of MPOs, NJTPA, NC DOT,
North Florida TPO, NYMTA, NYMTC,
NYS DOT, OR DOT, PA DQOT, River to
Sea TPO, SACOG, SANDAG, SCAG,
SJCOG, Transportation for America, TX
DOT, and Wilmington MPO) provided
comments on this section. Twenty-one
of the commenters were from MPOs, 13
were from States, 7 were from
transportation associations, 1 was from
an operator of public transportation, and
1 was from an advocacy organization.

The requirement to have metropolitan
planning agreements is long-standing,
dating to the 1993 planning regulations
that resulted from the passage of ISTEA
in 1991. The metropolitan planning
agreements serve as a basis for
describing the interagency coordination
that is part of the 3—C planning process.
In the NPRM, FHWA and FTA proposed
to add new provisions in this section to
require that the States, MPOs, and
operators of public transportation
update the metropolitan planning
agreements to include new interagency
coordination provisions for State, MPO,
and operator of public transportation on
performance-based planning and
programming and on the collection of
data for the State asset management
plan for the NHS. Specifically, sections
450.314(a), (e), and (g) in the NPRM
would have required that the
metropolitan planning agreements
include specific provisions for
cooperatively developing and sharing
information related to transportation
systems performance data, the selection
of performance targets, the reporting of
performance targets, the reporting of
system performance to be used in
tracking progress toward attainment of
critical outcomes for the region of the
MPO (section 450.306(d)), and the
collection of data for the State asset
management plan for the NHS.

The NPRM proposed the addition of
this new provision to the metropolitan
planning agreements for two reasons: (1)
To document the coordination
necessary to successfully implement
performance-based planning in
metropolitan areas, and (2) to document
coordination on the collection of data
for the NHS for the State asset
management plan (given that there are
NHS highways in metropolitan areas
and that some NHS roads are not on the
State highway system but instead are
under the ownership of local
jurisdictions).

Nearly all of the comments on this
section focused on the proposed
requirements for including specific

provisions in the metropolitan planning
agreements for cooperatively developing
and sharing information related to
transportation systems performance
data, the selection of performance
targets, the reporting of performance
targets, the reporting of system
performance to be used in tracking
progress toward attainment of critical
outcomes for the region of the MPO (see
section 450.306(d)), and the collection
of data for the State asset management
plan for the NHS. The commenters near
universally stated that it would be
difficult, time consuming, expensive,
and require extensive review to carry
this out and that these changes should
not be included in the final rule. They
further indicated that including the
provision as part of the metropolitan
planning agreement creates inflexibility
because it would be difficult and time
consuming to change the agreements as
roles of the agencies might shift over
time and the agreements might be
subject to frequent change.

Nearly all of the commenters
(AASHTO, Albany MPO, AMPO, ARG,
Board of the French Broad River MPO,
CALTRANS, Charlotte Regional TPO,
CT DOT, DC DOT, DRCOG, DVRPC, FL
DOT, Florida MPO Advisory Council,
H-GAC, HI DOT, IA DOT, Metropolitan
Council MPO, MTC, MT DOT, NACTO,
NARC, NJTPA, North Florida TPO,
NYMTA, NYMTC, OR DOT, PA DOT,
River to Sea TPO, Transportation for
America, and TX DOT) stated that they
did not support these new requirements.
These commenters suggested that they
should not be included in the final rule,
should be made optional, or should be
done by more flexible means outside of
the metropolitan planning agreement
itself because of the difficulty in
amending these agreements.

As part of their comments to the
docket, many commenters provided
examples of locally preferred, less
formal methods of documentation for
coordination (in place of using the
metropolitan planning agreement). The
alternative methods of documenting
coordination suggested by the
commenters include: MPO operating
procedures (AASHTO, CT DOT, and TX
DOT), Unified Planning Work Program
(UPWP) (CT DOT), handshake
agreements (ARC), resolution (Board of
the French Broad River MPO, Charlotte
Regional TPO, and Wilmington Urban
Area MPO), and a secondary agreement
separate from the metropolitan planning
agreement (FMATS). The New York
State Association of MPOs suggested
documenting coordination methods
through addendums or amendments to
the existing metropolitan planning
agreements without having to open

existing agreements. The NYMTA
commented that it prefers that the
agency roles and responsibilities be
identified outside the metropolitan
planning agreement in a more informal
manner. The CO DOT commented that
the metropolitan planning agreement
should be flexible, especially for the
proposed new elements on
performance-based planning. While
many commenters (AASHTO, ARC,
DVRPC, FMATS, MTC, New York State
Association of MPOs, NYMTA, PA
DOT, SANDAG, SCAG, SJCOOG, and
Transportation for America) further
stated that although they disagreed with
the proposal requiring that the
metropolitan planning agreements be
modified, they recognized the
importance of ensuring all planning
agencies are coordinating and
collaborating together on regional
planning issues, including performance-
based planning.

After reviewing these comments,
FHWA and FTA have decided to modify
the final rule to make it more flexible
while still fulfilling a requirement to
jointly agree upon and document
mutual responsibilities for coordination
in support of performance-based
planning. In the final rule, FHWA and
FTA have deleted the provisions for
documenting the mutual responsibilities
for interagency coordination on
performance-based planning and for
coordination on data collection on the
NHS from sections 450.314(a), (e), and
(g), and added new section 450.314(h).

The new section 450.314(h) requires
that States, MPOs, and operators of
public transportation jointly agree upon
and develop specific written provisions
for cooperatively developing and
sharing information related to
transportation performance data, the
selection of performance targets, the
reporting of performance targets, the
reporting of performance to be used in
tracking progress toward attainment of
critical outcomes for the region of the
MPO (see section 450.306(d)), and the
collection of data for the State asset
management plan for the NHS. The
provision requiring documentation of
mutual responsibilities for State, MPO,
and operator of public transportation
coordination in the final rule is more
flexible than what was proposed in the
NPRM in that these provisions for
coordination shall be documented
either: (1) As part of the metropolitan
planning agreements required under
sections 450.314(a), (e), and (g), or (2) in
some other means outside of the
metropolitan planning agreement as
determined jointly by the States, MPOs,
and operators of public transportation.
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Similar to the NPRM, section
450.314(a), (e), and (g), and section
450.314(h) of the final rule requires
documentation of responsibilities for
coordination in each of the following
circumstances: (1) When one MPO
serves an urbanized area, (2) when more
than one MPO serves an urbanized area,
and (3) when an urbanized area that has
been designated as a TMA overlaps into
an adjacent MPA serving an urbanized
area that is not a TMA. As a result, the
language for the metropolitan planning
agreements, as it relates to performance-
based planning and for the data
collection for the NHS, is unchanged in
the final rule with the exception that it
has been made more flexible to provide
States, MPOs, and operators of public
transportation more options in how they
establish written methods for
coordination.

In the final rule, FHWA and FTA still
require the States, MPOs, and operators
of public transportation to mutually
identify the roles and responsibilities of
each agency for performance-based
planning and for collection of data for
the NHS in a documented manner.
However, the option is provided to
jointly agree upon and document the
methods for coordination either through
amending the existing metropolitan
planning agreement or through another
mechanism outside of the metropolitan
planning agreement. This mechanism
can be mutually agreed on by the States,
MPOs, and operators of public
transportation.

Four commenters (Albany MPO,
DVRPC, New York State Association of
MPOs, and NYMTC) were concerned
that it will be difficult to establish
agreements because some of the data
and analytical tools necessary for
performance-based planning might not
yet be available and that several of the
other NPRMs establishing performance
measures for the performance-based
programs have not yet been released.
The FHWA and FTA response is that
under section 450.340 of the final rule
(phase-in of new requirements), MPOs
have 2 years from the issuance of the
other performance management final
rules before they have to comply with
the performance-based planning
requirements of the final rule, including
compliance with the requirement to
document the interagency coordination
on performance-based planning and
data collection for the NHS as required
in section 450.314. As a result, FHWA
and FTA made no changes to the final
rule based on this comment.

Transportation for America
commented that it wants stronger local
decisionmaking through improved State
and MPO coordination regarding NHS

within MPO boundaries, and that they
would rather have coordination than
cooperation. In response to this
comment, FHWA and FTA note that
section 450.314(h) requires States and
MPOs to mutually determine and
document the roles and responsibilities
of each agency for the collection of data
for the NHS in the MPA of the MPO in
writing as part of the metropolitan
planning agreement, or in some other
mutually agreed to format. No changes
are made to the final rule based on this
comment.

Two commenters (FMATS and
MARC) remarked that it is critical to
describe and clarify the roles and
responsibilities of parties responsible
for the collection of data on the NHS
because of the new requirements for a
State asset management plan for the
NHS and the establishment of
performance measures and targets. The
FMATS further stated that a conflict
resolution process should be included
as part of the agreement. The MARC
commented that MAP-21 added many
locally owned and operated principal
arterial routes to the NHS and that
States should have primary
responsibility for data collection on the
NHS with the option of providing
funding to others to collect. The FHWA
and FTA respond that the final rule
does not establish who has primary
responsibility for data collection for the
NHS routes that are off the State system.
However, that should be part of what is
cooperatively described by the States,
MPOs, and operators of public
transportation in their documentation
prepared to fulfill the requirements of
section 450.314(h).

In regards to the FMATS comment
about establishing a conflict resolution
process, FHWA and FTA respond that
States, MPOs, and operators of public
transportation are not required to
establish a conflict resolution process.
However, they may choose to do so. The
FHWA and FTA did not make any
changes to the final rule as a result of
these comments.

The CO DOT and NC DOT
commented that FHWA and FTA should
provide the States, MPOs, and operators
of public transportation the flexibility to
determine the specific elements that are
appropriate for inclusion in the
metropolitan planning agreement. In
response to these comments, States,
MPOs, and operators of public
transportation are provided the
flexibility to determine the specific
elements that are appropriate for
inclusion in the metropolitan planning
agreement provided that, at a minimum,
they include the requirement elements
described in section 450.314. The NJ

DOT stated that it already has in place
various agreements with its
transportation partners that were
reached through a collaborative process,
and it would rather use these or other
less formal documents than the
metropolitan planning agreement.

The FHWA and FTA response to this
comment is that for the documentation
on coordination for performance-based
planning and for data collection for the
NHS, States, MPOs, and operator of
public transportation may
collaboratively decide to document their
methods for coordination outside of the
metropolitan planning agreement as part
of other less formal written agreements
or through some other means.

The FMATS commented that that
when a State updates it long-range
statewide transportation plan or other
performance-based plans, it is critical
that it coordinate with MPOs because
the State plans have impacts on the
MPOs planning process. The FHWA and
FTA response to this comment is that
the metropolitan planning agreement, or
another cooperatively developed
agreement outside of the planning
agreement could be a good place for
describing this coordination.

The DVRPC stated that a single
agreement might not be possible, for
example in regions with multiple States.
The FHWA and FTA response to this
comment is that while a single
agreement is preferred, it might not
always be realistic, particularly in
situations where there are multiple
States involved and that, if necessary,
there might be more than one
agreement.

The NYMTA encouraged FHWA and
FTA to provide examples of best
practices on State, MPO, and operator of
public transportation coordination that
MPOs may implement. The APTA
commented that FHWA and FTA could
support coordination through guidance
and technical assistance. The FHWA
and FTA agree that sharing best
practices on performance-based
planning including sharing methods of
coordination is useful and would
benefit the state of the practice. The
FHWA and FTA are already in the
process of, and plan to continue
developing guidance, workshops, peer
exchanges, and other materials as
appropriate to help disseminate best
practices for performance-based
planning and programming, including
best practices on interagency
coordination.

The MN DOT commented that it
would like to see more clarification
concerning bi-State MPOs in regards to
coordination efforts for target setting in
the final rule. The FHWA and FTA
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reiterate that, similar to what was
required in the NPRM under sections
450.314(a), (e), and (g), section
450.314(h) in the final rule requires
documentation of responsibilities for
coordination for each of the following
circumstances: (1) When one MPO
serves an urbanized area, (2) when more
than one MPO serves an urbanized area,
and (3) when an urbanized area that has
been designated as a TMA overlaps into
an adjacent MPA serving an urbanized
area that is not a TMA. A bi-State MPO
could exist in any of these
circumstances, because some urbanized
areas cross State lines. Under these
requirements, a bi-State MPO would
have written agreements that include
both States. The States, MPOs, and
operators of public transportation would
mutually identify and document their
methods, roles, and responsibilities for
coordination on performance-based
planning and programming as part of
the metropolitan planning agreement or
by some other means.

Provisions for target setting for bi-
State MPOs that are for specific
performance measures are outside the
context of the final rule. There are other
rules on target setting for the specific
federally required performance
measures.

In the NPRM, sections 450.314(a), (e),
and (g) used the words ““system’” and
“systems’” when referring to
transportation systems performance data
and when referring to the reporting of
system performance. As described
previously, FHWA and FTA added new
section 450.314(h) instead of revising
sections 450.314(a), (e), and (g). At least
one commenter (MAG) asked for
clarification on what the word “‘system”
is referring to. The FHWA and FTA feel
that the use of the words in this section
is confusing, vague, undefined, and
subject to misinterpretation and has
removed them from section 450.314(h).

In summary, FHWA and FTA feel
strongly that interagency coordination is
an important part of successful
implementation of the 3—C planning
process, including the new
requirements for performance-based
planning. The requirement for
cooperatively documenting the mutual
responsibilities for carrying out the 3—C
metropolitan transportation planning
process has a long history dating back
to the 1993 planning regulations.
Performance-based planning is the
newest addition to the 3—C planning
process. Documenting the mutual
responsibilities of the States, MPOs, and
operators of public transportation in
writing, either through the metropolitan
planning agreement or through another
means, is crucial to the successful

implementation of the coordination that
is necessary for the successful
implementation of performance-based
planning. For this reason, the final rule
retains the requirement to document the
methods for interagency coordination
on performance-based planning and for
data collection for the State asset
management plan for the NHS.
However, the final rule provides
flexibility in how it may be
documented.

The FHWA and FTA reiterate the
importance of coordination to the
effectiveness of performance-based
planning and programming.
Consequently, FHWA and FTA intend
to initiate a rulemaking that will
propose methods for improving MPO
coordination in the transportation
planning process, which recognizes the
critical role that MPOs play in ensuring
the economic well-being of a region and
in identifying efficient improvements
that serve its mobility needs. This
targeted rulemaking will address the
coordination challenges and
inefficiencies that may result where
there are multiple MPOs designated
within a single urbanized area. The
rulemaking may clarify the statutory
requirement for the State and MPO to
determine whether it is appropriate to
designate multiple MPOs within a
region, based on the size and
complexity of the area. To further a 3—
C transportation planning process, it
may describe the coordination and
collaboration requirements for MPOs
already designated in regions with other
MPOs. The changes under consideration
are intended to enable MPOs to speak
with a stronger, more unified voice, to
increase efficiencies, to accelerate
project delivery, and to improve the
extent to which transportation
investments reflect the needs and
priorities of that region.

To date, FHWA and FTA have
conducted numerous workshops, peer
exchanges, and best practice studies to
provide information and examples of
performance-based planning and
programming practices for use by the
States, MPOs, and operators of public
transportation, including information on
interagency coordination. These
resources are intended to aid the
planning agencies in their transition to
performance-based planning and
programming. Many of these resources
include elements of interagency
coordination practices. This material is
available at: http.//www.fhwa.dot.gov/
planning/performance based
planning/. The FHWA and FTA plan to
continue to develop and share
additional resources on performance-
based planning and programming in the

future, including resources on
interagency coordination.

e Traditionally Underserved
Populations, Environmental Justice,
Title VI of the Civil Rights Act of 1964
(as Amended), Equity, and the
Transportation Planning Process

At least 12 commenters discussed the
relationships between traditionally
underserved populations and the
transportation planning process
(Community Labor United, Enterprise
Community Partners, Front Range
Economic Strategy Center, National
Association of Social Workers, National
Housing Conference, NRDC, Partnership
for Active Transportation, Partnership
for Working Families, Policy Link,
Public Advocates, Sierra Club, and
United Spinal Association). The
comments focused on two elements: (1)
Participation of traditionally
underserved populations in the
planning process itself, and (2)
consideration of traditionally
underserved populations in the
planning process, including the
development of key planning
documents such as transportation plans
and programs.

Related topic areas on which FHWA
and FTA received comments included
equity, EJ (Executive Order (E.O.) 12898,
Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations, 1994), and Title VI of the
Civil Rights Act of 1964 (as amended, 42
U.S.C. 2000d-1). These comments were
submitted on several sections of the
planning regulations including scope of
the statewide and nonmetropolitan and
metropolitan planning processes
(sections 450.206 and 450.306) and
development and content of the long-
range statewide transportation plan,
MTP, STIP, and TIP (sections 450.216,
450.218, 450.325, and 450.326).
Comments were also received on
sections of the NPRM concerning
Federal findings and approvals (section
450.220) and self-certifications and
Federal certifications (section 450.336).

Given the level of detail, specificity,
and uniqueness of the individual
comments on this topic area, FHWA and
FTA have organized this section in a
comment and response format for ease
of providing clarity in the responses.

Comment: The Nine to Five National
Association of Working Women
commented that an equitable
transportation system is critical to
creating thriving communities of
opportunity. The commenter stated that
where and how we decide to make
transportation investments is critical to
communities’ access to economic
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opportunity. The commenter further
stated that low income and minority
communities face tremendous barriers
in access to transportation that can get
them to critical places like school, work,
child care, appointments, and grocery
stores, and that reducing those barriers
will require targeted investments.

Response: The FHWA and FTA agree
that the transportation system plays a
critical role in connecting Americans to
opportunity by providing people with
reliable and affordable connections to
employment, education, services, other
opportunities, creating career pathways
into transportation jobs, and revitalizing
neighborhoods and regions. The FHWA
and FTA emphasize transportation
system connectivity to create economic
growth and spark community
revitalization, particularly for
disadvantaged groups like low-income,
minority, older adults, or individuals
with disabilities. The FHWA and FTA
and the Office of the Secretary of
Transportation are actively working
with States, MPOs, operators of public
transportation, and others on an
initiative called Ladders of Opportunity.
Ladders of Opportunity is an outreach
effort that encourages MPOs, States, and
operators of public transportation to
consider connectivity and access for
traditionally underserved populations to
employment, health care, healthy food,
and other essential services using
Geographic Information Systems (GIS)
based analysis tools and data. Ladders
of Opportunity and connectivity have
been part of the planning emphasis
areas of the FHWA and FTA for Federal
fiscal years 2015 and 2016.

The FHWA and FTA have developed
several case study examples of analysis
of connectivity and shared it with States
and MPOs via Webinars and a
workshop. Under the Ladders of
Opportunity initiative, the MPOs are
being encouraged to include funded
work program activities to include an
analysis of connectivity gaps with their
MTP and TIP development. The FHWA
and FTA will continue to conduct
outreach and training on this topic and
encourage MPOs to include a
connectivity analysis as part of their
planning process and plan and TIP
development.

Comment: The Enterprise Community
Partners, NRDC, and National Housing
Conference, suggested that there be a
requirement to include housing and
community development
representatives and consider those
topics in the in the scope of the
statewide and metropolitan planning
processes (sections 450.206 and
450.306).

Response: The FHWA and FTA note
that under sections 450.206 and 450.306
it is required that the statewide and
metropolitan planning process promotes
consistency between transportation
improvements and State and local
planned growth and economic
development patterns. The FHWA and
FTA also note that under sections
450.210(a) and 450.316(a), States and
MPOs are required to provide
individuals, affected public agencies,
representatives of the disabled, and
other interested parties an opportunity
to be involved in the statewide and the
metropolitan transportation planning
processes. The FHWA and FTA believe
that these affected public agencies and
other interested parties should include
housing and community development
representatives.

Comment: Several commenters
suggested that FHWA and FTA should
consider that scenario planning in the
development of the MTP be used by
MPOs to analyze the impact of
investments and policies on the
transportation system, including
prioritizing the needs of low-income
populations, minorities, or people with
disabilities.

On section 450.324(i), voluntary use
of scenario planning in the development
of the metropolitan transportation plan,
at least seven advocacy groups
(Community Labor United, Front Range
Economic Center, National Association
of Social Workers, Partnership for
Working Families, PolicyLink, Public
Advocates, United Spinal Association)
suggested that scenario planning be
used by MPOs to analyze the impact of
investments and policies on the
transportation system including
prioritizing the needs of low-income
populations, minorities, or people with
disabilities. One advocacy group
(National Housing Conference)
suggested that MPOs should consider
housing needs when conducting
scenario planning.

Response: The FHWA and FTA agree
with the commenters that scenario
planning could help an MPO conduct
an analysis of the impact of investments
on low-income, minority, or disabled
populations. However, FHWA and FTA
reiterate that the use of scenario
planning by the MPOs as part of
developing the MTP is optional under
the final rule (section 450.324(i)). The
FHWA and FTA have a long-standing
history of working with MPOs on the
implementation of EJ into the planning
process and Title VI. Similarly, MPOs
could choose to evaluate housing needs
as part of scenario planning, but are not
required. That decision is left to the
individual MPOs to decide. Based on

these comments, no changes are made to
the final rule.

The FHWA and FTA strongly support
scenario planning as a best practice for
developing the MTP. The NPRM and the
final rule provide an optional
framework for MPOs to use scenario
planning in the development of their
MTPs at section 450.324(i). The FHWA
and FTA have developed considerable
resources, examples of practice, and
peer exchanges in support of promoting
scenario planning. They are available at:
http://www.fhwa.dot.gov/planning/
scenario_and_visualization/scenario_
planning/.

Comment: An EJ, equity, and Title VI
analysis should be part of the scope of
the statewide and metropolitan
planning processes.

Nearly all of the commenters who
provided comments on the relationships
between traditionally underserved
populations and the transportation
planning process stated that States and
MPOs should conduct an analysis of the
impact of transportation plans, STIPs,
and TIPs on EJ communities and Title
VI in the interest of ensuring that
investments are made in ways that help
all communities prosper and achieve
equitable investments. Several
commenters recommended that
performance measures be used to
prioritize projects and expand equity
and access to economic opportunity,
public transit, access to jobs, affordable
housing, pedestrian safety, and
transportation costs for the benefit of
traditionally underserved populations.

Others recommended that MTPs
should be evaluated by their potential to
connect the traditionally underserved to
opportunities by providing them with
reliable and affordable connections to
employment, education, services, and
other opportunities; creating career
pathways into transportation jobs; and
revitalizing neighborhoods and regions.
Public Advocates suggested that MPOs
should complete a comprehensive study
of current conditions of disadvantaged
communities as part of an equity
analysis. They further stated that MPOs
should routinely gather, analyze, and
report relevant transit rider and
demographic data and disaggregate by
race and income. The Center for Social
Inclusion stated that MPOs should
conduct an equity analysis assessment
of the TIP investments because they are
short-term, in addition to an analysis of
the MTP, which is longer term.

Response: The FHWA and FTA have
been working actively with the States
and MPOs to implement EJ principles
into the statewide and metropolitan
transportation planning and project
development processes in accordance
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with Executive Order 12898. The FHWA
and FTA also require States and MPOs
to comply with the requirements of Title
VI and periodically review their
compliance as part of TMA planning
certification and through other Title VI
reviews. The FHWA and FTA do not
prescribe specifically how a State, MPO,
or operator of public transportation
conducts its analysis of EJ or Title VL.
That is left to the specific agencies to
decide based on their needs and
situations. The FHWA and FTA provide
examples of good practice and training
that States, MPOs, and operators of
public transportation can use to guide
their practices.

Comment: The NRDC suggested that
FHWA and FTA should establish a
framework for MPOs to demonstrate to
them and local communities how they
are incorporating EO 12898 into their
planning process.

Response: The FHWA and FTA
typically discuss efforts at integrating EJ
into the planning process and EO 12898
during certification reviews of TMAs.

Comment: The Nine to Five National
Association of Working Women stated
that developing State and metropolitan
planning guidance that includes the
voices of directly affected communities
and prioritizes enhanced mobility and
opportunity for the most vulnerable
populations, transit investments can go
a long way to supporting improved
social and economic outcomes in these
communities.

Response: The FHWA and FTA note
that under section 450.210(a)(1)(vii), the
final rule continues the long-standing
requirement that States develop and use
a documented public involvement
process that provides opportunities for
public review and comment at key
decision points in the statewide and
nonmetropolitan transportation
planning process. The State’s public
involvement process is required to
include seeking out and considering the
needs of those traditionally underserved
by existing transportation systems, such
as low-income and minority
households, who may face challenges
accessing employment and other
services (section 450.210(a)(1)(viii)).

The MPOs are required to develop a
participation plan in consultation with
all interested parties. Similar to the
State’s documented public involvement
process, the MPO public participation
plan is required to include a process for
seeking out and considering the needs
of those traditionally underserved by
existing transportation systems, such as
low-income and minority households,
who may face challenges accessing
employment and other services (section
450.316(a)(1)(vii)).

Both the States and the MPOs are also
required to provide adequate notice of
public participation activities and a
reasonable opportunity to comment on
the long-range transportation plan,
STIP, and TIP. The final rule also
continues the long-standing requirement
that both States and MPOs must hold
any public meetings at convenient times
and accessible locations, provide the
public timely notice and reasonable
access to information about
transportation issues and process, and
demonstrate explicit consideration and
response to public input received on the
long-range plan, STIP, and TIP (sections
450.210 and 450.316).

Comment: Nearly all of the advocacy
groups commented that FHWA and FTA
should provide guidance on EJ based on
EO 12898. Several commenters
suggested that best practices from
academic research should be used in
equity analysis design and be
recommended by FHWA and FTA.

Response: The FHWA and FTA have
a longstanding practice of undertaking
research studies and identifying best
practices and case studies in EJ,
including equity analysis. This
information is available at: http://
www.fhwa.dot.gov/environment/
environmental justice/. This site is
updated frequently with new resource
material. The FHWA and FTA also offer
training on EJ and Title VI on request.

Comment: Several advocacy groups
(Community Labor United, Front Range
Economic Strategy Center, National
Association of Social Workers,
Partnership for Working Families,
PolicyLink, Public Advocaes, The
Leadership Conference on Civil and
Human Rights, and United Spinal
Association) commented that EO 12898
and Title VI of the Civil Rights Act of
1964, as amended, should be part of the
State and the MPO self-certification and
topics of review in FHWA and FTA
TMA transportation planning
certification. They suggested that in
sections 450.220 and 450.336 States and
MPOs should be required to self-certify
compliance with EO 12898 and Title VI
and that FHWA and FTA should review
compliance as part of the TMA
transportation planning certification
review.

Response: States and MPOs are
required by the final rule to certify
compliance with Title VI. The FHWA
and FTA do not require States and
MPOs to self-certify compliance to the
EO because it is only intended to
improve the internal management of the
Executive Branch and is directed to
Federal agencies.

Also, as stated in section 6-609 of the
EQ, it does not create substantive rights.

Consistent with this approach, all of the
requirements identified in sections
450.220 and 450.336 are based on law,
not EOs. However, FHWA and FTA
encourage States, MPOs, and operators
of public transportation to incorporate
EJ principles into the planning
processes and documents. The FHWA
and FTA consider E] when making
future funding or other approval
decisions on a project basis, as required
by EO 12898.

The FHWA and FTA further respond
that EJ is typically discussed as part of
TMA planning certification reviews.
The FHWA and FTA have a long-
standing history of working with States
and MPOs to implement EJ as part of the
transportation planning and project
development processes. States and
MPOs are required by the final rule to
certify compliance with Title VI
(sections 450.220 and 450.336). The
FHWA and FTA typically discuss
compliance with Title VI as part of TMA
planning certification reviews.

The FHWA and FTA note that Title VI
of the Civil Rights Act of 1964 is a
Federal law that protects persons from
discrimination based on race, color, or
national origin in programs and
activities that receive Federal financial
assistance. These regulations require
States to certify that the transportation
planning process is being carried out in
accordance with all applicable
requirements of Title VI (42 U.S.C.
2000d-1) and 49 CFR part 21 at the time
that the STIP or STIP amendments are
submitted to FHWA and FTA for joint
approval (section 450.220(a)(2)). The
MPOs must make similar certification
concurrent with the submittal of the TIP
to FHWA and FTA as part of the STIP
approval (section 450.336(a)(3)). The
FHWA and FTA typically review
compliance with Title VI as part of the
planning certification review of TMAs,
and also review Title VI complaints as
part of other reviews that are outside the
scope of the final rule.

Comment: The National Association
of Social Workers, NRDC, Policy Link,
Sierra Club, and United Spinal
Association commented that MPOs
should establish governing bodies that
are inclusive of the communities they
serve, and that the decisionmaking
bodies should reflect the diversity of
interests based on age, race, ethnicity,
disability, and income.

Response: The FHWA and FTA note
that the policy board for MPOs that
serve TMAs are to be established in
accordance with the requirements in the
final rule at section 450.310, which is
reflective of the law at 23 U.S.C. 134(d)
and 49 U.S.C. 5303(d). This section
requires specific representation from
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local elected officials, officials of public
agencies that administer or operate
major modes of transportation in the
metropolitan area, representation by
operators of public transportation, and
appropriate State officials. The FHWA
and FTA encourage MPOs to seek
representation from minority
communities as part of meeting the
requirements of section 450.310. As
discussed elsewhere in this summary,
MPOs are required to self-certify
compliance with Title VI and FHWA
and FTA periodically review this self-
certification.

Comment: The Center for Social
Inclusion, Community Labor United,
Front Range Economic Strategy Center,
National Association of Social Workers,
Policy Link, Public Advocates, and
United Spinal Association commented
that FHWA and FTA should collect and
share data on travel behavior that is
disaggregated by race and income. They
also commented that FHWA and FTA
should facilitate local and targeted
hiring on transportation projects. One
commenter suggested that FHWA and
FTA should do a comprehensive study
on the current condition of targeted
communities.

Response: The FHWA and FTA
response to these comments is that these
requests are outside the scope of this
rule.

Comment: Several commenters
(United Spinal Association, Public
Advocates, Policy Link, Community
Labor United, Front Range Economic
Strategy Center, National Association of
Social Workers, Partnership for Working
Families) encouraged FHWA and FTA
to consider incentivizing
implementation of equity-based
performance measures in its
Transportation Investment Generating
Economic Recovery (TIGER) program.
The Center for Social Inclusion
suggested that a competitive grant
program similar to TIGER should be
established to incentivize States, MPOs,
and operators of public transportation to
coordinate and conduct project level
equity analysis.

Response: The FHWA and FTA note
that the TIGER grantees work with DOT
modal administrations to choose
between two and four project-level
performance measures from a list of
measures that directly relate to the five
departmental strategic goals, which
include the goal of fostering quality of
life for all. This does not preclude any
grantee from developing additional
performance measures for internal
analytic purposes, which could more
directly reflect their community’s
strategic goals and priorities, such as
equity-based performance measures. In

response to other comments that
suggested creating other grant programs
similar to TIGER and include equity-
based performance measures as part of
those programs, FHWA and FTA note
that the TIGER grant program is
established under appropriations bills
and that FHWA and FTA could not
establish other grant programs similar to
TIGER because it requires specific
statutory authority to do so. The FHWA
and FTA also note that the TIGER grant
program and any other similar programs
are outside the scope of the final rule.

Comment: The FHWA and FTA
should prepare a quadrennial national
report of non-discrimination that
includes demographic data, inventory of
complaints filed, compliance reviews
conducted, an assessment of
impediments to non-discrimination, and
recommendations for compliance.

Some commenters (National
Association of Social Workers, Policy
Link, The Leadership Conference on
Civil Rights, and United Spinal
Association) suggested that FHWA and
FTA prepare a quadrennial national
report of non-discrimination that
includes demographic data, an
inventory of complaints filed,
compliance reviews conducted, an
assessment of impediments to non-
discrimination, and recommendations
for compliance. These same commenters
argued that the information collected
would aid FHWA and FTA in
monitoring State and MPO progress in
prioritizing investments that increase
mobility and access to centers of
employment.

Response: The FHWA and FTA
respond that this comment is outside
the scope of the final rule.

Comment: Several commenters
suggested specific performance
measures be incorporated into the
planning process for the purposes of
analyzing equity, EJ, and Title VL

Community Labor United, the Front
Range Economic Strategy Center, the
National Association of Social Workers,
NRDC, Partnership for Working
Families, Policy Link, and United
Spinal Association suggested that the
DOT should incentivize States and
MPOs to set performance measures and
prioritize projects that expand economic
opportunity for low-income and
minority communities. Some suggested
a number of specific performance
measures be incorporated into the
planning process such as housing and
transportation costs, fatalities and
injuries, security (distances police and
fire professionals have to travel to the
scene of accidents and crimes), system
connectivity, energy conservation,
system preservation, and person

throughput. The Center for Social
Inclusion stated that there should be a
comprehensive equity performance
measure.

Response: The FHWA and FTA note
that the final rule does not establish
specific performance measures and the
discussion of specific performance
measures is outside of its scope. There
are other FHWA and FTA rulemakings
in varying stages of development that
will address performance measures. The
FHWA notes that 23 U.S.C. 150
prescribes that FHWA and FHWA is
expressly limited to establishing
performance measures only for areas
identified in that statute.

Comment: One commenter (NRDC)
stated that FHWA and FTA should
consider that the congestion reduction
goal should be changed to congestion
management to reflect the fact that
congestion can sometimes be a symptom
of a healthy economy.

Response: Congress specifically
established Congestion Reduction as a
national goal for the Federal-aid
highway program as provided in 23
U.S.C. 150(b)(3). The FHWA and FTA
note that these regulations do include a
congestion management process
requirement for TMAs in section
450.322 as required under 23 U.S.C.
134(k)(3). Based on these comments,
FHWA and FTA are not making any
changes to the regulations. The FHWA
and FTA will continue to make
resources, best practices, workshops,
peer exchanges, and guidance available
to the States, MPOs, and operators of
public transportation on these topics
(equity, EJ, Title VI, and scenario
planning) and work to assist them with
implementing these practices into their
planning processes.

Comment: At least one commenter (9
to 5, National Association of Working
Women), suggested that FHWA and
FTA should consider collecting and
disseminating best practices and should
consider providing technical assistance
and funding support for State and MPO
public engagement efforts.

Response: The FHWA and FTA
collect and disseminate best practices
and provide technical support for State
and MPO public engagement efforts.
Under the Public Transportation
Participation Pilot Program, created as
part of the Safe, Accountable, Flexible,
Efficient Transportation Equity Act: A
Legacy for Users (SAFETEA-LU), FTA
sponsored applied research to develop
innovative approaches to improving
public participation in the planning of
public transportation. The research
focused on improving data collection
analysis and transportation access for all
users of the public transportation
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systems; supporting public participation
through the project development
phases; using innovative techniques to
improve the coordination of
transportation alternatives; enhancing
the coordination of public
transportation benefits and services;
contracting with stakeholders to focus
on the delivery of transportation plans
and programs; and measuring and
reporting on the annual performance of
the transportation systems. The results
of the research can be found at http://
www.fta.dot.gov/12347 5925.html.
Similarly, FHWA has developed
material and resources on best practices
for public participation that are
available at: http://www.fhwa.dot.gov/
planning/public_involvement/.

The FHWA and FTA note that section
450.308(a) describes funds that are
available to MPOs to accomplish the
activities described in 23 U.S.C. 134,
metropolitan transportation planning,
including public participation. Section
450.206(e) describes funds that are
available to the States to accomplish the
requirements of 23 U.S.C. 135, statewide
and nonmetropolitan transportation
planning, including public involvement.

The FHWA and FTA appreciate that
many commenters shared many
examples of best practices which are
highlighted below:

e Massachusetts: Community Labor
United’s Public Transit-Public Good
Coalition advocated for the inclusion of
comprehensive service assessments in
the State transportation funding bill
(H3535).

¢ Washington: King County Metro
Transit’s Strategic Plan for Public
Transportation provides annual goals
and assessment of 46 indicators that
prioritize social equity.

¢ (California: California’s
Transportation Alternatives Program
includes performance measures that
prioritize mobility and safety for
bicyclists and pedestrians, especially in
disadvantaged communities.

¢ Georgia: The Atlanta Regional
Commission developed Equitable Target
Areas for greater outreach and planning
attention. That process can be found
here http://www.atlantaregional.com/
transportation/community-engagement/
social-equity).

e U.S. Government: HUD’s
Sustainable Communities Initiative to
glean effective strategies for advancing
inclusive governance and community
engagement.

¢ Colorado: The Denver Regional
Equity Atlas was developed by DRCOG
and Mile High Connects. The atlas
explores population and demographic
characteristics across the region,
including jobs, economic development

opportunities, transportation mobility,
and affordable and quality housing
options.

e California: The San Francisco Bay
Area undertook a scenario planning and
vision process that would produce an
integrated long-range transportation and
land-use/housing plan for the San
Francisco Bay Area. This process
resulted in development of the Equity,
Environment, and Jobs scenario.

e Louisiana: A survey of low-income
riders conducted by the Regional
Transit Authority (RTA) in New Orleans
revealed that transit-dependent workers
with early-morning or late-night shifts
were unable to access public
transportation to get between work and
home.

e Asset Management and the
Transportation Planning Process

In section 450.208(e) (coordination of
planning process activities), AASHTO,
CO DOT, ID DOT, MT DOT, ND DOT,
OR DQOT, SD DOT, TX DOT, and WY
DOT expressed concerns with section
450.208(e) of the NPRM, which stated
that, in carrying out the statewide
transportation planning process, States
shall apply asset management principles
and techniques, consistent with the
State NHS Asset Management Plan, the
Transit Asset Management Plan, and the
Public Transportation Safety Plan. The
commenters stated that the statewide
planning process is much broader than
an asset management plan, and that as
a requirement, it may have unintended
consequences. The commenters
suggested that it be deleted or modified.
The WIDOT commented that it wants
clarification on what section 450.208(e)
means.

In response to these comments,
FHWA and FTA retained this provision.
However, “shall” is changed to
“should” in the final rule. The FHWA
and FTA believe that asset management
principles and techniques, consistent
with the State NHS Asset Management
Plan and the Transit Asset Management
Plan, and the Public Transportation
Safety Plan, should contribute to
defining STIP priorities and assessing
transportation investment decisions. It
is changed from shall to should in the
final rule because, as noted in the
comments received on the NPRM, it is
not a statutory requirement. The FHWA
and FTA feel that the use of the word
“shall” might be implied to mean that
strategies, projects, and financial plans
resulting from the asset management
plans would be required to be included
directly in the STIP. The FHWA and
FTA feel that by changing “shall” to
“should,” it conveys the message that
States should review the asset

management plans when developing the
STIP, but are not required to incorporate
them into the STIP.

The FHWA and FTA retained the
provision in section 450.208(f) that for
non-NHS highways, States may apply
principles and techniques consistent
with other asset management plans to
the transportation planning and
programming process, as appropriate.
No comments were received on this
provision.

Sections 450.218 and 450.326
describe the development of the STIP
and TIP. At sections 450.218(0) and
450.326(m) in the NPRM, FHWA and
FTA included the requirement that the
STIP and the TIPs should be informed
by the financial plan and the investment
strategies from the asset management
plan for the NHS, and the investment
priorities of the public transit asset
management plans.

Similarly, in the NPRM at sections
450.216(n) and 450.324(f)(7), FHWA
and FTA included the statement that the
long-range statewide transportation plan
and the MTPs should be informed by
the financial plan and the investment
strategies from the asset management
plan for the NHS and the investment
priorities of the public transit asset
management plans. These provisions
were proposed in the NPRM by FHWA
and FTA to better link the State and
MPO long-range plans and programs to
the federally required State NHS asset
management plan and the transit asset
management plans.

Numerous comments (DVRPC,
AASHTO, ASHTD, ID DOT, MI DOT,
MT DOT, ND DOT, SD DOT, SEMCOG,
and WY DOT) stated that this
requirement was confusing; that it was
unclear what FHWA and FTA’s
expectations were; that it was not based
on statute; and that it should be deleted
from the final rule. The States further
commented that it infringes on their
flexibility to determine the content of
their long-range transportation plan,
including whether to create a policy-or
project-based plan. Most commenters
stated that it could be interpreted and
applied inconsistently.

After reviewing the comments, FHWA
and FTA agree that this language is
ambiguous regarding what the States
and MPOs would be expected to do, and
that it would be difficult to implement
consistently across all the States and
MPOs. The FHWA and FTA also note
that, adding to the inconsistency, the
financial plans for the MPO MTP, the
TIP and the STIP are required to be
fiscally constrained, while the financial
plans for the asset management plans
are not. States may, but are not required
to develop a list of projects as part of the
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State asset management plan for the
NHS. Based on these comments and
inconsistencies, FHWA and FTA
removed this requirement from the final
rule.

However, the final rule retains the
language at sections 450.206(c)(4) and
450.306(d)(4) of the NPRM that requires
the integration of elements of other State
and transit performance-based plans
and processes into the Statewide and
metropolitan transportation planning
processes. These other plans include the
federally required State asset
management plan for the NHS and the
transit asset management plan.
Integration of elements of other
performance-based plans and processes
means that elements of these other plans
and processes should be considered by
the State and MPOs as they develop the
long-range statewide transportation
plan, MTP, STIP, and TIP. The FHWA
and FTA feel that this provision is
sufficient to link the asset management
plans into the statewide and
metropolitan transportation planning
processes, and is consistent with the
statutory requirements at 23 U.S.C.
134(h)(2)(D) and 135(d)(2)(C), and 49
U.S.C. 5303(h)(2)(D) and 5304(d)(2)(C).

e Common Effective Date for
Performance Related Rules and Phase-In
of New Requirements

Common Effective Date

At least 26 commenters (AASHTO,
AK DOT, Albany MPO, AMPO, ASHTD,
CO DOT, CT DOT, FMATS, GA DOT,
H-GAC, IA DOT, MD DOT, MI DOT,
MN DOT, MO DOT, NARC, NC DOT, NJ
DOT, North Florida TPO, NYS DOT,
PSRC, RIDOT, San Luis Obispo COG,
SEMCOG, TX DOT, and WA State DOT)
commented that all of the new
performance management requirements
in the final rule should have a single
effective date and that the planning
requirements should be coordinated
with the implementation of the other
performance management requirements.
They commented that this would ensure
that States and MPOs are not
establishing different targets for
different time periods for different
measures and incorporating targets for
some measures into their planning
processes, but not others.

The TX DOT further commented that
having one effective date for all of the
performance management rules would
enable the States and MPOs to work
together and ensure the necessary data
and analysis techniques are available.
The IA DOT commented that it is
concerned that the comment period for
the planning NPRM closed before all the
other FHWA and FTA performance-

related rules were published. The
DRCOG and RTD expressed concern
that because the other performance rules
have not been published, it is not clear
on how coordination of all the rules will
work out, particularly the relationship
of the measures and targets and the
requirements of any plans that
implement them. The RMAP is
concerned with overlapping effective
dates for the various performance
related rules.

The FHWA and FTA response to this
comment is that FHWA proposed in the
prior performance management NPRMs
to establish one common effective date
for its three performance measure final
rules. However, due to the length of the
rulemaking process, FHWA is now
proposing that each of three
performance measures rules have
individual effective dates. This would
allow FHWA and the States to begin
implementing some of the performance
requirements much sooner than waiting
for the rulemaking process to be
complete for all the rules.

The first performance measures rule
related to the HSIP has been finalized
and could be implemented in its
entirety before the other two rules.
Earlier implementation of this rule is
consistent with a DOT priority of
improving the safety mission across the
DOT.

The FHWA also believes that
individual implementation dates will
help States transition to performance-
based planning. Based on the timing of
each individual rulemaking, FHWA
would provide additional guidance to
stakeholders on how to best integrate
the new requirements into their existing
processes. Under this approach, FHWA
expects that even though the
implementation for each rule would
occur as that rule was finalized,
implementation for the second and the
third performance measure final rules
would ultimately be aligned through a
common performance period. In the
second performance management
measure NPRM, FHWA proposed that
the first 4-year performance period
would start on January 1, 2016.

However, FHWA proposes in the
third performance management NPRM
that the first performance period would
begin on January 1, 2018. This would
align the performance periods and
reporting requirements for the proposed
measures in the second and third
performance management measure
NPRMs. The FHWA intends to place a
timeline that illustrates how this
transition could be implemented on the
docket for the third performance
management rule.

Phase-In of New Requirements

Concerning section 450.226 (phase-in
of new requirements), IA DOT asked
whether the 2-year compliance date also
applies to amendments to long-range
statewide transportation plans. The
FHWA and FTA response to this
comment is that it applies to both
amendments and to updates to STIPs
and to long-range statewide
transportation plans. This is described
in the regulatory text at 450.226 and is
based on 23 U.S.C. 135(1).

For section 450.226, one commenter
(DC DOT) suggested that FHWA and
FTA consider changing the language in
the final rule such that only STIP (and
TIP) updates would be required to
comply with the performance
management requirements after the 2-
year transition period instead of
requiring compliance with STIP (and
TIP) amendments and updates. The
commenter stated that this would
provide an additional 2 years of
transition time during which
amendments could be made to the
STIPs and TIPs because they only have
to be updated at least once every 4 years
and that allowing amendments for an
additional 2 years would reduce the
possibility of delays in project
implementation. The FHWA and FTA
do not agree with this comment and
believe that the 2-year transition
provided for by MAP-21 and final rule
is adequate.

The FHWA and FTA believe that 23
U.S.C. 135(1) provides for a 2-year
transition after the publication of the
final planning rule. Title 23 U.S.C.
135(1) provides that States shall reflect
changes made to the long-range
statewide transportation plan or STIP
updates not later than 2 years after the
date of issuance of guidance by the
Secretary. The FHWA and FTA believe
that the issuance of guidance as
described in 23 U.S.C. 135(1) means
issuance of the final rule by FHWA and
FTA. The FHWA and FTA have
interpreted this to mean that STIP
updates and amendments would have to
comply with the MAP-21 requirements,
including the performance-based
planning requirements of this rule, after
the transition period.

The FHWA and FTA note that
although States and MPOs have a 2-year
transition period for reflecting the
performance-based planning
requirements in the underlying
planning documents, they must set
targets on the schedules discussed in
sections 450.206(c)(2) and 450.306(d)(3)
and below. Also, when setting targets,
States and MPOs are required to
coordinate as described in the final rule
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in sections 450.206(c)(2) and
450.306(d)(3). No changes are made to
the final rule based on these comments.
The final rule includes similar
transition requirements for the MPO
MTP and TIP in section 430.340. See the
NPRM section by section analysis for
section 450.340 for more discussion on
why the rule also applies the transition
period to MPOs. No changes are made
to the final rule based on these
comments.

For sections 450.226 and 450.340, one
commenter (DRCOG) stated that the
phase-in schedule is unclear. The
NPRM stated that States have 1 year to
establish performance targets, and
MPOs have 180-days to set targets after
the States set targets (1.5 years total), but
the NPRM also referenced a 2 year
phase-in period to develop and
coordinate targets.

In response to this comment, FHWA
and FTA note that it is correct that
States must establish targets within 1
year of the effective dates of the
performance management rules and
MPOs must establish targets within 180-
days of when their respective States set
targets. While these targets have to be
set by the States and the MPOs on this
timeframe, these targets and the other
performance-based planning
requirements of the final rule do not
have to be reflected in the long-range
statewide transportation plan, MTP,
STIP, and TIP until 2 years after the
effective dates of this final rule and the
performance management rules
establishing performance measures
under 23 U.S.C. 150(c), 49 U.S.C. 5326,
or 49 U.S.C. 5329.

Also concerning section 450.340, two
commenters (IA DOT, WFRC)
commented that it is unclear if the 2-
year compliance date also applies to
amending long-range statewide
transportation plans and MTPs, or if it
applies only to updated plans. The
FHWA and FTA response to this
comment is that the 2-year compliance
date applies to both amended and
updated long-range statewide
transportation plans and MTPs.

The New York State Association of
MPOs and NYMTC commented that
FHWA and FTA should not require
MPOs to incorporate performance-based
planning provisions into their MTPs or
TIPs until 2 years after the last final rule
related to performance-based planning
is published in the Federal Register.

The FHWA and FTA response to this
comment is that, as described in
sections 450.226 and 450.340, the
phase-in of the performance-based
planning requirements are triggered by
the effective date of this final rule and
the effective dates for the individual

final rules for the other performance
management rules. The FHWA and FTA
believe that this will not be too
burdensome given that this regulation
provides a 2-year transition period rule
after the effective dates of this rule and
the performance management rules for
the planning process and the planning
documents to reflect the performance-
based requirements in this rule. Updates
or amendments to the long-range
statewide transportation plan and the
MTP(s) and the STIP and TIPs that
occur on or after the date that is 2 years
after the effective date of the
performance management rule(s) must
be developed according to the
performance-based provisions and
requirements of this regulation and in
such rule(s).

The WA State DOT commented that
FHWA and FTA should consider
delaying the implementation of the
performance management requirements
of the final rule from 2 years after the
publication date to 2 years after the
publication date of the final rule and the
issuance of guidance. In response to this
comment, FHWA and FTA believe that
the final rule and the other performance
management final rules are the guidance
referred in 23 U.S.C. 135(1). No changes
are being made to the final rule as a
result of this comment.

The NJ DOT and NARC stated that
FHWA and FTA should consider
additional flexibility for States, MPOs,
and operators of public transportation in
complying with the 2-year phase—in
requirements for developing and
updating their planning documents to
the new planning regulations. The
commenter is concerned with having as
many as five different compliance dates
which the commenter felt could cause
confusion and make it difficult to
coordinate. In response, see the FHWA
and FTA responses to comments on one
common effective date elsewhere in this
section.

The DRCOG and RTD want FHWA
and FTA to recognize and reconcile the
timing and durations of the long-range
statewide transportation plan, the MPO
MTP, and the other performance-based
plans and processes, such as the
federally required transit asset
management plans and the State asset
management plan for the NHS.

In response to this comment, FHWA
and FTA note that Congress established
that FHWA and FTA shall not require
States to deviate from their established
planning update cycle to implement the
changes in the final rule (23 U.S.C.
135(1)). The FHWA and FTA extended
this same flexibility to the MPOs. The
FHWA and FTA reflected this
requirement in the phase-in of new

requirements under sections 450.226
and 450.340. The FHWA and FTA hope
that, after the phase in of these
requirements, the States, MPOs, and
operators of public transportation
within each State will work together to
align their processes and procedures, to
the extent they deem practicable, for
purposes of coordinating performance-
based planning and programming and
the associated documents such as the
various performance related plans,
programs, and processes.

Returning to section 450.226, DRCOG
and RTD commented that the phase-in
schedule is unclear and that it would
like for MPOs to have 2 years to set
targets after States. The FHWA and FTA
believe that Congress established in 23
U.S.C. 134(h)(2)(C) to provide up to 180
days for MPOs to set performance
targets after their respective State sets
targets. Section 450.306(d)(3) in the
final rule reflects that intent.

The IA DOT requested clarification on
sections 450.226 and 450.340 as to
which final effective date (this rule or
the performance measures rules) is
being required when discussing the 2-
year compliance date for the phase-in
period of performance-based planning
requirements in the final rule. In
response to this comment, FHWA and
FTA note that under sections 450.226
and 450.340, States and MPOs have 2
years from the effective date of each
performance measures rule, and 2 years
from the effective date of this final rule,
whichever is later, to meet the
performance-based planning and
programming requirements.

The MN DOT commented that the
effective date should be far enough in
the future to provide time for the long-
range statewide transportation plan and
STIP development to go through
appropriate public review. In response
to this comment, FHWA and FTA
believe that the 2-year phase-in period
provided in section 450.226 after the
effective date of the final rule is
sufficient time for States to undertake
appropriate public review as part of
updating the long-range statewide
transportation plan and STIP.

o Other Changes Proposed by
Commenters

Performance Measures

Concerning section 450.206 (scope of
the statewide and nonmetropolitan
transportation planning process),
SFRTA suggested that the final rule
should emphasize the development of
standardized environmental
performance measures into the
statewide, metropolitan, and
nonmetropolitan transportation
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planning processes. The FHWA and
FTA response to this comment is that
environmental performance measures
are not included in the list of
performance measures that MAP-21
requires FHWA and FTA to establish.
Title 23 U.S.C. 150(c)(2)(C) precludes
FHWA from establishing any national
performance measures outside those
areas identified in 23 U.S.C. 150. The
FHWA and FTA also note that the
establishment of specific performance
measures is outside the scope of the
final rule.

The ARTBA provided comments on
specific examples of suggested
performance measures for consideration
by FHWA and FTA, such as freight,
safety, and the economic costs of
congestion. The FMATS, NRDC,
Partnership for Active Transportation,
and SFRTA commented on specific
performance measures that they felt
should be considered by FHWA and
FTA in the new performance-based
planning and target setting requirements
described in subsection 450.306(d).

Concerning sections 450.324 and
450.326 (development and content of
the MTP and TIP), the National Housing
Conference and the Center for Social
Inclusion commented that spending
decisions should be linked to
performance measures and ensure that
those measures promote sustainable
development and a more holistic view
of how transportation investments can
serve the broader community. They also
commented that an equity analysis,
which includes performance measures
specific to equity, should be done on the
MTP and the TIP. The FHWA and FTA
response to these comments is that
recommendations for specific
performance measures are outside the
scope of the final rule. The federally
required performance measures are
being established through other FHWA
and FTA rulemakings.

Returning to section 450.206, APTA
commented that FHWA and FTA should
not impose project-by-project
performance measures or require
project-by-project reporting on
performance. On section 450.218(r) of
the NPRM (development and content of
the STIP), AASHTO, CT DOT, FL DOT,
GA DOT, ID DOT, MT DOT, NC DQOT,
ND DOT, NYS DOT, SD DOT, TriMet,
WIDOT, and WY DOT commented that
States should not be required to include
information on individual projects and
should not be required to link
individual projects with specific
performance measures as part of the
discussion on the anticipated effect of
the STIP toward achieving the
performance targets in the long-range
statewide transportation plan (note

section 450.218(r) in the NPRM is
section 450.218(q) in the final rule).

On section 450.324(f)(4) (development
and content of the MTP), several
commenters (ARC, DVRPC, NYMTA,
NYMTC, and PA DOT) commented that
the required system performance report
in the MTP should only consider
conditions and trends at the system
level, and should not be required to
conduct a project specific analysis.

On section 450.326(d) (development
and content of the TIP), AASHTO,
Albany MPO, DVRPC, Florida MPO
Advisory Council, H-GAC, IA DOT,
MAG, MARC, NARG, North Florida
TPO, NYMTA, Orange County
Transportation Authority, PA DOT, San
Luis Obispo COG, Santa Cruz County
RTC, and TriMet commented that the
required discussion on the anticipated
effect of the TIP toward achieving the
performance targets should not be on a
project basis. They suggested that it
should instead be on the basis of the
entire program in the TIP.
Transportation for America commented
that it wanted a clear statement in the
final rule requiring States and MPOs to
evaluate projects according to the
federally required performance
measures.

The FHWA and FTA response to
these comments is that that the final
rule does not require project-by-project
performance measures or reporting of
performance at the individual project
level. Reporting in the TIP will be on
the performance of the program in the
TIP. The FHWA and FTA believe that
this is clear and that no changes to the
final rule are necessary. With regards to
any specific requirements for target
setting or reporting in other rules or
guidance, that is outside the scope of
the final rule. The specific performance
measures will be established under
other FHWA and FTA performance
rules or guidance. Based on these
comments, no changes have been made
to the final rule.

The ARC, MARC, DRCOG, and RTD
requested flexibility in reporting and
documenting targets for performance
measures and progress reporting on
meeting targets as required under
sections 450.306, 450.324, and 450.326
as part of the MTP and the TIP. The
DRCOG and RTD also expressed
concern about setting transit targets and
want flexibility in how they do it. The
NYMTA commented on section 450.306
that there should be flexibility in setting
targets. The NYMTA commented that
they should be able to set their own
targets, and the targets should not be
required to be realistic or “hard.” The
MARC also asked for clarification as to
whether the documentation for the

system performance plan required in
section 450.324(f)(4) for the MTP could
be in a separate document and
referenced in the plan. The ARC asked
if the description of how the TIP helps
achieve the performance measures in
the MTP (section 450.326(d)) could be
documented through a separate
document and not directly in the TIP.
The GA DOT commented that reporting
should be done in a nonburdensome
manner. The WIDOT commented on
section 450.206(c) that States should
have flexibility in setting targets.

The FHWA and FTA response to
these comments is that under the final
rule, MPOs and operators of public
transportation are required to coordinate
to the maximum extent practicable
when setting transit performance
targets. The MPOs must include transit
targets as part of the MTP and describe
progress toward achieving those targets
with each update of the plan. In the TIP
and STIP, States and MPOs must
describe how those plans make progress
toward achievement of targets. The
requirements for setting specific,
federally required targets for MPOs and
operators of public transportation are
outside the scope of the final rule.

The FHWA and FTA note that there
other rules specific to transit and
highway performance targets. The
FHWA and FTA plan to issue guidance
on the performance-based planning
reporting requirements for updates to
the STIPs, TIPs, and the long-range
statewide transportation plan, and the
metropolitan transportation plan after
the issuance of the final rule. With
regards to the comment requesting
clarification as to whether the
documentation for the system
performance plan required in section
450.324(f)(4) for the MTP could be in a
separate document and referenced in
the plan, FHWA and FTA respond that
it should be included as part of the
MTP. Similarly, the documentation for
the requirements of section 450.326(d)
on the anticipated effect of the TIP
toward achieving the performance
targets in the MTP should be included
directly in the TIP.

The FMATS commented that it wants
FHWA and FTA to be flexible in
evaluating MPO system performance
reports because, for NHS projects, there
may be different priorities at the MPO
level than at the State level for the NHS.
In response, FHWA and FTA note that
the final rule requires States and MPOs
to coordinate when setting performance
targets for the metropolitan area,
including those targets that may be
associated with the NHS. When
reviewing the metropolitan
transportation planning process, FHWA
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and FTA will be reviewing the State and
MPO coordination on target setting in
addition to the reporting requirements
for the MTP and TIP. The FHWA and
FTA reiterate that the final rule requires
that the State and MPO performance
targets for the metropolitan area should
be coordinated and consistent to the
maximum extent practicable (sections
450.206 and 450.306).

The ARC commented that it is
unlikely that the 4-year TIP will result
in meeting targets. In response, FHWA
and FTA note that, as described in
section 450.326(c), the TIP shall be
designed by the MPO such that once
implemented, it makes progress toward
achieving the performance targets in the
MTP. The FHWA and FTA further note
that as an MPO sets targets under
section 450.306(d)(2), it should select
targets that are realistic given available
funding.

The MN DOT commented that the
rules should explicitly identify who has
ultimate authority for establishing the
targets in case of conflict. The MT DOT
commented that States must retain
authority in target setting. In response to
these comments, FHWA and FTA note
that States are responsible and have
authority for establishing State targets as
described in section 450.206. The MPOs
are responsible for setting MPO targets
in metropolitan areas as described in
section 450.306. Operators of public
transportation are responsible for setting
transit targets in metropolitan areas as
described in section 450.306. The
FHWA and FTA reiterate that, as
described in sections 450.206 and
450.306, States and MPOs are required
to coordinate when establishing targets
to ensure consistency of their targets to
the maximum extent practicable. The
MPOs and operators of public
transportation are to coordinate to the
maximum extent practicable when
setting targets for a metropolitan area.
No one agency has ultimate authority
for establishing targets. No changes are
made to the final rule as a result of this
comment.

The SCVTA commented that both the
final rule and the preamble should be
clear that operators of public
transportation should cooperate with
States and MPOs to assist them in their
target setting, but States and MPOs have
no required role in target setting being
done by operators of public
transportation. The commenter further
noted that proposed sections 450.206
and 450.306 of the NPRM appear to
reflect this concept. However, the
preamble to the NPRM could cause
some to interpret these sections
differently.

In response to these comments,
FHWA and FTA reiterate that the NPRM
and the final rule require States and
MPOs to coordinate to ensure
consistency to the maximum extent
practicable when setting targets for the
performance areas described in 23
U.S.C. 150(c) and the measures
established under 23 CFR part 490
(sections 450.206(c)(2) and
450.306(d)(2)(ii)). The final rule requires
MPOs to coordinate to the maximum
extent practicable with operators of
public transportation when selecting
performance targets that address
performance measures described in 49
U.S.C. 5326(c) and 49 U.S.C. 5329(d)
(section 450.306(d)(2)(iii)). The final
rule also requires that States coordinate
to the maximum extent practicable with
operators of public transportation in
areas not represented by an MPO, when
selecting targets for public
transportation performance measures, to
ensure consistency with the
performance targets that operators of
public transportation establish under 49
U.S.C. 5326(c) and 49 U.S.C. 5329(d)
(section 450.206(c)(3)).

The FL DOT commented that
performance measures should not be
used for apportioning funds among
States. Similarly, the NYMTA
commented that there should not be a
link between targets and funding. The
FHWA and FTA respond that this
comment is outside the scope of the
final rule. There are other FHWA and
FTA rules on the specific performance
measures, target setting for those
measures, and any consequences for not
achieving targets. The FL DOT
commented that the requirement for
performance reporting of the federally
required performance measures as part
of the long-range statewide
transportation plan and STIP does not
extend to other locally determined
performance measures outside of the
federally required measures. The FHWA
and FTA agree with this comment. No
changes are made to the final rule as a
result of these comments.

The DRCOG and RTD commented that
the final rule does not identify the
consequences for not making significant
progress on meeting performance
targets. The FHWA and FTA response to
this comment is that it is outside the
scope of this final rule. However, FHWA
and FTA note that such consequences
would be identified in the
corresponding MAP-21 rulemakings
related to performance management,
which will include opportunities for
comment.

The ARC commented that they do not
want the imposition of overly rigid
targets. The FHWA and FTA response to

this comment is that under section
450.306(d)(2) of the final rule, each
MPO sets its own targets in coordination
with the State and operators of public
transportation. Other FHWA and FTA
performance rules may have more
criteria for setting performance targets.
However, that is outside the scope of the
final rule.

The MARC commented that FHWA
and FTA should support target setting
through technical assistance. In
response to this comment, FHWA and
FTA note that this is outside the scope
of the final rule and is more appropriate
for the other FHWA and FTA
performance measures rules that
establish the specific performance
measures.

The FMATS expressed concern about
the timing for target setting, particularly
a 1-year target period, and would like
targets set based on the MTP schedule
and the long-range statewide plan
schedule. In response to this comment,
FHWA and FTA note that the target
update process is in the other
performance measures rules and is
outside the scope of the final rule. The
final rule requires States to initially set
targets for the measures identified in 23
U.S.C. 150(c) within 1 year of the
effective date for the other DOT final
rules on performance measures (section
450.206(c)(2)) (23 U.S.C. 135(d)(2)(B)) in
accordance with the appropriate target
setting framework established at 23 CFR
part 490. The final rule requires MPOs
to set targets that address performance
measures described in 23 U.S.C. 150(c)
and 49 U.S.C. 5326(c)—(d) within 180
days after the completion of same by the
State or operator of public
transportation (section 450.306(d)(3) (23
U.S.C. 134(h)(2)(C)). The FHWA and
FTA believe such a deadline reflects
congressional intent in the MAP-21.

The ARTBA commented that it
wanted to be clear that the focus of
NHPP funds is highway and bridge
projects. The ARTBA also commented
that, in light of section 1503(c) of the
MAP-21 (project approval and
oversight), the more information the
public has, the more transparent and
accountable the process will be. Section
1503(c) of the MAP-21 requires that
DOT annually compile and submit a
report containing a summary of annual
expenditure data for funds made
available under title 23 U.S.C. and
chapter 53 of title 49 U.S.C. to Congress,
and make the report publicly available
on the DOT’s public Web site. The
FHWA and FTA response to these
comments is that they are outside the
scope of the final rule.
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Integration of Other State Performance-
Based Plans and Programs Into the
Planning Process

Section 450.208 describes
coordination of planning process
activities. Section 450.206 describes the
scope of the statewide and
nonmetropolitan transportation
planning process. In the NPRM at
section 450.208(g), FHWA and FTA
included language on the integration of
elements of other State performance-
based plans and processes into the
statewide transportation planning
process and listed examples of these
other plans and processes.

Concerning section 450.208(g),
AASHTO, CT DOT, NJ DOT, and NC
DOT requested that FHWA and FTA
eliminate redundant references to the
integration of goals and objectives into
the statewide planning process, as
proposed in the NPRM. The
commenters stated that this provision in
section 450.208(g) is unnecessary
because it is duplicative of the
requirement in section 450.206(c)(4).

After reviewing the comments, FHWA
and FTA agree that section 450.208(g)
has the same meaning, essentially
repeats section 450.206(c)(4), and is
therefore unnecessary. The FHWA and
FTA have removed section 450.208(g)
from the final rule while retaining
section 450.206(c)(4).

The ID DOT, MT DOT, ND DOT, SD
DOT, and WY DOT also commented on
section 450.308(g). They suggested that
FHWA and FTA should remove the list
of examples of State performance-based
plans and processes listed in this
section because it should be left up to
the State to decide which plans and
processes to integrate into the planning
process. The IA DOT expressed concern
with section 450.208(g) integrating a
large number of plans into its planning
process.

In response to these comments, as
noted above, FHWA and FTA have
eliminated section 450.208(g) because it
repeats the requirements of section
450.206(c)(4). Section 450.206(c)(4)
retains the requirement to integrate
elements from other federally required
performance-based plans and processes
into the statewide transportation
planning process. Section 450.306(d)(4)
maintains similar requirements for
metropolitan areas. The FHWA and FTA
believe that in 23 U.S.C. 134(h)(2)(D)
and 135(d)(2)(C), Congress intended for
elements of other performance-based
plans and processes to be integrated into
the statewide and metropolitan
transportation planning processes. The
FHWA and FTA believe that such intent
is reflected in the final rule (sections

450.206(c)(4) and 450.306(d)(4)). The
FHWA and FTA also provided specific
examples of federally required
performance-based plans and processes
to provide more clarity in these sections
of the rule and reflect Congress’s intent.
Therefore, no changes are made to the
final rule as a result of this comment.

Differences Between State and MPO
Requirements in the Final Rule

Concerning section 450.216
(development and content of the long-
range statewide transportation plan),
FMATS, NARC, NRDC, San Luis Obispo
COG, and Transportation for America
commented that differences between the
State and metropolitan planning
sections of the final rule should be
reconsidered. Namely that for the
regulations governing the long-range
statewide transportation plan, the word
“should” is sometimes used, whereas
for the MTP in section 450.324, the
word “‘shall” is sometimes used (e.g.,
with fiscal constraint and the
accompanying financial plan). The
commenters made a similar comment
regarding the inclusion of performance
targets in the long-range statewide
transportation plans, that States are held
to a lower standard (“should”) in the
long-range statewide transportation
plan, than the MPOs (‘“shall”’) in the
MTPs.

On section 450.218 (development and
content of the STIP), the NRDC
commented that they disapprove of the
differences between the sections of the
final rule covering STIPs and the
sections covering TIPs, particularly the
use of the words “may” and “shall,”
and that the provisions in the
regulations for the State STIP should
mirror those for the MPO TIP. For
example, in paragraph (1), the STIP may
include a financial plan, whereas in
section 450.324(f)(11), the TIP shall
include a financial plan. The FHWA
and FTA acknowledge that the
statewide long-range transportation plan
and MTP provisions and the STIP and
TIP provisions do not mirror each other
with regard to the use of the words
“may,” “should,” and “‘shall.”

The FHWA and FTA disagree that the
differences between the statewide and
metropolitan sections should be
reconciled in regards to the usage of
those words. The FHWA and FTA note
that Congress specifically draws this
distinction between the statewide and
the MTPs in the statute and the final
rule reflects that requirement. The final
rule is also historically consistent with
how the statute has distinguished
between States and MPOs. The FHWA
and FTA note that the use of the words
“should” and ““shall” in the final rule is

consistent with statutory language. The
FHWA and FTA note that, in one
instance, the FAST Act amended 23
U.S.C. 135(f)(7) and changed the State
requirement from “should” to “‘shall,”
specifically, when requiring a State to
include a description of the
performance measures and targets and a
systems performance report in the long-
range statewide transportation plan.
This change is made in the final rule in
sections 450.216(f)(1) and (2). No other
changes are made to the final rule based
on these comments.

Integration of Health Into the
Transportation Planning Process

The Partnership for Active
Transportation and the Sierra Club
commented on sections 450.206 and
450.306. They commented that health
should be integrated into the planning
process and that FHWA and FTA also
include performance measures relating
to how transportation infrastructure
promotes healthy living. The
commenters further stated that the final
rule does not address safety issues of
active transportation users. However,
they appreciate that the final rule does
contain explicit language on non-
motorized transportation facilities,
including pedestrian walkways and
bicycle facilities. The Sierra Club
further commented that the performance
metrics that identify the impacts of
investments on individual and
community health should be more
reliably identified on a disaggregated
basis in travel modeling.

The FHWA and FTA response to
these comments is that FHWA and FTA
are actively working with transportation
planning stakeholders and undertaking
research to identify ways that health can
be integrated into the transportation
planning process. This research is
focused on better consideration of
health outcomes in transportation by
promoting safety; improving air quality;
protecting the natural environment;
improving social equity by improving
access to jobs, healthcare, and
community services; and on
opportunities for the positive effects of
walking, biking, public transportation,
and ride sharing. The results of this
research are available online at: http://
www.fhwa.dot.gov/planning/health_in
transportation/. The FHWA and FTA
continue to update this Web site with
new material.

The FHWA and FTA do not feel that
it is appropriate at this time to include
public health within the scope of the
final rule, and that it is left up to the
States and MPOs to decide whether or
not they want to include health
considerations in their transportation
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planning processes. The FHWA and
FTA provide research and examples of
best practices to the States and MPOs on
this topic area, which can be used in
their planning processes and integrated
to the degree they feel is appropriate.
The discussion of specific performance
measures, including measures for health
considerations in transportation, is
outside the scope of the final rule
because this rule does not establish
specific performance measures. Based
on this comment, the FHWA and FTA
made no changes to the final rule.

Integration of Climate Change Into the
Transportation Planning Process and
Reducing Carbon Dioxide Emissions

The VT DOT recommended
incorporating climate resilience as one
of the components of the statewide
transportation planning process. The
FHWA and FTA believe that including
climate resilience as a component of the
statewide and the metropolitan
transportation planning process is a
good practice, and have developed
resource materials in the form of peer
exchanges, workshops, guidebooks, and
other references for States, MPOs, and
operators of public transportation on
this topic that are available on FHWA'’s
climate change Web site at: http://
www.fhwa.dot.gov/environment/
climate_change/. The FHWA and FTA
will continue to update this Web site
with new material.

It is clear that reducing CO, emissions
is critical and timely. On-road sources
account for over 80 percent of U.S.
transportation sector greenhouse gasses
(GHG). In an historic accord in Paris, the
U.S. and over 190 other countries agreed
to reduce GHG emissions, with the goal
of limiting global temperature rise to
less than 2° C above pre-industrial
levels by 2050.

According to the Intergovernmental
Panel on Climate Change (IPCC), human
activity is changing the earth’s climate
by causing the buildup of heat-trapping
GHG emissions through the burning of
fossil fuels and other human
processes.14 Transportation sources
globally have been a rapidly increasing
source of GHGs. Since 1970, GHGs
produced by the transportation sector
have more than doubled, increasing at a
faster rate than any other end-use sector.
The GHGs from total global on-road
sources have more than tripled,
accounting for more than 80 percent of
the increase in total global

14 The IPCC Document: IPCC, 2014: Summary for
Policymakers. In: Climate Change 2014: Mitigation
of Climate Change. Contribution of Working Group
1II to the Fifth Assessment Report of the
Intergovernmental Panel on Climate Change.

transportation GHG emissions.? In the
U.S., GHG emissions from on-road
sources represent approximately 23
percent of economy-wide GHGs, but
have accounted for more than two-
thirds of the net increase in total U.S.
GHGs since 1990,6 during which time
vehicle miles traveled (VMT) also
increased by more than 30 percent.1”

A well-established scientific record
has linked increasing GHG
concentrations with a range of climatic
effects, including increased global
temperatures that have the potential to
result in dangerous and potentially
irreversible changes in climate and
weather. In December 2015, the
Conference of Parties nations recognized
the need for deep reductions in global
emissions to hold the increase in global
average temperature to well below 2 °C
above pre-industrial levels, and are
pursuing efforts to limit temperature
increases to 1.5 °C. To that end, the
accord calls on developed countries to
take a leadership role in identifying
economy-wide absolute emissions
reduction targets and implementing
mitigation programs. Also, as part of a
2014 bilateral agreement with China, the
U.S. pledged to reduce GHG emissions
to 26—28 percent below 2005 levels by
2025, with this emissions reduction
pathway intended to support economy-
wide reductions of 80 percent or more
by 2050.

The FHWA recognizes that achieving
U.S. climate goals will likely require
significant GHG reductions from on-
road transportation sources. To support
the consideration of GHG emissions in
transportation planning and
decisionmaking, FHWA has developed a
variety of resources to quantify on-road
GHG emissions, evaluate GHG reduction
strategies, and integrate climate analysis
into the transportation planning
process. The FHWA already encourages
transportation agencies to consider GHG
emissions as part of their performance-
based decisionmaking, and has
developed a handbook to assist State
DOTs and MPOs interested in
addressing GHG emissions through
performance-based planning and

15 Sims, et al. 2014: Transport: In Climate Change
2014, Mitigation of Climate Change. Contribution of
Working Group III to the Fifth Assessment Report
of the Intergovernmental Panel on Climate Change.
p. 605.

16 This is the first year of official U.S. data.

17U.S. Environmental Protection Agency, 2015.
Inventory of U.S. Greenhouse Gas Emissions and
Sinks, 1990-2015. Washington, DC. Tables 2—1 and
2-13. Federal Highway Administration, 2013 Status
of the Nation’s Highways, Bridges, and Transit:
Conditions & Performance. Washington, DC. Exhibit
1-3.

programming.1® The FHWA has
developed tools to help State and local
transportation agencies address GHG
emissions associated with their systems.
These include the Energy and Emissions
Reduction Policy Analysis Tool
(EERPAT),19 a model that evaluates the
impacts of CO, reduction policies for
surface transportation, and the
Infrastructure Carbon Estimator (ICE),20
a tool that specifically evaluates CO»
associated with the construction and
maintenance of transportation
infrastructure. The FHWA is also
currently conducting a number of pilots
to analyze the potential GHG emission
reductions associated with various
transportation-related mitigation
strategies.2® Even with these efforts,
FHWA recognizes that more will be
needed to meet the U.S. climate goals.

The FHWA is considering how GHG
emissions could be estimated and used
to inform planning and programming
decisions to reduce long term emissions.
As part of the rulemaking process for
the National Performance Measures for
Assessing System Performance, CMAQ
Congestion, CMAQ On-Road Mobile
Source Emissions, and Freight
Movement, FHWA is seeking comment
on the potential establishment and
effectiveness of a measure as a planning,
programming, and reporting tool.

The FHWA and FTA note that, in
response to amendments to 23 U.S.C.
134 and 135 resulting from the FAST
Act, this final rule includes a new
planning factor that States and MPOs
should consider and implement on
improving resiliency and reliability of
the transportation system and reduce or
mitigate stormwater impacts of surface
transportation as part of the statewide
and metropolitan planning process
(sections 450.206(a)(9) and (10) and
sections 450.306(b)(9) and (10)). This
final rule in section 450.316(b) adds a
new requirement for MPOs to
coordinate with officials responsible for
natural disaster risk reduction when
developing a MTP and TIP. In sections
450.200 and 450.300(a), States and

18 A Performance-Based Approach to Addressing
Greenhouse Gas Emissions through Transportation
Planning, available at http://www.fhwa.dot.gov/
environment/climate_change/mitigation/
publications_and_tools/ghg planning/ghg
planning.pdf.

19 The Energy and Emissions Reduction Policy
Analysis Tool (EERPAT), available at https://
www.planning.dot.gov/FHWA _tool/.

20 The Infrastructure Carbon Estimator (ICE),
available at http://www.fhwa.dot.gov/environment/
climate_change/mitigation/publications_and_tools/
carbon_estimator/.

21FHWA'’s Greenhouse Gas/Energy Analysis
Demonstration projects are described at http://
www.fhwa.dot.gov/environment/climate_change/
mitigation/ongoing_and_current_research/
summary/index.cfm.
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MPOs are required to take into
consideration resiliency needs as part of
the metropolitan transportation
planning process. Section 450.324(f)(7)
adds a requirement to reduce the
vulnerability of the existing
transportation infrastructure to natural
disasters to the assessment of capital
investment and other strategies to
preserve the existing and projected
future metropolitan transportation
infrastructure in the metropolitan
transportation plan.

The FHWA and FTA will continue to
develop and share best practices,
research, workshops, and peer
exchanges on this topic for use by States
and MPOs to aid with the
implementation of their planning
processes.

Other Topics

The North Central Pennsylvania
Regional Planning and Development
Commission (RPDC) requested that
there be a review of NHS and principle
arterials and functional classification
systems. The FHWA and FTA response
to this comment is that it is outside the
scope of the final rule. The North
Central Pennsylvania RPDC commented
that regional Unified Planning Work
Programs (UPWP) are an eligible means
to structure planning activities.

The FHWA and FTA response to this
comment is that section 450.308
describes the requirements for an MPO
UPWP. The UPWP documents
metropolitan transportation planning
activities performed with funds
provided under 23 U.S.C. and 49 U.S.C.
chapter 53, in accordance with this
section and 23 CFR part 420, and
contains a discussion of the planning
priorities for the MPA.

The DRCOG and RTD commented that
they wanted the final rule to be clearer
on how funding will be made available
and how funding will be distributed
among entities. The FHWA and FTA
respond that this comment is outside
the scope of the final rule.

The Partnership for Active
Transportation stated that planners
should be required to collect and
aggregate data relating to active
transportation infrastructure and its use.
The FHWA and FTA response to this
comment is that section 450.216(a)
requires the State to develop a long-
range statewide transportation plan that
provides for the development and
implementation of a multimodal
transportation system for the State,
including non-motorized modes. In
meeting this requirement, the long-range
statewide transportation plan may be a
policy plan, so it is up to the individual
States to determine the degree to which

they collect and aggregate data relating
to active transportation infrastructure
and use.

In section 450.324(b), MPOs are
required to include strategies and
actions in their MTPs that provide for
the development of an integrated
multimodal transportation system,
including accessible pedestrian
walkways and bicycle transportation
facilities. Section 450.324(f)(2) requires
that MPOs include existing and planned
facilities in the MTP, including
nonmotorized transportation facilities.
Section 450.324(f)(1) requires that the
MTP include the current and projected
demand of persons and goods in the
MPA over the period of the MTP.

With regards to collecting data on the
usage of active transportation, it is up to
the individual MPOs to decide what and
how much data they need to collect on
active transportation usage to meet the
MTP requirements in sections
450.324(b), (f)(1), and (f)(2).

The County of Maui, HI commented
that it is concerned about a one-size-fits-
all final rule, particularly in relation to
the smaller MPOs, and that it wants
significant reductions to the final rule
for small communities that have
recently emerged from a rural status. In
response to this comment, FHWA and
FTA note that section 450.308(d) of the
rule provides that an MPO in an
urbanized area not designated as a TMA
may prepare a simplified statement of
work, in cooperation with the State and
the operators of public transportation, in
lieu of a UPWP.

The FHWA and FTA also note that
under section 450.306(i), an MPO in an
urbanized area not designated as a TMA
but in an air quality attainment area
may, taking into account the complexity
of the transportation problems in the
area, propose and submit for approval to
FHWA and FTA a procedure for
developing an abbreviated MTP and
TIP. The MPO shall develop the
simplified procedures in cooperation
with the State and the operators of
public transportation. The FHWA and
FTA believe these provisions provide
significant flexibility for MPOs serving
non-TMA urbanized areas that are in air
quality attainment areas. No changes are
made to the final rule based on this
comment.

V. Section-by-Section Discussion

The section-by-section discussion of
statewide and nonmetropolitan
planning and metropolitan planning
summarizes the public comments
received and the FHWA and FTA
responses. It also serves as a summary
of any changes to the regulatory text in
the NPRMs that are made in the final

rule as a result of the comments. For
topics on which there are recurring
comments in multiple sections, FHWA
and FTA have consolidated the
comments and responses in section
IV(B), leaving references to the comment
in this section so the reader can return
to review them.

The FHWA and FTA have changed
the term ““decisionmaking” to read
“decision-making” in the final rule.

In response to a comment from the WI
DOT, FHWA and FTA also changed the
final rule to refer to the “long-range
statewide transportation plan”
consistently throughout.

The Memphis Urban Area MPO
submitted several comments on the
NEPA process. The FHWA and FTA
note that the NEPA process is outside
the scope of the final rule.

The MD DOT made a general
comment that FHWA and FTA should
limit the rulemaking to what is required
by statute. The FHWA and FTA
response to this comment is that, when
drafting the final rule, FHWA and FTA
had an overarching goal of staying as
close to the statutory requirements as
possible.

The AASHTO commented that it
wanted consistent usage, or definitional
distinctions, of similar terms such as
“transit operator’” and ‘‘transit
provider” in the final rule. The FHWA
and FTA response to this comment is
that those terms are meant to mean the
same thing. In order to be consistent,
FHWA and FTA used the term
“operator of public transportation”
throughout the document.

The AASHTO and the WA State DOT
commented that they wanted consistent
use of terms for the asset management
plan for the NHS. The FHWA and FTA
response to this comment is that FHWA
and FTA have tried to use the term State
asset management plan for the NHS
consistently throughout this document.

Subpart A—Transportation Planning
and Programming Definitions

Section 450.100 Purpose

No comments were received on this
section. The FHWA and FTA did not
make any changes in the final rule to the
language proposed in the NPRM for this
section.

Section 450.102 Applicability

No comments were received on this
section. The FHWA and FTA did not
make any changes in the final rule to the
language proposed in the NPRM for this
section.

Section 450.104 Definitions

The FHWA and FTA received 33
comments on proposed changes to terms
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and definitions in section 450.104.
Commenters included Albany MPO,
AASHTO, AMPO, Capital Area MPO,
CT DOT, ID DOT, MT DOT, ND DOT,
SD DOT, WY DOT, Florida MPO
Advisory Council, Houston MPO, IA
DOT, ME DOT, MN DOT, MT DOT,
NARGC, the National Housing
Conference, the National Trust for
Historic Preservation, NCTCOG/RTC,
ND DOT, NRDC, NJ DOT, NYMTA, OK
DOT, Portland Metro (a transit
operator), Richmond MPO, SCCRTC, TN
DOT, TX DOT, WFRC, WA State DOT,
Westchester County Department of
Public Works and Transportation, and
WY DOT. Fifteen of the comments were
from States, eight were from MPOs, five
were from associations representing
public transportation agencies, three
were from advocacy groups, one was
from a regional planning agency, and
one was from a local government. The
OK DOT requested that FHWA and FTA
ensure that the proposed definitions
retain the verbiage in 23 U.S.C. 134 and
23 U.S.C. 135 and that they are clear
and serve the intent of the law. The
FHWA and FTA concur with this
comment and strive to ensure that all
definitions proposed are clear and
consistent with 23 U.S.C.134 and 135
and 49 U.S.C. 5303 and 5304.

Amendment—Five comments (NARC,
NYMTA, SCCRTC, TN DOT, and WFRC)
sought clarity with respect to the
proposed changes to the definition of
the term “amendment.” In the NPRM,
FHWA and FTA proposed to change the
definition of amendment to clarify that
a conformity determination is not a
criterion for determining the need for an
amendment in nonattainment and
maintenance areas, and also proposed to
add a transit example of a change in
design concept or scope to the
definition of amendment. The TN DOT
stated that the proposed revision to
more accurately reflect the relationship
of the Clean Air Act’s transportation
conformity requirements to the planning
process was confusing, noting that TIP
amendments usually trigger a
conformity determination not vice
versa.

The FHWA and FTA response to this
comment is that, as described in the
NPRM’s section-by-section analysis, the
proposed definition clarifies that a
conformity determination is not a
criterion for determining the need for an
amendment in nonattainment and
maintenance areas.

Three commenters (NARC, SCCRTC,
and WFRC) requested that FHWA and
FTA not include the proposed phrase
“changing the number of stations in the
case of fixed guideway transit projects”
to the list of examples of major changes

in design concept or design scope as
they feel requiring amendments for
every time the number of stations
changes is too burdensome.

In response to this comment, FHWA
and FTA included the phrase “changing
the number of stations in the case of
fixed guideway transit projects” in the
final rule, as proposed in the NPRM in
order to add a transit example of a
change in design concept or design
scope to the definition.

The NYMTA commented that the
definition of amendment should be
revised to note that an amendment to a
TIP does not trigger a reassessment of
the TIP’s impact on achieving
performance targets. The FHWA and
FTA respond that the commenter is
correct, amendments to a TIP do not
trigger the requirement in section
450.326(d) to include a description of
the anticipated effect of the TIP toward
achieving the performance targets. Only
an update to the TIP triggers the
requirements in section 450.326(d). The
FHWA and FTA do not believe it is
necessary or desirable to include this as
part of the definition of amendment in
section 450.104 as it would make the
definition lengthy and overly
complicated. In response to these
comments, FHWA and FTA did not
change the definition of amendment in
the final rule.

Asset Management—The TX DOT
requested that the new definition of the
term ‘“‘asset management” references the
NHS since 23 U.S.C. 119(e) specifies a
risk-based asset management plan for
the NHS only. The FHWA and FTA
retained the definition as proposed
because it is identical to the definition
in section 1103 of the MAP-21 (23
U.S.C. 101(a)(2)) and refers to the asset
management plan requirements for both
the NHS and public transportation
agencies. The FHWA and FTA also note
that the asset management plan for the
NHS may also include non-NHS assets.
The IA DOT noted that the lack of
definitions for performance measures,
performances targets, transit asset
management plan, and transit asset
management system makes it difficult to
interpret the regulations related to these
items. In response, FHWA and FTA note
that the definitions for performance
measures, performance targets, transit
asset management plan, and transit asset
management system will be provided in
the rulemakings on those topics.

Attainment Area—The FHWA and
FTA did not propose changing the
definition of attainment area in the
NPRM or in the final rule. However,
FHWA and FTA clarify that a
maintenance area that has satisfied the
maintenance planning period

requirements as stated in section 175A
of the Clean Air Act is considered an
attainment area for transportation
planning purposes. In general, the
maintenance planning period extends
20 years from the effective date of the
Environmental Protection Agency’s
(EPA) approval of the 10-year
maintenance plan and redesignation of
the area to attainment for the NAAQS.
For example, a carbon monoxide (CO)
area was redesignated as an attainment
area and the EPA approved its first 10-
year maintenance plan for CO effective
April 30, 1993; and the area has a
second maintenance plan, effective
April 30, 2003. In this example, the CO
area would be considered an attainment
area for transportation planning
purposes after April 30, 2013, if the area
is attainment for all other transportation
related pollutants.

Conformity—The AASHTO requested
that FHWA and FTA edit the proposed
definition of conformity by replacing
the phrase “in any area” with “in a
nonattainment or maintenance area,” as
SIPs also apply to attainment areas,
whereas conformity does not. The
AMPO commented that it wanted to
change “in any area” to “in an adequate
or approved SIP in a nonattainment or
maintenance area.”

In response to these comments, the
definition has been changed to replace
“in any area” with “in a nonattainment
or maintenance area,”” as suggested by
AASHTO and AMPO. The FHWA and
FTA do not believe that the additional
text suggested by AMPO ““in an
adequate or approved SIP” provides
additional clarity. The FHWA and FTA
made no changes based on this
additional comment. In the final rule,
the term conformity means a Clean Air
Act (42 U.S.C. 7506(c)) requirement that
ensures that Federal funding and
approval are given to transportation
plans, programs, and projects that are
consistent with the air quality goals
established by a SSIP. Conformity, to
the purpose of the SIP, means that
transportation activities will not cause
new air quality violations, worsen
existing violations, or delay timely
attainment of the NAAQS, any required
interim emission reductions, or other
milestones in a non-attainment or
maintenance area. The transportation
conformity regulations (40 CFR part 93,
subpart A) sets forth policy, criteria, and
procedures for demonstrating and
assuring conformity of transportation
activities.

Consideration—The AASHTO, six
States (ID DOT, MT DOT, ND DOT, SD
DOT, TX DOT, and WY DOT) and one
MPO (H-GAC) requested that FHWA
and FTA not include the word
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“consequences” in the proposed
definition of “consideration” as an item
to take into account in the consideration
process. They expressed concern that
including consequences would
complicate the planning process,
especially given the considerable
workload needed to be done by States
and MPOs as they move toward a
performance-based planning and
programming process. They note that
the current definition has been in place
for an extended period and that it is fair
to believe that the Congress did not
contemplate that DOT would be
revisiting it at the same time that it
works to implement the new provisions
in the MAP-21.

The FHWA and FTA agree that to take
into account the consequences of a
course of action is a vague expectation
that could be difficult to define.
Consequently, the final rule does not
include the term “consequences” in the
definition of “consideration.” In the
final rule, consideration means that one
or more parties take into account the
opinions, action, and relevant
information from other parties in
making a decision or determining a
course of action.

Local Official—Three commenters
(Florida MPO Advisory Council, RTC/
NCTCOG, and NYMTA) sought
additional clarity with respect to the
proposed definition of “local official.”
The FHWA and FTA proposed to add a
definition because of the new emphasis
under the MAP-21 on nonmetropolitan
transportation planning. The FHWA and
FTA proposed that “local official”
would be defined as an elected or
appointed official of general purpose
local government with responsibility for
transportation. In general, the
commenters sought clarity on how the
definition of local official related to the
term “local elected official” used in
section 450.310(d)(i) as one of the
categories of individuals who may serve
on an MPO in a designated TMA. As the
rule already includes a definition of
“nonmetropolitan local official,” FHWA
and FTA deleted the definition of ““local
official.”

Long-range statewide transportation
plan—The AASHTO and NJ DOT
requested that FHWA and FTA use the
term ‘‘long-range statewide
transportation plan” consistently
throughout the rule to ensure
consistency and clarity. They noted that
there are many references in subpart B
(450.206(c)(5) and 450.216(f)) that refer
to the “statewide transportation plan”
where those references are intended to
refer to the “long-range statewide
transportation plan.” The FHWA and
FTA concur with these comments and

will ensure that the term long-range
statewide transportation plan is used
consistently throughout the final rule.

Major Mode of Transportation—The
Albany MPO, AMPO, and NARC
requested that FHWA and FTA delete
the definition of major modes of
transportation because, as proposed, the
definition is overly broad and could be
interpreted to include all forms of
transportation, including non-major
modes. They note that MPOs are in the
best position to define what constitutes
a major mode of transportation in their
respective MPAs. The FHWA and FTA
agree that the major modes could vary
among MPOs and that they are in the
best position to decide which are the
major modes of transportation that
operate in their metropolitan area. The
FHWA and FTA deleted the definition
in the final rule. The FHWA and FTA
will continue to work with each MPO to
determine what major modes exist in
their region.

Metropolitan Planning Agreement—
The MN DOT noted that FHWA and
FTA should not use the acronym
“MPA” when referencing the
metropolitan planning agreement as it
could also stand for “metropolitan
planning area.” As these are distinctly
different, FHWA and FTA will apply
the acronym “MPA” to only reference
“metropolitan planning area”
throughout this rule to avoid confusion.
Two advocacy organizations (National
Trust for Historic Preservation and
NRDC) expressed support for the
definition since it explicitly requires
more structured coordination between
public transportation agencies and
MPOs.

Scenario planning—Three States (CT
DOT, ME DOT, and WA State DOT) and
one MPO (Capital Area MPO) submitted
comments on the definition of “scenario
planning.” While two States (ME DOT
and WA State DOT) endorsed the
definition, another (CT DOT) expressed
concern that the proposed definition is
not sufficiently descriptive and would
be subject to a variety of interpretations.
The CT DOT noted that, as written, the
definition provides little guidance for
making the final decision between the
analyzed scenarios, and recommended a
more complete definition by including
language about choosing the most
practical or likely scenario.

In response to this comment, FHWA
and FTA note that the definition is
intended to be broad and that a more
fulsome discussion of ““scenario
planning” is included in section
450.324(i) (Development and content of
the metropolitan transportation plan). In
addition, the Capital Area MPO
requested that the scenario planning

definition be revised to mean: “A
planning process that evaluates the
effects of alternative policies, plans,
and/or programs on the future of a
community or region. This activity can
provide additional information to
decisionmakers as they develop the
transportation plan and other programs
and policies.” The FHWA and FTA
believe the broad definition of scenario
planning, as proposed in the NPRM,
reflects the intent of Congress in 23
U.S.C. 134(i)(4)(A) and will retain the
definition in the final rule.

Visualization Techniques—The
National Trust for Historic Preservation
and NJ DOT noted that the proposed
definition of visualization techniques is
too narrow and requested that the
definition include that visualization
techniques be searchable and
interactive. The FHWA and FTA
appreciate that the technology of
visualization is rapidly progressing but
are sensitive to the fact that not all
MPOs have the technical capacity or
resources to support higher levels of
sophistication. The FHWA and FTA
retained the definition of visualization
techniques as proposed in the NPRM
and will work to increase the technical
capacity of MPOs to develop searchable
and interactive inventories of
transportation facilities and resources.

In addition to comments on the
definitions proposed in section 450.104,
a number of commenters requested
additional definitions. The AASHTO
requested that FHWA and FTA provide
a discussion on the difference between
the definitions of terms such as ““shall”
and “should.” In response, FHWA and
FTA have stated that “shall”” denotes a
requirement whereas ‘“should” is
optional.

Subpart B—Statewide and
Nonmetropolitan Transportation
Planning and Programming

The NPRM proposed a change to the
title of subpart B from “Statewide
Transportation Planning and
Programming” to “Statewide and
Nonmetropolitan Transportation
Planning” to reflect statutory changes.
The addition of ‘“Nonmetropolitan” to
the title epitomized the MAP-21’s new
emphasis on the importance of
nonmetropolitan transportation
planning. No comments were submitted
to the docket on this proposed change.
The final rule retains those changes.

Section 450.200 Purpose

Section 450.200 describes the purpose
of subpart B (statewide and
nonmetropolitan transportation
planning and programming). No
comments were received on this section.
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The FHWA and FTA made no changes
to this section based on comments
received on the NPRM.

Sections 1202 and 1201 of the FAST
Act, codified at 23 U.S.C. 135(a)(2) and
23 U.S.C. 134(a)(1) respectively, added
intermodal facilities that support
intercity transportation, including
intercity bus facilities and commuter
van pool providers to the purpose of the
statewide and metropolitan multimodal
transportation planning processes. The
final rule at sections 450.200 and
450.300 is amended to reflect this
change.

Section 1201 and 1202 of the FAST
Act amends 23 U.S.C. 134(a)(1) and
adds “‘takes into consideration
resiliency needs” to the purpose of the
of the metropolitan transportation
planning process and the statewide and
nonmetropolitan transportation
planning process (23 U.S.C. 135(a)(2)).
The final rule at sections 450.300(a) and
450.200 are amended to add this
change.

Section 450.202 Applicability

Section 450.202 describes the
applicability (to States, MPOs, RTPOs,
and operators of public transportation)
of subpart B on statewide and
nonmetropolitan transportation
planning and programming. No
comments were received on this section.
The FHWA and FTA made no changes
to the final rule.

Section 450.204 Definitions

No comments were received on this
section. The FHWA and FTA made no
changes to the final rule.

Section 450.206 Scope of the
Statewide Transportation and
Nonmetropolitan Planning Process

Section 450.206 describes the scope of
the statewide transportation and
nonmetropolitan planning process.
Fifty-three commenters (AASHTO, AK
DOT, APTA, ARC, ARTBA, California
Association for Coordinated
Transportation, CALTRANS, CO DQOT,
Community Labor United, CT DOT,
Danville MPO, DC DOT, Enterprise
Community Partners, FL. DOT, FMATS,
Front Range Economic Strategy Center,
MARC, MD DOT, ME DOT, MI DOT,
Miami-Dade MPO, MN DOT, MO DOT,
MTC, NARC, National Association of
Social Workers, National Housing
Conference, National Trust for Historic
Preservation, NC DOT, ND DOT, NJ
DOT, North Central Pennsylvania RPDC,
NRDC, NYMTC, NYS DOT, OK DOT,
Orange County Transportation
Authority, PA DOT, Partnership for
Active Transportation, Partnership for
Working Families, Policy Link, Public

Advocates, SACOG, San Luis Obispo
MPO, SANDAG,, Santa Cruz MPO,
SCAG, SCVTA, SEMCOG, SFRTA,
SJCOG, Southeast Alabama RPO, TX
DOT, United Spinal Association, VA
DOT, VT DOT, WA State DOT, West
Piedmont Planning District, WI DO, and
WY DOT) submitted comments to the
docket on this section. Twenty-four
comments were received from State, 12
from advocacy organizations, 10 from
MPOs, 5 from operators of public
transportation, and 2 from regional
planning organizations.

The NYS DOT stated that it is
generally supportive of the
performance-based approach to the
transportation planning process. They
further stated that they also agree and
support the requirement in the final rule
that each State, and the MPOs within
the State, must establish performance
targets in coordination with each other
to ensure consistency to the maximum
extent practicable.

The San Luis Obispo COG expressed
its concern that the NPRM imposes
different requirements on States and
MPOs. Namely, that MPOs are required
to include performance targets and a
system performance report in their
MTP. While States may, but are not
required to, include these same
elements in the long-range statewide
transportation plan. See section IV(B)
(recurring comment themes) for more
discussion on this issue and FHWA and
FTA responses.

The SFRTA suggested that the final
rule should emphasize the development
of standardized environmental
performance measures into the
statewide, metropolitan and
nonmetropolitan transportation
planning processes. See section IV(B)
(recurring comment themes) for more
discussion on this issue and FHWA and
FTA responses.

The APTA commented that FHWA
and FTA should not impose project-by-
project performance measures or require
project-by-project reporting on
performance. See section IV(B)
(recurring comment themes) for more
discussion on this issue and FHWA and
FTA responses.

The NRDC commented on specific
performance measures that FHWA and
FTA should consider. See section IV(B)
(recurring comment themes) for more
discussion on this issue and FHWA and
FTA responses.

Section 450.206(a)

Several advocacy groups (Front Range
Economic Strategy Center, Partnership
for Working Families, PolicyLink,
Public Advocates, and United Spinal
Association) commented that the

planning process, the use of
performance measures, and
prioritization of projects by States and
MPOs should encourage the States and
MPOs to consider expansion of
economic opportunity for low-income
communities and minority communities
through improved transportation. See
section IV(B) (recurring comment
themes) for more discussion on this
issue and FHWA and FTA responses.

Sections 1202 and 1201 of the FAST
Act amended 23 U.S.C. 134(h)(1) and 23
U.S.C. 135(d)(1) respectively to add two
new planning factors to the scope of the
statewide and nonmetropolitan and the
metropolitan transportation planning
processes: improve resiliency and
reliability of the transportation system
and reduce or mitigate stormwater
impacts of surface transportation; and
enhance travel and tourism. The final
rule at sections 450.206(a)(9) and (10)
and 450.306(b)(9) and (10) are amended
to reflect these new planning factors.

Section 450.206(b)

The National Trust for Historic
Preservation commented that section
450.206(b) should also make reference
to historic resources as part of the
planning factors to show that historic
preservation may be related to the
transportation planning process. The
FHWA and FTA received a similar
comment from the National Trust for
Historic Preservation during the
development of the NPRM and added
language under paragraph (b) in this
section that includes section 4(f)
properties as defined in 23 CFR 774.17
as one of several examples to consider
for establishing the degree of
consideration and implementation of
the planning factors. This proposed
change has been retained in the final
rule. Section 450.306(c) retains similar
language. Based on this comment,
FHWA and FTA made no changes to the
final rule.

Section 450.206(c)(2)

The AASHTO, ID DOT, MT DOT, ND
DOT, SD DOT, TX DOT, VT DOT, and
WY DOT commented that section
450.206(c)(2) should not reference the
performance measures and performance
target setting framework that will be
established for the performance
measures identified in 23 U.S.C. 150(c)
at 23 CFR part 490 because it is
confusing. The FHWA and FTA do not
agree with this comment. The FHWA
regulations at 23 CFR part 490 establish
the performance measures and the
performance target setting framework
that the States will need to address
when setting performance targets for
specific performance measures. These
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are the same performance targets
required of the States under the
planning regulations. The targets will
address the specific measures
established under 23 CFR part 490.

The NJ DOT commented on section
450.206(c)(2) that States should set
performance measures, not FHWA and
FTA. The FHWA and FTA response to
this comment is that under 23 U.S.C.
150, FHWA is required to set the
national performance measures
described in 23 U.S.C. 150(c). The
FHWA and FTA further note that under
23 U.S.C. 135(d)(2)(B)(1)(I), States are
required to set performance targets for
those national performance measures.
States may set additional performance
measures outside of those required
under 23 U.S.C. 150(c).

The AASHTO, AR DOT, CO DOT, ID
DOT, MN DOT, MT DOT, ND DOT, NYS
DOT, SD DOT, TX DOT, and WY DOT
commented that there is no specific
requirement in the MAP-21 for States to
coordinate with Federal land
management agencies when setting
performance targets and that this
provision in section 450.206(c)(2)
should be removed from the final rule.
The FHWA and FTA agree with this
comment and removed the provision.

In the final rule, section 450.208(a)(3)
requires that, in carrying out the
statewide transportation planning
process, each State shall consider the
concerns of Federal land management
agencies that have jurisdiction over land
within the boundaries of the State. The
FHWA and FTA believe that, given the
requirements of section 450.208(a)(3),
States should consider the needs of
Federal land management agencies that
have jurisdiction over land within the
boundaries of the State when setting
performance targets. The FHWA and
FTA note that there was an error in the
section-by-section discussion on this
topic in the preamble to the NPRM, as
opposed to the proposed regulatory text
of section 450.206(c)(2) in the NPRM.
The NPRM regulatory text stated that
each State should select and establish
performance targets in coordination
with affected Federal land management
agencies as appropriate. The section-by-
section discussion in the preamble said
States would coordinate the
establishment of performance targets
with affected Federal land management
agencies.

In summary, FHWA and FTA
removed the requirement in section
450.206(c)(2) that States should select
and establish targets in coordination
with Federal land management
agencies. However, FHWA and FTA
note that under section 450.206(c),
target setting is part of the statewide

transportation planning process, and
that under section 450.208(a)(3), States
shall consider the concerns of Federal
land management agencies when
carrying out the statewide
transportation planning process
(including target setting).

The AASHTO and VT DOT stated that
the final rule should avoid changes to
the NPRM that would weaken the States
authority to set performance targets. The
FL DOT and ASHTD stated the final
rule should confirm State discretion in
target setting and reporting. The FHWA
and FTA respond that the final rule
does not weaken the authority of States
(or MPOs or public operators of public
transportation) to set performance
targets. The FHWA and FTA intend to
issue guidance on sections 450.216(f)(2)
and 450.324(f)(4) after this final rule on
State and MPO progress reporting as
part of the long-range statewide
transportation plan and the MTP.

The NC DOT stated that the final rule
should make it clear that the States have
the flexibility to set their own
performance targets and performance
measures. The FHWA and FTA agree
that States have the flexibility to set
their own performance targets. In setting
those targets, they will be required to
use the performance measures set by
FHWA and FTA in the other related
performance management rules or
guidance. No changes were made to this
section based on these comments.

Section 450.206(c)(3)

Section 450.206(c)(3) provides that in
areas not represented by MPOs, States
would be required to coordinate, to the
maximum extent practicable, the
selection of the public transportation
performance targets with operators of
public transportation to ensure
consistency. The AASHTO, CO DOT, ID
DOT, MT DOT, ND DOT, SD DOT, and
WY DOT commented that in section
450.206(c)(3) the word ““areas” should
be replaced with “urbanized areas.” The
NPRM preamble discussion in the
section-by-section analysis for sections
450.206(c)(3) provides an explanation
for FHWA and FTA use of the word
“areas” instead of “‘urbanized areas” in
this section.

In the NPRM, FHWA and FTA noted
that 23 U.S.C. 135(d)(2)(B)(ii) and 49
U.S.C. 5304(d)(2)(B)(ii), which refer to
“providers of public transportation” in
“urbanized areas . . . not represented
by a metropolitan planning
organization,” would not be carried
forward because by statute, all
“urbanized areas” continue to be
represented by an MPO (23 U.S.C.
134(d)(1) and 49 U.S.C. 5303(d)(1)).
Because of this discrepancy, FHWA and

FTA used the term “areas not
represented by a metropolitan planning
organization” instead of ‘“urbanized
areas” because States would need to
coordinate with operators of public
transportation in these areas not
represented by a MPO to select
performance targets with respect to 49
U.S.C. 5326(c) and 49 U.S.C. 5329(d).
Based on this comment, FHWA and
FTA made no changes to the final rule.

The CO DOT commented that,
although it feels the general principles
in section 450.206(c)(3) are sound, the
asset management and safety plans for
transit agencies need fine-tuning; that
one size does not fit all; and that CO
DOT is submitting separate comments
on the parallel FTA transit performance
rulemakings. The FHWA and FTA
response to this comment is that it is
outside the scope of the final rule. No
changes were made to the final rule
based on this comment.

Section 450.206(c)(4)

Section 450.206(c)(4) describes the
integration of elements of other State
performance-based plans into the
statewide planning process. The
AASHTO, CT DOT, NJ DOT, and NC
DOT commented that FHWA and FTA
should eliminate redundant references
to integration of goals and objectives
from other performance-based plans
into the statewide planning process, as
proposed in the NPRM in sections
450.206(c)(4) and 450.208(g), because
both of those sections present similar
information.

The ID DOT, MT DOT, ND DOT, SD
DOT, and WY DOT further commented
that the specific list of examples of
plans and process to be integrated
should be eliminated and that it should
be up to the State to decide which plans
and processes should be integrated into
the statewide transportation planning
process.

In response, FHWA and FTA note that
section 450.206(c)(4) is retained.
However, FHWA and FTA eliminated
section 450.208(g) in the final rule
because it repeats the provisions of
section 450.206(c)(4). See section IV(B)
(recurring comment themes) for more
discussion on this issue and FHWA and
FTA responses.

The alljjove States further commented
that the terms “long-range statewide
transportation plan” and “the
transportation planning process” have
different meanings and should not be
used interchangeably. In response to
this comment, FHWA and FTA do not
believe that the terms have been used
interchangeably in the final rule.

The NRDC noted that it was in favor
of the integration of other plans into the
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transportation planning process as
described in this sections 450.206(c)(4)
and 450.306(d)(4). The commenter
further stated that it would like to
include other plans as well, such as the
Federal Emergency Management Agency
(FEMA) Hazard Management Plans and
existing regional plans. In response to
this comment, FHWA and FTA note that
as part of the statewide and
nonmetropolitan planning and
metropolitan planning processes, States
and MPOs are required to coordinate
their transportation planning activities
or consider other related planning
activities, as described in sections
450.308 and 450.316.

The CO DOT commented that it is
unclear why section 450.206(c)(4) uses
the word ““integrate” while 450.206(c)(5)
uses the word “consider.” In response
to this comment, FHWA and FTA note
that these sections serve different
purposes. Section 450.206(c)(4) requires
that the State integrate into the planning
process elements of other performance-
based plans and processes, while
section 450.206(c)(5) requires the State
to consider the performance measures
and targets when developing specific
planning products (the long-range
statewide transportation plan and the
STIP).

Section 450.206(c)(5)

Section 450.206(c)(5) provides that a
State shall consider the required
performance measures and targets under
this paragraph when developing
policies, programs, and investment
priorities reflected in the long-range
statewide transportation plan and the
STIP. Several commenters (AASHTO, ID
DOT, MT DOT, ND DOT, SD DOT, WY
DOT, and TX DOT) stated that they
would like the phrase “targets
established under this paragraph” to be
replaced with the phrase “the State’s
targets.” In response to this comment,
the FHWA and FTA note that “targets
established under this paragraph” is
intended to refer specifically to the
targets required under section
450.206(c)(2). The FHWA and FTA do
not believe the phrase “the State’s
targets”” would retain the same meaning.
No changes are made to the final rule
based on this comment. If a State
chooses to include more targets than
required under section 450.206(c)(2),
they may do so. However, the final rule
does not require it.

Section 450.206(e) describes the funds
available to a State to accomplish the
activities described in this subpart. The
FMATS commented that it is concerned
that a State may take metropolitan
planning funds and use them for
planning activities outside of MPAs.

The FMATS further commented that
this section should be revised to make
it clear that if the States use funds in
this manner, they need to first consult
with MPOs. In response to this
comment, FHWA and FTA note that 23
U.S.C. 104(d) describes conditions
under which a State may transfer
metropolitan planning funds for use
outside of a MPA. The FHWA and FTA
believe that these comments are outside
the scope of the final rule as it does not
address the administration of planning
funds. No changes were made to the
final rule as a result of this comment.

Other Comments on Section 450.206

The Partnership for Active
Transportation commented on this
section that health should also be
integrated into the planning process.
See section IV(B) (recurring comment
themes and other changes proposed by
commenters) for more discussion on
this issue and FHWA and FTA
responses.

The North Central Pennsylvania
RPDC commented that States should
also coordinate targets with RTPOs
(similar to MPOs) when setting targets.
The FHWA and FTA agree that this
would be a good practice and section
450.210(d) provides that a Governor
may establish and designate RTPOs to
enhance the planning, coordination, and
implementation of the long-range
statewide transportation plan and STIP.
Sections 450.216(h) and 450.218(c)
require that States develop the long-
range statewide transportation plan and
the STIP in cooperation with affected
nonmetropolitan local officials or, if
applicable, through RTPOs. The FHWA
and FTA believe that, as a best practice,
this cooperation should include
discussion on performance targets. The
FHWA and FTA note that unlike with
MPOs, the statute does not require
RTPOs to establish targets for the
performance measures. Consequently,
FHWA and FTA have not made this a
requirement in the final rule.

The National Housing Conference
requested that housing and community
development representatives be
included throughout the planning
process and that the final rule should
require it. The FHWA and FTA note that
sections 450.210(a)(1) and 450.316(a)
require that the State and MPO must
establish early and continuous public
involvement opportunities that provide
timely information about transportation
issues and decisionmaking processes to
affected public agencies. Further,
sections 450.216(1)(2) and 450.314(j)
require States and MPOs to give affected
public agencies a reasonable
opportunity to comment on the

proposed long-range statewide
transportation plan and MTP. The
FHWA and FTA believe that the final
rule provides for the inclusion of public
agencies, such as housing and
community development
representatives, throughout the
planning process and have not made
any changes based on this comment.

Section 450.208 Coordination of
Planning Process Activities

Section 450.208 describes the
coordination of planning process
activities. Forty-two commenters
(AASHTO, Addison County Regional
Planning Commission (RPC), AMPO,
ARC, Boone Count Resource
Management, Braxo Valley COG,
Buckeye Hills-Hocking Valley Regional
Development District (RDD), Capital
Area MPO, CO DOT, CT DOT, East
Texas Officials RPO, Enterprise
Community Partners, FMATS, IA DOT,
ID DOT, Meramec RPC, MI DOT, Mid-
Region TPO and New Mexico RTPOs,
MT DOT, NADO, National Housing
Conference, NC Association of RPOs,
NC DOT, ND DOT, NJ DOT, North
Central Pennsylvania RPDC, Northern
Maine Development Commission,
Northern Shenandoah Valley Regional
Commission, NYS DOT, OR DOT,
Pioneer Trails RPC, Region Five
Development Commission, Region Nine
Development Commission, SEMCOG,
SD DOT, South Plains Association of
Governments (AOG), Southern Windsor
County RPC, Two Rivers-Ottauquechee
Regional Commission, TX DOT, Upper
Minnesota Valley Regional
Development Commission (RDC), WA
State DOT, West Central Arkansas
Planning and Development District, WI
DOT, and WY DOT) submitted
comments on this section. Eighteen of
the comment letters were received from
regional planning organizations, 13
were from States, 4 were from MPOs, 4
were from associations, 2 were from
advocacy groups, and 1 was from a local
government.

The SEMCOG commented that section
450.208 should be flexible to allow each
State and its MPOs to develop
procedures that are best for the local
situation with regards to the use and
implementation of the terms
“cooperation’” and ‘“‘coordination” of
planning activities. In response to this
comment, FHWA and FTA believe that
there is considerable flexibility for the
States and MPOs to mutually determine
their cooperative relationships and
coordination of planning activities. The
FHWA and FTA reiterate that the
mutually developed and documented
metropolitan planning agreement
(section 450.314) is an appropriate place
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for the States, MPOs, and operators of
public transportation to cooperatively
determine and document their mutual
roles and responsibilities carry out the
metropolitan transportation planning
process. Section 450.314 identifies the
minimum requirements for what is
required to be included in the
metropolitan planning agreements.

Section 450.208(a)

Addison County RPC, Boone County
Resource Management, Brazo Valley
COG, Buckeye Hills—Hocking Valley
RDD, East Texas Chief Elected Officials
RPO, Meramec RPC, Mid-Regional TPO
and New Mexico RTPOs, NADO, NARC,
North Carolina Association of RPOs,
North Central Pennsylvania RPDC,
Northern Shenandoah Valley Regional
Commission, Pioneer Trails RPC, Region
Five Development Commission, Region
Nine Development Commission, South
Plains AOG, Southern Windsor County
RPC, Two Rivers-Ottauquechee Regional
Commission, Upper Minnesota Valley
RDC, and West Central Indiana
Economic Development District (EDD)
expressed support that the final rule
elevates State involvement with
nonmetropolitan local officials from
“consultation” to “cooperation” in the
long-range statewide planning process
and establishes the option that allows
States to recognize RTPOs and a formal
framework for a nonmetropolitan
transportation planning process.

Section 450.208(a)(4) states that, in
carrying out the statewide
transportation planning process, each
State shall cooperate with affected local
and appointed officials with
responsibilities for transportation or, if
applicable, through RTPOs. The IA DOT
commented that in section
450.208(a)(4), FHWA and FTA should
clarify whether the shift from
consultation to cooperation for
nonmetropolitan transportation
planning has implications at the NEPA
or project development level. The
FHWA and FTA response to this
comment is that the final rule applies
specifically to the transportation
planning process and not to the NEPA
or project development level. In cases
where a State conducts PEL as part of
its planning process, a State may want
to coordinate PEL with nonmetropolitan
local officials.

The CO DOT commented that it is
unclear what the change from
“consider” to ‘“‘cooperate” will mean
and that it may be difficult to mandate
cooperation. The FHWA and FTA
respond that the definitions of the terms
“consider” and ‘““‘cooperate’ are in
section 450.104. Those definitions are
used when transitioning from

“consider” to “‘cooperate” with
nonmetropolitan affected local elected
and appointed officials with
responsibility for transportation or, if
applicable, through RTPOs. The FHWA
and FTA further note that under section
450.210(b), States must have
documented processes for cooperating
with nonmetropolitan local officials
and/or local officials with responsibility
for transportation, and that they should
be following those processes.

Enterprise Community Partners
commented that the transportation
planning process should be coordinated
with other Federal planning processes.
Specifically, State nonmetropolitan and
metropolitan transportation planners
should be explicitly encouraged to
coordinate with all relevant local,
regional, and Federal plans and
processes, especially Housing and
Urban Development (HUD)
Consolidated Plans, Sustainable
Communities Regional Planning and
Community Challenge programs, and
FEMA Hazard Mitigation plans.

In response to this comment, FHWA
and FTA agree that this coordination is
desirable. The FHWA and FTA note that
section 450.208(a) identifies broad areas
where States shall coordinate as part of
the statewide transportation planning
process, including metropolitan
transportation planning activities,
statewide trade and economic
development activities, and related
multistate planning efforts. The FHWA
and FTA also note that section
450.210(d)(3) identifies the duties of an
RTPO, if established by the State, which
include: Fostering the coordination of
local planning, land use, and economic
development plans with State, regional,
and local transportation plans, and
programs; and participating in national,
multistate, and State policy and
planning development processes to
ensure the regional and local input of
nonmetropolitan areas. Furthermore,
section 450.316(b) requires MPOs to
consult with agencies and officials
responsible for other planning activities
within the MPA that are affected by
transportation.

Consequently, FHWA and FTA
believe the final rule provides that
transportation planning process should
be coordinated with other Federal
planning processes and will continue to
encourage, but not require, States and
MPOs to coordinate with these other
Federal planning processes. No changes
were made to this section based on this
comment.

Section 450.208(e)

The AASHTO, CO DOT, ID DOT, MT
DOT, ND DOT, OR DOT, SD DOT, TX

DOT, and WY DOT expressed concerns
with section 450.208(e) in the NPRM.
Section 450.208(c) states that, in
carrying out the statewide
transportation planning process, States
shall apply asset management principles
and techniques consistent with the State
Asset Management Plan for the NHS,
the Transit Asset Management Plan, and
the Public Transportation Safety Plan.
The commenters stated that the
statewide planning process is much
broader than an asset management plan,
and that, as a requirement, it might have
unintended consequences. The
commenters suggested that it be deleted
or modified.

The FHWA and FTA retained this
provision. However, the word “shall” is
changed to “should” in the final rule.
The FHWA and FTA believe that asset
management principles and techniques,
consistent with the State Asset
Management Plan for the NHS, the
Transit Asset Management Plan, and the
Public Transportation Safety Plan,
should contribute to defining STIP
priorities and assessing transportation
investment decisions. The word “shall”
was changed to “should” in the final
rule because, as noted in the comments
received on the NPRM, it is not a
statutory requirement. See section IV(B)
(recurring comment themes and other
changes proposed by commenters) for
more discussion on this issue and
FHWA and FTA responses.

Section 450.208(g)

The AASHTO, CT DOT, ID DOT, MT
DOT, ND DOT, NJ DOT, SD DOT, and
WY DOT requested that FHWA and
FTA eliminate redundant references to
the integration of goals and objectives
into the statewide planning process, as
proposed in NPRM sections
450.206(c)(4) and 450.208(g). See
section IV(B) (recurring comment
themes) for more discussion on this
issue and FHWA and FTA responses.

The AASHTO commented that
section 450.208(g) should state that the
integration of other performance-based
plans and processes into the statewide
transportation planning process can be
either direct or by reference. In response
to this comment, FHWA and FTA note
that section 450.208(g) has been deleted
from the final rule based on other
comments that are described in the
previous paragraph. However, section
450.206(c)(4) retains the requirement to
integrate elements of other performance
based plans and processes into the
statewide transportation planning
process and also provides that they may
be integrated either directly or by
reference. The WY DOT commented
that the text in section 450.208(g)
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should make it clear that the integration
of elements of other performance-based
plans and processes into the statewide
transportation planning process can be
done directly or by reference. The
FHWA and FTA reiterate that section
450.208(g) has been removed from the
final rule because it is redundant to
section 450.206(c)(4). The FHWA and
FTA further respond that section
450.206(c)(4) provides for the
integration of elements of other
performance-based plans and processes
into the statewide transportation
planning process directly or by
reference.

The WA State DOT commented that
advancing performance-based planning
and programming requires
consideration of all modes when linking
investment decisions to targets and that
the NPRM seems to support this
direction.

The NYS DOT commented that, in
coordinating performance management
requirements in multijurisdictional
mega regions, flexibility is needed in the
requirement to coordinate among States,
MPOs, and interstate agencies or
authorities. The commenter further
stated that this flexibility is needed due
to the complexity of transportation
facilities and services that may straddle
several MPO and State boundaries.

The SEMCOG commented that there
should be flexibility to allow MPOs to
develop cooperative procedures for
performance based planning that are
best for the local situation. See section
IV(B) (recurring comment themes) for
more discussion on this issue and
FHWA and FTA responses.

Section 450.210 Interested Parties,
Public Involvement, and Consultation

Seventy-five entities (AASHTO,
Addison County RPC, AK DOT, APTA,
Boone County Resource Management,
Buckeye Hills-Hocking Valley RDD,
Brazo Valley COG, California
Association for Coordinated
Transportation, CALTRANS, Capital
Area MPO, CO DOT, Crystal Hitchings,
CT DOT, East Central Iowa COG, East
Texas Chief Elected Officials RPO,
Enterprise Community Partners,
Hunsaker/Region XII COG, IA DOT, ID
DOT, Macatawa Area Coordinating
Council, MARC, MA DOT, Meramec
RPC, MI DOT, Mid-Columbia EDD, Mid-
Region TPO and New Mexico RTPOs,
MT DOT, NADO, NARC, National
Congress of American Indians, National
Housing Conference, NC DOT, ND DOT,
Nine to Five National Association of
Working Women, North Carolina
Association of RPOs, North Central
Pennsylvania RPDC, Northern Maine
Development Commission, Northern

Shenandoah Valley Regional
Commission, NRDC, NYS DOT, OK
DOT, OR DOT, Oregon Chapter of the
American Planning Association (APA),
Pioneer Trails RPC, Portland Metro,
Region Five Development Commission,
Region Nine Development Commission,
Region XII COG, Rural Counties Task
Force, SD DOT, Sierra Club, South
Alabama RPC, South Plains AOG,
Southeast Alabama RPO, Southern
Windsor County RPC, The Leadership
Conference on Civil and Human Rights,
TN DOT, Two Rivers-Ottauquechee
Regional Commission, TX DOT, United
Spinal Association, Upper Minnesota
Valley RDC, Virginia Association of
Planning District Commissions, VT
DOT, West Central Arkansas Planning
and Development District, West Central
Indiana EDD, WA State DOT, WY DOT,
and Yurok Tribe Transportation
Program) submitted comments on the
proposed changes to section 450.210.
This section requires States to involve
members of the public and
nonmetropolitan local officials in the
planning process that produces the
long-range statewide transportation plan
and STIP, described below.

Section 450.210(a)

Section 1202 of FAST amends 23
U.S.C. 135(g)(3) to add public ports and
intercity bus operators to the list of
entities that a State shall provide early
and continuous public involvement
opportunities to as part of the statewide
transportation planning process. Section
450.210(a)(1)(i) in the final rule is
amended to reflect these changes.

Section 450.210(a) provides that the
State shall develop and use a
documented public involvement
process that provides opportunities for
review and comment at key decision
points. The AASHTO and four States
(ID DOT, MT DOT, SD DOT, and WY
DOT) commented that the rule would be
improved if it were made explicit that
a State considers public comment in
setting targets. They propose the
addition of a new paragraph
450.210(a)(3) to read as follows: “With
respect to the setting of targets, nothing
in this part precludes a State from
considering comments made as part of
the State’s public involvement process.”
Section 450.210(a) requires that the
public involvement process provide
opportunities for review and comment
at key decision points in the
development of the long-range statewide
transportation plan and the STIP.

The FHWA and FTA agree that the
establishment of targets is a pivotal
decision in the performance-based
planning and programming process. The
FHWA and FTA concur with this

recommendation and amended
paragraph (a)(3) in the final rule to
emphasize the importance of securing
public comment during the target
selection process.

The FHWA and FTA also concur with
the three advocacy groups (United
Spinal Association, National Housing
Conference, and Enterprise Community
Partners) who highlighted the
importance of section 450.210(a)(viii).
The section provides that States seek
out and consider the needs of the
traditionally underserved by existing
transportation systems, such as low
income and minority households.

The NRDC recommended the creation
of a State process for measuring target
districts, such as that developed by the
Atlanta Regional Council (http://
www.atlantaregional.com/
transportation/community-engagement/
social-equity), for greater outreach that
can help address gaps in input at both
the State and local levels. The CO DOT
asked that FHWA and FTA identify
other public involvement techniques,
particularly electronically accessible
ones.

The FHWA and FTA are collecting
and disseminating best practices and
providing technical support for State
and MPO public engagement efforts. As
part of the Public Transportation
Participation Pilot Program, created as
part of the SAFETEA-LU, FTA
sponsored applied research to develop
innovative approaches to improving
public participation in the planning of
public transportation. The results of this
research can be found at http://
www.fta.dot.gov/12347 5925.html.
Similarly, FHWA has developed
material and resources on best practices
in public participation that is available
at: http://www.fhwa.dot.gov/planning/
public_involvement/.

Section 450.210(b)

Section 450.210(b) provides that,
consistent with MAP-21, the State shall
have a documented process for
cooperating with nonmetropolitan
officials representing units of general
purpose local government, and/or local
officials with responsibility for
transportation, that provides them an
opportunity to participate in the
development of the long-range statewide
transportation plan and the STIP. The
change from the term “consultation” to
“cooperation” requires States to work
more closely with nonmetropolitan
local officials to achieve a common
outcome in the development of the long-
range statewide transportation plan and
STIP.

The NYS DOT expressed support for
the requirement to cooperate with


http://www.atlantaregional.com/transportation/community-engagement/social-equity
http://www.atlantaregional.com/transportation/community-engagement/social-equity
http://www.atlantaregional.com/transportation/community-engagement/social-equity
http://www.atlantaregional.com/transportation/community-engagement/social-equity
http://www.fhwa.dot.gov/planning/public_involvement/
http://www.fhwa.dot.gov/planning/public_involvement/
http://www.fta.dot.gov/12347_5925.html
http://www.fta.dot.gov/12347_5925.html

Federal Register/Vol.

81, No. 103/Friday, May 27, 2016/Rules and Regulations

34089

nonmetropolitan local officials in the
development of the long-range statewide
transportation plan and STIP, noting
that this cooperative process will likely
require States to reach out to local
officials more frequently and on a
cooperative basis. However, it believes
that the higher level of outreach is
achievable with existing resources. One
industry organization (NARC) expressed
support for the change in this and other
sections of the planning NPRM that
elevates the relationship between States
and nonmetropolitan local officials from
consultation to cooperation.

Two industry associations (NADO
and NARC) and one MPO (Two Rivers-
Ottauquechee Regional Commission)
requested that, given the high degree of
discretion granted to States as to what
constitutes cooperation, additional
dialogue from FHWA and FTA would
be helpful to understand what the shift
to cooperation will mean and how this
shift is anticipated to change the
planning process. The FHWA and FTA
are developing training as to what are
the expectations as States and MPOs
transition to a more cooperative process.

The AK DOT also sought clarity as to
what constitutes cooperation, noting
that it found the language addressing
cooperation with nonmetropolitan local
officials to be vague and confusing. The
FHWA and FTA note that cooperation
means that the parties involved in
carrying out the transportation planning
and programming process work together
to achieve a common goal or objective
(section 450.104).

The MA DOT and TN DOT asked
what criteria FHWA and FTA use to
determine whether cooperation is taking
place if a State elects not to designate
RTPOs. In response, FHWA and FTA
note that existing section 450.210(b)(1)
requires that a State identify the
effectiveness of its process to cooperate
with nonmetropolitan local officials by
soliciting and reviewing comments from
nonmetropolitan local officials and
other interested parties regarding the
effectiveness of the cooperative process,
and any proposed changes, at least once
every 5 years. While the statute provides
that FHWA and FTA shall not review or
approve the process, FHWA and FTA
will review whether the State has
implemented a process to cooperate
with the nonmetropolitan local officials
through its planning finding as part of
the STIP approval process.

The AK DOT noted that sections
450.216(h) and 450.218(c) continue to
refer to a State’s nonmetropolitan local
official consultation process. The
commenter is correct in noting that both
of these sections refer to the States’
“consultation processes established

under 450.210(b).” To eliminate this
confusion, and to emphasize the
statutory change from consultative to
cooperative, FHWA and FTA revised
sections 450.216(h) and 450.218(c) by
eliminating the term ““consultation” to
reflect the new requirements for
cooperation. The FHWA and FTA do
not concur with the commenter’s
conclusion that the State’s existing
consultation process with
nonmetropolitan local officials satisfies
the requirement that States develop and
implement a cooperative process, unless
it complies with the new requirements
provided by MAP-21 and this final rule.

The NRDC, who applauded the focus
on greater integration of
nonmetropolitan areas into State
planning, suggested striking the
sentence in 450.210(b) which limits
FTA and FHWA authority by explicitly
forbidding review or approval of new
processes, since Federal agencies should
reserve the authority in case State
implementation proves inadequate. In
response, FHWA and FTA point to 23
U.S.C. 135(f)(2)(B)(ii) 22 and
135(g)(2)(B)(ii),2® which expressly
prohibit the DOT from reviewing or
approving a State’s consultation
process.

Eleven commenters (Crystal
Hitchings, Hunsaker/Region XII COG,
NADO, North Central Pennsylvania
RPO, Pioneer Trails RPC, Region Nine
Development Commission, Southeast
Alabama RPO, TN DOT, Two Rivers-
Ottauquechee Regional Commission,
Upper Minnesota Valley RDC, and
Virginia Association of Planning District
Commissions) asked the DOT to
encourage States to establish a timeline
for when the shift from consultation to
cooperation will occur, and to
communicate this to nonmetropolitan
stakeholders.

The FHWA and FTA note that section
450.226 provides the schedule for
phasing in MAP-21 changes. With
respect to the major change that places
a new emphasis on nonmetropolitan
transportation planning, FHWA and
FTA will require that STIPs and long-
range statewide transportation plans,
adopted on or after a date 2 years after
publication of the final rule in the
Federal Register, must reflect this new
emphasis. The FHWA and FTA will
only approve STIP amendments or
updates that are based on a planning
process that incorporates the new
emphasis on nonmetropolitan
transportation planning, including the
development and use of a documented
process by the State to provide for

22 Also 49 U.S.C. 5304(f)(2)(B)(ii).

23 Also 49 U.S.C. 5304(g)(2)(B)(ii).

cooperation with nonmetropolitan local
officials in the development of the
statewide long-range plan and STIP. The
FHWA and FTA believe this approach
is consistent with the MAP-21
requirements (23 U.S.C. 135(1) and 49
U.S.C. 5303(k)) and does not require the
State to deviate from its established
planning update cycle to implement the
MAP-21 changes.

Section 450.210(c)

Section 450.210(c), which concerns
areas of States under the jurisdiction of
a tribal government, would replace
“Federal land management agencies”
with the “Department of the Interior” as
the entity with which States must
consult when forming the long-range
statewide transportation plan and STIP
for such areas. One tribal organization
(the National Congress of American
Indians) expressed concern with this
proposed change, asserting that it is
very limiting for States and would
inhibit the ability of tribes to provide
full scale infrastructure planning for
their citizens and citizens of
surrounding areas. They recommended
that the term “Federal land management
agencies” remain.

The FHWA and FTA note that the
Department of the Interior, not the
Federal land management agencies, is
the Federal agency with responsibility
for managing tribal matters and that
with this change, tribal governments
retain the choice to engage with other
Federal entities. The final rule will
retain the Department of the Interior as
the entity with which States must
consult when forming the long-range
statewide transportation plan and STIP
for such areas. The National Congress of
American Indians also reaffirms the
requirement in section 450.210(c),
which provides that States must, to the
maximum extent practicable, develop a
documented process that outlines the
roles, responsibilities, and key decision
points for consulting with tribal
governments.

Section 450.210(d)

Section 450.210(d) would provide for
an optional formal process for States to
establish and designate RTPOs to
enhance the planning, coordination, and
implementation of the long-range
statewide transportation plan and STIP
with an emphasis on addressing the
needs of nonmetropolitan areas. Fifteen
commenters (Addison County RPC,
Boone County Resource Management,
East Texas Chief Elected Officials RPO,
Meramec RPC, NC DOT, North Carolina
Association of RPOs, Northern Maine
Development Commission, NYS DOT,
OK DOT, Portland Metro, Region XII
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COG, Two Rivers-Ottauquechee
Regional Commission, VT DOT, West
Central Arkansas Planning and
Development District, West Central
Indiana EDD) expressed support for this
proposal. The MA DOT requested more
clarity and direction on the
establishment, designation, roles, and
responsibilities of RTPOs. The FHWA
and FTA offer the following responses
to comments on RTPOs to address the
request for more clarity and direction.

The MAP-21 provides that States
have the authority to establish and
designate an RTPO. Section 450.210(d)
clarifies that this authority resides in the
Governor or the Governor’s designee
because the Governor is the chief
executive of a State. With respect to this
section, the OR DOT sought clarification
as to the role of the State DOT in the
establishment and designation of an
RTPO. The FHWA and FTA note that
the State DOT could serve as the
Governor’s designee.

Six commenters (AASHTO,
Minnesota Valley Development
Commission, CO DOT, IA DOT, Region
Five Development Commission, Region
Nine Development Commission, and TX
DOT) stated that section 450.210(d)(1)
appears to indicate that a Governor
could establish an RTPO without local
agreement and requested FHWA and
FTA to clarify that the establishment of
an RTPO must include the agreement of
the local units of government.

The commenters proposed that the
language related to the establishment of
RTPOs in section 450.210(d)(1) be
changed to be more similar to the
language related to the establishment of
MPOs in 450.310(b) with respect to the
requirement for agreement with units of
general purpose local government. The
MA DOT questioned the role of
nonmetropolitan officials in the
establishment of RTPOs.

In response, FHWA and FTA believe
that section 450.210(d)(1) is clear that
an RTPO shall be a multijurisdictional
organization of nonmetropolitan local
officials, or their designees who
volunteer for such organizations, and
representatives of local transportation
systems who volunteer for such
organizations. The FHWA and the FTA
will retain the proposed language in the
final rule.

Section 450.210(d) also requires that,
if a State and its existing
nonmetropolitan planning organizations
choose to be established or designated
as an RTPO under MAP-21, they must
go through the formal process to
conform to the structure as described in
450.210(d)(1) and (d)(2). Because an
RTPO would conduct planning for a
nonmetropolitan region, an RTPO

would be a multijurisdictional
organization composed of volunteer
nonmetropolitan local officials or their
designees, and volunteer representatives
of local transportation systems. The MT
DOT expressed support for the language
recognizing that it is at the State’s
discretion to establish RTPOs.

The MA DOT sought clarification as
to the appropriateness of including
transit representation on the RTPO if the
nonmetropolitan area does not have
robust transit service. The FHWA and
FTA note that the statute and the final
rule provide that an RTPO’s policy
committee shall include representatives
of transportation service operators as
appropriate.

The MA DOT also questioned
whether the establishment of an RTPO
can be reflected in an existing MOU
between the State and the
nonmetropolitan planning organization.
The FHWA and FTA respond that if the
State and its existing nonmetropolitan
planning organizations choose to be
established or designated as an RTPO
under the MAP-21, they must go
through the formal establishment and
redesignation process, and that existing
MOUs between them must be updated
to reflect the MAP-21 structure,
requirements, and duties.

A respondent who works on the
Transportation Program for the Yurok
Tribe requested that RPTOs: (1) Work
with the tribes, individually and
through tribal transportation
consortiums, to develop performance
measures on tribal lands or
communities; (2) implement data
collection and data management
strategies for these performance
measures; (3) utilize tribal planning
products for developing RTPO planning
documents; and (4) partner with tribes
on outreach strategies to tribal
communities regarding unmet transit
needs, the regional planning processes,
and projects with regional significance.

In response, FHWA and FTA note that
the statute is silent on the inclusion of
tribal communities in RTPOs
established by the States under 23
U.S.C. 135(1) and 49 U.S.C. 5304(1).
Consequently, it would be the decision
of the State and local officials as to
whether to include tribes on the RTPO.
It would be permissible under 23 U.S.C.
135(1)(3) and 49 U.S.C. 5304(1). The
FHWA and FTA think it would be a best
practice. Furthermore, as the States
must develop the long-range statewide
transportation plan and STIP in
consultation with tribal governments
under 23 U.S.C. 135(f)(2)(C), 23
U.S.C.135(g)(2)(C), 49
U.S.C.5304(f)(2)(C), and 49
U.S.C.5304(g)(2)(C), FHWA and FTA

would hold the States accountable for
consultation with the tribes, regardless
of whether tribes were included on the
RTPO. In addition, the RTPO’s duties
require it to consider and share plans
and programs with ‘“neighboring
regional transportation planning
organizations, metropolitan planning
organizations, and, where appropriate,
tribal organizations” (23 U.S.C.
135(m)(4)(G)).

The CALTRANS commented that the
shift toward working cooperatively
should also take tribal governments into
consideration. Doing this will lead to
more coordinated efforts and will also
allow consultation with tribal
governments, as required by this final
rule, to be more meaningful. The FHWA
and FTA agree.

The OR DOT highlighted that
Oregon’s Area Commissions on
Transportation, which encompass large
territories in Oregon that include MPOs
and adjacent nonmetropolitan areas and
whose functions are generally limited to
making recommendations on STIP
priorities, overlap the Federal
responsibilities of MPOs in a way which
produces confusion and redundancies
between the State and local
governments in the regional planning
area. The OR DOT and Portland Metro
requested that the final rule clearly
define the function of RTPOs as serving
areas outside of established MPOs. The
Portland Metro also requested that the
RTPOs’ boundaries be periodically
updated to reflect updates to MPO
boundaries following the Federal
census. Conversely, the WA State DOT
noted that its State law provides for a
different RTPO structure than described
in section 450.210(d)(2). Oregon law
allows RTPOs and MPOs to share
boundaries and staff, which increases
the coordination and decreases the
workload. As a result, 37 of the State’s
39 counties are in an RTPO.

In response, FHWA and FTA note that
the final rule states clearly that an
RTPO, established and designated or
redesignated under the MAP-21, would
conduct planning for the
nonmetropolitan areas of the State.

The Oregon Chapter of the APA notes
that such a formally structured and
recognized rural TPO with broad based
representation is essential to the
development of coordinated regional
transportation plans and projects.
However, an individual (Crystal
Hitchings), an industry association
(NADO), and 24 rural transportation
planning organizations (Addison
County RPC, Boone County Resources
Management, Brazo Valley COG, East
TX Chief Elected Officials/RPO,
Hunsaker/Region XII COG, Meramec
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RPC, Mid-Columbia EDD, Mid-Region
TPO, New Mexico RTPOs, North
Carolina Association of RPOs, North
Central Pennsylvania RPO, Northern
Maine Development Commission,
Northern Shenandoah Valley Regional
Commission, Region Five Development
Commission, Region Nine Development
Commission, Rural Counties Task,
South Alabama RPC, Southern Windsor
County RPC, Two Rivers-Ottauquechee
Regional Commission, Upper Minnesota
Valley RDC, Virginia Association of
Planning District Commissions, West
Central Arkansas Planning and
Development Commission, and West
Central Indiana EDD) requested that the
final rule provide that the make-up of an
RTPOs policy committee remain as
flexible as possible so that existing
models can continue to operate as is.
They cited that, in several States,
metropolitan and tribal officials are
designated participants on an existing
RTPO or rural planning partners
governing board because of a region’s
demographic reach. They requested that
these officials continue to qualify under
the appropriate category in the list of
individuals comprising a RTPO’s policy
committee under the final rule.

One respondent, who represents 26
rural RTPAs in California (Rural
Counties Task Force), requested that
FHWA and FTA include language in the
final rule saying that California’s
existing RTPA process is equivalent to
that of the RTPOs provided for in the
NPRM. The respondent explained that
State law established California’s RTPAs
in the early 1970s and that these
agencies perform regional transportation
planning and programming for an area
that typically covers a county and the
cities contained within it. The NC DOT
asserted that States should have the
ability to define the structure and role
of RTPOs within their own planning
processes. Similarly, three commenters
(CALTRANS, NARC, and WA State
DOT) noted that it would helpful if the
final rule included language that creates
flexibility for already established
RTPOs.

In response to these requests to limit
or expand flexibility with respect to the
establishment and structure of an RTPO,
FHWA and FTA note that MAP-21 and
the final rule provide that the
establishment of an RTPO is optional
and that a State can choose to retain its
existing RPOs. If the State,
nonmetropolitan local governments, and
operators of transportation in
nonmetropolitan areas choose to
designate/re-designate an RTPO under
MAP-21 because they believe that it
will enable the State to better address
the needs of its nonmetropolitan areas,

the RTPO must comply with the
required structure and responsibilities
as provided in MAP-21, proposed in the
NPRM, and retained in the final rule.

Portland Metro asked that the final
rule create clear incentives for States to
establish RTPOs to supersede any
existing non-MPO planning structures
that may exist. They noted that this
would ensure Federal oversight and
improve coordination of planning
activities across both metropolitan and
nonmetropolitan areas. Conversely, an
individual (Crystal Hitchings), an
industry association (NADO), and 24
rural planning agencies (Addison
County RPC, Boone County Resources
Management, Brazo Valley COG,
Buckeye Hills-Hocking Valley Regional
Development District, East Texas Chief
Elected Officials/RPO, Hunsaker/Region
XII COG, Meramec RPC, North Carolina
Association of RPOs, Mid-Columbia
EDD, Mid-Region TPO and New Mexico
RTPOs, Northern Maine Development
Commission, Northern Shenandoah
Valley Regional Commission, Pioneer
Trails RPC, Region Five Development
Commission, Region Nine Development
Commission, Region XII COG, Rural
Counties Task Force, South Alabama
RPC, Southeast Alabama RPO, Southern
Windsor County RPC, Two Rivers-
Ottauquechee Regional Commission,
Upper Minnesota Valley RDC, Virginia
Association of Planning District
Commissions, West Central Arkansas
Planning and Development
Commission, and West Central Indiana
EDD) requested that FHWA and FTA
encourage States to maintain the
existing working relationship with their
nonmetropolitan transportation
planning partners, rather than attempt
to establish new relationships with
other entities to meet the RTPO
requirements.

In response to requests for incentives
for States either to retain existing
nonmetropolitan planning organizations
or to re-establish and re-designate them
as RTPOs under the MAP-21, FHWA
and FTA believe that the MAP-21
provides States the option to determine,
in cooperation with nonmetropolitan
local officials and nonmetropolitan
transportation officials, if re-designating
existing nonmetropolitan planning
organizations to conform to the MAP-21
structures and responsibilities of an
RTPO would better address the needs of
the nonmetropolitan areas of the State.
The final rule does not provide
additional incentives to make that
choice.

Section 450.210(d)(3)

Section 450.210(d)(3) describes the
duties of an RTPO, including the

development of a regional long-range
multimodal transportation plan and a
regional TIP; providing a forum for
public participation in the statewide
and regional transportation planning
process; and conducting other activities
to support and enhance the statewide
planning process. The Southeast
Alabama RPO requested that RTPO
activities be more than those listed in
statute. Multiple rural transportation
planning agencies (Addison County
RPC, Boone County Resources
Management, Brazo Valley COG,
Buckeye Hills-Hocking Valley RDD, East
Texas Chief Elected Officials/RPO,
Meramec RPC, Mid-Columbia EDD,
Mid-Region TPO and New Mexico
RTPOs, NADO, North Carolina
Association of RPOs, North Central
Pennsylvania RPDC, Northern Maine
Development Commission, Northern
Shenandoah Valley Regional
Commission, Pioneer Trails RPC, Region
XII COG, South Alabama RPC, South
Central Alabama RPC, Southern
Windsor County RPC, Two Rivers-
Ottauquechee Regional Commission,
West Arkansas Planning and
Development Commission, and West
Central Indiana EDD) expressed
appreciation that, in listing the duties of
an RTPO, MAP-21 and the NPRM make
clear that there is no prohibition on an
RTPO conducting other transportation
planning activities beyond those listed.
The California Association for
Coordinated Transportation, a State
association of RPOs, highlighted that its
members perform regional
transportation planning and
programming for areas that typically
cover a county and the cities contained
within it. Consistent with MAP-21 and
the NPRM, the final rule does not
prohibit an RTPO from conducting other
transportation planning activities
beyond those listed.

The Oregon Chapter of the APA urged
the DOT to structure the proposed
RTPOs with the same responsibilities
and authorities that the MPOs currently
exercise. The NC DOT and VT DOT
asserted that, due to the nature and area
of coverage, RTPOs should not have the
same duties defined as those of the
metropolitan areas. In response, FHWA
and FTA note that MAP-21 and the
final rule do not provide RTPOs with
the same responsibilities and authorities
that an MPO exercises.

One industry organization (NADO)
and two MPOs (Hunsaker/Region XII
COG and the Two Rivers-Ottauquechee
Regional Commission) encouraged
FHWA and FTA to include language in
the final rule stating that unified
regional plans, plans developed by
MPOs and RTPOs that are used as a
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joint planning document, are an eligible
way to structure planning activities,
provided that all requirements for
metropolitan planning are met through
development of the metropolitan
portion of the plan. In response, FHWA
and FTA note that the final rule states
clearly that an RTPO, established and
designated or redesignated under MAP—
21, would conduct planning for the
nonmetropolitan areas of the State.

Multiple rural transportation planning
agencies (Addison County RPC, Boone
County Resources Management, Brazo
Valley COG, East Texas Chief Elected
Officials RPO, Meramec RPC, Mid-
Region TPO, New Mexico RTPOs,
NADO, North Carolina Association of
RPOs, North Central Pennsylvania
RPDC, Northern Maine Development
Commission, Northern Shenandoah
Valley Regional Commission, Region XII
COG, Rural Counties Task Force, South
Alabama RPC Commission, Southeast
Alabama RPO, Southern Windsor
County RPC, Two Rivers-Ottauquechee
Regional Commission, West Gentral
Arkansas Planning and Development
Commission, and West Central Indiana
EDD) noted that several States already
require RTPOs to follow the same
guidelines as MPOs in developing their
TIPs. They asked that FHWA and FTA
clarify in the final rule that these MPO
equivalent TIPs should be fully
incorporated into the STIP, as are MPO-
developed TIPs. Four States (CO DOT,
TN DOT, VT DOT, and WA State DOT)
also sought clarity with respect to how
the State is to treat an RTPO TIP,
questioning whether it has the same
requirements (e.g., incorporate directly
or by reference) as an MPO TIP. The VT
DOT explained that its existing rural
planning agencies do not develop a
regional TIP, but instead develop
regional priorities that the State
incorporates into its annual statewide
project prioritization process. It noted
that this approach is more effective at
fostering cooperation than asking each
rural planning agency to develop what
may sometimes evolve into a wish-list
of projects for inclusion in a capital
program and STIP. The VT DOT noted
that the NPRM does not define regional
TIPs, which could lead to confusion and
may imply that it carries the same
weight as an MPO TIP. It recommends
that development of a regional TIP be
removed as a required duty of an RTPO,
or defined sufficiently to ensure it does
not create unrealistic expectations.

In response, FHWA and FTA note
that, as provided by MAP-21, the final
rule states clearly that RTPOs prepare
regional TIPs for consideration by the
State. It is the option of the State to
determine if the regional TIP prepared

by an RTPO is to be fully incorporated
into the STIP. This is not a Federal
requirement. Consequently, addressing
the inquiry of AK DOT, the lack of
cooperation by one local
nonmetropolitan official cannot bring
the long-range statewide transportation
plan or STIP planning to a halt. With
respect to the request of NADO and the
Two Rivers-Ottauquechee Regional
Commission, FHWA and FTA
encourage States to transparently
communicate how the RTPO TIP
priorities are considered in the STIP.

The MA DOT asked if RTPOs have
separate targets from MPOs and are
expected to be involved in setting of
State and transit targets. In response,
FHWA and FTA note that MAP-21
requires States, MPOs, and operators of
public transportation to establish
performance targets. It does not give that
authority to RTPOs. However, MAP-21
and final rule provide that an RTPO’s
duties include activities such as
developing and maintaining regional
long-range transportation plans in
cooperation with the State, and
developing a regional transportation
improvement program for consideration
by the State. These RTPO duties would
support the State in its responsibilities
to establish its performance targets and
demonstrate substantial progress toward
achieving them.

With the additional requirements and
duties for RTPOs and no additional
Federal funding to cover them, CT DOT
commented that it will not be
establishing any RTPOs at this time. The
AMPO strongly recommended
restrictions on diverting metropolitan
planning funds (PL) for
nonmetropolitan planning
requirements. The FHWA and FTA note
that planning for nonmetropolitan areas
is not an eligible expense for PL funds.

Twenty-six commenters (Addison
County RPC, Boone County Resources
Management, Brazo Valley COG,
Buckeye Hills-Hocking Valley RDD, East
Texas Chief Elected Officials RPO,
Meramec RPC, Mid-Region TPO and
New Mexico RTPOs, NADO, North
Carolina Association of RPOs, North
Central Pennsylvania RPDC, Northern
Maine Development Commission,
Northern Shenandoah Valley Regional
Commission, Oregon Chapter of the
APA, Pioneer Trails RPC, Region Five
Development Commission, Region Nine
Development Commission, Rural
Counties Task Force, Sierra Club, South
Plains AOG, Southeast Alabama RPO,
Southern Windsor County RPC, Two
Rivers-Ottauquechee Regional
Commission, Upper Minnesota Valley
Regional Development Commission,
Virginia Association of Planning District

Commissions, West Central Arkansas
Planning and Development
Commission, and West Central Indiana
EDD) also requested that FHWA and
FTA provide some discussion of
funding options available to RTPOs as
MAP-21 provides no dedicated funding
for RTPOs. Another respondent, which
represents 26 rural regional
transportation planning agencies
(RTPA) in California (the Rural Counties
Task Force), stated that it would be
helpful if the rural agencies would also
receive Federal funds like the MPOs’ PL
funds. This would allow the rural
agencies to enhance public outreach,
performance measurement, maintenance
strategies, safety plans, and uniform
work programs.

The FHWA and FTA agree that MAP-
21 (and FAST) provides no dedicated
funding for RTPOs and that eligible
funding sources include the State
Planning and Research Program and the
Surface Transportation Program. The
Formula Grants for Rural Areas (49
U.S.C. 5311) funds may also support
RTPOs, provided they are in addition to
funding awarded to a State under 49
U.S.C. 5305 for planning activities that
are directed specifically at the needs of
the rural areas in the State.2*

The AK DOT asked what the State’s
responsibility is with respect to local
officials that are not associated with
RTPO. In response, FHWA and FTA cite
23 U.S.C. 135(1)(5) and 49 U.S.C.
5304(1)(5), which provide that, if a State
does not choose to establish RTPOs, it
must consult with affected
nonmetropolitan local officials to
determine projects that may be of
regional significance.

Section by Section Post FAST

Section 450.212 Transportation
Planning Studies and Project
Development

FAST Act Impacts

The FAST Act amended 23 U.S.C.
168, streamlining and clarifying the PEL
authority added by MAP-21 that was
the subject of the Section 168 NPRM.
The FAST Act amendments eliminated
many of the provisions in the MAP-21
version of 23 U.S.C. 168 that generated
comments on the Section 168 NPRM,
and established revised requirements for
the use of that statutory authority. As a
result, after conserving the substantial
and detailed amendments made by
FAST, FHWA and FTA decided that the
best course of action would be for the
final rule to reference the statute rather
than adopt detailed regulatory language.
This approach simplifies the final rule

2449 U.S.C. 5311(b)(1)(A).
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and avoids a literal restatement of the
statutory provisions, while ensuring the
availability of the new authority is
recognized by those considering the use
of PEL. Thus, this final rule adds a
reference to the FAST version of the
statute in sections 450.212(d) and
450.318(e) and withdraws the
provisions proposed in the Section 168
NPRM. For this reason, FHWA and FTA
discuss Section 168 NPRM comments in
this notice only to the extent those
NPRM comments related to topics other
than the NPRM’s proposal for the
implementation of 23 U.S.C. 168. The
FHWA and FTA appreciate the
commenters’ submission of comments
in response to the Section 168 NPRM,
but do not believe a discussion of
comments that were based on the MAP—
21 version of 23 U.S.C. 168 would
benefit the general public or entities
interested in this rulemaking.

General Comments

The FHWA and FTA received general
comments on PEL in response to both
the planning NPRM and the Section 168
NPRM. Most commenters (AASHTO,
AMPO, APTA, ARTBA, ASHTD, CO
DOT, FL DOT, H-GAC, Lackawanna
Coalition, MA DOT, MDT, MetroPlan,
MO DOT, MTC, NC DOT, NCTCOG/
RTC, NJ Transit, NYMTC, NYS DOT,
SACOG, SANDAG, SCAG, SJCOG, TCA,
TriMet, TX DOT, VA DOT, and WY
DOT) indicated their support for PEL
objectives and cited the benefits of PEL
practices to the project delivery process.
The benefits cited included avoiding
duplication and reducing the time
required to complete the environmental
review process. The FHWA and FTA
appreciate the comments and the overall
support for PEL. No response to these
general comments is needed.

Comments on Impact of PEL
Regulations on Planning and NEPA
Processes

Some commenters expressed concern
that PEL regulations would be viewed as
imposing general requirements on the
transportation planning process, or
substituting for the transportation
planning process. The CO DOT
commented that the final rule should
make it clear that PEL provisions apply
only when an agency wants to facilitate
the use of planning products in the
NEPA process, and that other planning
products do not need to meet those
requirements. The CO DOT also asked
FHWA and FTA to clarify that planning
studies may be undertaken at any point
in the planning process, not only in
conjunction with the development of
the 20-year statewide transportation
plan. The MetroPlan recommended

FHWA and FTA consider redrafting the
final rule to clearly distinguish between
baseline planning analyses and other
products flowing from the metropolitan
planning process, including more
detailed studies such as corridor plans
that are intended to advance a specific
project. The PA DOT registered
concerns about whether the planning
forms it now uses would require
approval under PEL procedures, and its
ability to continue to electronically
transfer planning-level data into its
automated system for documenting the
decisionmaking process for categorical
exclusions.

In response, FHWA and FTA note that
nothing in the final rule is intended to
require a change to existing practices
with respect to the use of planning data.
Both the NPRM and final rule make it
clear that all PEL procedures are
optional and serve only as mechanisms
for facilitating the use of planning
outputs in the NEPA process. The
FHWA and FTA do not believe the final
rule places any requirement or
limitation on the creation, form, timing,
or use of planning information and data
in the transportation planning process
under 23 U.S.C. 134 and 135. Nothing
in sections 450.212 and 450.318,
appendix A, or elsewhere in the final
rule affects the long-standing exemption
from applying NEPA to the
transportation planning process (see,
e.g., 23 CFR 450.222 and 450.336 as in
effect prior to this final rule 25). The
FAST provision in 23 U.S.C. 168({)
contains the same exemption for the
section 168 authority.

The FHWA and FTA do not view the
part 450 PEL procedures as limiting, nor
forcing alteration of long-standing
practices for using planning data during
project development, including
environmental reviews. Neither the
existence nor the use of part 450 PEL
procedures precludes any other
appropriate process for using decisions,
data, or studies in the NEPA process.

The FHWA and FTA received a few
comments that indicated a possible
misperception about the relationship
between the transportation planning
process under 23 U.S.C. 134 and 135
and the NEPA process. The Sierra Club
urged FHWA and FTA to require a plan
to be the product of an environmental
evaluation that fully considers the
environmental context in which a

251n this final rule, sections 450.222 and 450.336
of the prior regulation are renumbered as sections
450.224 and 450.338, respectively. The final rule
also renumbers several other provisions carried
over from the prior regulation. All subsequent
references in the discussion of sections 450.212 and
450.318 use the numbering adopted in this final
rule.

transportation improvement would
occur. In its comments, the Sierra Club
listed a series of environmental
concerns it suggested ought to be part of
a mandatory environmental evaluation
of a transportation plan. The Arizona
Department of Fish and Game expressed
concern about using planning level
documents as the sole source of
environmental impact analysis in the
NEPA process, and requested early and
continuing coordination among the
NEPA lead agency and resource
agencies.

In response, FHWA and FTA note
transportation plans are not subject to
NEPA (23 U.S.C. 168(f)(1)-(2); 23 CFR
450.224 and 450.338). However, FHWA
and FTA consistently encourage
consideration of environmental issues
early in the planning process and the
final rule continues to include such
considerations as a part of
transportation planning (e.g., sections
450.206(a)(5), 450.216(c), 450.218(b),
and 450.306(b)(5)). The FHWA and FTA
note that planning documents brought
into the NEPA process through PEL or
other authorities will not serve as the
sole documentation of environmental
impact analysis, unless the planning-
level analysis meets NEPA-level
evaluation and applicable procedural
requirements.

The FL DOT commented that the final
rule should be clearer about who
decides whether to use PEL and which
PEL process to use. The AASHTO
suggested revisions to the regulatory
language that would give the decision to
the project sponsor. In response, FHWA
and FTA note each PEL authority
described in sections 450.212 and
450.318 includes provisions specifying
which entities have decisionmaking
authority. Sections 450.212(a)—(c) and
450.318(a)—(d) give decisionmaking
authority to the NEPA lead agencies. In
the case of sections 450.212(d) and
450.318(e), 23 U.S.C. 168 defines the
entities with decisionmaking authority
as the relevant agency, which is the
NEPA lead agency as defined in 23
U.S.C. 139 and cooperating agencies
with jurisdiction over the project.

The FHWA and FTA encourage early
and ongoing coordination among all
parties involved in the development and
review of the planning product,
including MPOs. The FHWA and FTA
believe early coordination is the method
for deciding whether and how to lay the
groundwork during planning for
carrying a planning product into the
NEPA process using part 450 PEL
authorities, especially where PEL under
23 U.S.C. 168 is being pursued.
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NPRM Comments on Relationship
Between Pre-Existing PEL Authorities
and Section 168

Several commenters (AASHTO,
AMPO, ARC, and OR DOT) indicated
the preference to retain the pre-existing
PEL provisions in the final rule
(sections 450.212 (a)—(c) and
450.318(a)—(d) and appendix A) because
of the flexibility the existing authorities
provide. Commenters (AASHTO, ARC,
FL DOT, IDT, MDT, ND DOT, SD DOT,
TX DOT, and WY DOT) emphasized the
importance of appendix A, (Linking the
Transportation Planning and NEPA
Processes to Practitioners), and
requested that FHWA and FTA retain
appendix A and make it clear that it is
non-binding guidance. The AASHTO
requested that the final rule expressly
state that appendix A to part 450 applies
only to the PEL provisions contained in
sections 450.212(a)—(c) and 450.318(a)—
(d) in the final rule, and not to the PEL
provision that implements 23 U.S.C.
168.

A number of commenters (AASHTO,
CO DQT, FL DOT, H-GAC, MetroPlan,
MDT, NC DOT, NCTCOG/RTC, PA DOT,
and TX DOT) expressed concern that
the MAP-21 section 168 provisions are
more restrictive than the pre-existing
PEL regulations, and that they would
prove so restrictive as to discourage its
use. The FHWA and FTA believe this
concern may apply to 23 U.S.C. 168 as
revised by the FAST Act because the
statute includes a number of specific
procedural requirements. The H-GAC,
NCTCOG/RTC, and TX DOT expressed
concern that the section 168 process
would be perceived as the required PEL
procedure. Some commenters
(AASHTO, AMPO, ARC, CO DOT, FL
DOT, H-GAC, MA DOT, MDT, NC DOT,
NCTCOG/RTC, NYMTC, NYS DOT,
Oregon DOT, and TX DOT) requested
that FHWA and FTA make it clear in the
final rule that the section 168 process is
optional, and that it does not supersede
PEL authorities that existed prior to the
enactment of section 168 in 2012.

The AASHTO submitted language for
insertion into sections 450.212(d) and
450.318(e) to emphasize that the new
section 168 provisions have no impact
on the ability to use pre-existing PEL
authorities. The AASHTO also
suggested revisions to the organization
of the regulatory text to place the pre-
existing PEL authorities in different
sections than the new 23 U.S.C. 168 PEL
authority, as well as changes to the
language to further clarify that section
168 implementing regulations
supplement the pre-existing PEL
authorities.

The FHWA and FTA agree that pre-
existing PEL authorities, whether in the
part 450 regulations or outside them,
were not altered by the enactment of
section 168 or its subsequent
amendment. The final rule explicitly
retains the authorities contained in
sections 450.212 and 450.318 prior to
this rulemaking. Sections 450.212(d)
and 450.318(e) reference 23 U.S.C. 168,
which includes a savings clause
provision found in 23 U.S.C. 168(f)(3).
The statutory provision states that
section 168 ““. . . . shall not be
construed to affect the use of planning
products in the environmental review
process pursuant to other authorities
under any other provision of law. . . .

The FHWA and FTA agree with the
comments requesting retention of
appendix A and clarification about its
applicability. The final rule retains the
non-binding guidance in appendix A
and explicitly states in sections
450.212(c) and 450.318(d) that the
guidance in appendix A applies only to
paragraphs 450.212(a)—(c) and
450.318(a)—(c).

The FHWA and FTA have adopted
AASHTO’s suggestion to add regulatory
language to sections 450.212(d) and
450.318(e) to emphasize that the new
section 168 provisions have no impact
on the ability to use pre-existing PEL
authorities. In the final rule, sections
450.212(d) and 450.318(e) contain
language referring to 23 U.S.C. 168(f),
and stating: ‘““The statutory authority in
23 U.S.C 168 shall not be construed to
limit in any way the continued use of
processes established under other parts
of this section or under an authority
established outside of this regulation,
and the use of one of the processes in
this section does not preclude the
subsequent use of another process in
this section or an authority outside of
this regulation. . . . The statute does
not restrict the initiation of the
environmental review process during
planning.”

The FHWA and FTA decline to adopt
the reorganization of the regulations
suggested by AASHTO. The FHWA and
FTA believe that a total reorganization
of the regulations, as proposed by
AASHTO, would be complicated and
confusing. However, FHWA and FTA do
agree it is important to reduce the
potential for confusion about PEL
options and requirements. The FHWA
and FTA believe their choice to replace
detailed regulatory language proposed
in the Section 168 NPRM with a short
reference to 23 U.S.C. 168 will help
accomplish this objective.

With respect to the comments
suggesting 23 U.S.C. 168 provisions are
too restrictive and will discourage use of

9

its authority, FHWA and FTA point to
the changes made by the FAST Act that
simplify the applicable procedures for
using the authority created in 23 U.S.C.
168. In addition, the final rule is clear
that all of the PEL procedures are
optional and any PEL authority may be
used.

NPRM Comments on Planning NPRM
Proposals for Changes to Part 450

In the planning NPRM, FHWA and
FTA proposed repealing section
450.318(d) and redesignating the
remaining section of 450.318. The
language in section 450.318(d), as in
effect prior to this final rule, addressed
PEL in the context of New Start projects
under 49 U.S.C. 5309(d). Under the
MAP-21, changes to section 5309
removed the statutory requirement
reflected in section 450.318(d). The
FHWA and FTA received only one
comment on that proposal from the
NRDC. The comment supported the
repeal. The final rule repeals section
450.318(d) and redesignates 450.318(e)
as 450.318(d).

Section 450.214 Development of
Programmatic Mitigation Plans

Section 450.214 describes the
development of programmatic
mitigation plans. The FHWA and FTA
received comments from a total of 22
entities on this section, which included
15 States, 3 national non-profit
advocacy groups, 2 planning
organizations, and 2 industry
associations. All commenters were
generally supportive of the development
and use of programmatic mitigation
plans within the transportation
planning process.

General Comments

Two States (CALTRANS and NYS
DOT) commented on the eligibility for
Federal funding for the development of
programmatic mitigation plans, noting
that without dedicated funding, there
may not be enough staff resources to
enable the development and review of
programmatic mitigation plans. The
FHWA and FTA note that the
development of programmatic
mitigation plans was allowed prior to
the enactment of MAP-21 (section 1311)
and the inclusion of language on
programmatic mitigation plans in the
final rule. The availability of Federal
funds for such activities would depend
on the eligibility requirements for any
particular type of Federal funding.
However, it is expected that Federal
funds normally used for transportation
planning activities (such as State
Planning and Research and
Metropolitan Planning funds) would
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likely be potential sources of funding for
programmatic mitigation plan
development, to be evaluated on a case-
by-case basis.

The ARTBA commented on the
greater use of programmatic mitigation
plans and recommended that FHWA
and FTA quantify the benefits of using
such plans in terms of time saved. In
addition, the group also recommended a
clearinghouse for mitigation plans used
across the Nation to highlight best
practices. The FHWA and FTA
acknowledge that programmatic
mitigation plans are resourceful tools,
but the benefits of such plans cannot be
quantified at this time due to
insufficient data. A clearinghouse for
programmatic mitigation plans is under
consideration, and may be developed
for use in the future.

The NRDC commended FHWA and
FTA for the provisions contained within
sections 450.214 and 450.320, noting
that early planning can reduce conflicts
and delays during environmental
reviews performed later in project
development. The group specifically
noted the preference for requiring the
development of programmatic
mitigation plans within the
transportation planning process. The
FHWA and FTA appreciate the
comment, but the final rule retains the
flexibility in the statutory language (23
U.S.C. 169(a)) by allowing for the
development of programmatic
mitigation plans within the
transportation planning process
(pursuant to the framework described in
450.214(a)) or other existing authorities
as provided for in 450.214(f)). See
discussion under sections 450.214(b)
and 450.214(e) for additional
information. The NRDC also commented
on the appropriate nature of
consultation with the resource agencies,
making a draft of the mitigation plan
available for public review and
comment, and addressing the comments
in the final plan. The FHWA and FTA
concur with the points raised by NRDC
for programmatic mitigation plans
developed pursuant to the framework in
section 450.214(a), and have retained
the language in the final rule in section
450.214(b).

The National Mitigation Banking
Association, a national non-profit
advocacy group, noted that many of the
attributes of a programmatic mitigation
plan specified in section 450.214 are
already in place in mitigation and
conservation banks across the Nation,
and that it would be prudent public
policy to make the acquisition of bank
credits from approved mitigation banks
a central component of a programmatic
mitigation plan element. The group also

suggested that the final rule incorporate
a reference to existing banks and bank
credits as the preferred alternative for
offsetting transportation impacts. The
FHWA and FTA drafted the final rule to
retain the statute’s flexibility on how
States and MPOs address potential
environmental impacts to resources
from transportation projects, including
the use of mitigation and conservation
banks. The FHWA and FTA prefer to
retain that flexibility in the final rule.

A planning organization (Mid-
America Regional Council) provided a
general letter of support on the
development and use of programmatic
mitigation plans and noted that the final
rule should include language indicating
that States shall coordinate with MPOs
on the development and use of such
plans. The FHWA and FTA
acknowledge that development of
programmatic mitigation plans are
complex yet resourceful tools in future
environmental reviews. Such plans can
only be developed through proper
guidance by the agencies involved in
carrying out the recommendations of the
plan, and with the full cooperation of
the agencies with jurisdiction. In an
effort to develop such complex plans
effectively and efficiently, FHWA and
FTA encourage full participation and
coordination by all agencies with
jurisdiction and special expertise over
the resources addressed in the plan, and
States and MPOs where such plans take
effect.

The CALTRANS commented on two
instances of preamble language in the
NPRM related to mitigation. The first
instance noted that the text describing
mitigation be clarified to include the
terms ‘. . . protecting, preserving,
rehabilitating, or creating environmental
resources . . .” The second instance
noted that “minimization should be
included” in the discussion involving
mitigation. The FHWA and FTA concur
with both interpretations. However, the
language in section 450.214(a)(2) of the
final rule remains unchanged because
the comments do not concern regulatory
text, but rather preamble language from
the NPRM not carried forward into the
final rule.

Section 450.214(a)

Three entities (AASHTO, CT DOT,
and H-GAC) commented on the
proposed language in section
450.214(a)(2)(ii), stating that the
resources addressed in the final rule
should not be limited to the examples
given. The FHWA and FTA concur that
the list of resources mentioned in
section 450.214(a)(2)(ii) is not meant to
be exhaustive, as the use of the term
“include” conveys that the list of

resources is not limited to those
examples set out in the regulatory text.
Two of the entities (CT DOT and
AASHTO) requested that additional
resources be added to the list of
examples, including archaeological
resources and stormwater banks. The
commenters also requested that the term
“threatened and endangered species
critical habitat” be split up into
“threatened and endangered species,
and critical habitat,”” recognizing that
they are two separate categories of
potential impacts.

The FHWA and FTA added
stormwater and archaeological resources
to the list of examples as they represent
common examples, and split the term
“threatened and endangered species”
from ““critical habitat,”” given that they
represent different concepts.

Finally, the Partnership for Active
Transportation requested that “an
assessment of opportunities to mitigate
negative environmental impacts of the
transportation infrastructure by
expanding access to active
transportation facilities and completing
active transportation networks” be
added to the list of examples. The
FHWA and FTA decline to add the
example to the list as it more of a broad
concept of environmental impacts rather
than a particular impact area. However,
expanding access to active
transportation facilities and completing
active transportation networks will
likely be a consideration in the
transportation planning process.

The CALTRANS commented on the
appropriate scale of the programmatic
mitigation plan, and inquired whether
MPOs may plan on a scale beyond its
MPA boundaries. The scope and scale of
the programmatic mitigation plan is
outlined within the optional framework
of section 450.214(a)(1)(ii), which states
that the plan may be developed on a
statewide, regional, local, ecosystem,
watershed, or any similar scale for
which the resource category applies.

Section 450.214(b)

Fifteen entities (AASHTO,
CALTRANS, CO DOT, CT DOT, DC
DOT, H-GAC, ID DOT, MT DOT, ND
DOT, NYS DOT, OR DOT, PA DOT, SD
DOT, TX, DOT, and WY DOT)
commented on the proposed language in
section 450.214(b), which stated: “If a
State chooses to develop a
programmatic mitigation plan then it
shall be developed as part of the
statewide transportation planning
process . . .” These commenters found
the text proposed under paragraph (b) to
be more restrictive than the text of the
statute. Specifically, the commenters
stated that paragraph (b) should
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preserve the flexibility provided in the
statute which allows for States and
MPOs to develop programmatic
mitigation plans within, or outside, the
statewide and metropolitan planning
processes.

The FHWA and FTA agree with the
commenters and modified the language
in paragraph (b) to provide flexibility for
States and MPOs to develop
programmatic mitigation plans either
within the transportation planning
process or under another authority,
independent of the transportation
planning process. Based on comments
received on paragraph (b), FHWA and
FTA also added a new paragraph (f) to
the section to provide additional clarity
on the flexibility to develop
programmatic mitigation plans outside
of the transportation planning process,
and then adopt such plans into the
transportation planning process.

The CALTRANS inquired about the
requirements for public review, and
whether the requirement for public
review under this authority is congruent
to a formal NEPA review. States and
MPOs retain the flexibility to adopt a
programmatic mitigation plan into the
transportation planning process by
following the process outlined in
paragraph (b). There are no specific
timelines involved for public review
and comment under the optional
framework in the final rule, but FHWA
and FTA encourage States and MPOs to
utilize public review and comment
timelines that are consistent with their
transportation planning process.
Furthermore, all comments on a
programmatic mitigation plan received
during the public review and comment
period should be considered when
developing the final plan.

Section 450.214(d)

The CALTRANS noted appreciation
for the support for programmatic
mitigation plans, but expressed
concerns about acceptance of such plans
by Federal and State regulatory
agencies. The commenter specifically
questioned whether rulemaking to
govern the regulatory agencies toward
the goal of reaching a higher level of
commitment to programmatic mitigation

lanning activities might be possible.

The FHWA and FTA note that the
statutory framework for programmatic
mitigation plans that is the subject of
this final rule specifically requires
consultation with the agency or agencies
with jurisdiction over the resource
covered by the programmatic mitigation
plan (23 U.S.C. 169(b)(4)) and in the
regulatory text at 23 CFR 450.214(d) and
320(d). However, the statute does not
provide FHWA and FTA with authority

to affect the responsibility of resource
agencies, which must address their own
statutory requirements concerning the
resources under their jurisdiction.
Consequently, the language found in the
NPRM and supported by statute is
retained with one exception. In
paragraph (d), FHWA and FTA replaced
the word “developed” with “adopted,”
to indicate that the adoption process
described in paragraph (b) is necessary
when utilizing a mitigation plan
developed under this authority for use
in future environmental reviews.
Section 1306 of the FAST Act amends
23 U.S.C. 169(f) to change “may use” to
“shall give substantial weight to”” and
changes “‘any other environmental laws
and regulations” to “other Federal
environmental law” such that a Federal
agency responsible for environmental
reviews “‘shall give substantial weight
to” the recommendations in the
programmatic mitigation plan when
carrying out its responsibilities under
NEPA or “other Federal environmental
law.” Sections 450.214(d) and
450.320(d) of the Final Rule are
amended to reflect these changes.

Section 450.214(e)

Fifteen entities (AASHTO,
CALTRANS, CO DOT, CT DOT, DC
DOT, H-GAC, ID DOT, MT DOT, ND
DOT, NYS DOT, OR DOT, PA DOT, SD
DOT, TX DOT, and WY DOT)
commented on preserving the flexibility
in the statute for States and MPOs to
determine whether to develop
programmatic mitigation plans, citing
the voluntary nature of programmatic
mitigation plans.

The FHWA and FTA concur with the
commenters and have edited the
language in the NPRM to clarify that the
development of the programmatic
mitigation plan is entirely optional, as
addressed in the introductory language
of the regulatory text in section
450.214(a). The FHWA and FTA
encourage the development and use of
programmatic mitigation plans, but do
not require it as part of the
transportation planning process. Based
on comments received on paragraphs (b)
and (e), FHWA and FTA also added a
new paragraph (f) to the section to
provide additional clarity on the
flexibility to develop programmatic
mitigation plans outside of the
transportation planning process, and
then adopt such plans into the
transportation planning process.

Section 450.216 Development and
Content of the Long-Range Statewide
Transportation Plan

Fifty commenters submitted
comments on this section (AASHTO,

ASHTD, Boone County Resource Mgmt.,
Braxo Valley COG, Buckeye Hills-
Hocking Valley RDD, CO DOT, Crystal
Hitchings (private citizen), DC DOT,
East TX Chief Elected Officials/RPO,
Florida MPO Advisory Council,
FMATS, IA DOT, ID DOT, ME DOT,
Meramec RPC, MI DOT, Mid-Columbia
Economic Development District, Mid-
Region Rural Planning Agencies TPO
and NM RTPOs, MO DOT, MT DOT,
NADO, NARC, National Association of
Working Women, National Trust for
Historic Preservation, NC DOT, ND
DOT, NJ DOT, North Carolina
Association of RPOs, North Central
Pennsylvania RPDC, Northern Maine
Development Commission, Northern
Shenandoah Valley Regional
Commission, NRDC, NY State
Association of MPOs, NYS DOT, OR
DOT, Partnership for Active
Transportation, Region Five
Development Commission, Region Nine
Development Commission, SD DOT,
South Alabama RPC and RPO, South
Plains AOG, Southern Windsor County
RPC, TX DOT, Transportation for
America, Two Rivers-Ottauquechee
Regional Commission, Upper Minnesota
Valley RDC, VA DOT, VT DOT, West
Central Indiana EDD, WI DOT, and WY
DOT). Nineteen of the comment letters
were from States, 18 were from regional
planning organizations, 8 were from
associations representing public
transportation agencies, 4 were from
advocacy groups, and 1 was from an
MPO

Several RPOs (Boone County
Resource Management, Brazo Valley
COG, Buckeye Hills-Hocking Valley
RDD, East Texas Chief Elected Officials
RPO, Meramec RPC, Mid-Columbia
EDD, Mid-Region Rural TPO and New
Mexico RTPOs, NADO, North Carolina
Association of RPOs, Northern Maine
Development Commission, Northern
Shenandoah Valley Regional
Commission, Region Five Development
Commission, Region Nine Development
Commission, South Alabama RPC and
RPO, South Plains AOG, Southern
Windsor County RPC, Two Rivers-
Ottauquechee Regional Commission,
Upper Minnesota Valley RDC, and West
Central Indiana EDD) and one citizen
(Crystal Hitchings) commented that
there are several regional plans that
States should consider incorporating (by
reference or summary) into their long-
range statewide transportation plan,
particularly in States where an RTPO
framework is not in place to provide
regional long-range transportation plans.
Specific examples provided include the
Comprehensive Economic Development
Strategies (CEDS), required for EDDs
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recognized by the U.S. Economic
Development Administration; and
regional sustainability plans, recognized
by HUD. The commenters stated that
these are examples of plans that provide
a regional perspective on transportation
and land use that may inform the
transportation decisionmaking process
and encourage coordinated investment
across Federal and other public program
funds. In response to these comments,
the final rule reflects the statutory
provision that requires States to
cooperate with nonmetropolitan
officials with responsibility for
transportation or the RTPOs, if
applicable, when developing the long-
range statewide transportation plan. The
RTPOs or nonmetropolitan officials
with responsibilities for transportation
are encouraged to share these regional
plans with the State during this
cooperative process. However, this
cooperation does not mean that the
State must incorporate these plans or
their investment strategies into the long-
range statewide transportation plan.
That is at the discretion of individual
States.

The NRDC commented on the section-
by-section analysis of the long-range
statewide transportation plan in the
NPRM, which states that section
450.216 maintains the opportunity for
the long-range statewide transportation
plan to be comprised of policies and/or
strategies, not necessarily specific
projects over the minimum 20-year
forecast period. The commenter stated
that, in addition to policies and/or
strategies, the long-range statewide
transportation plan should also include
specific projects.

In response to this comment, FHWA
and FTA believe that in section 23
U.S.C. 135(f), Congress intended to
allow States the flexibility to develop a
long-range statewide transportation plan
that includes policies and/or strategies
and not specific projects. The FHWA
and FTA have reflected that intention in
section 450.216 of the final rule. States
may, at their discretion, include projects
in the long-range statewide
transportation plan. However, 23 U.S.C.
135(f) and the final rule do not require
it. No changes are made to this section
as a result of the comment.

Section 450.216(b)

Section 1202 of the FAST Act amends
23 U.S.C. 135(f)(8) such that the long-
range statewide transportation plan
shall include consideration of the role of
intercity buses may play in reducing
congestion, pollution, and energy
consumption. Section 450.216(b) in the
final rule is amended to include this
new provision.

Section 450.216(d)

Several commenters (AASHTO, MI
DOT, NC DOT, and SEMCOG) objected
to section 450.216(d), which states that
the long-range statewide transportation
plan should integrate the priorities,
goals, countermeasures, strategies, or
projects contained in the HSIP,
including the SHSP, and the Public
Transportation Agency Safety Plan. The
commenters asked that it be struck from
the final rule because it is not
specifically in the statute. The basis of
this provision predates the MAP-21.
The integration of safety and the
priorities, goals, countermeasures, and
projects of the SHSP into the long-range
statewide transportation plan was also
part of the previous 2007 planning
regulations (23 CFR 250.214(d)).

The FHWA and FTA believe the
importance of safety, particularly the
early consideration of safety, warrants
retaining this provision in the final rule.
The FHWA and FTA note that
compliance with this provision is not
mandatory under the old rule or under
this final rule. Lastly, safety is one of the
key performance areas identified in
MAP-21 for performance management
of the transportation system and,
consequently, is part of the MAP-21
mandated performance based planning
process. The FHWA and FTA therefore
left this provision in the final rule as
proposed.

The New York Association of MPOs
commented that in paragraph (d)(2), the
language lacks guidance on when targets
should be set and how frequently they
should be updated. The FHWA and FTA
respond that the timeframe for States
and MPOs to set targets is tied to the
effective dates of the performance
management rules, not the planning
rule. In sections 450.226 and 450.340,
the planning rule sets the timeframe
whereby the performance targets must
be reflected in the long-range statewide
transportation plan and in the MTPs.

The NYS DOT expressed support for
a performance-based approach to the
development of the long-range statewide
transportation plan, with more
emphasis on data driven program
outcomes, whereas its previous long-
range statewide transportation plans
have been policy focused and less
quantitative in terms of goal setting. The
commenter further commented on the
need for flexibility in the timeframe for
updating the long-range statewide
transportation plan and the necessary
coordination with MPO long-range
planning.

The FHWA and FTA response to this
comment is that the planning NPRM
and the final rule, in sections 450.226

and 450.340, consistent with 23 U.S.C.
135(1) and 49 U.S.C. 5304(k) provide for
a 2-year transition period after the
publication of this final rule for the
States and MPOs to bring their planning
documents (long-range statewide plan,
MTP, STIP, and TIPs) into compliance
with these requirements.

Section 450.216(f)

Section 1202 of the FAST Act amends
23 U.S.C. 135(f)(7) to change “should”
to ““shall” to note that the statewide
transportation plan “shall” include a
description of performance measures
and targets and ‘‘shall” include a system
performance report. Sections
450.216(f)(1) and (2) in the final rule are
amended to include this new provision.

Section 450.216(f)(2) states that the
statewide transportation plan shall
include a system performance report,
and subsequent updates, evaluating the
condition and performance of the
transportation system with respect to
the performance targets, including
progress achieved by the MPOs in
meeting the performance targets in
comparison with system performance
recorded in previous reports. The
Florida MPO Advisory Council
commented that it is unclear if the
performance targets described in this
section relate to those set by the State
or those set by the MPO, and that it also
is not clear the comparison described in
this section is to State or metropolitan
area system performance recorded in
previous reports.

The FHWA and FTA response to this
comment is that this report shall
include a description of both State and
MPO targets and also a description of
State and MPO progress at achieving
their respective targets. This
requirement is based on 23 U.S.C.
135(f)(7) and 49 U.S.C.(f)(7)(B), which
state that the long-range statewide
transportation plan shall include a
system performance report and
subsequent updates evaluating the
condition and performance with respect
to the performance targets, including
progress achieved by the MPO in
meeting the performance targets in
comparison with system performance
recorded in previous reports.

The WI DOT commented that section
450.216(f)(2) does not address the
inclusion of performance targets in
plans adopted shortly after rule
publication. The FHWA and FTA
response to this comment is that
sections 450.226 and 450.340 provide
for a 2-year transition period after
publication of the final rule for States
and MPOs to bring the long-range
statewide transportation plan, MTPs,
STIPs, and TIPs into compliance. The
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IA DOT commented that it is not clear
what subsequent updates refers to in
section 450.216(f)(2). In response,
FHWA and FTA refer the commenter to
a similar comment and response at
section 450.324(f)(4).

The ME DOT sought further
clarification on the system performance
report that must be included with
updates to the long-range statewide
transportation plan. Specifically, the ME
DOT asked what would be the required
cycle for subsequent updates of the
long-range statewide transportation
plan. In response, the MAP-21 and the
FAST Act do not establish a cycle for
updating the statewide long-range
transportation plan. It is at the State’s
discretion to decide when to undertake
an update. However, if a State chooses
to update its long-range statewide
transportation plan after the regulatory
phase-in provisions in sections 450.226
and 450.340, the State must reflect the
new requirements in that update.

The FMATS emphasized the
necessary coordination among the
States, MPOs, and operators of public
transportation to establish performance
targets. The FHWA and FTA agree that
coordination between the State, MPOs,
and operators of public transportation
will be critical to both setting and
achieving performance targets for each
of the entities.

The FMATS also pointed out that
fundamentally, the State develops a
long-range statewide transportation plan
that is a policy document, whereas the
MPO MTP contains a fiscally
constrained project list and policies.
This might create a disconnect in State
and MPO coordination. The FMATS
noted that an MPO has no say in which
projects actually are implemented, and
that may impact the MPO’s performance
reporting and ability to achieve
performance targets. In response, FHWA
and FTA feel strongly that interagency
coordination is an important part of
successful implementation of the 3—C
planning process, including the new
requirements for performance-based
planning. Section 450.314 of the final
rule provides that the States, MPOs, and
operators of public transportation must
identify and document, either through
the metropolitan planning agreement or
other means, their mutual
responsibilities in the implementing a
performance-based approach to
planning and programming. See section
IV(B) (recurring comment themes) for
more discussion on this issue and
FHWA and FTA responses.

Section 450.216(1)

Section 1202 of the Fast Act amends
23 U.S.C. 135(f)(3)(A)(ii) to add adds

public ports to the list of entities States
shall provide a reasonable opportunity
to comment on the plan and adds
examples of private providers of
transportation. Section 450.216(1)(2) in
the final rule is amended to include
these new provisions.

Section 450.216(n)

The AASHTO, ASHTD, ID DOT, MI
DOT, MT DOT, ND DOT, SD DOT, and
WY DOT requested that FHWA and
FTA delete the language in section
450.216(n) that states that the long-range
statewide transportation plan should be
informed by the financial plan and the
investment strategies from the State
asset management plan for the NHS and
by the public transit asset management
plans. The commenters argue that it
infringes on the States’ flexibility to
determine the content in their long-
range transportation plans, including
whether to create a policy- or project-
based plan. See section IV(B) (recurring
comment themes) for more discussion
on this issue and FHWA and FTA
responses.

The VA DOT recommends that FHWA
and FTA specifically require that
development of the long-range statewide
transportation plan includes
consideration or integration of the
congestion management plans,
performance plans and, where
applicable, the CMAQ performance
plan. The FHWA and FTA response is
that under the final rule at sections
450.206(c)(4) and 450.306(d)(4), the
States and MPOs are required to
integrate the goals, objectives, and
performance measures from other State
transportation plans and transportation
processes, as well as any plans
developed pursuant to chapter 53 of
title 49, into the statewide and
metropolitan transportation planning
processes. Examples of such plans
include the HSIP and SHSP, as defined
in 23 U.S.C. 148; the State Asset
Management Plan for the NHS, as
defined in 23 U.S.C. 119(e); the State
Freight Plan (if the State has one), as
defined in section 1118 of MAP—21; the
Transit Asset Management Plan, as
defined in 49 U.S.C.; the Public
Transportation Agency Safety Plan, as
defined in 49 U.S.C. 5329(d); and, for
certain MPOs in metropolitan areas, the
congestion mitigation and air quality
improvement program performance plan
as defined in 23 U.S.C. 149(1), as
applicable, and the congestion
management process, as defined in 23
CFR 450.322, if applicable. Since the
congestion mitigation and air quality
improvement performance plan and the
congestion management process are
unique to certain metropolitan areas,

FHWA and FTA limited the integration
of those plans to the metropolitan
transportation planning process in those
areas.

The Nine to Five National Association
of Working Women commented that an
equitable transportation system is
critical to creating thriving communities
of opportunity. The commenter stated
that where and how we decide to make
transportation investments is critical to
communities’ access to economic
opportunity. The commenter further
stated that low-income and minority
communities face tremendous barriers
in access to transportation that can get
them to critical places (e.g., school,
work, child care, appointments, and
grocery stores), and that reducing those
barriers will require targeted
investments. The commenter further
stated that by developing State and
metropolitan planning guidance that
includes the voices of directly affected
communities and prioritizes enhanced
mobility and opportunity for the most
vulnerable populations, transit
investments can go a long way to
supporting improved social and
economic outcomes in these
communities. See section IV(B)
(recurring comment themes) for more
discussion on this issue and FHWA and
FTA responses.

The National Trust for Historic
Preservation commented that additional
language should be added under section
450.216(i) to state that State and local
resource protection and historic
preservation agencies shall be contacted
to obtain existing inventories, and the
State may fund the preparation or
updating of such inventories, pursuant
to this Chapter, if inventories are not
current or available.

In response to this comment, FHWA
and FTA note that at the time the NPRM
was under development, language was
added to sections 450.206(b) and
450.306(c) to include section 4(f)
properties, as defined in 23 CFR 774.17,
as one of several examples to consider
for establishing the degree of
consideration and implementation of
the planning factors. Section 4(f)
properties include land of a historic site
of national, State, or local significance
(23 CFR 774.17). The FHWA and FTA
also note that under section 450.216(i),
it is already provided that the long-
range statewide transportation plan
shall be developed, as appropriate, in
consultation with State, tribal, and local
agencies responsible for land use
management, natural resources,
environmental protection, conservation,
and historic preservation. This
consultation shall involve comparison
of transportation plans to State and
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tribal conservation plans or maps, if
available, and comparison of
transportation plans to inventories of
natural or historic resources, if
available. The FHWA and FTA agree
that if a State seeks to prepare or update
local resource protection and/or historic
preservation inventories as part of their
update to the long-range statewide
transportation plan, they may do so, but
are not required.

Two advocacy groups (NRDC and
Transportation for America) commented
that differences between the State and
metropolitan planning sections of the
proposed rule should be reconsidered.
See section IV(B) (recurring comment
themes) for more discussion on this
issue and FHWA and FTA responses.

The NJ DOT commented that similar
to the MPO option to use scenario
planning, many States also use scenario
planning in the development of their
long-range statewide transportation
plans. The NJ DOT will be considering
the use of scenario planning when it
undertakes its next update of the long-
range statewide transportation plan. The
FHWA and FTA encourage other
entities, such as the States, to use
scenario planning in their transportation
planning process as a best practice,
particularly as part of developing the
long-range statewide transportation

lan.

The VT DOT recommended
incorporating climate resilience as one
of the components of the statewide
transportation planning process. See
section IV(B) (recurring comment
themes) for more discussion on this
issue and FHWA and FTA responses.

Section 450.216(k)

Several commenters (AASHTO, CO
DOT, DC DOT, ID DOT, MT DOT, ND
DOT, SD DOT, TX DOT, and WY DOT)
commented on the requirement in
section 450.216(k) that a long-range
statewide transportation plan shall
include a discussion of potential
environmental mitigation activities and
potential areas to carry out these
activities, and that the State shall
develop the discussion in consultation
with Federal, State, regional, local, and
tribal land management, wildlife, and
regulatory agencies. The commenters
noted that the consultation referenced
in this section is too broad and should
only relate to applicable Federal, State,
local, and regional agencies and tribes.
Specifically, a State’s transportation
officials should not have to consult on
mitigation issues in the southern part of
the State with local officials from a
distant northern part of the State and
that the final rule should be revised to
make this clear. The FHWA and FTA

agree with this comment and have made
this change in section 450.324(f)(10) of
the final rule.

The Florida MPO Advisory Council
and NARC commented that section
450.216(k) should also include MPOs on
the list of entities with which the State
must consult when developing the
discussion of potential environmental
mitigation activities in the long-range
statewide transportation plan. The
FHWA and FTA response to this
comment is that the suggested change is
not necessary because States are already
required to develop the long-range
statewide transportation plan in
cooperation with the affected MPOs
under section 450.216(g).

The MARC commented that it
supports the requirements for State
consultation with Federal, State, tribal,
regional, and local land management,
wildlife, and regulatory agencies when
the State is developing discussion on
potential environmental mitigation
activities for the long-range statewide
transportation plan as described in
section 450.316(k).

Section 450.216(1)

In section 450.216(1)(2) of the final
rule, public ports has been added to the
list of interested parties that a State
shall provide a reasonable opportunity
to comment on the proposed long-range
statewide transportation plan exactly as
described in the FAST Act section 1201
(23 U.S.C. 135(f)(3)(A)(ii)). Also, in
section 450.216(1)(2), examples of
providers of private providers of public
transportation have been added to the
final rule exactly as described in FAST
Act section 1202 (23 U.S.C.(f)(3)(A)(i1))
including intercity bus operators,
employer based cash-out program,
shuttle program, or telework program.

Section 450.216(m)

On sections 450.216(m) (development
and content of the long-range statewide
transportation plan) and
450.324(f)(11)(iii) (development and
content of the MTP), the Partnership for
Active Transportation commented that
it strongly supports consideration of
innovative financing methods in both
the long-range statewide transportation
plan section and the MTP. The
commenter further stated that the
proposed revisions in the NPRM should
explicitly encourage consideration of
innovative financing techniques in the
context of active transportation. The
commenter also stated that many
transportation planners do not currently
consider public-private partnerships as
a way to finance pedestrian and bicycle
projects. The FHWA and FTA believe
that the existing language in sections

450.216(m) and 450.324(f)(11)(iii) that
encourages an assessment of innovative
financing techniques is broad based,
and is meant to include all projects in
the plan, including the financing of
pedestrian and bicycle projects.
Therefore, no changes are warranted.

The CO DOT commented that section
450.216(m), which provides that the
financial plan for the long-range
statewide transportation plan may
include an assessment of the
appropriateness of innovative finance
techniques (for example, tolling,
pricing, bonding public-private
partnerships, or other strategies) as
revenue sources, seems inappropriate
and that these financing instruments
have been around for a long time. In
response to this comment, FHWA and
FTA note that even though these
techniques might be well-established,
this text was included to encourage
consideration of financing techniques
for projects early on in the planning
process (i.e., during the development of
the long-range statewide transportation
plan). The FHWA and FTA also note
that this provision is optional. No
changes are made to this section based
on this comment.

Section 450.218 Development and
Content of the Statewide Transportation
Improvement Program

Forty-eight commenters (Addison
County RPC, AASHTO, Boone County
Resource Management, Brazo Valley
COG, Buckeye Hills-Hocking Valley
RDD, CT DOT, East Texas Chief Elected
Officials RPO, FL. DOT, FMATS, GA
DOT, Hitchings (private citizen), IA
DOT ID DOT, MA DOT, MD DOT,
Meramec RPC, Miami-Dade MPO, MI
DOT, Mid-Region RTPO and New
Mexico RPOs, MN DOT, MT DOT,
NADO, NARC, NC DOT, ND DOT, NJ
DOT, North Central PA RPDC, Northern
Maine Development Commission,
NRDC, NYS DOT, OK DOT, Region Five
Development Commission, Region Nine
Development Commission, RTC and
NCTCOG, RI DOT, SD DOT, South
Alabama RPC and RPO, Southeast
Alabama RPO, SEMCOG, TriMet, Two
Rivers-Ottauquechee Regional
Commission, TX DOT, Upper Minnesota
Valley RDC, US Travel Association, VT
DOT, WA State DOT, West Central
Arkansas Planning and Development
District, West Central Indiana EDD, WI
DOT, and WY DOT) submitted
comments on this section. Twenty of the
comment letters were from States, 17
were from regional planning
organizations, 5 were from associations
representing transportation agencies, 4
were from MPOs, 1 was from an
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operator of public transportation, and
one was from an advocacy group.

The NRDC commented that it would
like for the FHWA'’s Federal-aid
highway program to be more like the
FTA’s new starts program. The FHWA
and FTA response to this comment is
that it is outside the scope of the final
rule.

The AASHTO commented that it
would like for the final rule to
emphasize that the function of the STIP
is to provide an annual listing of
projects for a period of 4 years to inform
the public, partners, and review
agencies. In response, FHWA and FTA
note that sections 450.218(a)—(q)
describe the development and content
of the STIP, including requirements to
include specific project information, the
horizon for the STIP, and State
consultation and cooperation with other
entities in developing the STIP. Section
450.220 describes FHWA and FTA
approvals of the STIP.

Section 450.218(b)

The IA DOT commented on section
450.218(b), seeking clarification if the
State’s approval of the MPO TIPs
constitutes approval or agreement that
MPO projects will help make progress
toward State and MPO targets. The
FHWA and FTA response to this
comment is that State (Governor)
approval of the MPO TIP does not
constitute State approval or agreement
that MPO projects in the TIP will help
make progress toward State and MPO
targets. The FHWA and FTA reiterate
that under sections 450.206(c)(2) and
450.306(d)(2)(ii) in the final rule, States
and MPOs are required to coordinate
State and MPO target setting, and the
targets should be consistent to the
maximum extent practicable.

Section 450.218(c)

The MN DOT commented that the
requirement to develop the STIP in
cooperation with affected
nonmetropolitan local officials with
responsibility for transportation or in
cooperation with an RTPO, if
applicable, in section 450.218(c) is in
conflict with section 450.210(d). Section
450.210(d) provides that an RTPO, if
established and designated by the State,
shall develop a regional TIP for
consideration by the State. The FHWA
and FTA do not see this as a conflict.
States are required to cooperate with
nonmetropolitan local officials or with
an RTPO, if applicable, when
developing the STIP. However, a State
is not required to include an RTPO TIP
as part of the STIP.

The OK DOT commented that it does
not agree with FHWA and FTA

interpretation in section 450.218(c) that
the STIP shall be developed in
cooperation with affected
nonmetropolitan officials with
responsibility for transportation or, if
applicable, through RTPOs. The OK
DOT suggested that development should
be in consultation rather than with
cooperation, given 23 U.S.C.
135(g)(2)(B)(i).

The FHWA and FTA do not agree
with this comment and have explained
the rationale for using the word
“‘cooperation” in this context in the
section-by-section discussion in the
NPRM. Specifically, the final rule
changed the terms “consultation” with
“nonmetropolitan” officials to
“‘cooperation” with “nonmetropolitan”
officials and added cooperation with
RTPOs, if applicable. These changes
reflect MAP-21 revisions to 49 U.S.C.
5304(g)(2)(B)(i). Whereas 49 U.S.C. 5304
is nearly the same as 23 U.S.C. 135, this
is one instance where changes to the
two statutes were inconsistent. The
MAP-21 revision to section
135(g)(2)(B)(i) does not change
“consultation” to “cooperation.”

In updating the final rule, FHWA and
FTA determined that it was appropriate
to use the term ‘““‘cooperation” rather
than “consultation” in this paragraph.
To have two different processes (a
consultation process for Title 23 actions
and a cooperation process for Title 49
actions) is overly burdensome. Using
the term “‘cooperation” is consistent
with the comparable changes that MAP—
21 made to the long-range statewide
transportation plan provisions (see
section 450.216(h)). Because of the long-
standing requirement that the STIP be
consistent with the long-range statewide
transportation plan (section 450.218(k)),
the State should follow a similar
coordination process for both of these
documents. In addition, as defined for
purposes of part 450, cooperation
requires States to work more closely
with nonmetropolitan local officials and
RTPOs, if applicable, than consultation.
This change is also consistent with the
overall MAP-21 approach to increasing
the presence of affected
nonmetropolitan local officials and
regional planning organizations in the
statewide planning process. No changes
are made to the final rule based on this
comment.

Section 450.218(1)

The AASHTO, ID DOT, MT DOT, ND
DOT, SD DOT, SEMCOG, and WY DOT
commented that in section 450.218(1),
only the cost estimates in the STIP
should be shown in year of expenditure
dollars and not both cost estimates and
revenue projections. See section

450.324(f) for more discussion and
FHWA and FTA’s responses to this and
similar comments on this topic.

The ID DOT, MT DOT, ND DOT, SD
DOT, and WY DOT commented that
although the financial plan is optional,
section 450.218(1) requires too much
detail. The FHWA and FTA response to
this comment is that this provision
provides the State the option of
including a financial plan with the
STIP, and the details provided in this
section are intended to help a State use
the financial plan to assess the
availability of funding in relation to the
costs of implementing the program of
projects in the STIP.

Section 450.218(0)

The AASHTO, MI DOT, MT DOT, TX
DOT, and WY DOT commented on
proposed section 450.218(0). The
section states that the STIP should be
informed by the financial plan and the
investment strategies from the State
asset management plan for the NHS and
by the public transit asset management
plans. The commenters suggested that
this language is undefined, confusing,
and could potentially be interpreted and
applied inconsistently. See section IV(B)
(recurring comment themes) for more
discussion on this issue and FHWA and
FTA responses.

The TX DOT commented that the
final rule should acknowledge that
funding sources other than Federal
funds may have a role in helping a State
achieve performance targets. The FHWA
and FTA have deleted section
450.218(0) from the final rule. The
FHWA and FTA agree that funding
sources other than Federal funds may
have a role in helping a State achieve
performance targets. However, FHWA
and FTA believe that it would be
unnecessarily duplicative to restate this
in the final rule.

Section 450.218(p)

The WA State DOT commented that
section 450.218(p) should be modified
to include the phrase “or phase of the
project” at the end of this paragraph and
state that the STIP shall include a
project, or an identified phase of a
project, only if full funding can
reasonably be anticipated to be available
or the project or phase of the project
within the time period contemplated for
completion of the project. The FHWA
and FTA disagree with this comment.
The FHWA and FTA believe that in the
language in 23 U.S.C. 135(g)(5)(E),
Congress intended that the STIP would
be fiscally constrained and that projects
in the STIP would be fiscally
constrained. As a result, FHWA and
FTA used the language from 23 U.S.C.
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135(g)(5)(E) in this paragraph. This has
been a long-standing interpretation. By
making the change that the commenter
requested, it would change the meaning
of the paragraph by allowing States to
include project phases in the STIP
without demonstrating funding
availability for the entire project. The
result would be such projects and the
STIP itself would not be fiscally
constrained. As such, FHWA and FTA
are not making changes to the final rule.

Section 450.218(r)

Section 450.218(r) requires that the
STIP include, to the maximum extent
practicable, a discussion of the
anticipated effect of the STIP toward
achieving the performance targets
identified by the State in the long-range
statewide transportation plan or other
State performance-based plans linking
investment priorities to those
performance targets. It further states that
this discussion should be consistent
with the strategies to achieve targets
presented in the long-range statewide
transportation plan and other
performance management plans such
has the highway and transit asset
management plans, the SHSP, the
public transportation agency safety
plan, the CMAQ performance plan, and
the State freight plan (if one exists).
Several commenters (AASHTO, ID DOT,
MT DOT, ND DOT, NY DOT, SD DOT,
and WY DOT) objected to the language
and suggested instead that this
paragraph should track the statutory
language.

The FHWA and FTA agree, in part,
with this comment and eliminated the
list of examples of other performance
management plans that was proposed
for inclusion in section 450.218(r)
because these examples are already
listed in section 450.206(c)(4). The
FHWA and FTA feel that the provisions
in section 450.206(c)(4) are sufficient to
ensure the integration of elements of
other federally required performance-
based plans and processes and so do not
need to reiterate. The FHWA and FTA
retained the phrase “or other State
performance-based plan(s)” in this
paragraph because, as noted in 23 CFR
450.216(f)(1), a State is not required to
include performance targets in the long-
range statewide transportation plan. For
those States that do not include
performance targets in the long-range
statewide transportation plan, this
provision would make it clear that
States are still required to utilize other
State performance-based plans for those
targets. Section 450.218(r) in the NPRM
became section 450.218(q) in the final
rule with the changes noted above.

The MN DOT commented that the
STIP should not be the identified
document for reporting, and that the
reporting requirements of section
450.218(r) are too prescriptive. The MN
DOT further commented that it would
like flexibility in how and where to
report.

In response to this comment, FHWA
and FTA believe that the intent of
Congress in 23 U.S.C. 135(g)(4) is that
the STIP will include, to the maximum
extent practicable, a discussion of the
anticipated effect of the STIP toward
achieving the performance targets
established in the long-range statewide
transportation plan, linking investment
priorities to those performance targets.
The FHWA and FTA have reflected that
intent in section 450.218(r) of the
NPRM, which became 450.218(q) in the
final rule. As previously discussed, the
language in the NPRM at section
450.218(r), which required the State to
link this discussion in the STIP to the
other State performance-based plans
and processes, was removed from the
final rule.

Several commenters (AASHTO, CT
DOT, FL DOT, GA DOT, ID DOT, MT
DOT, NC DOT, ND DOT, NYS DOT, SD
DOT, TriMet, WI DOT, and WY DQOT)
commented on section 450.218(r) in the
NPRM that States should not be
required to include information on
individual projects and should not be
required to link individual projects with
specific performance measures as part of
the discussion on the anticipated effect
of the STIP toward achieving the
performance targets in the long-range
statewide transportation plan or other
State performance based plan(s). See
section IV(B) (recurring comment
themes) for more discussion on this
issue and FHWA and FTA responses.
Section 450.218(r) in the NPRM and
section 450.218(q) in the final rule
include requirements for States to
include a discussion in the STIP of the
anticipated effect of the STIP (as a
whole) toward achieving the federally
required performance targets identified
by the State in the long-range statewide
transportation plan or other state
performance-based plans, linking
investment priorities (at a program
level) to those performance targets.

At least one commenter suggested that
it is unlikely that the projects within a
4-year program will actually result in a
target being met. Another commenter
suggested requiring the State, not the
MPO, to be responsible for establishing
and tracking performance in the MPO
TIPs. The FHWA and FTA respond that
these comments are outside the scope of
the final rule and are more appropriate

for the other performance management
rules.

The AASHTO, ID DOT, MT DOT, ND
DOT, SD DOT, and WY DOT
commented on proposed section
450.218(r) that the performance
reporting should only be limited to
federally required performance
measures. The FHWA and FTA agree
with this comment but do not believe
revisions to the regulatory text are
necessary.

The AASHTO, CT DOT, IA DOT, MD
DOT, NC DOT, VT DOT, and WI DOT
commented on section 450.218(r) that
States should have discretion regarding
the discussion of the anticipated effect
of the STIP toward achieving the
performance targets. That this may
include references to such documents as
performance reports that are more user
friendly. The FHWA and FTA agree that
States and MPOs should be provided
some flexibility in how they craft the
discussion in the STIP on the
anticipated effect of the STIP toward
achieving the performance targets, and
that States referencing other reports as
part of this discussion would be
acceptable.

The IA DOT commented that the
phrase “to the maximum extent
practicable” in section 450.218(r)
should be clarified with regard to the
level of analysis required to demonstrate
that projects in the STIP will help meet
performance targets.

Based on these comments, FHWA and
FTA will consider developing guidance
after this final rule and the other
performance management final rules are
published to provide assistance to the
States and MPOs on how this
requirement might be met and to what
extent they should demonstrate that the
projects (program) in the STIP and MPO
TIPs will help meet performance targets.
Similar comments were submitted on
section 450.326(d).

Two States (MN DOT and NJ DOT)
commented on section 450.218(r) that
the requirements for States to discuss in
the STIP the anticipated effect of the
STIP toward achieving performance
targets goes too far and is overly
prescriptive, even with the use of the
phrase “to the maximum extent
practicable.” The MN DOT further
stated that it annually publishes a stand-
alone transportation performance report.
The response to this comment is that
FHWA and FTA believe that the intent
of Congress in 23 U.S.C. 135(g)(4) is that
the STIP include, to the maximum
extent practicable, a discussion of the
anticipated effect of the STIP toward
achieving the performance targets
established in the long-range statewide
transportation plan (or other State



34102

Federal Register/Vol.

81, No. 103/Friday, May 27, 2016/Rules and Regulations

performance-based plans), linking
investment priorities to those
performance targets.

The U.S. Travel Association
commented that linking investment to
performance measures is imperative to
developing efficient transportation
networks that provide mobility choices
throughout the Nation. In response to
this comment, FHWA and FTA note that
section 450.218(r) in the NPRM, which
became section 450.218(q) in the final
rule, expressly states the STIP shall
include, to the maximum extent
practicable, a discussion of the
anticipated effect of the STIP toward
achievement of performance targets,
linking investment priorities to those
priorities.

Several regional planning
organizations (Addison County RPC,
Boone County Resource Management,
Braxo Valley Council of Government,
Buckeye Hills-Hocking Valley RDD, East
Texas Chief Elected Officials RPO,
Meramec RPC, Mid-Region Rural TPO
and New Mexico RTPOs, NADO,
Northern Maine Development
Commission, Region Five Development
Commission, Region Nine Development
Commission, South Alabama RPC and
RPO, Southeast Alabama RPO, Two
Rivers-Ottauquechee Regional
Commission, West Arkansas Planning
and Development District, and West
Central Indiana EDD) and one citizen
(Crystal Hitchings) commented that in
situations where a State has not
designated and established RTPOs that
would develop a regional TIP, the State
should refer to the regional priorities
identified in other regional
transportation plans when selecting
priorities for the STIP (e.g., regional
economic development plans).

In response to this comment, in
situations where a State has not
designated and established an RTPO,
the final rule requires the State to
cooperate with nonmetropolitan local
officials when developing the STIP.
This cooperation might include
discussion on regional priorities
identified in other regional
transportation plans (e.g., regional
economic development plans). This
cooperation does not mean that States
have to refer to these other plans as part
of the STIP.

The FMATS commented on NPRM
section 450.218(r) that it is essential for
the States to develop performance
targets in full coordination with the
MPOs and the nonmetropolitan
planning areas to ensure that
performance targets are considered
during the development of TIPs and
STIPs and investment priorities are tied
to targets.

The FHWA and FTA agree that State
and MPO coordination is a key part of
target setting by the States and the
MPOs. See section IV(B) (recurring
comment themes) for more discussion
on this issue and FHWA and FTA
responses. It is also important that
MPOs and operators of public
transportation coordinate in
metropolitan areas and that States
coordinate with rural operators of
public transportation as part of target
setting.

The Miami-Dade MPO stated that it is
important not only for States to
coordinate the STIP with MPOs, but
also important that the STIP be
consistent with metropolitan plans,
especially in TMAs. In response to this
comment, FHWA and FTA reiterate that
the STIP and the TIP must be consistent
with the long-range statewide
transportation plan (section 450.218(k))
and the MTP (section 450.326(i)),
respectively, and that the STIP must
incorporate the TIP without alteration
(section 450.218(b)).

The MA DOT commented that it
supports transparency within the
context of the STIP to provide a more
useful public document. The FHWA
and FTA agree with this comment. The
STIP is a key document for identifying
the States program of federally funded
projects, and through the public
involvement process, it provides
transparency on the States planned
expenditure of Federal funds on
projects.

The NRDC commented that they
disapprove of the differences between
the sections covering STIPs and those
covering TIPs, particularly the use of the
terms “may’’ and “‘shall.” The NRDC
argues that the provisions in the final
rule for the State STIP should mirror
those for the MPO TIP. For example, in
section 450.218(1), the STIP may include
a financial plan, whereas in section
450.324(f)(11), the TIP shall include a
financial plan. See section IV(B)
(recurring comment themes) for more
discussion on this issue and FHWA and
FTA responses.

Section 450.218(r) in the NPRM
requires that the STIP shall include, to
the maximum extent practicable, a
discussion of its effect toward achieving
the performance targets identified by the
State in the long-range statewide
transportation plan or other state
performance-based plans. The NJ DOT
commented that using the STIP as the
vehicle for reporting is too prescriptive.

The FHWA and FTA respond that
they believe it was the intent of
Congress in 23 U.S.C. 135(g)(4) that the
STIP shall include, to the maximum
extent practicable, a discussion of the

anticipated effect of the STIP toward
achieving the performance targets
established in the statewide
transportation plan, linking investment
priorities to those performance targets.
Therefore, FHWA and FTA included
this provision in the final rule at section
450.218(q).

The NJ DOT also stated that the STIP
and the final rule should not require
States to include performance
information on specific projects or link
individual projects to specific
performance measures. The FHWA and
FTA respond that this comment is
outside the scope of the final rule and
will depend on the specific performance
measures identified in the other FHWA
and FTA rules or guidance.

The NJ DOT further stated that large
portions of the NHS are supported by
non-Federal funding sources, such as
independent toll authorities, and that
projects funded by non-Federal sources
may appear in the STIP for information
purposes. The commenter further stated
that the final rule should acknowledge
that funding sources other than Federal
funds may have a role in meeting
performance targets. The FHWA and
FTA agree that funding sources other
than Federal funds may be used on the
NHS. However, the FHWA and FTA do
not feel that it is necessary to mention
this specifically in the final rule because
section 450.218(g) already states that the
STIP is only required to include projects
proposed for funding under 23 U.S.C.
and 49 U.S.C. Chapter 53.

Section 450.220 Self-Certification,
Federal Findings, and Federal
Approvals

Seven advocacy groups (Community
Labor United, Front Range Economic
Strategy Center, National Association of
Social Workers, Partnership for Working
Families, Policy Link, The Leadership
Conference on Civil and Human Rights,
and United Spinal Association)
provided comments on this section.
They provided comments about the
relationship of the transportation
planning process to traditionally
underserved populations, including EJ
and Title VI of the Civil Rights Act of
1964. See section IV(B) (recurring
comment themes) for more discussion
on this issue and FHWA and FTA
responses.

Section 450.222 Project Selection
From the STIP

Three commenters (AASHTO, NC
DOT, and WA State DOT) submitted
comments on this section. The
AASHTO requested that the phrase
“with responsibility for transportation”
be removed from the phrase
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“nonmetropolitan local officials with
responsibility for transportation” in
section 450.222(c) because it is
redundant with the definition of the
term “‘local officials” that is provided in
section 450.104.

The FHWA and FTA response to this
comment is that the proposed definition
for local officials was removed from the
final rule (see discussion under 450.104
in the section by section). However, the
final rule retains the long-standing
definition for nonmetropolitan local
officials. The phrase “with
responsibility for transportation” means
elected and appointed officials of
general purpose local government who
have responsibility (decisionmaking
authority) for transportation either
through ownership, operation,
maintenance, implementation, or other
means.

The NC DOT requested clarification
on the definition of a “nonmetropolitan
local official with responsibility for
transportation” in paragraph (c). The
FHWA and FTA response is that section
450.104 contains a definition for
nonmetropolitan local official. In
section 450.104, a nonmetropolitan
local official with responsibility for
transportation means elected and
appointed officials of general purpose
local government in a nonmetropolitan
area with responsibility for
transportation.

The WA State DOT sought
clarification on how FHWA or FTA
could approve a project or know of the
funding for operating assistance if the
project is not programmed in the STIP.
The commenter recommended
clarifying these situations in section
450.222(a).

In response, projects are funded
through grant requests that are
submitted to FTA by eligible recipients
for authorization and requests to
authorize projects and obligate funds
submitted to FHWA by the States.
Section 450.222(a) refers to sections
450.218(g) and 450.220(d), which
describe specific situations where
projects do not have to be in the STIP.
Section 450.220(d) is a long-standing
regulatory provision that allows FHWA
and FTA to approve operating
assistance for specific projects or
programs without including a project or
program in the STIP. The FHWA and
FTA also note that, as described in
section 450.218(g), there are also other
categories of projects that do not have to
be included in the STIP. Based on these
comments, FHWA and FTA made no
changes to the final rule.

Section 450.224 Applicability of NEPA
to Statewide Transportation Plans and
Programs

The AASHTO, Boone County
Resource Management, Brazo Valley
COG, Buckeye Hills-Hocking Valley
RDD, Crystal Hitchings, East Texas
Chief Elected Officials RPO, Meramec
RPC, Mid-Region Rural TPO and New
Mexico RTPOs, NADO, North Carolina
Association of RPOs, North Central
Pennsylvania RPDC, Northern Maine
Development Commission, Northern
Shenandoah Valley Regional
Commission, Region XII COG, South
Alabama RPC and RPO, Southern
Windsor County RPC, Two Rivers-
Ottauquechee Regional Commission,
West Central Arkansas Planning and
Development District, and West Central
Indiana EDD submitted comments on
this section to the docket.

The commenters suggested that
RTPOs should be mentioned as
contributors to the NEPA review process
since they may be involved in
establishing the purpose and need for
subarea corridor plans. In response to
this comment, FHWA and FTA feel that
RTPOs could contribute to the purpose
and need for the NEPA review process
given their role in conducting regional
planning. However, it is up to the State
and the RTPO in their cooperative
planning process to determine the role
of the RTPO in contributing to purpose
and need in NEPA review. Many of the
planning products developed thorough
an RTPO’s regional planning process,
such as the regional transportation plan
and corridor studies, are potentially
helpful toward contributing to the
purpose and need for a project. This
supports stronger linkages between the
planning and environmental processes
and provides an opportunity to
streamline the project development
process.

The FHWA and FTA do not believe
that a change is warranted in the final
rule because the establishment of
RTPOs and their use to contribute to
purpose and need for a project is
optional. The FHWA and FTA will
consider opportunities for including
discussion on potential roles for RTPOs
in contributing to PEL in future
guidance, case studies, and peer
exchanges.

The AASHTO commented that the
new authority for PEL described in
section 1310 of the MAP-21 makes the
project development process more
complex and cumbersome. The
AASHTO recommends that existing
authorities for PEL under appendix A to
the final rule be retained. The FHWA
and FTA response to this comment is

that this section 450.224 is not affected
by section 1310 of MAP-21. The
language in sections 450.212 and
450.318 is affected by the new
authorities for PEL that resulted from
section 1310 of the MAP-21. See
discussion on those sections in the
preamble and in the final rule for
details. The FHWA and FTA have made
no changes to the final rule based on
this comment.

Section 450.226 Phase-In of New
Requirements

Thirty-six commenters (AASHTO, AK
DOT, Albany MPO, ASHTD, California
Association for Coordinated
Transportation, CO DOT, CT DOT, DC
DOT, DRCOG, ID DOT, MT DOT, ND
DOT, SD DOT, GA DOT, H-G AC, IA
DOT, MD DOT, ME DOT, MI DOT, MN
DOT, MO DOT, NADO, NARC, NC DOT,
NJ DOT, NYMTA, NYS DOT, OR DOT,
PSRC, RI DOT, San Luis Obispo MPO,
SEMCOG, TX DOT, WA State DOT, WI
DOT, and WY DOT) submitted
comments on this section. Twenty-five
of the comment letters were from States,
six were from MPOs, three were from
associations, one was from an operator
of public transportation, and one was
from an advocacy group.

Many of the commenters (AASHTO,
AK DOT, Albany MPO, ASHTD, CO
DOT, CT DOT, GA DOT, H-GAC, IA
DOT, MD DOT, MI DOT, MN DOT, MO
DOT, NARC, NC DOT, NYS DOT, PSRC,
RIDOT, San Luis Obispo COG,
SEMCOG, and TX DOT) suggested that
all of the new performance management
requirements final rules should have a
single effective date and that the
planning requirements should be
coordinated with the implementation of
the other performance management
requirements. The commenters argued
that a single effective date would
prevent States and MPOs from creating
conflicts in establishing and
incorporating targets with differing time
periods and performance measures
during the planning process. See section
IV(B) (recurring comment themes) for
more discussion on this issue and
FHWA and FTA responses.

The NYS DOT commented that
sections 450.226(a)—(f) should use the
phrase “substantially meets the
requirements in this part” instead of
“meets the requirements in this part.” In
response, FHWA and FTA believe that
this clarification would not change the
meaning of this section and is not
necessary. No changes are made as a
result of this comment.

One commenter suggested that FHWA
and FTA consider changing the
language in the final rule such that only
STIP updates would be required to
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comply with the performance
management requirements after the 2-
year transition period instead of
requiring compliance with STIP
amendments and STIP updates. See
section IV(B) (recurring comment
themes) for more discussion on this
issue and FHWA and FTA responses.

One commenter stated that the phase-
in schedule is unclear. See section IV(B)
(recurring comment themes) for more
discussion on this issue and FHWA and
FTA responses.

The AASHTO, ID DOT, MT DOT, ND
DOT, NJ DOT, NYS DOT, SD DOT, and
WY DOT commented that in sections
450.226(e) and 450.226(f), the phrase
“meets the performance based planning
requirements” as part of the larger
phrase “FHWA/FTA will only approve
an updated or amended STIP that is
based on a statewide transportation
planning process that meets the
performance based planning
requirements in this part and in such a
rule,” is unnecessary and overreaching
and should be deleted. See section
450.340 for a detailed discussion and
response on this comment.

The IA DOT asked whether the 2-year
compliance date also applies to
amendments to long-range statewide
transportation plans. See section IV(B)
(recurring comment themes) for more
discussion on this issue and FHWA and
FTA responses.

The WI DOT questioned how States
would demonstrate coordination with
nonmetropolitan local officials in the
development of the long-range statewide
transportation plan and the STIP. In
response to this comment, FHWA and
FTA note that, as described in section
450.210(b), States must have a
documented process for cooperating
with nonmetropolitan local officials,
that is separate and distinct from the
public involvement process, and
provides opportunity for
nonmetropolitan local official
participation in the development of the
long-range statewide transportation plan
and the STIP. The State is required to
review and solicit comments from
nonmetropolitan local officials
regarding the effectiveness of the
cooperative process at least once every
5 years (section 450.210(b)(1)). The
FHWA and FTA further note that the
final rule defines cooperation in section
450.104. Cooperation means that the
State and the nonmetropolitan local
officials involved in carrying out the
transportation planning and
programming processes work together to
achieve a common goal or objective. The
FHWA and FTA believe that evidence
that the State is following its
documented process for cooperating

with nonmetropolitan local officials
helps to demonstrate that the
requirement for cooperation with
nonmetropolitan local officials in the
development of the long-range statewide
transportation plan and the STIP is
being met.

Subpart C—Metropolitan
Transportation Planning and
Programming

Section 450.300 Purpose

One comment was received on this
section. While the RI DOT agrees with,
and supports the performance-based
approach to the planning process
described in the NPRM, they are
concerned with balancing the need for
a performance-based approach and
public participation. In response,
FHWA and FTA acknowledge that
public participation is an important part
of the statewide and nonmetropolitan
and the metropolitan transportation
planning processes, and that the use of
a performance-based approach to the
planning process by the States and the
MPOs does add to the complexity of the
public participation process. The FHWA
and FTA note that States and MPOs
should engage the public in the
performance-based planning process
and consider their input when making
decisions about system performance,
including when setting performance
targets for performance measures and
making investment decisions for the
statewide long-range transportation
plan, MTP, STIP, and TIP.

Sections 1202 and 1201 of the FAST
Act, codified at 23 U.S.C. 135(a)(2) and
23 U.S.C. 134(a)(1) respectively, added
intermodal facilities that support
intercity transportation, including
intercity bus facilities and commuter
van pool providers to the purpose of the
statewide and metropolitan multimodal
transportation planning processes. The
Final Rule at sections 450.200 and
450.300 is amended to reflect this
change.

Section 1201 and 1202 of the FAST
Act amends 23 U.S.C. 134(a)(1) and
adds ““takes into consideration
resiliency needs” to the purpose of the
of the metropolitan transportation
planning process and the statewide and
nonmetropolitan transportation
planning process (23 U.S.C. 135(a)(2)).
The Final Rule at sections 450.300(a)
and 450.200 are amended to add this
change.

Section 450.302 Applicability

Section 450.302 discusses the
applicability of subpart C to
organizations and entities responsible
for the transportation planning and

programming processes in MPAs.
Subpart C are the provisions for
metropolitan transportation planning
and programming. No comments were
received on this section. The FHWA and
FTA did not propose any changes in the
NPRM or make any changes in the final
rule to this section.

Section 450.304 Definitions

Section 450.304 describes the terms
defined and used in this subpart C. No
comments were received on this section.
The FHWA and FTA did not propose
any changes in the NPRM or make any
changes in the final rule.

Section 450.306 Scope of the
Metropolitan Transportation Planning

Comments were received from Albany
MPO, AMPO, APTA, ARTBA, Board of
the French Broad River MPO, California
Association for Coordinated
Transportation, CALTRANS, Capital
Area MPO, Charlotte MPO, Community
Labor United, CT DOT, DC DOT,
DVRPC, Enterprise Community
Partners, Florida MPO Advisory
Council, FMATS, Front Range
Economic Strategy Center, Houston
MPO, MAG, MARC, Maui MPO, MD
DOT, ME DOT, Memphis MPO, MET
Council, MTC, MN DOT, NACTO,
NARC, National Association of Social
Workers, National Housing Conference,
National Trust for Historic Preservation,
NCTCOG/RTC, NJ DOT, NJPTA,
Northeast Ohio MPO, New York
Association of MPOs, NRDC, NYMTA,
NYMTC, NYS DOT, OK DOT, PA DOT,
Partnership for Active Transportation,
Partnership for Working Families,
Policy Link, Portland Metro, Public
Advocates, River to Sea TPO, SACOG,
San Luis Obispo MPO, SANDAG, Santa
Cruz County MPO, SCAG, Sierra Club,
SJCOG, South Florida MPO, TriMet, TX
DOT, United Spinal Association, VA
DOT, WA State DOT, Westchester
County Department of Public Works,
WFRC, Wilmington MPO, and WMATA.
Twenty-three comments were received
from MPOs, 15 from advocacy
organizations, 13 from States, 6 from
transportation associations, 4 from
operators of public transportation, and 1
from a local government.

Sections 1202 and 1201 of the FAST
Act amended 23 U.S.C. 134(h)(1) and 23
U.S.C. 135(d)(1) respectively to add two
new planning factors to the scope of the
statewide and nonmetropolitan and the
metropolitan transportation planning
processes: Improve resiliency and
reliability of the transportation system
and reduce or mitigate stormwater
impacts of surface transportation; and
enhance travel and tourism. The Final
Rule at sections 450.206(a)(9) and (10)
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and 450.306(b)(9) and (10) are amended
to reflect these new planning factors.

The San Luis Obispo COG and
SCCRTC commented about issues with
State and MPO coordination on
performance based planning and
programming. See section IV(B)
(recurring comment themes) for more
discussion on this issue and FHWA and
FTA responses.

Section 450.306(d)(2) discusses the
establishment of performance targets by
the MPO. The Memphis Urban Area
MPO commented that the final rule
should clarify to what extent parties
should proceed with harmonized
targets. The FHWA and FTA response to
this comment is that section
450.306(d)(2)(i) requires States and
MPOs to coordinate target setting to
ensure consistency, to the maximum
extent practicable, for the measures
described in 23 U.S.C. 150(c). Section
450.306(d)(2)(iii) requires MPOs to
coordinate with public transportation
operators, to the maximum extent
practicable, when selecting performance
targets that address performance
measures described in 49 U.S.C. 5326(c)
and 5329(d). No changes were made
based on these comments.

Section 450.306(d)(4) in the NPRM
would require an MPO to integrate into
the metropolitan transportation
planning process, directly or by
reference, the goals, objectives,
performance measures, and targets
described in other State transportation
plans and transportation processes, and
any plans developed under 49 U.S.C.
chapter 53 by operators of public
transportation. Examples of such plans
include the State asset management
plan for the NHS, described under 23
U.S.C. 119(e); the transit asset
management plan, described under 49
U.S.C. 5326; the SHSP, described under
23 U.S.C. 148; and the Public
Transportation Agency Safety Plan,
described under 49 U.S.C. 5329(d). The
Albany MPO, AMPO, DVRPC, NARC,
NYMTC, New York State Association of
MPOs, PA DOT, and San Luis Obispo
COG commented that this requirement
appears to be in conflict with sections
450.306(d)(2)(i), (ii), and (iii), which
state that each MPO shall establish
performance targets and the selection of
targets shall be coordinated with the
State and, to the maximum extent
practicable, operators of public
transportation. The FHWA and FTA
response to this comment is that these
provisions do not conflict. They reflect
the need for close coordination among
States, MPOs, and operators of public
transportation during the target setting
process to ensure that the targets are
coordinated and consistent to the

maximum extent practicable. This
would suggest that coordination during
the development of other performance-
based plans (such as asset management
plans, safety plans, freight plans, and
congestion plans) is also desirable
because these plans could affect the
performance targets and the investments
that support those targets set by the
State, MPO, and the operator of public
transportation. Both of these provisions
are based on statute.

The AMPO commented on section
450.306(d)(4) that it is concerned about
what the integration of other
performance-based plans and processes
into the metropolitan transportation
planning process might mean. The
FHWA and FTA response to this
comment is that integration of other
performance-based plans and processes
into the metropolitan transportation
planning process means, as described in
section 450.306(d)(4), that an MPO
integrates the goals, objectives,
performance measures, and targets
described in State transportation plans
and processes, and any plans developed
by operators of public transportation
under 49 U.S.C. chapter 53, into the
metropolitan transportation planning
process. The FHWA and FTA believe
that this integration means that as MPOs
develop the MTP and TIP as part of
their metropolitan transportation
planning process, they should be
considering the goals, objectives,
performance measures, and targets that
are described in these other
performance-based plans and processes.
Examples of these performance-based
plans and processes are included in
section 450.306(d)(4).

The Metropolitan Council MPO
commented on section 450.306(d)(4)
concerning the required integration of
elements of other State performance
based plans and processes. It suggested
that the MPO should determine which
plans should be integrated into its
performance-based planning process. In
response, FHWA and FTA note that the
statutory requirement, at a minimum, is
for the integration of elements (goals,
objectives, performance measures, and
targets) of other federally required
performance-based plans and processes
developed by the State or recipients of
assistance under chapter 53. An MPO
would only integrate those elements
that are appropriate to the MPA of the
MPO. In developing this provision,
FHWA and FTA closely followed the
statutory provisions. The FHWA and
FTA have listed examples of these
federally required plans in this section.

One operator of public transportation
(WMATA) commented that the agency
level plans that are required to be

integrated into the planning process
under this paragraph have limited direct
relevance to the MAP-21’s overarching
mandate for effective performance
management of transportation systems.
The WMATA further noted that these
plans are relevant at the agency level,
but not at the larger transportation
system level.

The FHWA and FTA respond that the
requirement to integrate elements of
other performance-based plans into the
transportation planning process is
limited to elements of the federally
required State transportation plans and
processes and any plans developed by
operators of public transportation under
49 U.S.C. chapter 53. A list of examples
is provided in paragraph (d)(4) of this
section.

The AMPO, APTA, Metropolitan
Council MPO, and WFRC commented
that the use of performance measures
and targets should be programmatic and
not project specific. The FHWA and
FTA response to this comment is that it
is outside of the scope of the final rule
and more appropriate to other
performance management rules. This
final rule does not establish
performance measures or the target
setting process.

Several commenters (AMPO, APTA,
Board of the French Broad River MPO,
and CALTRANS) commented that,
under the performance management
regulations, existing data collection and
reporting mechanisms should be
utilized whenever possible and
standards should not be created outside
of the existing structure. The
commenters suggested that the creation
of new data collection and reporting
requirements would be expensive,
unclear, potentially duplicative, and
ultimately counterproductive. The
FHWA and FTA response to this
comment is that it is outside of the
scope of the final rule.

The WA State DOT commented on
section 450.306(d)(4) that it is unclear
how an MPO can integrate an
unconstrained plan into a constrained
MTP. The FHWA and FTA response to
this comment is that section
450.306(d)(4) does not require an MPO
to integrate an unconstrained plan into
a constrained MTP. Section
450.306(d)(4) requires an MPO to
integrate the goals, objectives,
performance measures, and targets
described in other State transportation
plans and processes, either directly or
by reference, into the metropolitan
transportation planning process.

The NRDC noted that it was in favor
of the integration of other plans into the
transportation planning process as
described in sections 450.206(c)(4) and
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450.306(d)(4). The commenter further
stated that it would like to include other
plans such as FEMA Hazard
Management Plans and existing regional
plans. See discussion and the FHWA
and FTAs response to this comment in
section 450.206(c)(4).

The APTA commented that transit
agencies operate with different
management structures and operating
environments and across varying modes
and sizes. The APTA suggested that
performance measures that do not take
into account these divergent operating
situations would risk failure. The APTA
further stated that individual agencies
must be allowed to set their own targets
and that they must be simple,
understandable, and high-level to be
meaningful to the process. The FHWA
and FTA response to this comment is
that it is outside the scope of the final
rule.

The California Association for
Coordinated Transportation stated that
it agrees with the new provisions for
performance-based planning and
programming. However, it is concerned
that one size does not fit all as there are
great differences between urban and
rural communities.

The CALTRANS commented that the
final rule should require States to
consider the impact of VMT during the
development of long-range statewide
transportation plans and MTPs. The
CALTRANS also commented that
FHWA and FTA should coordinate the
development of any transit-related
performance measures to ensure the
identified metrics are comparable to
performance measures for other
transportation modes. The FHWA and
FTA response is that these comments
are outside the scope of the final rule.

The CALTRANS stated that FHWA
and FTA should specifically require that
Tribes be consulted when performance
targets are being set due to the lack of
data on many Tribal lands. The FHWA
and FTA response to this comment is
that under section 450.208(a)(5), in
carrying out the statewide
transportation planning process, States
are required to consider the needs of
Tribal governments that have
jurisdiction over land within the
boundaries of the State. Similarly,
section 450.316(c) requires MPOs to
appropriately involve Tribal
governments in the development of the
MTP and TIP when the MPA includes
Tribal lands. Because MPOs are
required to describe targets in the MTP
(section 450.324(f)(3)) and report on
target achievement in the TIP (section
450.326(d)), FHWA and FTA believe the
involvement of Tribal governments
should include involvement during the

development of federally required
performance targets for the national
performance measures.

The AMPO and APTA commented
that the final rule should recognize the
unique timing, durations, and
requirements of long-range statewide
transportation plans, MTPs, and
individual system transit asset
management plans and that FHWA and
FTA should not attempt to alter those
unique processes to somehow make
them fit neatly together. The FHWA and
FTA agree with this comment.
Consistent with MAP-21, FHWA and
FTA developed phase-in provisions in
the final rule (sections 470.226 and
450.340). The final rule takes into
consideration the established planning
update cycles for the States and the
MPOs. The phase-in does not require a
State or MPO to deviate from its
established planning update cycle to
implement changes made by this
section. States and MPO shall reflect the
changes made to their transportation
plan and to the STIP or TIP not later
than 2 years after the date of issuance
of the final performance management
rules for the performance management
requirements.

The APTA commented that
performance measures should remain
unchanged over a number of years. The
APTA commented that these
performance targets are unlikely to
change significantly from year-to-year so
updating should not be necessary on an
annual basis. The FHWA and FTA
response to this comment is that it is
outside of the scope of the final rule.

The ARTBA commented that prior to
MAP-21, the mission of the Federal
highway program was clouded, and that
since MAP-21, the establishment of
national performance measures by
FHWA and FTA will form the basis for
Federal highway investment. In
response to this comment, FHWA and
FTA reiterate that sections 450.206(c)(1)
and 450.306(d)(1) in the final rule
provide that the statewide and the
metropolitan transportation planning
processes shall provide for the
establishment and use of a performance-
based approach to transportation
decisionmaking to support the national
goals described in 23 U.S.C. 150(b) and
the general purposes described in 49
U.S.C. 5301. The commenter provided
specific examples of suggested
performance measures for consideration
by FHWA and FTA. See section IV(B)
(recurring comment themes) for more
discussion on this issue and FHWA and
FTA responses.

The Capital Area MPO suggested that
the 180-day deadline required for MPOs
to select performance targets after the

State and/or operator of public
transportation sets performance targets
should be changed to 2 years. The DC
DOT commented that the 180-day
period should be changed to 1 year to
account for the fact that there are
multiple States (DC DOT, MD DOT, and
VA DOT) in the Washington, DC area,
each of which may set different
performance targets, and the MPO
would set performance targets after the
States.

The FHWA and FTA do not agree
with these comments. The FHWA and
FTA believe the final rule should reflect
the 180-day statutory requirement and
reiterate the importance of interagency
coordination during the target setting
process to achieve consistency of the
State and MPO targets to the maximum
extent practicable. In order to achieve
the 1-year time frame for setting of State
targets and the 180-day requirement for
MPOs to set targets after the State sets
targets, State and MPO coordination on
target setting is critical. See section
IV(B) (recurring comment themes) for
more discussion on this issue and
FHWA and FTA responses.

The FMATS commented that after the
initial round of State, MPO, and public
operator of transportation target setting,
it would be helpful for a deadline to be
set by the States regarding target
updates so that the MPOs and operators
of public transportation have a
predictable and scheduled deadline for
their subsequent target updates. The
FHWA and FTA response to this
comment is that it is outside the scope
of the final rule. The final rule and
MAP-21 require coordination between
the State, MPOs, and operators of public
transportation when setting
performance targets for the federally
required performance measures.

The TX DOT commented that there
should be one effective date for all of
the performance management rules to
enable the States and MPOs to work
together and ensure the necessary data
and analysis techniques are available.
See section IV(B) (recurring comment
themes) for more discussion on this
issue and FHWA and FTA responses.

The MAG commented that the NPRM
does not clearly define the term
“system.” It would be important to
define the term if the measures are to be
consistent across the different
components of the system. The FHWA
and FTA response to this comment is
that the definition of the term “system”
will vary depending on the type of
program or performance measure being
discussed. For the purposes of this final
rule, the definition should remain
flexible in order to preserve the
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necessary distinctions in subsequent
performance measure rules.

Several commenters (H-GAC, MARC,
Maricopa Association of Governments,
and NCTCOG/RTC) emphasized the
importance of coordination among all
metropolitan planning partners,
including the States, MPOs, and
operators of public transportation for
successful implementation of
performance management. See section
IV(B) (recurring comment themes) for
more discussion on this issue and
FHWA and FTA responses.

At least two commenters (CT DOT
and NJ DOT) suggested that FHWA and
FTA provide sufficient flexibility such
that a State and MPO might establish
targets through the coordination process
that are either the same or
complementary. The FHWA and FTA
response to this comment is that State
and MPO targets are required to be
consistent to the maximum extent
practicable (section 450.206(c)(2)).

The NARC commented that the State
or local agencies often have a decisive
role in determining which projects are
constructed. The NARC commented that
this leaves MPOs in a difficult position
in that they will be held accountable for
progressing toward their stated targets,
but are in a limited position to decide
which projects actually get built.

The FHWA and FTA respond that this
comment highlights the need for
coordination between the States, MPOs,
and operators of public transportation
during the target setting process. This
coordination should include the process
of deciding investment priorities for the
MPA that contribute toward
achievement of the MPOs performance
targets. It also highlights the importance
of the MPO MTP and the TIP. When
setting targets, MPOs should consider
selecting targets in coordination with
the State that are reasonable and
achievable. The investment priorities
that are identified by the MPO in
cooperation with its member agencies in
the metropolitan transportation plan
and the TIP should support the
achievement of the MPO’s performance
targets. As such, the cooperatively
developed and adopted MTP and TIP
that are prepared by the MPO become
key documents for discussing the goals,
objectives, performance measures, and
targets for a metropolitan region. The
projects and strategies in the
cooperatively developed MTP and TIP
should support achievement of the
performance targets. The MPOs and
State DOTs are accountable for meeting
the performance-based planning and
programming process requirements
discussed in this final rule and 23
U.S.C. 134 and 135. The FHWA and

FTA will periodically review MPO and
State DOT accountability for the
implementation of the performance-
based planning and programming
process requirements of this final rule as
part of the TMA MPO planning
certification reviews required under
section 450.336 and the planning
finding required under section 450.220.
Under these same sections, MPOs and
State DOTs are required to self-certify
compliance with these performance-
based planning and programming
requirements as part of the broader
requirements for transportation
planning under 23 U.S.C. 134 and 135.
Through the self-certifications, the
certification reviews, and the planning
finding, MPOs and States will be held
accountable by FHWA and FTA for the
implementation of the performance
based planning process requirements of
this rule.

Many comments were received on the
topic of interagency coordination in
relation to the new requirements for
performance-based planning and
programming in section 450.306(d). The
DC DOT and the Northern New Jersey
Transportation Planning Authority
commented on the difficulty of
coordinating target setting in situations
where there may be multiple States,
MPOs, and/or multiple operators of
public transportation involved, such as
in bi-State or tri-State metropolitan
regions. The MTC, SACOG, SANDAG,
SCAG, and SJCOG, commented on the
difficulty of coordination on target
setting when there are a large number of
agencies. The MTC, SACOG, SANDAG,
SCAG, and SJCOG further stated that
funding constraints may make it
difficult to move in the desired
direction for many performance targets,
and that they are concerned about the
implementation costs and resources
required of smaller MPOs. The WA
State DOT commented that there is a
need for more explicit explanations on
the relationships and roles between the
States and MPOs. The commenter
further stated that it is unclear if MPOs
are required to match the targets set by
the State.

The FHWA and FTA respond that
States and MPOs are each required to
set performance targets for the federally
required performance measures. See
section IV(B) (recurring comment
themes) for more discussion on this
issue and FHWA and FTA responses.

The Florida MPO Advisory Council
and River to Sea TPO expressed their
concern about the potential of a direct
linkage between project funding and
performance-based planning and
programming. Specifically, they
expressed concern that States that have

not performed well in certain areas
would receive larger shares of
discretionary funding to help them
address those areas where they
underperform. The FHWA and FTA
response to this comment is that neither
the NPRM nor the final rule proposed to
tie funding allocations for discretionary
funding programs to performance.

The TriMet commented that
individual transit agencies operate with
widely differing conditions and that
they must be allowed to set their own
targets. The FHWA and FTA response to
this comment is that transit agency
target setting for specific transit related
performance measures will be addressed
in separate NPRMs and is outside the
scope of the final rule.

The MD DOT commented that the
implementation of the final rule,
including the performance-based
planning and programming provisions,
should not undermine the shared goal of
reducing project delivery time frames.
The FHWA and FTA response to this
comment is that the scope of the
transportation planning process, as
described in 23 U.S.C. 135(d)(2)(B), is
supposed to support the national goals
described in 23 U.S.C. 150(b) and 49
U.S.C. 5302(c). Reduced project delivery
delay is one of the seven national goal
areas identified in 23 U.S.C. 150(b). This
is reflected in the final rule at section
450.206(c)(1).

The Memphis Urban Area MPO and
the NRDC commented that they would
like to see the standardization of data
collection at the State or Federal level
as part of the implementation of
performance management. The FHWA
and FTA response to this comment is
that it is outside the scope of the final
rule.

The MN DOT asked if there is a
distinction made between MPOs for
regions with populations below 200,000
and MPOs for TMAs for coordination
efforts on target setting. The FHWA and
FTA response to this comment is that all
States and all MPOs, regardless of size,
are required to set performance targets
and coordinate with each other or
operators of public transportation when
setting performance targets.

Several commenters (NARC, San Luis
Obispo COG, SSC RTC, and WFRC)
suggested that locally developed goals,
performance measures, and targets
should also be considered in the
metropolitan planning process. The
FHWA and FTA agree with this
comment. The States and MPOs are
encouraged to include locally developed
goals, performance measures, and
targets as part of the metropolitan
transportation planning process.
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The River to Sea TPO commented that
it is concerned that performance-based
planning will limit their
decisionmaking and ability to take into
account other factors such as economic
development and redevelopment. In
response, FHWA and FTA encourage,
but do not require, States and MPOs to
include goals, objectives, and
performance measures in their
performance-based transportation
planning processes that are locally
determined; provided that, at a
minimum, they include the performance
measures that are federally required.

The Westchester County Department
of Public Works and Transportation
commented that MPOs should have the
flexibility to establish their own region-
specific targets, and each transportation
operator should be afforded the
flexibility to address requirements to
best suit their unique characteristics.
The commenter further observed that
the size and scale of a particular
transportation system could lend itself
to significantly different targets than
what another entity might use for a
different sized system. The FHWA and
FTA response to this comment is that
States, MPOs, and operators of public
transportation have the flexibility to set
their own targets to suit their unique
needs for those targets outside of the
federally required performance
measures. For the federally required
measures, this comment is outside the
scope of the final rule.

The Wilmington MPO commented
that it has concerns about additional
burdens being placed on MPO member
jurisdictions in terms of data collection
for the State Asset Management Plan for
the NHS and other aspects of
performance-based planning. The
FHWA and FTA note that this comment
is outside the scope of the final rule.

The Sierra Club commented that it
supports the new focus on performance-
based planning, but is concerned that it
should be implemented in an
environmentally sound manner and not
used for retribution purposes. They
commenter further commented that
performance targets and outcomes
should be appropriate for the
communities served and consistent with
the ridership goals of operators of public
transportation. The commenter
requested an explanation of how FHWA
and FTA expect to perform their
oversight roles to ensure that the results
are truly equitable and will achieve
national and State goals.

In response to this comment, FHWA
and FTA agree that a performance
management based approach to
planning should be conducted in an
environmentally sound manner. The

FHWA and FTA also agree that in a
performance-based approach to
planning, it is important to support all
modes of transportation, including
public transportation. With respect to
the question on how FHWA and FTA
expect to perform oversight for
performance-based planning, FHWA
and FTA will include consideration of
performance-based planning along with
the other federally required planning
process elements from 23 U.S.C. 134
and 135 and 49 U.S.C. 5303 and 5304
when conducting planning certification
reviews of TMAs and when preparing a
State planning finding.

The Maui DOT commented that
FHWA and FTA may have dramatically
underestimated the costs of
implementing the final rule for smaller
MPOs. The commenter further stated
that smaller MPOs often have limited
resources and dual roles. The FHWA
and FTA note that MPOs do have the
option of adopting and supporting State
performance targets in lieu of setting
their own targets. This might be
particularly helpful to the smaller MPOs
with limited staff, budgets, and
resources. See RIA section for more
discussion on this topic.

Several commenters (Community
Labor United, Enterprise Community
Partners, Front Range Economic
Strategy Center, National Association of
Social Workers, Partnership for Working
Families, PolicyLink, Public Advocates,
and United Spinal Association)
suggested that the use of performance
measures and prioritization of projects
should encourage the States and MPOs
to consider the transportation needs of
traditionally underserved populations
and the expansion of economic
opportunity for low-income and
minority communities and through
improved transportation. See section
IV(B) (recurring comment themes) for
more discussion on this issue and
FHWA and FTA responses.

The National Trust for Historic
Preservation commented that this
section should also include historic
resources as one of the planning factors
to show that that historic preservation
may be related to the planning process.
See section IV(B) (recurring comment
themes) for more discussion on this
issue and FHWA and FTA responses.

The San Luis Obispo COG is
concerned that the NPRM imposes
different requirements on the State and
MPOs. See section IV(B) (recurring
comment themes) for more discussion
on this issue and FHWA and FTA
responses.

The VA DOT commented that the
final rule should be led by criteria
FHWA and FTA will be developing in

response to 23 U.S.C. 135(h). Section 23
U.S.C. 135(h) requires FHWA and FTA
to establish criteria to evaluate the
effectiveness of the performance-based
planning processes of the States and to
make a report to Congress evaluating the
overall effectiveness of performance-
based planning and programming as a
tool for guiding transportation
investments. The FHWA and FTA
response to this comment is that this
rule discusses the requirements for
States and MPOs to implement a
performance-based planning and
programming process. The FHWA and
FTA criteria for evaluating the
effectiveness of the performance-based
planning and programming processes of
the States and MPOs will be based on
the requirements for performance-based
planning and programming contained in
this final rule.

The Partnership for Active
Transportation and Sierra Club stated
that health should be integrated into the
transportation planning process. In
response to this comment, FHWA and
FTA conduct research and develop
resources on the integration of health
into transportation. These resources are
available at: http://www.fhwa.dot.gov/
planning/health_in_transportation/.
Based on this comment, no changes
have been made to the final rule. See
section VI.(B) (recurring comment
themes) for more discussion on this
topic.

Several commenters suggested
specific performance measures that they
felt should be considered by FHWA and
FTA. See section VI(B) (recurring issues)
for more discussion on this topic.

Section 450.308 Funding for
Transportation Planning and Unified
Planning Work Programs

The Board of the French Broad River
MPO, DC DOT, DRCOG, Maui MPO,
DRCOG, National Trust for Historic
Preservation, NC DOT, North Front
Range MPO, NYMTC, Puget Sound
Council of Governments (PSCOG), TX
DOT, WFRC, and Wilmington MPO
provided comments on this section. The
Board of the French Broad River MPO,
DC DOT, NC DOT, NYMTC, PSRC,
WFRC, and Wilmington Urban Area
MPO noted that the MPO transition to
performance-based planning will be a
challenge for MPOs and will require
additional staff time without an
allocation of additional funding. One
commenter correctly noted that in
addition to PL funds, metropolitan
transportation planning activities
undertaken by MPOs, including
performance-based planning may be
funded through other Federal-aid fund
categories such as 23 U.S.C. 104(d), 49
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U.S.C. 5305(d), and 49 U.S.C. 5307. As
described in section 450.308 of the final
rule, the States may provide funds
received under 23 U.S.C. 104(b)(2) and
23 U.S.C. 505 to MPOs for metropolitan
transportation planning.

The Maui DOT commented that they
feel that the FHWA and FTA cost
estimates for the implementation of the
additional requirements related to
performance management may be low.
See the RIA section for further
discussion on this issue. No changes
were made to the final rule based on
these comments.

Section 450.310 Metropolitan
Planning Organization Designation and
Redesignation

The FHWA and FTA received
comments from 68 entities (AASHTO,
AMPO, APTA, ARC, BART, California
Association for Coordinated
Transportation, CALTRANS, Charlotte
MPO, Community Labor United, CT
DOT, DVRPC, Enterprise Community
Partners, Florida MPO Advisory
Council, FMATS, Front Range
Economic Strategy Center, H-GAC,
Lincoln MPO, MA DOT, Macatawa
Coordinating Council, MARC, Maricopa
AOG, MD DOT, MI DOT, Miami-Dade
MPO, MO DOT, MTC, NACTO, NARC,
National Association of Social Workers,
National Housing Conference, National
League of Cities, NC DOT, NCTCOG/
RTC, New York Association of MPOs,
NJ DOT, NJTPA, North Front Range
MPO, Northwestern Indiana Regional
Planning Commission (NIRPG), NRDC,
NYMTC, NYS DOT, PA DOT,
Partnership for Working Families,
Policy Link, Public Advocates,
Richmond Area MPO, River to Sea TPO,
SACOG, Safe Routes to School
Partnership, SANDAG, San Joaquin
Transit, San Luis Obispo MPO, Santa
Barbara Metropolitan Transit District,
SCAG, Sierra Club, SJCOG, South
Florida Regional Transit Authority,
Southeast Wisconsin MPO, TN DOT,
TriMet, TX DOT, US Travel Association,
WA State DOT, Westchester County
Department of Public Works and
Transportation, WFRC, WI DOT, and
WMATA) on the proposed revisions to
section 450.310. Section 450.310,
consistent with MAP-21 and FAST
requirements, would require the
structure of an MPO serving a TMA to
include representation by operators of
public transportation, in addition to the
officials identified in the existing
regulations; and that each MPO serving
a TMA satisfy the structure
requirements no later than October 1,
2014. Commenters provided their
perspectives and recommendations on a
range of issues related to the structure

of MPO policy boards that serve an area
designated as a TMA. Nine commenters
(Community Labor United and the
Public Transit-Public Good Coalition,
Enterprise Community Partners, Front
Range Economic Strategy Center,
National Association of Social Workers,
NRDC, Partnership for Working
Families, Policy Link, Public Advocates,
Safe Routes to School Partnership, and
the National Housing Conference)
recommended that the final rule require
that MPO boards be more representative
of the economic and racial make-up of
the communities they serve to help
ensure that transportation planning is
sensitive to the needs of all residents.

The FHWA and FTA note that the
final rule will continue to require
MPOs, through their public
participation processes, to seek out and
consider the needs of those traditionally
underserved by existing transportation
systems, such as low-income and
minority communities, who may face
challenges accessing employment and
other services. The final rule requires
MPOs to periodically review the
effectiveness of the procedures and
strategies contained in the participation
plan to ensure a full and open
participation process. Through
certification reviews of MPOs in areas
that serve TMAs, FHWA and FTA work
to confirm that these MPOs are meeting
their public participation requirements.

However, 23 U.S.C. 134(d)(1)(A) and
49 U.S.C. 5303(d)(1)(A) require that
MPOs be designated either by agreement
between the Governor and units of
general purpose local government that
together represent at least 75 percent of
the affected population (including the
largest incorporated city) or by
procedures in applicable State or local
laws. These sections also provide that
each MPO policy board that serves an
area designated as a TMA shall consist
of local elected officials; officials of
public agencies that administer or
operate major modes of transportation
in the metropolitan area, including
representation by operators of public
transportation; and appropriate State
officials. The FHWA and FTA are fully
committed to an inclusive
transportation planning process.
However, the statute assigns the
authority to the Governor and local
government officials to decide which
local elected officials, officials of public
agencies, and appropriate State officials
will serve on an MPO policy board; or
to procedures established by applicable
State or local law.

The U.S. Travel Association requested
that each MPO or regional planning
board include a representative of the
travel industry, noting that it has a deep

impact on the Nation’s economy and
workforce. The data collected by the
travel industry provides unique insights
into transportation trends and
infrastructure needs across the country.

In response, FHWA and FTA reiterate
that the statute 26 requires that each
MPO that serves an area designated as
a TMA must consist of local elected
officials; officials of public agencies that
administer or operate major modes of
transportation in the metropolitan area,
including representation by operators of
public transportation; and appropriate
State officials, except those MPOs that
are exempt under 23 U.S.C. 134(d)(3)
and 49 U.S.C. 5303(d)(3). The FHWA
and FTA note that the final rule does
include a new planning factor in
sections 450.206(a)(10) and
450.306(b)(10) on enhancing travel and
tourism for States and MPOs to consider
and implement as part of their
transportation planning processes as
provided for in FAST sections 1201 and
1202 and in 23 U.S.C. 134(h)(1)(J) and
135(d)(1)(]). It also includes a new
requirement in section 450.316(b) that
MPOs should consult with agencies and
officials responsible for tourism when
developing metropolitan transportation
plans as described in FAST Act section
1201 and in 23 U.S.C. 134(g)(3)(A).

The WA State DOT recommended
revising section 450.310(c) to specify
that only urbanized areas with more
than 200,000 individuals can be a TMA
rather than allowing a Governor and
MPO to request that an urbanized area
be designated a TMA. In response to
this comment, FHWA and FTA note that
the statute at 23 U.S.C. 134(k)(1)(B) and
49 U.S.C. 5304(k)(1)(B) provides that the
Secretary shall designate any additional
area at the request of the Governor and
the MPO designated for the area.
Consequently, no changes are made to
this section based on this comment.

The proposed regulatory language in
section 450.310(d) that “each
metropolitan planning organization that
serves an area designated as a
transportation management area shall
consist of local elected officials, officials
of public agencies that administer or
operate major modes of transportation
in the metropolitan area, including
representation by providers of public
transportation, and appropriate State
officials” replicates the statutory
language of 23 U.S.C. 134(d) and 49
U.S.C. 5303(d). The MAP-21 further
provides that an MPO may be
restructured to meet the requirement of
including representation by operators of
public transportation without

2623 U.S.C. 134(d)(1)(a) and 49 U.S.C.
5303(d)(1)(a).
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undertaking a re-designation (an action
that would require an agreement
between the Governor and units of
general purpose government that
together represent at least 75 percent of
the existing planning area population
including the largest incorporated city).
Consequently, the final rule provides
that MPOs that serve a TMA must
include a formally designated
representative of operators of public
transportation.

The FHWA and FTA also proposed in
the preamble to the NPRM that
representatives of operators of public
transportation would have equal
decisionmaking rights and authorities as
other officials who are on the policy
board of an MPO that serves a TMA.
The BART, CALTRANS, Charlotte
RTPO, Enterprise Community Partners,
MA DOT, MO DOT, National Housing
Conference, NCTCOG/RTC, NRDC,
NYMTA, River to the Sea TPO, Santa
Barbara Transit, SFRTA, Sierra Club,
SJRTD, and WFRC, expressed support
for the proposal that a representative of
operators of public transportation is
both included on MPO policy boards
and given equal decisionmaking rights.
The MA DOT expressed support for the
requirement for public transportation
membership on the policy board of an
MPO and the equality of
decisionmaking rights by transportation
officials or their representative staff. The
MA DOT also noted that each of the 10
MPOs and 3 RTPOs in the
Commonwealth of Massachusetts have
active representation and participation
of their respective public transportation
operators on the boards by regional
transit administrators and/or transit
staff.

The FHWA and FTA believe that the
long-standing requirement to include
public transportation representation on
each MPO serving a TMA, made explicit
in MAP-21 and FAST, supports the new
performance requirements for operators
of public transportation, including: The
coordination of MPO targets with
operators of public transportation, the
coordination of public transportation
operator targets with MPOs, and the
integration of public transportation
performance plans into the metropolitan
transportation planning process. Given
these new performance responsibilities,
the FHWA and FTA believe that
operators of public transportation need
to participate in the MPQO’s
decisionmaking process. The FHWA
and FTA do not concur with the
comment by the DVRPC that there are
a number of effective ways for transit
agencies to be fully represented in the
metropolitan planning process apart
from voting membership on the MPO

board. Consequently, the final rule
provides that, similar to section 1201 of
the FAST Act which amends 23 U.S.C.
134(d)(3)(C), the representative of public
transportation has responsibilities,
actions, duties, voting rights, and any
other authority commensurate with
other officials described in section
450.310(d)(1).

The MA DOT sought more clarity
covering what constitutes a transit
provider since there are sometimes a
wide range of service providers in a
single MPO, including RTAs, TMAs,
and health care transit operations. In
response, FHWA and FTA note that the
final rule defines the term “public
transportation operator” in section
450.104. According to this definition, a
public transportation operator is the
public entity or government approved
authority that participates in the
continuing, cooperative, and
comprehensive transportation planning
process in accordance with 23 U.S.C.
134 and 135 and 49 U.S.C. 5303 and
5304, and is a recipient of Federal funds
under title 49 U.S.C. Chapter 53 for
transportation by a conveyance that
provides regular and continuing general
or special transportation to the public,
but does not include sightseeing, school
bus, charter, certain types of shuttle
service, intercity bus transportation, or
intercity passenger rail transportation
provided by the National Railroad
Passenger Corporation (also known as
“Amtrak”).

The FHWA and FTA stated in the
preamble to the NPRM that it is up to
the MPO, in cooperation with operators
of public transportation, to determine
how this representation will be
structured and established.

The APTA expressed appreciation for
this broad latitude afforded to MPOs as
it accounts for varying governance
models. However, it requested that
FHWA and FTA categorically state that
an MPO member based on elective or
appointed office that coincidentally sits
on a transit board does not fulfill the
MAP-21 requirement for representation
by operators of public transportation.
This position is supported by all other
operators of public transportation who
submitted comments to the docket
(BART, FMATS, NYMTA, Orange
County Transit Authority, Santa Barbara
Transit Authority, SJCOG, TriMet, and
WMATA, and the Sierra Club).

The BART noted that “While many
city and county representatives
currently serving on MPOs are sincere
in their efforts to incorporate the needs
and perspectives of public transit, it is
only through direct participation of the
providers themselves that MPOs can
best understand the complex and

technical needs of public transit
providers.” The WMATA noted that it
could not easily imagine how the
transportation modes in general, and
public transportation in particular, can
be assured of exercising the equal
decisionmaking rights and authorities
essential to realizing the MAP-21
intentions if MPO board members are
allowed to “wear two hats.” However,
the statute was changed in the FAST
Act to explicitly allow that the
representative of an operator of public
transportation may simultaneously
represent a local municipality.
Therefore the final rule in section
450.310(d)(3)(ii) reflects section 1201 of
the FAST Act (23 U.S.C. 134(d)(3)(B))
which allows, subject to the bylaws or
enabling statute of the MPO, a
representative of an operator of public
transportation may also serve as a
representative of a local municipality.

Thirty-five of the respondents
(AAHSTO, ARC, CT DOT, DVRPC,
Florida MPO Advisory Council, H-GAC,
MA DOT, Macatawa Area Coordinating
Council, MARC, MI DOT, Miami-Dade
MPO, MTC, NACTO, NARC, National
League of Cities, NC DOT, NIRPC,
NJTPA, NYMTA, NYMTC, NYS DOT,
PA DOT, River to Sea TPO, SACOG, San
Luis Obispo COG, SANDAG,
Southeastern Wisconsin RPC,
Westchester County Department of
Public Works and Transportation, and
WI DOT) requested that the final rule
ensure MPOs have maximum flexibility
in determining how they are constituted
and operate. Fifteen MPOs (ARC,
DVRPC, Florida MPO Advisory Council,
H-GAC, Macatawa Area Coordinating
Council, MARC, MTC, NIRPC, NJTPA,
NYMTC, River to Sea TPO, SACOG,
SANDAG, SCAG, SJCOG, and
Southeastern Wisconsin RPC), three
MPO associations (AMPO, Florida MPO
Advisory Council, and NARC), and one
State (WI DOT) requested that the final
rule provide each MPO with the
maximum latitude to determine how
operators of public transportation are
represented in the decisionmaking
process, including allowing a single
official to serve in multiple capacities.
Five California MPOs (MTC, SACOG,
SANDAG, SCAG, and SJCOG) expressed
the view that the language included in
the MAP 21 provides broad flexibility as
to how MPOs may comply with the
requirement to include representation
by operators of public transportation.
They argued that Congress did not
prescribe a specific method for
representation; require that all or any
particular kinds of transit operators
serving a region be represented; or
require that a seat be dedicated solely to
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a board member who is appointed by a
transit agency. The government of
Westchester County, NY noted its long
history of elected officials effectively
representing both the county’s residents
and its transit system on the MPO. It
strongly believes that, via a single vote,
an elected official can serve in multiple
capacities on an MPO. The NYMTC
argued against any requirement that
would give an MPO member more than
one non-independent vote and affirmed
that State and local elected officials
have effectively represented multiple
modes of transportation since the MPO
was established. The ARC argued that it
would not be appropriate for a staff
member of a transit agency governed by
a city or county to serve on a policy
body with the chief elected official from
that same jurisdiction. The ARC argued
that it would place the transit
representative in a subordinate position,
potentially compromising the expertise
and knowledge that the operator could
bring to policy discussions and votes.
The River to Sea TPO argued that
requiring transit agency staff to sit as a
voting member on an MPO board along
with elected officials who are members
of their own governing board would
potentially create a conflict with
Florida’s Sunshine Law and make it
difficult for staff to brief their policy
board on transit matters.

The FHWA and FTA concur that a
single official can serve in multiple
capacities, which would be particularly
appropriate in instances where the local
elected official represents a local
government that operates a transit
system. Therefore, FHWA and FTA
revised the final rule to provide that,
consistent with the FAST Act’s
amendment to 23 U.S.C. 134(d)(3)(B),
subject to the bylaws or enabling statute
of the MPO, a representative of a
provider of public transportation may
also serve as a representative of a local
municipality (section 450.310(d)(3)(ii)).
The final rule in section 450.310(d)(3)(i)
reflects the revision to 23 U.S.C.
134(d)(3)(A) made by FAST, which
provides that the designation or
selection of officials or representatives
under section 450.310(d)(1) shall be
determined by the MPO according to the
bylaws or enabling statute of the
organization.

Eight MPOs (Miami-Dade MPO, MTC,
NIRPC, River to Sea TPO, SACOG,
SANDAG, SCAG, and SJCOG) asserted
that their governing structures were
codified by State law, which would
preclude them from changing the
structure of their policy board to
include voting representation by
operators of public transportation. As
noted by one industry association,

NARC, as many as one-quarter of all
MPOs that serve a TMA are created by,
and the constitution of their policy
board is outlined in, State statute. Thus,
to change the structure of the MPO
board would require a change in the
State enabling legislation, which may
result in unintended consequences.

In response, FHWA and FTA agree
that a change in State enabling
legislation may be necessary to bring an
MPO into compliance with the
structuring requirements of 23 U.S.C.
134(d)(2), 49 U.S.C. 5303(d)(2), and the
final rule. This would be the case if
State law would prevent an MPO from
satisfying the statutory structure
requirement. An exception is available
for those MPOs that qualify under the
“grandfathering” provision in 23 U.S.C.
134(d)(4). Section 134(d)(4) of 23 U.S.C.
provides that 23 U.S.C. 134(d) should
not be construed to interfere with the
authority, under any State law in effect
on December 18, 1991, of a public
agency with multimodal transportation
responsibilities (A) to develop the plans
and TIPs for adoption by a metropolitan
planning organization; and (B) to
develop long-range capital plans,
coordinate transit services and projects,
and carry out other activities pursuant
to State law. The grandfathering
provision was first enacted in 1991 and
remains relatively unchanged.2?

Such MPOs may continue to operate
without complying with the statutory
structure provisions in 23 U.S.C.
134(d)(2), 49 U.S.C. 5303(d)(2), and the
final rule. Alternatively, a grandfathered
MPO may restructure to meet the
statutory requirements without losing
its protection under the grandfathering
provision if it can do so without a
change in State law with respect to the
structure or organization of the MPO.
The statute (23 U.S.C. 134(d)(6)(2)) and
section 450.310(d) of the final rule,
explicitly authorize MPOs to restructure
to meet the requirements of 23 U.S.C.
134(d)(2) and 49 U.S.C. 5303(d)(2)
without undertaking a redesignation.
However, FHWA and FTA emphasize
that an exempt MPO is still required to
provide the officials described in 23
U.S.C. 134(d)(2) an opportunity to
actively participate in the decision
making processes of the MPO in
accordance with 23 U.S.C. 134(i)(6)(A),
()(1)(B), and (j)(4).

The NARC sought clarification of
FHWA and FTA application of the
grandfathering exemption. The NARC
suggested that the statutory language
means that “any MPO operating under
a State statute on [December 18, 1991]

27 Section 1024, Public Law 102-240, December
18, 1991. codified at 23 U.S.C. 134(b)(3).

is exempt from the requirements of
450.310(d)(1),” and stated that it has
found no evidence of the FHWA and
FTA interpretation as presented. The
NARC requested that FHWA and FTA
clarify that any MPO operating under a
State statute on that date is exempt from
the requirements of section
450.310(d)(1). Five California MPOs
(MTC, SACOG, SANDAG, SCAG, and
SJCOG) also took issue with the
interpretation that a change to the board
structure since December 18, 1991,
disqualifies an MPO from falling under
the grandfather provision.

In response, FHWA and FTA note the
grandfathering provision in 23 U.S.C.
134(d)(4) and 49 U.S.C. 5303(d)(4), was
first enacted in 1991 and remains
relatively unchanged. As explained in
the June 2, 2014 Policy Guidance on
Metropolitan Planning Organization
(MPO) Representation, 79 FR 31214.
The FHWA and FTA have determined
that the grandfathering provision does
still apply to any MPO that: (1) Operates
pursuant to a State law that was in effect
on or before December 18, 1991; (2)
such State law has not been amended
after December 18, 1991, with regard to
the structure or organization of the
MPO; and (3) the MPO has not been
designated or re-designated after
December 18, 1991. 79 FR 31216. The
agencies reiterated the interpretation in
the NPRM for this final rule.
Subsequently, Congress enacted the
FAST Act, which included amendments
to 23 U.S.C. 134 and 49 U.S.C. 5303.
The FAST Act clarified requirements
relating to an MPQO’s designation or
selection of officials or representatives
to an MPO in light of the FHWA/FTA
Policy Guidance and NPRM, but did not
amend the grandfathering provision.
Congress’ enactment of these statutory
changes while leaving the
grandfathering provision intact is a
strong indication that Congress concurs
with the FHWA and FTA interpretation
of that provision. The provision is
included in the final rule in section
450.310(d)(4). Because of changes to the
structuring requirements of MAP-21
and FAST, FHWA and FTA are
including the grandfathering provision
in the Final Rule to clarify when the
provision may be exercised by an MPO.

The NARC's interpretation of the
exemption or grandfather provision
would apply incorrectly the December
18, 1991, cutoff date to the MPOs rather
than their authorizing statutes, and
would grandfather any MPO operating
under a State statute as of that date,
regardless of subsequent changes in the
State law. To the contrary, the
grandfather provision’s conditional
clause “under any State law in effect on
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December 18, 1991 applies the cutoff
date to the State law under which an
MPO operates, not the MPO itself. A
State law or amendment that was
enacted after the cutoff date was not in
effect on the cutoff date.

At the request of APTA, FHWA and
FTA clarified that the structure of MPOs
that serve TMAs and were designated or
re-designated as an MPO after December
18, 1991, must include representation of
local elected officials, officials of
agencies that administer or operate
major modes or systems of
transportation, and appropriate State
officials. As of October 2014, the
structure of these MPOs must include
representation by operators of public
transportation.

The APTA also requested that FTA
and FHWA require that any claim for
this exemption must be publicly
documented in order for it to be
effective. The APTA stated that some
MPOs claim the exemption with no
public justification or discussion. The
FHWA and FTA agree that an MPO that
serves a TMA must provide
documentation to support a claim for an
exemption to the MPO structure
required by statute and regulation. The
FHWA and FTA require this
documentation to be provided as part of
its certification review process.

Multiple respondents from Florida
(Florida MPO Advisory Council, Miami-
Dade MPO, and SFRTA) highlighted the
recent revisions to Florida State Law
339.175, which allows the structure of
MPOs in the State to be in alignment
with the expectations of the MAP-21, to
include “representation by providers of
public transportation.” The Florida
statute expands the maximum voting
membership from 19 to 25 apportioned
members. It continues to require that
voting members of an MPO be elected
officials of general-purpose local
government and that an MPO may
include, as part of its apportioned
voting members, an official of an agency
that operates or administers a major
mode of transportation. Interestingly,
the Florida statute addresses the “two
hats” issues raised by many of the
respondents to this docket. It provides
that in metropolitan areas in which
transportation authorities or agencies
have been created by law, the authority
may be provided voting membership on
the MPO. In instances where the
transportation operator is represented
by elected officials from general-
purpose local governments, the MPO
must establish a process to express and
convey the collective interests of the
public transportation agencies that
provide transit service in their MPA.

The MA DOT noted that there are
several RTAs within the Commonwealth
of Massachusetts that service multiple
TMAs in varying capacities. The MA
DOT requested that the final rule clearly
define the MPO involvement of the
public transportation representative in
regions that the RTA provides services
but is not exclusively located. In
response, FHWA and FTA believe that
the representative of operators of public
transportation needs to express and
convey the collective interests of the
public transportation agencies that
provide transit service in their MPA.

As required by MAP-21, the final rule
states that each MPO that serves a TMA
must include representation by
operators of public transportation no
later than October 1, 2014. The NARC
sought direction as to what MPOs that
serve TMAs must do as of October 1,
2014. Another industry association,
AMPO, requested that the final rule
recognizes that many MPOs are subject
to State laws governing the MPO policy
board membership and that compliance
may require amendments to State law.
The AMPO requested that the final rule
include more time for these MPOs to
work with their States to adjust policy
boards if necessary. In response, FHWA
and FTA expect that, at a minimum,
each MPO that serves a TMA identify a
voting member of their board who
represents the collective interests of
operators of public transportation in the
MPA by October 1, 2014. The final rule
supersedes the FHWA and FTA June 2,
2014, Policy Guidance on MPO
Representation.

Two commenters (Enterprise
Community Partners and Sierra Club)
requested that the final rule requires all
operators of public transportation in an
MPA to be on the board of MPOs that
serve TMAs. The MAP-21 provides for
representation by operators of public
transportation. The FHWA and FTA
believe that it is the MPO’s decision
whether to include all operators of
public transportation on its
decisionmaking body.

In addition to the representation by
providers of public transportation
provision, FHWA and FTA sought
comments on whether any of the
following questions should be
addressed in the regulation and, if so,
how.

Should the regulations clarify who
appropriate officials may be?

Of the thirteen commenters (ARC, CT
DOT, Florida MPO Council, H-GAC,
Miami-Dade MPO, MTC, NJTPA,
NYMTC, NYS DOT, River to Sea TPO,
SACOG, SANDAG, SCAG, SJCOG, TX
DOT, and WI DOT) who submitted a

response to the question, two States
(MA DOT and WI DOT) requested that
the final rule clarifies who an
appropriate official may be. The WI
DOT noted that MPOs throughout
Wisconsin have approached this issue
of including representation by operators
of public transportation on their MPO
boards differently. Some designate
officials that are already on the board
and have transit interests as the transit
representation while others are working
to add additional membership to their
MPOs. The WIDOT recommends
allowing MPOs the discretion to make
these representation decisions at a local
level.

The FHWA and FTA concur. The
final rule provides MPOs with the
flexibility to determine how best to
include representation by operators of
public transportation. The FHWA and
FTA will not specify who appropriate
officials may be in the final rule.

Can staff members or other alternates be
substituted for the ‘officials’ identified
in paragraph (d)(1)?

Twenty-eight commenters (AASHTO,
AMPO, ARG, CT DOT, Florida MPO
Advisory Council, FMATS, H-GAC, MD
DOT, MI DOT, Miami-Dade MPO, MTC,
NARC, NCTCOG/RTC, NJ DOT, NJTPA,
NYMTA, NYMTC, NYS DOT, Richmond
Area MPQO, River to Sea TPO, SANDAG,
SCAG, SJCOG, TN DOT, TX DOT, WI
DOT, and WMATA) responded to this
question. Three MPOs (ARC, FMATS,
and NCTCOG/RTC) expressed concern
that a staff member or other alternate be
substituted for officials on the MPO
decisionmaking body.

The ARC stated that it does not
believe it is appropriate for staff
members of transit agencies to have
equal standing on policy committees as
elected and appointed officials,
asserting that clear lines of demarcation
in the decisionmaking hierarchy need to
be maintained through committees
comprised exclusively of technical staff
or elected/appointed policy officials.
The NCTCOG/RTC believes that staff
members or other non-elected alternates
should not be substituted for local
elected officials in section 450.310(d)(1)
due to the policy making function of the
MPO policy board. The NCTCOG and
RTC requested that FHWA and FTA
carefully consider this question in the
context of accountability to the public.
They noted that the strength of MPO
policy making is a result of its policy
board being made up of primarily local
elected officials who are directly
accountable to the voting public.
However, in situations where modal
operators are not governed by an elected
body, MPO policy boards should have
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discretion to determine the appropriate
level of representative for these entities.
Another MPO, FMATS, noted that as
this requirement only applies to TMAs,
staff members or alternates should not
be allowed to participate because larger
MPOs would have sufficient
representation from other entities’
officials and so additional
representation of public transportation
would not skew the policy board. The
Florida MPO Advisory Council believes
that alternates for officials identified in
subparagraph (d)(1) should be of the
same general background (i.e., a local
elected official should act as the
alternate for another local elected
official) and that any clarifying language
should state as such.

Multiple respondents noted that it is
their current practice to allow staff
members or other alternates to
substitute for the officials identified in
subparagraph (d)(1). Per an MOU among
NYMTC member agencies, all members,
including elected officials, may be
represented at council meetings by
designated substitutes, provided such
designation has been made in writing to
the Secretary of NYMTC. The NYMTC
recommends that FHWA and FTA
continue to allow these designees to be
substituted for officials identified in
subparagraph (d)(1) for purposes of
voting on council business. The
NYMTA requested that the term “local
official” refer to elected or appointed
officials of general purpose local
government with responsibility for
transportation, and that this include the
elected or appointed official’s formally
designated proxy.

The TN DOT noted that all MPOs in
Tennessee allow for policy board
members to appoint a proxy. Not being
able to do this would limit the ability of
the MPOs to conduct official business
requiring a quorum of members. Under
the NJTPA by-laws, each elected official
may appoint one designated alternate.
This requires notification in writing to
the NJTPA. The NJTPA notes that this
arrangement allows for greater
flexibility and participation by the
board’s member jurisdictions and
agencies and should continue to be
allowed.

Three respondents (MA DOT,
Richmond Area MPO, and WI DOT)
sought clarification as to who can serve
as an official on the MPO. The MA DOT
sought clarity regarding public
transportation representative
designation and latitude to designate
another person who may perform duties
on their behalf. The WMATA stated that
an official in any of the three statutory
MPO board categories should be able to
expressly delegate routine duties to

qualified staff but suggests that future
guidance strongly encourage such
officials to commit themselves to
attentive and direct engagement with
policy-making efforts by their MPO
boards. The majority of respondents to
this question (AASHTO, AMPO, CT
DOT, H-GAC, MD DOT, MI DOT,
Miami-Dade MPO, MTC, NARC, NYS
DOT, SACOG, SANDAG, SCAG, TX
DOT, WIDOT, and WMATA) support
the position that the decision whether
staff members or other alternates may be
substituted for the officials identified in
subparagraph (d)(1) should remain local
and be resolved at the State or local
level.

In response, FHWA and FTA concur
with the majority of respondents that
the decision as to whether staff
members or other alternates may be
substituted for the ‘officials’ identified
in subparagraph (d)(1) should remain
local and be resolved at the State or
local level.

Should the regulations provide more
specificity on how each of the officials
identified in paragraph (d)(1) should be
represented on the MPO?

While the WI DOT indicated that the
final rule should provide more
specificity on how each of the officials
identified in subparagraph (d)(1) (i.e.,
local elected officials, officials who
operate major modes of transportation,
and appropriate State officials), the
other 21 respondents to this question
(AASHTO, ARC, CT DOT, Florida MPO
Advisory Council, FMATS, MD DOT,
MI DOT, Miami-Dade MPO, MTC,
NARC, NJTPA, NYMTC, NYS DOT,
River to Sea TPO, SACOG, SANDAG,
SCAG, SJCOG, TX DOT, and
Westchester County, NY) urged FHWA
and FTA to provide MPOs with
maximum flexibility as each MPO’s
circumstances is unique.

The FHWA and FTA concur with
these respondents and will not include
more specificity on how each of the
officials identified in subparagraph
(d)(1) should be represented on the
MPO in the final rule. However, at the
request of WIDOT and CT DOT, FHWA
and FTA will provide additional
guidance on this topic, separate from
this final rule.

Can an official in paragraph (d)(1) serve
in multiple capacities on the MPO board
(e.g., can a local elected official or State
official serve as a representative of a
major mode of transportation)?

Thirty-one respondents (AASHTO,
APTA, ARC, CT DOT, Florida MPO
Advisory Council, FMATS, H-GAC,
MARC, MD DOT, MI DOT, Miami-Dade
MPO, NARC, NCTCOG/RTC, NJ DOT,

North Front Range MPO, NYMTA,
NYMTGC, River to Sea TPO, SACOG,
SANDAG, SCAG, Sierra Club, SJCOG,
TN DOT, TriMet, TX DOT, Westchester
County, NY, WI DOT, and WMATA)
provided their perspectives on the
question of whether an official in
subparagraph (d)(1) can serve in
multiple capacities on the MPO board.
Six respondents (APTA, FMATS,
NYMTA, Sierra Club, TriMet, and
WMATA) argued definitively that
public officials should not be asked, or
allowed, to have “divided loyalties.”
The Sierra Club claimed that such an
attempt could well rise to a legal
situation of incompatibility of offices.
The TriMet, whose general manager has
long held a voting seat on the Portland
MPO from which it effectively
advocates for the interests of operators
of public transportation in the region,
shared this perspective. It noted that
assigning a local official, tasked with
representing their jurisdiction on the
MPO, to advocate a different, perhaps
contrary, position as the representative
of public transportation operators
creates an inherent conflict of interest.
The FMATS also cited the potential for
conflict of interest, noting that a city or
county mayor may appoint the
transportation official which could
inhibit the transportation official in
making decisions that are truly in the
best interest of the operators of public
transportation. The North Front Range
MPO stated that if the transit agency is
a stand-alone entity and not part of a
local government that is already a voting
member of the MPO, a separate
membership with equal voting rights
makes sense. The APTA, NYMTA,
Sierra Club, TriMet, and WMATA
requested that FTA and FHWA
categorically state that an MPO member
based on elective or appointed office
that coincidentally sits on a transit
board does not fulfill the MAP-21
requirement. The APTA, NYMTA,
Sierra Club, TriMet, and WMATA all
supported the position that the transit
representative must be a member of the
MPO solely as the transit representative.
Eight other respondents (MTC,
NYMTC, NYS DOT, SACOG, SANDAG,
SCAG, SJCOG, and Westchester County,
NY) noted that in their experience,
board members who are local elected
officials and also sit on independent or
municipal transit agencies frequently
bring the priorities and perspectives of
the transit agency on which they serve
to the MPO decisionmaking table. The
TN DOT noted that some MPOs have a
requirement that only elected officials
serve on the policy board, the thinking
being that only elected officials,
accountable to the voting public, should
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set policy. It proposed that in such
instances, the MPO may insist that the
requirement to have representation for
operators of public transportation be
fulfilled by an elected official who
serves on the governing board of an
operator of public transportation, or
who oversees one that operates as part
of city or county government.

The FHWA and FTA note again that
any MPO that serves a TMA that was
designated/re-designated after December
18, 1991, shall consist of: Local elected
officials; officials of public agencies that
administer or operate major modes of
transportation in the metropolitan area
including representation by operators of
public transportation; and appropriate
State officials. Both the Florida MPO
Advisory Council and the River to Sea
TPO cited the Florida statute 28 which
specifies that, where representatives of
operators of public transportation are to
be represented by elected officials from
general-purpose local government, the
MPO shall establish a process by which
the collective interests of such agencies
are expressed and conveyed.

The majority of respondents
(AASHTO, ARC, CT DOT, H-GAC,
MARC, MD DOT, MI DOT, Miami-Dade
MPO, MTC, NARC, NCTCOG/RTC, NJ
DOT, NYS DOT, River to Sea TPO,
SACOG, SANDAG, SCAG, SJCOG, TN
DOT, TX DOT, and Westchester County
NY) urged FHWA and FTA to provide
maximum flexibility to MPOs in
designating representation by operators
of public transportation.

The FHWA and FTA will provide
maximum flexibility to MPOs in
designating representation by operators
of public transportation. The final rule
provides that the official(s) who
represents the operators of public
transportation in the MPA may be an
official of an agency that operates or
administers public transportation in the
metropolitan area or an elected official
from general-purpose local
governments.

Should the regulations include more
information about MPO structure and
governance?

The twenty-four commenters
(AASHTO, AMPO, ARC, CT DOT,
FMATS, H-GAC, MD DOT, Miami-Dade
MPO, MTC, NARC, NJ DOT, NJTPA,
North Front Range MPO, NYMTA,
NYMTC, NYS DOT, SACOG, SANDAG,
SCAG, SJCOG, TX DOT, Westchester
County, NY, and WI DOT) who
provided a response to this question
universally requested that FHWA and
FTA not include more information
about MPO structure and governance in

28 Florida Statute 339.175(3).

the final rule. In response, the final rule
does not include more information
about MPO structure and governance.
However, per the request of CT DOT
and WIDOT, FHWA and FTA will
provide additional guidance on this
topic, separate from the final rule.

Section 450.312 Metropolitan
Planning Area Boundaries

Section 450.312 discusses MPA
boundaries. The WA State DOT
provided comments on this section. The
commenter was concerned that in
situations where there are bi-State
MPOs and/or where multiple MPOs
straddle State boundaries, each MPO
might have a different format for
reporting on system performance. The
WA State DOT was concerned that it
will be difficult to coordinate system
performance reporting responses and it
will create problems for all involved.

In response to this comment, FHWA
and FTA note that section 450.312
strongly encourages the States, MPOs,
and operators of public transportation to
coordinate transportation planning for
the entire multi-State area. Section
450.314(f) of the final rule provides that
where the boundaries of the urbanized
area or MPA extend across State lines,
the States, appropriate MPOs, and
operators of public transportation must
coordinate transportation planning for
the entire multi-State area and may
enter into agreements or compacts to do
so. See discussion in section 450.314,
metropolitan planning agreements, for
more specific discussion on State, MPO,
and operator of public transportation
coordination on performance-based
planning. (See also section IV(B)
(recurring comment themes) for more
discussion on this issue and FHWA and
FTA responses.) This would help to
ensure consistency when there are
multiple MPOs in a multi-State region.
The FHWA and FTA have made no
changes to the NPRM language for
section 450.312 in the final rule.

Section 450.314 Metropolitan
Planning Agreements

Section 450.314 discusses the
requirement that the States, MPOs, and
the operators of public transportation
serving an MPA cooperatively establish
a metropolitan planning agreement.
These agreements determine the mutual
responsibilities of the parties in carrying
out the metropolitan transportation
planning process. Forty-three
commenters (AASHTO, Albany MPO,
AMPO, APTA, ARC, Board of the
French Broad River MPO, CALTRANS,
Charlotte Regional TPO, CO DOT, CT
DOT, DC DOT, DRCOG, DVRPC, FL
DOT, Florida MPO Advisory Council,

FMATS, H-GAC, HI DOT, IA DOT,
MAG, Metropolitan Transportation
Council MPO, MARG, MT DOT, MTC,
NACTO, NARC, NC DOT, New York
State Association of MPOs, NJTPA,
North Florida TPO, NYMTA, NYMTC,
NYS DOT, OR DOT, PA DOT, River to
Sea TPO, SACOG, SANDAG, SCAG,
SJCOG, Transportation for America, TX
DOT, and Wilmington MPO) provided
comments on sections 450.314(a), (e),
and (g). This section concerns the
requirement proposed in the NPRM for
including performance-based planning
and programming and the collection of
data for the State asset management
plan as part of the metropolitan
planning agreement. Twenty-one of the
commenters on these sections were from
MPOs, 13 from States, 7 from
transportation associations, 1 from an
operator of public transportation, and 1
from an advocacy organization. See
section IV(B) (recurring comment
themes) for more discussion on this
issue and FHWA and FTA responses.

In the NPRM, FHWA and FTA
proposed at section 450.314(b) that the
States, MPOs, and the operators of
public transportation should
periodically review and update the
metropolitan planning agreement, as
appropriate, to reflect effective changes.
Five commenters (AASHTO, FL DOT,
MT DOT, NYS DOT, and TX DOT)
provided comments on this provision.
All five of the commenters stated that
the provision was unnecessary and
should be deleted. Two commenters
(AASHTO and MT DOT) stated that
agreements are generally already revised
as necessary when changes are made to
regulations and when dictated by other
circumstances. They further commented
that section 450.314(b) would create a
new obligation to review agreements
even when that review is unnecessary.
The FL DOT commented that section
450.314(b) could be interpreted as a new
requirement and that periodic review
and updating should occur only as
appropriate. The NYS DOT and TX DOT
commented that section 450.314(b)
could be interpreted to set a specific
time frame or regular updates for review
of the existing agreements, even when it
is not needed.

In response, FHWA and FTA
included this provision in the NPRM to
ensure that States, MPOs, and operators
of public transportation are aware that
agreements can become outdated and
that they need to be periodically
reviewed by the States, MPOs, and
operators of public transportation to
ensure that they are up to date. The
FHWA and FTA did not intend for this
provision to set a specific time frame for
the review and updates to the
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agreements and have specifically stated
in section 450.314(b) that it should be
done when it is appropriate to do so.
The commenters have pointed out that
for those metropolitan regions were the
agreements are being kept up to date,
this would typically not be an issue.
However, FHWA and FTA note that for
those regions where agreements have
become outdated, this provision is an
important reminder that they should be
periodically reviewed and updated. The
need for updating an agreement might
occur for a number of reasons. Examples
of reasons for updating the agreements
might include: The passage of new
national transportation legislation,
issuance of new Federal regulations,
and changes in the roles and
responsibilities of the States, MPOs,
and/or operators of public
transportation in the metropolitan
transportation planning process. The
FHWA and FTA believe that it is
important that in order to maintain a 3—
C planning process for a metropolitan
region, States, MPOs, and the operators
of public transportation should
periodically review and update the
metropolitan planning agreement, as
appropriate, to reflect effective changes
in their responsibilities for conducting
the planning process. For these reasons,
the provision for periodically updating
the metropolitan planning agreement in
section 450.314(b), as proposed in the
NPRM, is retained by FHWA and FTA
in the final rule without alteration.

Section 450.316 Interested Parties,
Participation and Consultation

Section 450.316 describes interested
parties, participation, and consultation
as part of the metropolitan
transportation planning process. It
requires an MPO to use a documented
participation plan to provide
individuals, affected public agencies,
representatives of public transportation
employees, freight shippers, providers
of freight transportation services, private
providers of transportation,
representatives of users of public
transportation, representatives of users
of pedestrian walkways and bicycle
transportation facilities, representatives
of the disabled, and other interested
parties with reasonable opportunities to
be involved in the metropolitan
transportation planning process. Eight
commenters (Nine to Five Association
of Working Women, Denver COG and
the RTD, Enterprise Community
Partners, National Housing Conference,
New York State Association of MPOs,
The Leadership Conference on Civil and
Human Rights, TX DOT, and United
Spinal Association) submitted
comments on this section. The Nine to

Five Association of Working Women,
Enterprise Community Partners,
National Housing Conference, and the
Leadership Conference on Civil and
Human Rights expressed strong support
for the requirement that States and
MPOs develop participation plans that
engage populations “traditionally
underserved by existing transportation
systems, such as low-income and
minority households.” The United
Spinal Association requested that
FHWA and FTA ensure that the
required necessary accommodations for
traditionally underrepresented
organizations and community members
are provided.

The FHWA and FTA note that an
MPO’s public participation process,
including efforts to seek out and
consider the needs of those traditionally
underserved by existing transportation
systems, such as low-income and
minority households, who may face
challenges accessing employment and
other services, is reviewed as part of the
MPO certification process.

The DRCOG and RTD sought
clarification on the requirement that an
MPO include, as part of the final MTP
and TIP, a summary, analysis, and
report on the disposition of significant
written and oral comments it receives
on the draft MTP and TIP. The FHWA
and FTA clarify that the summary and
disposition of these comments can be a
separate document incorporated by
reference or made available on the
applicable Web site. The FHWA and
FTA have made no changes to section
450.316 in the final rule.

Section 1201 of the FAST Act amends
23 U.S.C. 134(i)(6)(A) to add public
ports to the list of entities that an MPO
shall provide a reasonable opportunity
to comment on the metropolitan
transportation plan. This change is
amended into the final rule at section
450.316(a). Section 1201 of the FAST
Act amends 23 U.S.C. 134(i)(6)(A) to
provide a list of examples of private
providers of transportation. This change
is amended into the final rule at section
450.316(a).

Section 1201 of the FAST Act amends
23 U.S.C. 134(g)(3)(A) to add officials
responsible for tourism and natural
disaster risk reduction to the list of
agencies and officials that an MPO
should consult with in developing
metropolitan transportation plans and
TIPs. This change is amended into the
final rule at section 450.316(b).

Section 450.318 Transportation
Planning Studies and Project
Development

The comments and responses relevant
to section 450.318 are discussed under

section 450.212, and are incorporated by
reference into this section.

Section 450.320 Development of
Programmatic Mitigation Plans

Similar to section 450.214, section
450.320 describes the development of
programmatic mitigation plans. The
FHWA and FTA received comments
from a total of 26 entities on this section
(AASHTO, AMPO, ARTBA,
CALTRANS, CT DOT, DRCOG, DVRPC,
Enterprise Community Partners, H-
GAC, MARC, MTC, NARC, National
Mitigation Banking Association, New
York State Association of MPOs, NJ
DOT, North Front Range MPO, OR DOT,
PA DOT, RTD, SACOG, SANDAG,
SCAG, SCCRTC, SJCOG, and TX DOT).
All commenters were generally
supportive of the development and use
of programmatic mitigation plans within
the transportation planning process.

The responses to the following
comments are provided in section
450.214

General Comments

e Seven organizations (CALTRANS,
MTGC, SACOG, SANDAG, SCAG,
SCCRTC, and SJCOG) commented on
the eligibility for Federal funding for the
development of programmatic
mitigation plans.

e The ARTBA commented on the
greater use of programmatic mitigation
plans and recommended that FHWA
and FTA quantify the benefits of using
such plans in terms of time saved. In
addition, the group also recommended a
clearinghouse for mitigation plans used
across the Nation to highlight best
practices.

¢ Enterprise Community Partners and
NRDC commended FHWA and FTA for
the provisions contained in sections
450.214 and 450.320, noting that early
planning can reduce conflicts and
delays during environmental reviews
performed later in project development.
The group specifically noted the
preference for requiring the
development of programmatic
mitigation plans within the
transportation planning process.

e The NRDC also commented on the
appropriate nature of consultation with
the resource agencies, making a draft of
the mitigation plan available for public
review and comment, and addressing
the comments in the final plan. Please
see response in Section 450.214.

e The National Mitigation Banking
Association noted that many of the
attributes of a programmatic mitigation
plan specified in section 450.320 are
already in place in mitigation and
conservation banks across the country.
The group also noted that it would be
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prudent public policy to make the
acquisition of bank credits from
approved mitigation banks a central
component of a programmatic
mitigation plan element. The group also
suggested that the final rule incorporate
a reference to existing banks and bank
credits as the preferred alternative for
offsetting transportation impacts.

e The Mid-America Regional Council
provided a general letter of support on
the development and use of
programmatic mitigation plans and
suggested that the final rule should
include language indicating that States
shall coordinate with MPOs on the
development and use of such plans.

Section 450.320(a)

e Six entities (AASHTO, CT DOT, H-
GAC, NARC, OR DOT, and TXDOT)
commented on the proposed language in
section 450.320(a)(2)(ii), stating that the
resources addressed in the final rule
should not be limited to the examples
given.

e The CALTRANS and NJ DOT
sought further clarification on the scope
and scale of the programmatic
mitigation plan. Specifically, NJ DOT
inquired whether the plan should be
restricted to one project (discussing an
array of resources) or an array of
transportation projects (covering one
resource category for discussion). The
CALTRANS commented on the
appropriate scale of the programmatic
mitigation plan and inquired whether
MPOs may plan on a scale beyond its
MPA boundaries.

Section 450.320(b)

e Nine entities (AASHTO, AMPO, CT
DOT, H-GAC, NARC, New York State
Association of MPOs, OR DOT,
SCCRTC, and TX DOT) commented on
the proposed language in section
450.320(b) which they found to be more
restrictive than the text of the statute.
Specifically, the commenters suggested
that paragraph (b) should preserve the
flexibility provided in the statute, which
allows for States and MPOs to develop
programmatic mitigation plans within
or outside the statewide and
metropolitan planning processes.

Section 450.320(d)

e The CALTRANS expressed
appreciation for the support for
programmatic mitigation plans, but also
concerns about acceptance of such plans
by Federal and State regulatory
agencies. The commenter specifically
questioned whether rulemaking to
govern the regulatory agencies toward
the goal of reaching a higher level of
commitment to programmatic mitigation
planning activities might be possible.

The responses to comments not
previously raised or addressed in
section 450.214 follow:

General Comments

The North Front Range MPO
expressed general support for the
development and use of programmatic
mitigation plans, but noted that the
development of such plans would
require additional staff time for review.
Such a delay in conducting the review
would offset any benefits derived from
the development of the plan. The
organization also noted that the
development of programmatic
mitigation plans may be a duplicative
effort, especially if a NEPA review is
necessary or underway.

The FHWA and FTA acknowledge
that the development and review of
programmatic mitigation plans would
likely require additional staff time from
resource agencies, States, and MPOs.
But FHWA and FTA also note that a
programmatic mitigation plan can be
integrated with other resource plans
including, but not limited to, watershed
plans, ecosystem plans, species recovery
plans, growth management plans, State
wildlife plans, climate change action
plans, and land use plans. Integrating
the development of programmatic
mitigation plans with other resource
planning efforts streamlines the process
and reduces points of duplication,
thereby reducing the overall burden of
staff time for review.

Section 450.320(b)

The DRCOG and RTD noted that the
analysis of environmental impacts of a
project or program under NEPA may
result in identification of a different set
of impacts and possible mitigation than
what is stated in a programmatic
mitigation plan. Therefore, the
framework for development of such
plans and future use within NEPA
should be reviewed and approved by
the CEQ.

The FHWA and FTA acknowledge
that in certain rare instances, a
programmatic mitigation plan may not
capture the best possible data for impact
discussion and possible mitigation. For
this reason, this section retains the
flexibility for States and MPOs to decide
if and when they choose to develop
programmatic mitigation plans and how
such plans can be used to address the
potential impacts of transportation
projects. The FHWA and FTA also point
out that, as stated in section 450.320(b),
early and ongoing coordination with the
resource agencies with jurisdiction over
the environmental resource is a
pragmatic solution to avoiding future

conflicts associated with the NEPA
process.

Section 450.320(d)

Four entities (DVRPC, NARC, PA
DOT, and SCCRTC) commented on the
proposed text in section 450.320(d),
advocating for stronger language (i.e.,
the use of the word “‘shall” in the
regulatory text in section 450.320(d))
that would require Federal agencies to
consider the recommendations
developed under a programmatic
mitigation plan when conducting future
environmental reviews.

The FHWA and FTA can encourage
the development and use of
programmatic mitigation plans in future
NEPA reviews, but cannot interpret the
statutory provision (23 U.S.C. 169(f)) in
a manner that would make it more
restrictive for States and MPOs to utilize
effective mitigation efforts, if developed
through another authority or during an
environmental review for a specific
project or program. Furthermore, if a
mitigation plan is developed, it may not
necessarily be aligned in time with the
environmental review of a project or
program. In these instances, delaying
the environmental review of a project or
program for the development and
adoption of a programmatic mitigation
plan may not be in the best interest of
the State or MPO. This final rule retains
the language proposed in the NPRM.

Five planning organizations (MTC,
SACOG, SANDAG, SCAG, and SJCOG)
commented on broadening the scope of
paragraph (d) through the removal of the
word “Federal.” They suggested that
this would clarify that any agency may
use a programmatic mitigation plan,
developed under this authority, that has
been adopted for use within the
transportation planning process in
future environmental reviews.

Paragraph (d) is applicable to any
Federal agency responsible for
environmental reviews, permits, or
approvals for a transportation project.
The final rule does not prohibit non-
Federal agencies wishing to utilize
programmatic mitigation plans
developed by States or MPOs under this
authority.

Section 1306 of the FAST Act amends
23 U.S.C. 169(f) to change “may use” to
“shall give substantial weight to”” and
changes “any other environmental laws
and regulations” to “other Federal
environmental law”” such that a Federal
agency responsible for environmental
reviews ‘‘shall give substantial weight
to” the recommendations in the
programmatic mitigation plan when
carrying out its responsibilities under
NEPA or “other Federal environmental
law.” Sections 450.214(d) and
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450.320(d) of the final rule are amended
to reflect these changes.

Section 450.322 Congestion
Management Process in Transportation
Management Areas

Seven entities (ARC, DRCOG,
Enterprise Community Partners, MARC,
National Housing Conference, New York
State Association of MPOs, and WA
State DOT) submitted comments on this
section. One comment was from a State,
three from MPQOs, two from advocacy
organizations, and one from an
association.

The DRCOG commented that the term
“acceptable,” as used in section
450.322(c), related to system
performance should be defined in the
final rule by describing how and by
whom acceptability will be determined.
In response, FHWA and FTA note that
for the CMP, as described in section
450.322(c), it is the responsibility of
State and local transportation officials to
determine the level of system
performance they deem acceptable. As a
result of this comment, no changes to
the final rule were made.

Enterprise Community Partners and
the National Housing Conference
commented that intensive development
near transit such as transit oriented
development and joint development
should be included in the final rule as
congestion management strategies. In
response, FHWA and FTA note that
several examples of congestion
management strategies are provided in
the NPRM and in the final rule. These
strategies are consistent with those
suggested in the comment, such as
growth management and public
transportation improvements. Therefore,
no changes were made to the final rule.

The DRCOG commented on section
450.322 that single occupancy vehicles
(SOV) projects or facilities do not
exclusively serve SOVs. The New York
State Association of MPOs commented
that decisions about congestion are
variable, and that flexibility in defining
and addressing congestion is important.
The FHWA and FTA agree that SOV
facilities might not exclusively serve
SOVs and feel the final rule provides
MPOs the flexibility to define and
address congestion.

The MARC noted that the CMP has a
linkage to the performance-based
planning process. The FHWA and FTA
response to this comment is that the
CMP and the performance-based
planning and programming processes do
have linkages. Specifically, section
450.306(d)(4)(vii) requires that an MPO
shall integrate them into the
metropolitan transportation planning
process, directly or by reference, the

goals, objectives, performance measures,
and targets from other federally required
performance-based plans and process,
such as the CMP.

The New York State Association of
MPOs commented that they support a
coordinated plan for data collection and
propose that the last sentence in section
450.322(d)(3) mention that public safety
agencies are a potential source of data
related to incident management and
non-recurring congestion. The FHWA
and FTA have reviewed this comment
and have decided not to specifically add
language that public safety agencies
could be a source of safety data because
this section does not specifically
provide a list of agencies and the data
they might provide.

The New York State Association of
MPOs noted that intelligent
transportation system (ITS) technologies
are not a congestion management
strategy, and that it is more appropriate
to reference the importance of
implementing the adopted ITS regional
architecture. In response, FHWA and
FTA note that the final rule describes
ITS technologies as they relate to the
regional ITS architecture as a congestion
management strategy, and so no change
was made.

Section 1201 of the FAST Act
amended 23 U.S.C. 134(k)(3)(A) to add
a list of examples of travel demand
reduction strategies and to add job
access projects as a congestion
management strategy. The final rule at
section 450.322(a) is amended to reflect
this change.

Section 1201 of the FAST Act
amended 23 U.S.C. 134(k)(3)(C) to allow
that an MPO serving a TMA may
develop a congestion management plan.
The final rule at section 450.322(h)(1)
and (2) is amended to reflect this
change.

Section 450.324 Development and
Content of the Metropolitan
Transportation Plan

Fifty-one commenters (AASHTO,
Albany MPO, AMPO, ARC, CALTRANS,
Community Labor United, CT DOT,
DVRPC, DRCOG, Enterprise Community
Partners, Florida MPO Advisory
Council, FMATS, Front Range
Economic Strategy Center, IA DOT,
MAG, Macatawa MPO, MARC, Maui
MPO, ME DOT, MET Council, MTC, MO
DOT, NARC, National Housing
Conference, National Trust for Historic
Preservation, New York State
Association of MPOs, NJ DOT, North
Florida MPO, NRDC, NYMTA, NYMTC,
PA DOT, Partnership for Active
Transportation, Partnership for Working
Families, Policy Link, Portland Metro,
PSCOG, Public Advocates, SACOG, San

Luis Obispo MPO, SANDAG, Santa Cruz
County MPO, SCAG, SEMCOG, SJCOG,
TX DOT, United Spinal Association, VA
DOT, WA State DOT, Westchester
County Department of Public Works,
WFRC, and WMATA) submitted
comments on this section to the docket.
Twenty were from MPOs, 11 from
States, 12 from advocacy groups, 5 from
transportation associations, and 3 from
public transit agencies.

Section 450.324(a)

At least three MPOs (Albany MPO,
San Luis Obispo COG, and WFRC)
commented that in section 450.324(a)
the regulations should allow for a MTP
that has more than a 20-year planning
horizon. The FHWA and FTA respond
that these regulations allow for MTPs
with a 20-year or greater planning
horizon.

The NARC stated that section
450.324(a) is inconsistent, in that it
states that the metropolitan
transportation plan shall address no less
than a 20-year planning horizon as of
the effective date. However, section
450.324(a) further states that in
formulating the MTP, the MPO shall
consider the factors described in section
450.306 as they relate to a 20-year
period. The NARC further stated that
many MPOs prepare MTPs that forecast
beyond a 20-year horizon. This section
appears to limit the consideration of
factors to only a 20-year horizon, and
NARC further suggests inserting the
word “minimum.” The FHWA and FTA
agree with this comment and changed
the section to state that the MPO shall
consider factors described in section
450.306 as the factors relate to a
minimum 20-year forecast period to be
consistent with the fact that the MTP
horizon may exceed 20 years.

Section 450.324(c)

More than one commenter (DVRPC,
NJ DOT, and PA DOT) suggested that
FHWA and FTA should consider
changing the review and update cycle
for MTPs in areas that are classified as
air quality nonattainment and
maintenance areas from 4 to 5 years.
The FHWA and FTA respond to this
comment that the statute requires MTPs
in nonattainment and maintenance
areas to be updated at least every 4 years
and as a result, in keeping with the
statutory requirement, the final rule
requires updates at least once every 4
years.

Section 450.324(f)

The PSRC and WA State DOT asked
what the term ‘“‘current” means in
section 450.324(f)(1). The WA State
DOT further commented that the word



34118 Federal Register/Vol.

81, No. 103/Friday, May 27, 2016/Rules and Regulations

“current” in this section might mean
that the MTP will have to be updated
annually. The WA State DOT suggested
the use of the word “baseline” instead
of the word ““current.”

The FHWA and FTA response to
these comments is that the word
“current” means at the time the plan is
under development. The use of the
word “current” is not meant to mean
the same as “‘baseline.” The FHWA and
FTA further respond that this provision
does not mean that MTPs have to be
updated annually. The FHWA and FTA
reiterate that section 450.324(c) clearly
states that the MPO shall review and
update the MTP at least every 4 years in
air quality nonattainment and
maintenance areas and at least every 5
years in attainment areas.

The MARC commented that it wanted
clarification in section 450.324(f)(1) on
how current demand of persons and
goods should be reflected in the plan.
The FHWA and FTA response is that it
is up to each MPO to determine how to
meet this requirement.

The DRCOG and DVRPC commented
that the requirement in section
450.324(f)(2) that the MTP includes
pedestrian and bicycle facilities is
extremely difficult, burdensome, and
unclear. In response to this comment,
FHWA and FTA believe that Congress
intends for a multimodal approach to
the transportation planning process.
Title 23 U.S.C. 134(b)(2) states that the
MTPs and TIPs for each metropolitan
area shall provide for the development
and integrated management and
operation of transportation systems and
facilities (including accessible
pedestrian walkways and bicycle
transportation facilities) that will
function as an intermodal transportation
system for the MPA and as an integral
part of an intermodal transportation
system for the State and the United
States.

In drafting the NPRM and the final
rule, FHWA and FTA fulfilled this
intent by requiring that the MTP
include, among other things, short- and
long-range strategies/actions and
existing and proposed transportation
facilities that provide for pedestrian
walkways and bicycle facilities that
function as part of an integrated
metropolitan transportation system (23
CFR 450.324(f)(2) and 23
CFR450.324(b)). The FHWA has
recently completed the Statewide
Pedestrian and Bicycle Planning
Handbook, which is available at: http://
www.fhwa.dot.gov/planning/processes/
pedestrian_bicycle/pedestrian_bicycle
handbook/fhwahep14051.pdf. A
metropolitan version of the handbook is

under development and will be
available soon.

The DRCOG and RTD commented that
both sections 450.324(f)(2) and
450.324(f)(12) contain references
requiring the MPO MTP to include
pedestrian walkways and bicycle
facilities. The FHWA and FTA response
to this comment is that the commenter
is correct. Reference to pedestrian
walkways and bicycle facilities is
included in the two sections for added
emphasis, however, the context of each
section is slightly different. Section
450.324(f)(2) refers overall to including
existing and proposed transportation
facilities such as major roadways,
transit, multimodal and intermodal
facilities, and nonmotorized
transportation facilities, including
pedestrian walkways and bicycle
facilities that should function as an
integrated transportation system in the
MTP. Section 450.324(f)(12) refers
specifically to including pedestrian
walkway and bicycle transportation
facilities in the MTP. No changes were
made as a result of this comment.

Section 1201 of the FAST Act
amended 23 U.S.C. 134(i)(2)(A)(1) to add
public transportation facilities and
intercity bus facilities to the list of
existing and proposed transportation
facilities to be included in the
metropolitan transportation plan. The
final rule at section 450.324(f)(2) is
amended to reflect this change.

Several commenters (DVRPC,
NYMTC, and PA DOT) commented that
the system performance report in the
MTP (section 450.324(f)(4)) should only
consider conditions and trends at the
system level, and should not be required
to conduct a project specific analysis.
The MARC commented that it would
like flexibility in how the systems
performance report required under
section 450.324(f)(4) is integrated into
the MTP. See section IV(B) (recurring
comment themes) for more discussion
on this issue and FHWA and FTA
responses.

At least two commenters (IA DOT and
New York State Association of MPOs)
commented that it is not clear what the
term ‘““subsequent updates” refers to in
sections 450.324(f)(4) and 450.216(f)(2).
The FHWA and FTA response is that
the term ‘““subsequent update” refers to
the update of the MTP or the long-range
statewide plan and is defined in section
450.104. Update of the MTP or the long-
range statewide transportation plan
means making a MTP or a long-range
statewide transportation plan current
through a comprehensive review.
Updates require public review and
comment; a 20-year horizon for MTPs
and long-range statewide plan; a

demonstration of fiscal constraint for
the MTP; and a conformity
determination for MTPs in
nonattainment and maintenance areas.
Section 450.324(c) requires the MPO to
review and update the MTP at least
every 4 years in air quality
nonattainment and maintenance areas
and at least every 5 years in attainment
areas.

Section 450.324(f)(4) requires that
with the update to the metropolitan
plan, and each update thereafter, the
MPO also will update the evaluation of
the condition and performance of the
transportation system with respect to
the performance targets described in
section 450.306(d) as part of the update
of the MTP. Similarly, 405.216(f)(2)
means the State will update the
evaluation of the condition and
performance of the transportation
system with respect to the performance
targets described in section
450.206(c)(2) as part of the update of the
long-range statewide transportation
plan. No changes to the final rule are
required as a result of this comment.

The NYMTA commented on section
450.324(f)(4) that the cycle for
subsequent updates to the system
performance report should be clarified.
Specifically, it wanted to know if this
means each MTP update, or if more
frequent updates to the system
performance report are required
independent of the MTP update. The
FHWA and FTA response to this
comment is that the system performance
report in the MTP has to be updated
when the MTP is updated. Update
cycles for the MTP are described in
section 450.324(c).

The IA DOT commented on section
450.324(f)(4)(ii) that it appears that the
analysis of how the preferred scenario
has improved the conditions and
performance of the transportation
system is a requirement, when the use
of scenario planning is optional. The
FHWA and FTA response to this
comment is that for those MPOs that
elect the option to conduct scenario
planning in the development of their
MTPs, the provision in section
450.324(f)(4)(ii) is a requirement (23
CFR 450.324(f)(4)(ii) and 23 U.S.C.
134(i)(2)(C)(i1).

For section 450.324(f)(4)(ii), the WA
State DOT requests revision to clarify
that the analysis of how changes in local
policies and investments have impacted
the costs necessary to achieve the
identified performance targets can be a
general discussion of broad policy. In
response to this comment, FHWA and
FTA do not believe that this additional
clarification is necessary. As written,
the requirement is fairly nonprescriptive
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in how it would be carried out. The
FHWA and FTA believe that it is up to
the MPO, within reason, to decide how
to meet this requirement. After
publication, FHWA and FTA plan to
issue guidance and share best practices
on this requirement. No changes were
made as a result of this comment.

Section 1201 of the FAST Act amends
23 U.S.C. 134(i)(2)(G) to add “‘reduce the
vulnerability of the existing
transportation infrastructure to natural
disasters” to the assessment of capital
investment and other strategies to
preserve the existing and projected
future metropolitan transportation
infrastructure in the metropolitan
transportation plan. Section
450.324(f)(7) of this final rule is
amended to include this new provision.

Section 1201 of the FAST Act amends
23 U.S.C. 134(i)(2)(H) to add
consideration of the role intercity buses
may play in reducing congestion,
pollution, and energy consumption as
part of the metropolitan transportation
plan. Section 450.324(f)(8) of this final
rule is amended to include this new
provision.

The ARC supports the optional
provision in section 450.324(f)(11)(iii)
for including an assessment of the
appropriateness of innovative finance
techniques as revenue sources for the
projects in the MTP. However, ARC
states that it is unclear to what level of
detail is expected. In response, FHWA
and FTA note that FHWA has
previously issued guidance on fiscal
constraint, which includes guidance on
innovative finance techniques and fiscal
constraint.29

The Florida MPO Advisory Council
commented that this provision is an
important step in not only encouraging
MPOs to consider new and innovative
financing techniques very early in the
planning process, but also places
emphasis on the feasibility of
implementing those financing
techniques. The Partnership for Active
Transportation commented that the
consideration of innovative financing
techniques should encourage those
techniques in the context of active
transportation such as pedestrian and
bicycle projects. The FHWA and FTA
response is that this provision is
intended to be considered for all types
of transportation projects, including
bicycle and pedestrian projects.

For section 450.324(f)(11)(iii), the WA
State DOT recommends the section be
revised to clarify that the discussion of

29 “Guidance on Financial Planning and Fiscal
Constraint for Transportation Plans and Programs,
FHWA, April 17, 2009, http://www.fhwa.dot.gov/
planning/guidfinconstr.cfm.

strategies for ensuring their availability
can be a general discussion of the types
of actions that would be necessary to
implement new revenue sources. In
response to this comment, FHWA and
FTA note that they have issued
guidance on fiscal constraint that
includes information on this specific
topic that an MPO can use to
understand how to carry out this
requirement. No changes were made as
a result of this comment.

The ARC suggested that for section
450.324(f)(11)(iv), FHWA and FTA
provide guidance on the topic of “year
of expenditure.” The FHWA and FTA
have previously issued guidance on this
topic. It is available at: http://
www.fhwa.dot.gov/planning/
guidfinconstr _qa.cfm.

The AASHTO stated that year of
expenditure should only apply to costs
and not to revenues in the MTP (section
450.324(f)(11)(@iv)). Similar comments
were received on section 450.218(1)
(development and content of the STIP)
and section 450.326(j) (development
and content of the MTP). The FHWA
and FTA disagree with these comments.
Year of expenditure is applied to both
costs and revenues in the NPRM and
final rule for the MTP, TIP, and STIP to
provide for consistency and
comparability of costs and revenues in
these documents. The requirement for
adjustment to year of expenditure
applies to revenue and cost estimates
developed for the STIP (section
450.218(1)), MTP (section
450.324(f)(11)(@iv)), and TIP (section
450.326(j)). The FHWA and FTA made
no changes to those sections based on
the comments. The FHWA and FTA
note that this is consistent with the
previous regulations (72 FR 7224, 23
CFR 450.216(1), and section 450.324(h)).

Section 450.324(g)

Section 450.324(g) describes MPO
consultation with State and local
agencies responsible for land use
management, natural resources,
environmental protection, conservation,
and historic preservation concerning the
development of the transportation plan.
Section 450.324(g)(2) states that the
consultation shall involve, as
appropriate, the comparison of
transportation plans to inventories of
natural or historic resources, if
available. The National Trust for
Historic Preservation commented that
section 450.324(g)(2) should include
additional language requiring State and
local resource protection and historic
preservation agencies to be contacted to
obtain existing inventories, and that
MPOs may fund the preparation or
updating of such inventories, pursuant

to this chapter, if inventories are not
current or available.

In response, FHWA and FTA reiterate
that the existing language in section
450.324(g)(2) already requires that the
MPO shall consult, as appropriate, with
State and local agencies responsible for
natural resources, environmental
protection, and historic preservation
and a comparison of transportation
plans to inventories of natural or
historic resources, if available. The
FHWA and FTA also respond that
funding eligibility for activities
necessary to support metropolitan
transportation planning under the final
rule is described in section 450.308. No
changes were made as a result of these
comments.

Section 450.324(h)

The WAMTA commented on section
450.324(h) that it does not want the
safety plans such as the HSIP (including
the SHSP required under 23 U.S.C. 148,
the Public Transportation Agency Safety
Plan required under 49 U.S.C. 5329(d),
or an Interim Agency Safety Plan in
accordance with 49 CFR part 659, as in
effect until completion of the Public
Transportation Agency Safety Plan)
integrated into the MTP as described in
this section. In response to this
comment, FHWA and FTA note that the
basis for this provision in the regulation
predates the final rule. The FHWA and
FTA also note that transportation safety
is a major priority for DOT. The MAP—
21 and the final rule call for the
integration of the goals, objectives,
performance measures, and targets from
the various federally required
performance-based plans and processes
into the statewide and metropolitan
transportation planning processes either
directly or by reference, including
federally required transportation safety
plans (23 U.S.C. 134(h)(2)(D) and
135(d)(2)(C)). No changes were made to
the final rule.

Section 450.324(i)

Many MPOs (Albany MPO, AMPO,
ARC, Metropolitan Council MPO,
Portland Metro, SCCRTC, and
WMATA), some States (CALTRANS, CT
DOT, and NJ DOT), and one advocacy
organization (NRDC) commented that
they support the voluntary option for
MPOs to utilize scenario planning in the
development of an MTP as described in
section 450.324(i). A few commenters
(DVRPC and PA DOT) commented that
scenario planning is already being used
in the development of their MTPs. The
NRDC stated that they liked the detailed
description of scenario planning in this
section and the definition of the term
“visualization” in section 450.104. The
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NRDC and WAMATA further
commented that FHWA and FTA should
provide detailed training, guidance, and
additional resources on scenario
planning. The WAMATA also
commented that FHWA and FTA should
use the final rule to promote scenario
planning as a best practice and tie
scenario planning to performance
measures and targets.

In response, FHWA and FTA note that
they have developed guidance, training,
peer exchanges, and examples of
practice on scenario planning and
visualization, which is available at:
http://www.fhwa.dot.gov/planning/
scenario_and_visualization/scenario_
planning/index.cfm. The FHWA and
FTA regularly update this material. The
FHWA and FTA are researching the use
of scenario planning with performance-
based planning. The FHWA and FTA
note that section 450.324(f)(4)(ii) states
that MPOs that voluntarily elect to
develop multiple scenarios as part of the
development of the MTP shall conduct
an analysis of how the preferred
scenario has improved conditions and
performance of the transportation
system as part of the system
performance report required under
section 450.324(f)(4).

Several MPOs (MTC, NARC, SACOG,
SANDAG, SCAG, and SJCOG) and the
TN DOT suggested changes to the
language on scenario planning in this
paragraph. The MTC, SACOG,
SANDAG, SCAG, and SJCOG stated that
they are supportive of scenario planning
and its inclusion in the final rule.
However, they believe that the language
in the NPRM describing what specific
scenarios MPOs should analyze is
overly prescriptive. They further
commented that instead of identifying
specific performance-driven scenarios
that should be evaluated, the language
should be clarified that MPOs should
develop a range of reasonable scenarios
and carefully consider their
performance impacts.

In response to this comment, FHWA
and FTA reiterate that the use of
scenario planning by MPOs as described
in section 450.324(i) is voluntary, and
that the examples of scenarios described
under section 450.324(i)(1) are only for
consideration. No changes were made to
the final rule based on this comment.

The ARC commented that since
scenario planning is optional, the
elements considered when doing
scenario planning should also be
optional for the MPO in section
450.324(i). In response to this comment,
FHWA and FTA reiterate that scenario
planning is optional under section
450.324(i) and that it is up to the MPO
to determine the elements to be

considered when doing scenario
planning. However, section
450.324(f)(4)(ii) requires that for MPOs
that voluntarily elect to develop
multiple scenarios, the metropolitan
transportation plan shall include an
analysis of how the preferred scenario
has improved conditions and
performance of the transportation
system as part of its systems
performance report (23 U.S.C.
134(1)(2)(c)(ii)).

Section 450.324(i) states that an MPO
may voluntarily elect to develop
multiple scenarios for consideration as
part of the development of the MTP.
The TN DOT suggested that this
language could be strengthened by
replacing the phrase “an MPO may
voluntarily elect” with the phrase
“MPOs are encouraged to develop
multiple scenarios.” In response to this
comment, FHWA and FTA believe that
Congress intended for the use of
scenario planning by MPOs to be
voluntary (23 U.S.C. 134(i)(4)(A)) and
FTA and FHWA want to convey that
intent. No changes were made to the
final rule based on this comment.

The NARC suggested that the
language concerning scenario planning
in section 450.324(i) be changed from
“an MPO may, while fitting the needs
and complexity of its community,
voluntarily elect to develop multiple
scenarios for consideration as part of the
development of the metropolitan plan”
to “an MPO may voluntarily elect to
develop multiple scenarios for
consideration as part of the
development of the MTP.” In response
to this comment, FHWA and FTA
believe that an MPO may want to be
sensitive to the needs and complexity of
its community as it decides whether or
not to use scenario planning and the
extent to which it might use it as part
of developing its MTP. No changes were
made to the final rule based on this
comment.

The NARC also suggested a change to
section 450.324(i)(1)(iv), which states ““a
scenario that improves the conditions
for as many of the performance
measures identified in section
450.306(d) as possible” be changed to “a
scenario that improves the baseline
conditions for one or more of the
performance measures identified in
section 450.306(d).” In response to this
comment, FHWA and FTA reiterate that
an MPO may create scenarios that
improve the baseline conditions for one
or more of the performance measures
identified in section 450.306(d). Section
450.324(i)(1)(iv) encourages that at least
once scenario improve the baseline
conditions for as many of the
performance measures identified in

section 450.306(d) as possible. No
changes were made to the final rule
based on this comment.

The AMPO commented on section
450.324(i) that it does not want scenario
planning to be a factor in FHWA and
FTA planning certification reviews of
TMAs. The FHWA and FTA response to
this comment is that, although the use
of scenario planning is optional, FHWA
and FTA will typically include
discussion on scenario planning in
planning certification reviews to assess
the state of the practice with scenario
planning and to promote it as a best
practice.

The MARC commented on section
450.324(i)(2) that it supports the
provision in this section whereby an
MPO may evaluate scenarios developed
using locally developed measures in
addition to the performance areas
identified in 23 U.S.C. 150(c), 49 U.S.C.
5326(c), 49 U.S.C. 5329(d), and 23 CFR
part 490.

At least seven advocacy groups
(Community Labor United, Front Range
Economic Center, National Association
of Social Workers, Partnership for
Working Families, PolicyLink, Public
Advocates, and United Spinal
Association) suggested that scenario
planning be used by MPOs to analyze
the impact of investments and policies
on the transportation system including
prioritizing the needs of low-income
populations, minorities, or people with
disabilities. The National Housing
Conference suggested that MPOs should
consider housing needs when
conducting scenario planning. See
section IV(B) (recurring comment
themes) for more discussion on this
issue and FHWA and FTA responses.

Section 450.324(j)

Section 1201 of the FAST Act amends
23 U.S.C. 134(i)(6)(A) to add public
ports to the list of entities that an MPO
shall provide a reasonable opportunity
to comment on the metropolitan
transportation plan and adds a list of
examples of private providers of
transportation. Section 450.324(j) of this
final rule is amended to include these
new provisions.

The AMPO commented that States,
MPOs, and operators of public
transportation should not be subject to
financial consequences or additional
reporting requirements for not achieving
established targets. The FHWA and FTA
response is that under the final rule,
MPOs, and operators of public
transportation are not subject to
financial consequences or additional
reporting requirements for not achieving
established targets. The comment is
outside the scope of the final rule. As
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there may be consequences for not
achieving established targets under the
other performance management rules for
the States (not the MPOs), the
commenter is encouraged to review the
other performance management rules.
Although there are no consequences for
failing to meet established performance
targets under this final rule, there may
be consequences for not meeting the
performance-based planning and
programming requirements under this
final rule and 23 U.S.C. 134 and 135.
The consequences might be identified
through the STIP approval and
statewide transportation planning
finding of the FHWA and FTA (23 CFR
450.220); the planning certification
reviews of TMAs (23 CFR 450.336); or
other means such as transportation
planning certification reviews in TMAs.

Several commenters (FMATS, NARC,
and NRDC) suggested that the States and
MPOs should be subject to the same
requirements. For example, MPOs are
required to include federally required
performance targets in their MTPs, but
due to amendments to 23 U.S.C.
135(f)(7) made by FAST, it is now
required that States to include federally
required performance targets in the
long-range statewide transportation
plan. See section IV(B) (recurring
comment themes) for more discussion
on this issue and FHWA and FTA
responses.

Section 450.326 Development and
Content of the Transportation
Improvement Program (TIP)

Thirty-five entities (AASHTO, Albany
MPO, AMPO, ARG, Center for Social
Inclusion, DRCOG, DVRPC, Enterprise
Community Partners, Florida MPO
Advisory Council, FMATS, French
Broad River MPO, H-GAGC, IA DOT, KY
TC, MAG, MARC, MET Council, MTC,
NARC, National Housing Conference,
NCTCOG/RTC, New York State
Association of MPOs, North Florida
MPO, NRDGC, NYMTA, NYMTG, Orange
County Transit, PA DOT, SACOG, San
Luis Obispo MO, SANDAG, Santa Cruz
MPO, SCAG, SJCOG, TriMet, TX DOT,
WA State DOT, and Wilmington MPO)
submitted comments on this section.
Eighteen comment letters were
submitted by MPQOs, 6 by States, 5 by
associations representing transportation
agencies, 4 by advocacy organizations,
and 2 by operators of public
transportation.

Section 450.326(a)

The WA State DOT commented on
section 450.326(a) that it is unclear why
only the investment priorities are
singled out as an element that must be
reflected in the TIP, as opposed to

ensuring that projects in the TIP are
consistent with the MTP. The
commenter further recommended that
section 450.326(a) be rewritten to state
that the TIP shall be consistent with the
MTP; cover a period of no less than 4
years; be updated at least every 4 years;
and be approved by the Governor and
the MPO. The WA State DOT
recommends deleting the phrase “that
the TIP shall reflect the investment
priorities established in the current
MTP.”

In response to this comment, FHWA
and FTA reiterate that section
450.324(a) states that the TIP shall
reflect the investment priorities
established in the MTP, shall cover a
period of no less than 4 years, and shall
be updated at least every 4 years. The
FHWA and FTA note also that in 23
U.S.C. 134(j)(1)(ii), Congress specifically
stated that the MPO shall develop a TIP
for the metropolitan area that reflects
the investment priorities established in
the current MTP. The FHWA and FTA
further state that section 450.326(i)
requires that each project or project
phase included in the TIP shall be
consistent with the approved MTP.
Based on this comment, no changes
were made to the final rule.

The DVRPC asked what is meant by
“the cycle for updating the TIP must be
compatible with the STIP development
process in section 450.326(a).” The
DRCOG and RTD questioned why the
TIP and STIP cycles must be compatible
if the TIP is supposed to be incorporated
in the STIP without changes. In
response, FHWA and FTA reiterate that
the TIP shall include capital and non-
capital surface transportation projects
within the boundaries of the MPA
proposed for funding under 23 U.S.C.
and 49 U.S.C. Chapter 53, as described
in section 450.326(e). Furthermore, the
STIP must include the TIP without
change in accordance with section
450.218(b). The provision in section
450.326(a) which states that the cycle
for updating the TIP must be compatible
with the STIP development process
means that the TIP update cycle must be
compatible so that the MPO TIP may be
incorporated into the STIP by the State,
and so that the proposed projects for the
STIP may be incorporated into the MPO
TIP.

Section 450.326(c)

The DRCOG and RTD stated that it is
unclear in section 450.326(c) what is
meant by the statement that ““the TIP
shall be designed such that once
implemented, it makes progress toward
achieving the performance targets.”” This
sentence means that, as the MPO
develops the TIP, the program of

projects shall be developed such that
the investments in the TIP help achieve
the performance targets set by the MPO
for the region.

The Enterprise Community Partners
and FMATS commented on section
450.326(c) that they support increased
accountability in the Federal
transportation program by linking
spending decisions to performance
outcomes. The FHWA and FTA agree
that transportation investment decisions
should be linked to transportation
performance outcomes as described in
section 450.326(c) and in 23 U.S.C.
134(j)(1)(A)(iii) and 134(j)(2)(D).

The National Housing Conference and
the Center for Social Inclusion
commented that spending decisions
should be linked to performance
measures and ensure that those
measures promote sustainable
development and a more holistic view
of how transportation investments can
serve the broader community. The
commenters also noted that an equity
analysis which includes performance
measures specific to equity should be
done on the MTP and the TIP. See
section IV(B) (recurring comment
themes) for more discussion on this
issue and FHWA and FTA responses.

Section 450.326(d)

Several commenters (AASHTO,
Albany MPO, DVRPC, Florida MPO
Advisory Council, H-GAC, IA DOT,
MAG, MARC, NARC, North Florida
TPO, Orange County Transportation
Authority, PA DOT, San Luis Obispo
COG, SCCRTC, and TriMet) commented
that the required discussion in section
450.326(d) on the anticipated effect of
the TIP toward achieving the federally
required performance targets should not
be on a project basis. They suggested
instead that it should be on the basis of
the entire program in the TIP. See
section IV(B) (recurring comment
themes) for more discussion on this
issue and FHWA and FTA responses.

The KY TC commented on section
450.326(d) that it feels it will be difficult
to have a TIP include a description of
the anticipated effect of the TIP toward
achieving the performance targets in the
plan because it has a short timeframe
and includes projects that would not be
fully implemented. The KY TC
suggested that it would rather see this
requirement as part of the MTP.

In response to this comment, FHWA
and FTA believe that Congress intended
for the TIP to include, to the maximum
extent practicable, a discussion of the
anticipated effect of the STIP toward
achieving the performance targets
established in the MTP, linking
investment priorities to those
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performance targets (23 U.S.C.
134(j)(2)(D)). The FHWA and FTA
believe that this requirement is
reasonable, given that the TIP
implements the first 4 years of the MTP,
and the investment priorities of the TIP
should be linked to the MTP. The MPOs
are encouraged to coordinate with their
States and operators of public
transportation when developing this
discussion. The FHWA and FTA
anticipate issuing guidance after the
final rule is published to aid States and
MPOs in meeting this requirement. The
FHWA and FTA note that there is a
separate requirement in section
450.324(f)(4) that MPOs include a
system performance report in the MTP
evaluating the condition and
performance of the transportation
system with respect to the performance
targets described in section 450.306(d)
that includes a description of progress
achieved by the MPO in meeting the
performance targets.

The ARC commented on section
450.326(d) that it is unlikely that the
projects within a 4-year program will
actually result in a target being met. The
FHWA and FTA note that this comment
is outside the scope of the final rule.

The IA DOT commented on section
450.326(d) that the definition of
“maximum extent practicable” is
unclear. The term “to the maximum
extent practical”” means capable of being
done after taking into consideration the
cost, existing technology, and logistics
of accomplishing the requirement. The
FHWA and FTA note that States and
MPOs should include work tasks and
funding in their State planning and
research and unified planning work
programs for carrying out the
requirements necessary for the
implementation of performance-based
planning and programming
requirements, including the
requirements of this section, in their
federally required metropolitan and
statewide transportation planning work
programs to accomplish the purposes of
this part and section. The FHWA and
FTA intend to issue guidance on the
requirements of section 450.326(d) after
the publication of this final rule and the
other performance related rules.

One commenter stated that in section
450.326(d), it is unclear what the
difference is between TIP investments
and investment priorities. In response,
TIP investments and investment
priorities are the same thing. They are
the program of projects in the TIP.

The FMATS stated that as the long-
range statewide transportation plan,
MTPs, STIPs, and TIPs direct
investment priorities, it is critical to
ensure that performance targets are

considered during the development of
these documents. The FHWA and FTA
agree with this comment and reiterate
that the final rule requires that the TIP
be designed such that once
implemented, it makes progress toward
achieving the performance targets
established under section 450.306(d).
The final rule also requires that the TIP
shall include, to the maximum extent
practicable, a description of the
anticipated effect of the TIP toward
achieving the performance targets
identified in the metropolitan plan,
linking investment priorities to those
performance targets (section 450.326(e)).
Similarly, the STIP shall include, to the
maximum extent practicable, a
discussion of the anticipated effect of
the STIP toward achieving the
performance targets identified by the
State in the long-range statewide
transportation plan or other State
performance-based plan(s), linking
investment priorities to those
performance targets (section 450.218(q)).

The NYMTC commented that section
450.326(d) should only apply with
updates to the TIP but not to TIP
amendments. The FHWA and FTA
response to this comment is that the
requirements in section 450.326(d) only
apply to TIP updates.

Several commenters (Metropolitan
Council MPO, NCTCOG/RTC, NYMTC,
and Regional Transportation Council)
objected to the provision in section
450.326(d) that the discussion of the
anticipated effect of the TIP toward
achieving the performance targets
identified in the MTP should be
consistent with the strategies to achieve
targets presented in the MTP and other
performance management plans such as
the highway and transit asset
management plans, the SHSP, the
public transportation agency safety
plan, the CMAQ performance plan, and
the State freight plan (if one exists). The
commenters stated that this overreaches
and that FHWA and FTA should remain
within the statutory requirements.

The FHWA and FTA agree with this
comment and are eliminating the
provision on consistency with the list of
other performance management plans
that was proposed for inclusion in
section 450.326(d). The FHWA and FTA
note that under section 450.306(d)(4),
MPOs are required to integrate the goals,
objectives, performance measures, and
targets described in other State plans
and processes and any plans developed
under 49 U.S.C. chapter 53 by operators
of public transportation into the
metropolitan transportation planning
process. Examples of other plans or
processes are listed in section
450.306(d)(4). The FHWA and FTA

believe that the provisions in section
450.306(d)(4) are sufficient to ensure the
integration of elements of other
federally required performance-based
plans and processes.

Section 450.326(e)

The KY TC commented that in section
450.326(e)(2) and 450.326(e)(4), FHWA
and FTA inadvertently left out reference
to NHPP funds, while reference to NHS
funds was appropriately deleted. The
FHWA and FTA response to this
comment is that this was deliberate.
Reference to the NHPP funds was not
included because planning projects are
not eligible for NHPP funds. This was a
change in MAP-21, section 1106(a), and
23 U.S.C. 119(d).

On sections 450.326(e)(2) and
450.326(e)(4), KY TC commented that it
is not clear to what the term
“metropolitan planning projects’ refers.
In response to this comment, FHWA
and FTA clarify that metropolitan
planning projects are planning projects
that fund activities necessary to support
the requirements of 23 U.S.C. 134. No
changes were made as a result of this
comment.

The NYMTC and NYS DOT supported
the optional exclusion of emergency
relief projects from the TIP, as described
in section 450.326(e)(5). The FHWA and
FTA retained this provision without
changes in the final rule.

The NYS DOT and NY MTA
commented that section 450.326(e)(5)
should clarify that the repair of
damaged assets in an operational right-
of-way is not a substantial functional,
locational, or capacity change in regards
to emergency relief projects. The FHWA
and FTA respond that this comment is
outside the scope of the final rule.

Section 450.326(j)

The AASHTO suggested that in
section 450.326(j), only the cost
estimates in the TIP should be subject
to an adjustment to be shown in year of
expenditure dollars, and not both cost
estimates and revenue projections.
Another commenter suggested that
FHWA and FTA should develop a
national inflation rate that all MPOs
could use at their option for adjustment
of the TIP to year of expenditure. The
ARC commented that FHWA and FTA
should provide additional guidance on
year of expenditure, given that there is
considerable variation in assumptions
made by MPOs around the Nation
regarding inflation rates. See FHWA and
FTA responses to similar questions in
section 450.324(f) in the section-by-
section analysis.

The North Florida TPO commented
that the requirement in section
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450.326(j) that the TIP contain a
financial plan is redundant because
funding availability is demonstrated in
the MTP. In response, FHWA and FTA
note that the requirement to include a
financial plan with the TIP is long-
standing and specifically required by
statute (23 U.S.C. 134(j)(2)(B)). The
FHWA and FTA note that the time
horizons of the MTP and TIP are
different. The financial plan for the TIP
demonstrates how the approved TIP,
which covers a 4-year period, can be
implemented. The MTP covers a 20-year
horizon and the financial plan for the
metropolitan plan describes how the 20-
year MTP can be implemented. Based
on this comment, no changes were made
to the final rule.

Section 450.326(m)

The TX DOT commented that the
language stating that the TIP should be
informed by the financial plan and the
investment strategies from the State
asset management plan for the NHS and
by the public transit asset management
plan is confusing and could potentially
be interpreted and applied
inconsistently. See section IV(B)
(recurring comment themes) for more
discussion on this issue and FHWA and
FTA responses.

Additional Section 450.326 Comments

The FMATS commented that it is
essential for the States and MPOs to
develop performance targets in full
coordination with each other to ensure
that performance targets are considered
during the development of STIPs and
TIPs, and that investment priorities are
tied to targets. See section IV(B)
(recurring comment themes) for more
discussion on this issue and FHWA and
FTA responses

The AMPO commented that there
should be no financial consequences or
additional reporting requirements for
not achieving established targets. See
section 450.324 in the section-by-
section analysis for the FHWA and FTA
response to this recurring comment.

The Board of the French Broad River
MPO and Wilmington MPO commented
that FHWA should encourage the State,
rather than the MPOs, to be responsible
for establishing and tracking
performance in the TIP. In response to
this comment, FHWA and FTA reiterate
that the final rule requires the States
and the MPOs to establish performance
targets and to track progress in
achieving performance.

The Center for Social Inclusion
suggested that FHWA and FTA
incentivize States and MPOs by
establishing a competitive grant
program, similar to TIGER, to assist with

coordination, planning, and
implementation efforts that aligns and
coordinates all agency long- and short-
term transportation plans. In response,
FHWA and FTA note that the TIGER
competitive grant program was
specifically established and funded by
Congress through statute. Congress has
not provided authority for a program
similar to the one suggested in the
comment.

The NRDC commented that they
disapprove of the differences between
the sections covering TIPs and the
sections covering STIPs, particularly the
use of the words “may”” and “shall.” See
section IV(B) (recurring comment
themes) for more discussion on this
issue and FHWA and FTA responses.

Section 450.326(n) of the NPRM
discussed procedures or agreements that
distribute sub-allocated Surface
Transportation Program (STP) funds or
funds under 49 U.S.C. 5307 to
individual jurisdictions or modes
within the MPA by predetermined
percentages or formulas inconsistent
with the legislative provisions that
require the MPO, in cooperation with
the State and operator of public
transportation, to develop a prioritized
TIP. In the final rule, section 450.326(n)
became 450.326(m) and the phrase “or
funds under 49 U.S.C. 5307” was
deleted because this provision does not
apply to 49 U.S.C. 5307 funds. The
FHWA and FTA deleted the phrase “or
funds under 49 U.S.C. 5307” from the
final rule because it is not consistent
with FTA Circular C9030.1E, which
permits section 5307 funds to be sub-
allocated according to a formula.

The FHWA and FTA note that section
450.326(p) in the NPRM became
450.326(0) in the final rule, and is
unchanged. Section 450.326(q) became
section 450.326(p), and is unchanged.

Section 450.328 TIP Revisions and
Relationship to the STIP

The APTA commented that
performance targets should be updated
when the TIP is updated, and should
not require updating when the TIP is
amended. In response, FHWA and FTA
note that FHWA and FTA are required
to establish national performance
measures by rulemaking under 23
U.S.C. 150(c), 49 U.S.C. 5326(c), and 49
U.S.C. 5329(d). Each MPO is required to
establish performance targets not later
than 180 days after the date on which
the relevant State or operator of public
transportation establishes the
performance targets, as provided in
section 450.306(d)(3). The performance
measures and targets are required to be
reflected in the MPO MTP with the next
plan update on or after the date that is

equal to, or greater than, the date that is
2 years after the performance measures
rules are effective, and with each
subsequent MTP update (section
450.340).

The final rule and MAP-21 require
that the TIP shall include, to the
maximum extent practicable, a
description of its anticipated effect
toward achieving the performance
targets identified in the MTP. This
requirement applies to each update of
the TIP. See section 450.340 for a
description of the phase-in of the new
requirements for performance-based
planning and programming.

The FHWA and FTA made no
changes to the final rule.

Section 450.330 TIP Action by FHWA
and FTA

The WA State DOT requested that the
language in section 450.330(c) be
modified to state that the 12-month
conformity lapse grace period applies to
TIP amendments. The FHWA and FTA
response is that section 450.326(p)
describes the impacts of the conformity
lapse grace period to the TIP. The
FHWA also issued guidance on the
implications of a conformity lapse grace
period in a memorandum dated May 29,
2012.30 This guidance includes
information on the implications of a
conformity lapse grace period on the
MTP and TIP. There is also information
available on the implications of the
conformity lapse grace period in the
January 24, 2008, amendments to the
final rule on transportation
conformity.3! Because section
450.326(p), the guidance, and the
amended EPA conformity regulations
are available, FHWA and FTA do not
believe it is necessary to make changes
to section 450.330(c). Based on this
comment, no changes were made to this
section.

Section 450.332 Project Selection
From the TIP

Three commenters (New York
Association of MPOs, RTC of Southern
Nevada, and Transportation for
America) submitted comments on this
section. The RTC of Southern Nevada
requested that the language that
describes project selection procedures

30 FHWA Memorandum dated May 29, 2012,
“Subject: Information: Frequently Asked Questions
on the Transportation Conformity Lapse Grace
Period,” http://www.fhwa.dot.gov/environment/air _
quality/conformity/reference/faqs/lapsegrace.cfm.

31Federal Register, Vol. 73, No. 16, January 24,
2008, EPA Final Rule, Transportation Conformity
Rule Amendments to Implement Provisions
Contained in the 2005 Safe, Accountable, Flexible,
Efficient, Transportation Equity Act: A Legacy for
Users (SAFETEA-LU), http://www.gpo.gov/fdsys/
pkg/FR-2008-01-24/pdf/E8-597.pdf.
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for projects on the NHS be removed
from the final rule. The RTC of Southern
Nevada recommended instead that
project selection be based on the
underlying responsibility (ownership)
for the roadway. The commenter’s
reasoning for their recommendation is
that with the expansion of the NHS,
many more miles of NHS roadway are
now on non-State, locally owned roads,
and that the State will now be
responsible for selecting projects on
roads over which it has no jurisdiction.

In response to this comment, FHWA
and FTA believe that Congress intended
that States have project selection
authority for projects on the NHS. Title
23 U.S.C. 134(k)(4) states that projects
carried out on the NHS within the
boundaries of an MPA serving a TMA
shall be selected for implementation
from the approved TIP by the State, in
cooperation with the MPO designated
for the area. This requirement is long-
standing and was continued under the
MAP-21 and FAST. The FHWA and
FTA made no changes to the final rule
based on this comment.

The New York State Association of
MPOs and Transportation for America
suggested that MPOs that do not serve
TMAs should have the same project
selection authority as MPOs that serve
TMAs. In response, FHWA and FTA
believe that it is the intent of Congress
that the selection of federally funded
projects in metropolitan areas not
designated as a TMA shall be carried
out by the State for projects funded
under title 23 and by the designated
recipients of public transportation
funding under chapter 53 of title 49 (23
U.S.C. 134(j)(5)). This requirement is
long-standing and was continued under
the MAP-21 and FAST. Based on these
comments, FHWA and FTA made no
changes to the final rule.

Section 450.334 Annual Listing of
Obligated Projects

This section concerns the
requirements for an annual listing of
obligated projects in metropolitan areas.
Section 450.334 requires that, in MPAs,
the States, MPOs, and operators of
public transportation cooperatively
develop a list of projects for which
funds under 23 U.S.C. or chapter 53 of
49 U.S.C. were obligated in the
preceding program year. The MARC
suggested that the final rule include a
requirement that FHWA division offices
and FTA regional offices provide
information to MPOs from their
databases on obligations that could be
used in producing this list so that
citizens have access to the best
information available.

In response to this comment, FHWA
and FTA encourage States, MPOs, and
operators of public transportation to
work with their FHWA division and
FTA regional offices to ensure that the
information provided on annual listing
of obligated projects is accurate. The
FHWA and FTA find that no changes to
this section are necessary.

Section 450.336 Self-Certifications and
Federal Certifications

Nine entities (Community Labor
United, DRCOG, Front Range Economic
Strategy Center, MARC, National
Association of Social Workers, New
York State Association of MPOs,
Partnership for Working Families,
Policy Link, The Leadership Conference
on Civil and Human Rights, and United
Spinal Association) provided comments
on this section. The comments were
received from seven advocacy groups
and two MPOs.

Several commenters (Community
Labor United, Front Range Economic
Strategy Center, National Association of
Social Workers, Partnership for Working
Families, Policy Link, The Leadership
Conference on Civil and Human Rights,
United Spinal Association) suggested
that FHWA and FTA should include EJ
as a topic in the Federal certification
review process and should require
States and MPOs to self-certify
compliance with E.O. 12898. See
section IV(B) (recurring comment
themes) for more discussion on this
issue and FHWA and FTA responses.

The MARC suggested that it is a
duplication of effort for States and
MPOs to self-certify when FHWA and
FTA conduct certification reviews of the
planning process in TMAs. The FHWA
and FTA disagree with this comment.
Each of these certification requirements
is intended to meet different purposes.
The Federal certification of the planning
process in TMAs is a Federal review of
compliance with the planning
requirements in TMAs to ensure that the
requirements of 23 U.S.C. 134 are being
met. The State and MPO self-
certifications are self-assessments on
compliance with the requirements of 23
U.S.C. 134 and 135. The FHWA and
FTA also make a planning finding on
the statewide and metropolitan
planning process at the time of STIP
approval. This finding assesses
compliance of the planning process
with 23 U.S.C. 134 and 135.

The first sentence in section
450.336(a) reads as follows: “For all
MPAs, concurrent with the submittal of
the entire proposed TIP to the FHWA
and the FTA as part of the STIP
approval, the State and the MPO shall
certify at least every 4 years that the

metropolitan transportation planning
process is being carried out in
accordance with all applicable
requirements.” The DRCOG commented
that this sentence is confusing and
suggested that it be rewritten as follows:
“. . . concurrent with the submittal of
the entire proposed TIP, at a maximum
of at least every 4 years, to the FHWA
and FTA . . .” The FHWA and FTA
have reviewed the commenter’s
proposed language and believe that it is
unclear and does not provide additional
clarity. Based on these comments, no
changes were made to the final rule.

The ARC commented on section
450.336 that when FHWA and FTA are
conducting certification reviews of the
TMAs, they should focus on the
requirements of the final rule (i.e., the
“musts” and ‘“shalls”’) rather than on
those things that are not required by the
final rule (i.e., the “should” and
“mays”). In response, FHWA and FTA
note that they focus on the requirements
of the final rule when conducting
certification reviews in TMAs. However,
FHWA and FTA also often review
planning practices that are not required
under the final rule to glean best
practices that can be shared with other
MPOs and make recommendations for
improvement in priority topic areas.

The Community Labor United, Front
Range Economic Strategy Center, and
Partnership for Working Families
suggested that FHWA and FTA
certifications should be conducted every
3 years instead of every 4 years. In
response to this comment, FHWA and
FTA believe that Congress intended for
FHWA and FTA to conduct certification
reviews in TMAs on a 4-year cycle (23
U.S.C. 134(k)(5)(A)(ii)) and have
reflected that in section 450.336(b). The
FHWA and FTA believe that doing
certification reviews more frequently
than every 4 years would have limited
benefits and would place an
unnecessary increased burden on MPOs
serving TMAs, their respective States
and operators of public transportation,
and the FHWA and FTA field offices
because of the resources involved in
preparing for, participating in, and
conducting the review. Based on these
comments, FHWA and FTA made no
changes to the final rule.

Section 450.336(a)(5) has been
updated to reflect changes in the
statutory citations resulting from FAST;
section 1101(b) of MAP-21 and 49 CFR
part 26 in this section becomes section
1101(b) of FAST and 49 CFR part 26.

Section 450.338 Applicability of NEPA
to Metropolitan Transportation Plans

The AASHTO commented that the
new authority for PEL described in the
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MAP-21 (section 1310) makes the
project development process more
complex and cumbersome, and
recommended that existing authorities
for PEL under appendix A to the final
rule be retained. The FHWA and FTA
response is that this same comment was
received previously on section 450.224.
See section 450.224 of the section-by-
section analysis for the FHWA and FTA
response to this comment. The FHWA
and FTA have made no changes to the
final rule.

Section 450.340 Phase-In of New
Requirements

Section 450.340 describes the phase-
in of the new requirements in
metropolitan areas. Twenty-eight
entities (AASHTO, Albany MPO,
AMPO, ARC, Board of the French Broad
River MPO, California Association for
Coordinated Transportation, CT DOT,
FMATS, GA DOT, H-GAC, IA DOT, MD
DOT, ME DOT, MET Council, MI DOT,
NARC, NYMTA, NJ DOT, North Florida
MPO, NYMTC, RMAP, San Luis MPO,
SEMCOG, TriMet, TX DOT, WA State
DOT, WFRC, and Wilmington MPO)
submitted comments on this section.
Nine of the comment letters were from
States, 14 from MPOs, 3 from
associations, 1 from an operator of
public transportation, and 1 from an
advocacy group.

Several commenters (AASHTO, CT
DOT, FMATS, IA DOT, ME DOT, NJ
DOT, and NYMTC) commented that
they felt the 2-year phase-in period for
the final rule is too short and that more
time and flexibility is needed. The New
York State Association of MPOs stated
that the 2-year phase-in period for
requiring MPOs to comply with the new
rule is adequate. The FHWA and FTA
believe that the 2-year phase-in
schedule for MPOs is sufficient. The
FHWA and FTA rationale for the 2-year
phase-in for MPOs was described in the
NPRM. It is based on the 2-year phase-
in for the States, as provided for in 23
U.S.C. 135(1). The FHWA and FTA
made no changes to the final rule based
on this comment. See section IV(B)
(recurring comment themes) for more
discussion on this issue and FHWA and
FTA responses.

Some commenters (NJ] DOT, WA State
DOT, and WI DOT) suggested that
FHWA and FTA allow for an additional
90-day comment period once all of the
performance management related
NPRMs are issued to give States and
others the opportunity to review and
possibly revise their earlier comments.
The Sierra Club commented that it liked
this comment.

The FHWA and FTA believe that each
of the rules has provided an robust

comment period sufficien to allow
stakeholders to submit comments. No
changes were made to the final rule
based on the comment.

The WA State DOT commented that
FHWA and FTA should consider
delaying the implementation of the
performance management requirements
of the final rule from 2 years after the
publication date of the final rule and the
issuance of guidance. See section IV(B)
(recurring comment themes) for more
discussion on this issue and FHWA and
FTA responses.

Several commenters (Board of the
French Broad River MPO, IA DOT, and
Wilmington MPO) requested that FHWA
and FTA further clarify the phase-in
requirements and processes. Two
commenters (California Association for
Coordinated Transportation and WA
State DOT) suggested that FHWA and
FTA make available graphic materials to
explain the timelines and relationships
of the various new and continuing
provisions, programs, and funding
sources to make it easier to understand
and comply. They further commented
that technical assistance from FHWA
and FTA will be important. In response,
FHWA and FTA intend to provide
guidance and technical assistance on
the phase-in requirements and processes
of the various performance related
rulemakings.

Two commenters (IA DOT and WRFC)
provided comments on compliance with
the 2-year phase-in provisions in this
section. See section IV(B) (recurring
comment themes, common effective
date, and phase-in of new requirements)
for additional discussion and responses
on this issue.

The NYMTC commented that MPOs
should be able to incorporate goals and
targets included in agency-specific
plans into MTPs by reference because
many of these other plans are on a
schedule that is not consistent with the
publication of the TIP or the MTP. The
FTA and FTA response to this comment
is that performance measures and
targets would only have to be included
in the MTP at the time it is updated. The
performance measures and targets
should be included directly in the MTP
at the time it is updated.

The NYMTA and TriMet commented
that FHWA and FTA should allow
agencies to utilize existing processes
and procedures whenever possible. The
FHWA and FTA agree that States,
MPOs, and operators of public
transportation should utilize existing
processes and procedures to ease the
implementation of performance
management when possible.

The Metropolitan Council MPO
commented that in sections 450.340(e)

and 450.340(f), the phrase “meets the
performance based planning
requirements in this part and in such a
rule” is unnecessary and should be
deleted. The FHWA and FTA do not
agree with this comment and are leaving
the phrase unchanged because it
delineates that these paragraphs apply
specifically to meeting the performance-
based planning requirements in this part
and in other (performance management)
rules.

The RMAP asked for clarification on
how FHWA and FTA will evaluate
MPOs serving TMAs during Federal
TMA planning certification reviews on
the progress of incorporating
performance measures. The FHWA and
FTA respond that after the transition
period, they will be evaluating the
progress of MPOs serving TMAs in
implementing performance management
based on the requirements for MPOs in
the MAP-21 and the final rule. These
requirements include, but are not
limited to: Target setting for the
federally required performance
measures; progress in achieving targets;
coordination on target setting among
States, MPOs, and operators of public
transportation linking the program of
investments in the TIP to performance
target achievement; and documentation
of targets and progress toward achieving
targets in the MTP.

Section 771.111, Early Coordination,
Public Involvement, and Project
Development

The FHWA and FTA received no
comments specific to section 771.111.
No substantive changes were made in
the final rule.

Appendix A to Part 450—Linking the
Transportation Planning and NEPA
Processes

Appendix A to part 450 is nonbinding
information that provides additional
discussion on linking the transportation
planning and NEPA processes. Fifteen
entities provided comments on
appendix A. Eleven comments were
submitted by States, two by MPOs, one
by an association representing public
transportation agencies, and one by an
advocacy organization.

Several of the States (ID DOT, MT
DOT, ND DOT, SD DOT, TX DOT, and
WY DOT) and one association
representing public transportation
agencies (AASHTO) asked that DOT
clarify that appendix A is nonbinding
guidance. The FHWA and FTA agree
that appendix A is nonbinding
guidance. The text in the opening
paragraph of appendix A states that
appendix A is intended to be
nonbinding and should not be
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construed as a rule of general
applicability. This is unchanged from
the previous 2007 rule.

The AASHTO and MT DOT stated
that the new statutory authority for
linking the planning and NEPA
processes under section 1310 of the
MAP-21 (23 U.S.C. 168) is too complex
and cumbersome and may deter States
from undertaking planning and
environmental linkages. The
commenters stated that they would like
to retain the ability to use the existing
process to adopt analysis and decisions
made during the transportation
planning process.

The FHWA and FTA response is that
the existing authorities to adopt analysis
and decisions made during the
transportation planning process are
retained in the final rule. Appendix A
is unaltered by section 1310 of the
MAP-21 or the FAST Act changes to 23
U.S.C. 138. See the section-by-section
analysis (sections 450.212 and 450.318)
for more discussion on the new
statutory authority for linking the
planning and NEPA processes from the
MAP-21 and the retention of the
existing authorities for PEL from the
2007 rule.

The ARTBA expressed concerns over
the use of the phrase “significant new
information” in appendix A in
determining whether or not an existing
planning document may be used during
the NEPA review. The FHWA and FTA
believe that if there is significant new
information since the development of
planning document, it should be
reviewed to determine if the planning
document is still valid or needs
updating. That review should be
conducted by the State or other entity
responsibl