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DEPARTMENT OF EDUCATION
34 CFR Parts 200 and 299

RIN 1810-AB27

[Docket ID ED-2016—OESE-0032]

Elementary and Secondary Education
Act of 1965, As Amended by the Every
Student Succeeds Act—Accountability
and State Plans

AGENCY: Office of Elementary and
Secondary Education, Department of
Education.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Secretary proposes to
amend the regulations implementing
programs under title I of the Elementary
and Secondary Education Act of 1965
(ESEA) to implement changes to the
ESEA by the Every Student Succeeds
Act (ESSA) enacted on December 10,
2015. The Secretary also proposes to
update the current ESEA general
regulations to include requirements for
the submission of State plans under
ESEA programs, including optional
consolidated State plans.

DATES: We must receive your comments
on or before August 1, 2016.

ADDRESSES: Submit your comments
through the Federal eRulemaking Portal
or via postal mail, commercial delivery,
or hand delivery. We will not accept
comments submitted by fax or by email
or those submitted after the comment
period. To ensure that we do not receive
duplicate copies, please submit your
comments only once. In addition, please
include the Docket ID at the top of your
comments.

e Federal eRulemaking Portal: Go to
www.regulations.gov to submit your
comments electronically. Information
on using Regulations.gov, including
instructions for accessing agency
documents, submitting comments, and
viewing the docket, is available on the
site under “Are you new to the site?”

e Postal Mail, Commercial Delivery,
or Hand Delivery: If you mail or deliver
your comments about these proposed
regulations, address them to Meredith
Miller, U.S. Department of Education,
400 Maryland Avenue SW., Room
3C106, Washington, DC 20202—2800.

Privacy Note: The Department’s
policy is to make all comments received
from members of the public available for
public viewing in their entirety on the
Federal eRulemaking Portal at
www.regulations.gov. Therefore,
commenters should be careful to
include in their comments only
information that they wish to make
publicly available.

FOR FURTHER INFORMATION CONTACT:
Meredith Miller, U.S. Department of
Education, 400 Maryland Avenue SW.,
Room 3C106, Washington, DC 20202-
2800.

Telephone: (202) 401-8368 or by
email: Meredith.Miller@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800—877—
8339.

SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of This Regulatory Action:
On December 10, 2015, President Barack
Obama signed the ESSA into law. The
ESSA reauthorizes the ESEA, which
provides Federal funds to improve
elementary and secondary education in
the Nation’s public schools. ESSA
builds on ESEA’s legacy as a civil rights
law and seeks to ensure every child,
regardless of race, income, background,
or where they live has the chance to
make of their lives what they will.
Through the reauthorization, the ESSA
made significant changes to the ESEA
for the first time since the ESEA was
reauthorized through the No Child Left
Behind Act of 2001 (NCLB), including
significant changes to title L.

In particular, the ESSA significantly
modified the accountability
requirements of the ESEA. Whereas the
ESEA, as amended by the NCLB,
required a State educational agency
(SEA) to hold schools accountable based
on results on statewide assessments and
one other academic indicator, the ESEA,
as amended by the ESSA, requires each
SEA to have an accountability system
that is State-determined and based on
multiple measures, including at least
one measure of school quality or student
success and, at a State’s discretion, a
measure of student growth. The ESSA
also significantly modified the
requirements for differentiating among
schools and the basis on which schools
must be identified for further
comprehensive or targeted support and
improvement. Additionally, the ESEA,
as amended by the ESSA, no longer
requires a particular sequence of
escalating interventions in title I schools
that are identified and continue to fail
to make adequate yearly progress (AYP).
Instead, it gives SEAs and local
educational agencies (LEAs) discretion
to determine the evidence-based
interventions that are appropriate to
address the needs of identified schools.

In addition to modifying the ESEA
requirements for State accountability
systems, the ESSA also modified and
expanded upon the ESEA requirements

for State and LEA report cards. The
ESEA, as amended by the ESSA,
continues to require that report cards be
concise, presented in an understandable
and uniform format, and, to the extent
practicable, in a language that parents
can understand, but now also requires
that they be developed in consultation
with parents and that they be widely
accessible to the public. The ESEA, as
amended by the ESSA, also requires that
report cards include certain information
that was not required to be included on
report cards under the ESEA, as
amended by the NCLB, such as
information regarding per-pupil
expenditures of Federal, State, and local
funds; the number and percentage of
students enrolled in preschool
programs; where available, the rate at
which high school graduates enroll in
postsecondary education programs; and
information regarding the number and
percentage of English learners achieving
English language proficiency. In
addition, the ESEA, as amended by the
ESSA, requires that report cards include
certain information for subgroups for
which information was not previously
required to be reported, including
homeless students, students in foster
care, and students with a parent who is
a member of the Armed Forces.

Further, the ESEA, as amended by the
ESSA, authorizes an SEA to submit, if
it so chooses, a consolidated State plan
or consolidated State application for
covered programs, and authorizes the
Secretary to establish, for each covered
program, the descriptions, information,
assurances, and other material required
to be included in a consolidated State
plan or consolidated State application.

We are proposing these regulations to
provide clarity and support to SEAs,
LEAs, and schools as they implement
the ESEA, as amended by the ESSA—
particularly, the ESEA requirements
regarding accountability systems, State
and LEA report cards, and consolidated
State plans—and to ensure that key
requirements in title I of the ESEA, as
amended by the ESSA, are implemented
consistent with the purpose of the law:
“‘to provide all children significant
opportunity to receive a fair, equitable,
and high-quality education, and to close
educational achievement gaps.”

Summary of the Major Provisions of
This Regulatory Action: As discussed in
greater depth in the Significant
Proposed Regulations section of this
document, the proposed regulations
would:

¢ Establish requirements for
accountability systems under section
1111(c) and (d) of the ESEA, as
amended by the ESSA, including
requirements regarding the indicators
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used to annually meaningfully
differentiate all public schools, the
identification of schools for
comprehensive or targeted support and
improvement, and the development and
implementation of improvement plans,
including evidence-based interventions,
in schools that are so identified;

e Establish requirements for State and
LEA report cards under section 1111(h)
of the ESEA, as amended by the ESSA,
including requirements regarding the
timeliness and format of such report
cards, as well as requirements that
clarify report card elements that were
not required under the ESEA, as
amended by the NCLB; and

¢ Establish requirements for
consolidated State plans under section
8302 of the ESEA, as amended by the
ESSA, including requirements for the
format of such plans, the timing of
submission of such plans, and the
content to be included in such plans.

Please refer to the Significant
Proposed Regulations section of this
preamble for a detailed discussion of the
major provisions contained in the
proposed regulations.

Costs and Benefits: The Department
believes that the benefits of this
regulatory action outweigh any
associated costs to SEAs and LEAs,
which would be financed with grant
funds. These benefits would include a
more flexible, less complex and less
costly accountability framework for the
implementation of the ESEA that
respects State and local decision-
making; the efficient and effective
collection and dissemination of a wide
range of education-related data that
would inform parents, families, and the
public about the performance of their
schools and support State and local
decision-making; and an optional,
streamlined consolidated application
process that would promote the
comprehensive and coordinated use of
Federal, State, and local resources to
improve educational outcomes for all
students and all subgroups of students.
Please refer to the Regulatory Impact
Analysis section of this document for a
more detailed discussion of costs and
benefits. Consistent with Executive
Order 12866, the Office of Management
and Budget (OMB) has determined that
this action is economically significant
and, thus, is subject to review by the
OMB under the order.

Invitation to Comment: We invite you
to submit comments regarding these
proposed regulations. To ensure that
your comments have maximum effect in
developing the final regulations, we
urge you to identify clearly the specific
section or sections of the proposed
regulations that each of your comments

addresses and to arrange your comments
in the same order as the proposed
regulations.

We invite you to assist us in
complying with the specific
requirements of Executive Orders 12866
and 13563 and their overall requirement
of reducing regulatory burden that
might result from these proposed
regulations. Please let us know of any
further ways we could refine estimates
of the rule’s impacts, reduce potential
costs or increase potential benefits
while preserving the effective and
efficient administration of the
Department’s programs and activities.

During and after the comment period,
you may inspect all public comments
about these proposed regulations by
accessing Regulations.gov. You may also
inspect the comments in person in room
3C106, 400 Maryland Ave. SW.,
Washington, DC, between 8:30 a.m. and
4:00 p.m., Washington, DC time,
Monday through Friday of each week
except Federal holidays. Please contact
the person listed under FOR FURTHER
INFORMATION CONTACT.

Particular Issues for Comment: We
request comments from the public on
any issues related to these proposed
regulations. However, we particularly
request the public to comment on, and
provide additional information
regarding, the following issues. Please
provide a detailed rationale for each
response you make.

e Whether the suggested options for
States to identify “consistently
underperforming” subgroups of
students in proposed § 200.19 would
result in meaningful identification and
be helpful to States; whether any
additional options should be
considered; and which options, if any,
in proposed § 200.19 should not be
included or should be modified.

(§ 200.19)

e Whether we should include
additional or different options, beyond
those proposed in this NPRM, to
support States in how they can
meaningfully address low assessment
participation rates in schools that do not
assess at least 95 percent of their
students, including as part of their
State-designed accountability system
and as part of plans schools develop and
implement to improve, so that parents
and teachers have the information they
need to ensure that all students are
making academic progress. (§ 200.15)

e Whether, in setting ambitious long-
term goals for English learners to
achieve English language proficiency,
States would be better able to support
English learners if the proposed
regulations included a maximum State-
determined timeline (e.g., a timeline

consistent with the definition of “long-
term”” English learners in section
3121(a)(6) of the ESEA, as amended by
the ESSA), and if so, what should the
maximum timeline be and what
research or data supports that maximum
timeline. (§200.13)

e Whether we should retain, modify,
or eliminate in the title I regulations the
provision allowing a student who was
previously identified as a child with a
disability under section 602(3) of the
Individuals with Disabilities Education
Act (IDEA), but who no longer receives
special education services, to be
included in the children with
disabilities subgroup for the limited
purpose of calculating the Academic
Achievement indicator, and, if so,
whether such students should be
permitted in the subgroup for up to two
years consistent with current title I
regulations, or for a shorter period of
time. (§ 200.16)

e Whether we should standardize the
criteria for including children with
disabilities, English learners, homeless
children, and children who are in foster
care in their corresponding subgroups
within the adjusted cohort graduation
rate, and suggestions for ways to
standardize these criteria. (§ 200.34)

Assistance to Individuals with
Disabilities in Reviewing the
Rulemaking Record: Upon request, we
will provide an appropriate
accommodation or auxiliary aid to an
individual with a disability who needs
assistance to review the comments or
other documents in the public
rulemaking record for these proposed
regulations. If you want to schedule an
appointment for this type of
accommodation or auxiliary aid, please
contact the person listed under FOR
FURTHER INFORMATION CONTACT.

Background

On December 10, 2015, President
Barack Obama signed the ESSA, which
reauthorizes the ESEA, into law.
Through the reauthorization, the ESSA
made significant changes to the ESEA,
including significant changes to title I of
the ESEA. In particular, the ESSA
significantly modified the
accountability requirements of the
ESEA, and modified and expanded
upon the ESEA requirements for State
and LEA report cards.

Further, the ESEA, as amended by the
ESSA, authorizes an SEA to submit, if
it so chooses, a consolidated State plan
or consolidated State application for
covered programs and authorizes the
Secretary to establish, for each covered
program, the descriptions, information,
assurances, and other material required
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to be included in a consolidated State
plan or consolidated State application.

The Department is proposing these
regulations to provide clarity and
support to SEAs, LEAs, and schools as
they implement the ESEA requirements
regarding accountability systems, State
and LEA report cards, and consolidated
State plans. The proposed regulations
are further described under the
Significant Proposed Regulations
section of this NPRM.

Public Participation

On December 22, 2015, the
Department published a request for
information in the Federal Register
soliciting advice and recommendations
from the public on the implementation
of title I of the ESEA, as amended by
ESSA. We received 369 comments. We
also held two public meetings with
stakeholders—one on January 11, 2016,
in Washington, DC and one on January
18, 2016, in Los Angeles, California—at
which we heard from over 100 speakers,
regarding the development of
regulations, guidance, and technical
assistance. In addition, Department staff
have held more than 100 meetings with
education stakeholders and leaders
across the country to hear about areas of
interest and concern regarding
implementation of the new law.

Significant Proposed Regulations

The Secretary proposes to amend the
regulations implementing programs
under title I of the ESEA (part 200) and
to amend the ESEA general regulations
to include requirements for the
submission of State plans under ESEA
programs, including optional
consolidated State plans (part 299).

To implement the changes made to
the ESEA by the ESSA, we propose to
remove certain sections of the current
regulations and replace those
regulations, where appropriate, with the
proposed regulations. Specifically, we
are proposing to—

e Remove and reserve § 200.7;

e Remove §§200.12 to 200.22 of the
current regulations, replace them with
proposed §§ 200.12 to 200.22, and add
proposed §§ 200.23 and 200.24;

e Remove §§200.30 to 200.42 of the
current regulations and replace them
with proposed §§200.30 to 200.37; and

e Add proposed §§299.13 to 299.19.

We discuss the proposed substantive
changes by section. The section
numbers in the headings of the
following discussion are the section
numbers in the proposed regulations.
Generally, we do not address proposed
changes that are technical or otherwise
minor in effect.

Section 200.12 Single Statewide
Accountability System

Statute: Section 1111(c) of the ESEA,
as amended by the ESSA, requires that
each State plan describe a single
statewide accountability system for all
public schools that is based on the
challenging State academic standards
for reading/language arts and
mathematics, described in section
1111(b)(1), in order to improve student
academic achievement and school
success. These provisions take effect
beginning with the 2017-2018 school
year, as described in section 5(e)(1)(B) of
the ESSA. The system must also include
the following key elements:

e Long-term goals and measurements
of interim progress, in accordance with
section 1111(c)(4)(A);

¢ Indicators, in accordance with
section 1111(c)(4)(B);

¢ Annual meaningful differentiation
of all public schools, in accordance with
section 1111(c)(4)(C); and

¢ Identification of schools to
implement comprehensive or targeted
support and improvement plans, in
accordance with section 1111(c)(4)(D)
and (d)(2)(A)().

Section 1111(c) also requires that
State systems include long-term goals
and measurements of interim progress
for all students and specific subgroups
of students, indicators that are applied
to all students and specific subgroups of
students, and a system of annual
meaningful differentiation that is based
on all indicators in the system, for all
students and specific subgroups of
students; that a State determine a
minimum number of students necessary
to carry out any title I, part A
requirements that require disaggregation
of information by each subgroup of
students; and that the State annually
measure the academic achievement of at
least 95 percent of all students and 95
percent of the students in each subgroup
of students on the State’s reading/
language arts and mathematics
assessments required under section
1111(b)(2). Section 1111(c)(5) also
specifies that accountability provisions
for public charter schools must be
overseen in accordance with State
charter school law. Finally, section
1111(d) requires States to ensure LEAs
and schools develop and implement
school improvement plans in schools
that are identified for comprehensive or
targeted support and improvement by
the State accountability system.

Current Regulations: Section 200.12 of
the title I regulations provides a high-
level summary of the statutory
accountability requirements in the
ESEA, as amended by the NCLB, which

took effect for the 2002—2003 school
year.

Proposed Regulations: Proposed
§200.12 would replace the current
regulations with regulations that
summarize the requirements for
accountability systems in the ESEA, as
amended by the ESSA. The proposed
regulations would require that each
State plan describe that the State has
developed and will implement a single
statewide accountability system to
improve student academic achievement.
The proposed regulations would also
require a State’s accountability system
to: Be based on the challenging State
academic standards and academic
assessments; include all public schools
in the State, including public charter
schools; and improve student academic
achievement and school success. In
addition, the proposed regulations
include the general requirements for
States to meet the key elements of
accountability and improvement
systems consistent with the ESEA, as
amended by the ESSA, which are
described in greater detail in subsequent
sections of the proposed regulations:

¢ Long-term goals and measurements
of interim progress under proposed
§200.13;

¢ Indicators under proposed § 200.14;

¢ Inclusion of all students and each
subgroup of students, and all public
elementary and secondary schools
consistent with proposed §§200.15
through 200.17;

¢ Annual meaningful differentiation
of schools under proposed § 200.18;

e Identification of schools for
comprehensive and targeted support
and improvement under proposed
§200.19; and

e The process for ensuring
development and implementation of
comprehensive and targeted support
and improvement plans, including
evidence-based interventions, consistent
with proposed §§200.21 through
200.24.

Finally, proposed § 200.12 would
include the statutory requirement that
the ESEA’s accountability provisions for
public charter schools be overseen in
accordance with State charter school
law.

Reasons: The ESEA, as amended by
the ESSA, significantly changes the
requirements for school accountability
and improvement systems from those
previously included in the ESEA, as
amended by the NCLB. In particular, the
ESSA eliminates the requirement for
schools, LEAs, and States to make AYP
and replaces it with requirements for
new statewide accountability systems
that are based on different requirements
for all public schools. These
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requirements do not apply to private
schools, including private schools that
receive title I equitable services. With
the new school accountability and
improvement provisions under the
ESSA set to take effect for the 2017—
2018 school year, it is critical for the
Department to update the regulations to
reflect these changes and provide clarity
for States in how to implement them. In
effect, proposed § 200.12 would serve as
a table of contents for each required
component of the accountability system,
which would be described in greater
detail in subsequent sections of the
proposed regulations.

These clarifications are necessary to
ensure that States clearly understand
the fundamental components of the new
accountability systems under the ESSA
that will take effect for the 2017-2018
school year, and that a description of
each such component will be required
in their State plans submitted to the
Department.

Section 200.13 Long-Term Goals and
Measurements of Interim Progress

Statute: Section 1111(c)(4)(A)@E)(I) and
(c)(4)(A)(ii) of the ESEA, as amended by
the ESSA, requires each State to
establish ambitious long-term goals, and
measurements of interim progress
toward those goals, for specific
indicators, for all students and for each
subgroup of students described in
section 1111(c)(2): Economically
disadvantaged students, students from
major racial and ethnic groups, children
with disabilities, and English learners.
These goals and measurements of
interim progress must be set, at a
minimum, for improved academic
achievement (as measured by
proficiency on State assessments in
reading/language arts and mathematics),
for improved high school graduation
rates (as measured by the four-year
adjusted cohort graduation rate), and for
increases in the percentage of English
learners making progress toward English
language proficiency (as measured by
the English language proficiency
assessments required in section
1111(b)(2)(G)) within a State-determined
timeline. In addition, States may
establish long-term goals and
measurements of interim progress for
graduation rates as measured by
extended-year adjusted cohort
graduation rates, but such goals and
interim measurements must be more
rigorous than those set based on the
four-year adjusted cohort graduation
rate.

Section 1111(c)(4)(A)@E)(II) also
requires that the State’s ambitious long-
term goals for achievement and
graduation rates use the same multi-year

length of time for all students and each
subgroup of students. This is explained
further below.

Finally, section 1111(c)(4)(A)({)(I1I)
specifies that a State’s goals for
subgroups of students must take into
account the improvement needed
among subgroups that must make
greater progress in order to close
achievement and graduation rate gaps in
the State.

Current Regulations: Various sections
of the current title I regulations describe
the role of goals and annual measurable
objectives (AMOs) in the State
accountability system required by the
ESEA, as amended by the NCLB, and
require each State to establish a
definition of AYP. These sections
essentially repeat the NCLB, with the
exception of § 200.19 regarding the four-
year adjusted cohort graduation rate,
which was added to the title I
regulations in 2008.

Proposed Regulations: Proposed
§200.13 would primarily incorporate
into regulation the statutory
requirements under the ESEA, as
amended by the ESSA, for State-
designed long-term goals and
measurements of interim progress for
academic achievement, graduation rates,
and progress in achieving English
language proficiency. The proposed
regulations also would clarify certain
provisions to support effective State and
local implementation of the statutory
requirements.

Goals for Academic Achievement and
Graduation Rates

Proposed § 200.13 would require each
State to—

o Establish ambitious long-term goals
and measurements of interim progress
for academic achievement that are based
on grade-level proficiency on the State’s
academic assessments and set separately
for reading/language arts and
mathematics;

¢ In setting long-term goals and
measurements of interim progress for
academic achievement, apply the same
high standards of academic achievement
to all students and each subgroup of
students, except students with the most
significant cognitive disabilities who are
assessed based on alternate academic
achievement standards, consistent with
section 1111(b)(1);

e Establish ambitious long-term goals
and measurements of interim progress
for graduation rates that are based on
the four-year adjusted cohort graduation
rate and, if a State chooses to use an
extended-year rate as part of its
Graduation Rate indicator under
proposed § 200.14, the extended-year
adjusted cohort graduation rate, except

that goals based on the extended-year
rate must be more rigorous than goals
based on the four-year rate;

e Set long-term goals and
measurements of interim progress for
academic achievement and graduation
rates for all students and separately for
each subgroup of students that expect
greater rates of improvement for
subgroups that need to make more rapid
progress to close proficiency and
graduation rate gaps in the State; and

e Use the same multi-year timeline in
setting long-term goals for academic
achievement and graduation rates for all
students and for each subgroup (e.g., if
the goal for all students is to improve
academic achievement by a certain
percentage over 10 years, then the goal
for children with disabilities must also
be set over 10 years, even if the
subgroup is expected to improve by a
greater percentage relative to all
students over that timeframe).

Goals for Progress in Achieving English
Language Proficiency

The proposed regulations would
require each State to—

e Establish ambitious long-term goals
and measurements of interim progress
for English learners toward attaining
English language proficiency, as
measured by the State’s English
language proficiency assessment, that
set expectations for each English learner
to make annual progress toward
attaining English language proficiency
and to attain English language
proficiency; and

¢ Determine the State’s long-term
goals and measurements of interim
progress for English learners by
developing a uniform procedure for
setting such goals and measurements of
interim progress that would be applied
consistently to all English learners in
the State, must take into account the
student’s English language proficiency
level, and may also consider one or
more of the following student-level
factors at the time of a student’s
identification as an English learner:

(1) Time in language instruction
educational programs; (2) grade level;
(3) age; (4) Native language proficiency
level; and (5) limited or interrupted
formal education, if any.

Reasons: The proposed regulations
would primarily replace obsolete
provisions relating to goals and progress
measures within State accountability
systems to reflect changes required by
the ESEA, as amended by the ESSA. In
addition, the proposed regulations
would clarify requirements related to
goals for academic achievement,
particularly for students with the most
significant cognitive disabilities, as well
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as goals for English learners toward
attaining English language proficiency.

Goals for Academic Achievement and
Graduation Rates

Under section 1111(b)(2)(B)(ii), State
assessments must provide information
to students, parents, and educators
about whether individual students are
performing at their grade level. This
determination provides valuable
information about whether a student is
receiving the support he or she needs to
meet the challenging State academic
standards and is on track to graduate
ready to succeed in college and career,
and if not, to help identify areas in
which the student would benefit from
additional support. This information
also helps States and LEAs identify
statewide proficiency gaps when
establishing the State’s goals and
measurements of interim progress, as
required under section
1111(c)(4)(A)E)(III). Goals based on
grade-level proficiency would provide
consistency across the accountability
system, as the statute requires the
Academic Achievement indicator
described in section 1111(c)(4)(B)({)() to
be based on a measure of proficiency
against the challenging State academic
standards. Therefore, the proposed
regulations would clarify that the long-
term goals a State establishes must be
based on a measure of grade-level
proficiency on the statewide
assessments required under section
1111(b)(2) and must be set separately for
reading/language arts and mathematics.

Section 1111(b)(1) also requires that
all students be held to the same
challenging State academic standards,
except for students with the most
significant cognitive disabilities who are
assessed based on alternate academic
achievement standards, as permitted
under section 1111(b)(2)(D)(i). To
ensure that all students are treated
equitably and expected to meet the same
high standards, and that all schools are
held accountable for meeting these
requirements, proposed § 200.13 would
clarify that long-term goals must be
based on the same academic
achievement standards and definition of
“proficiency” for all students, with the
exception of students with the most
significant cognitive disabilities who
take an alternate assessment aligned
with alternate academic achievement
standards.

Finally, to provide relevant,
meaningful information to districts,
schools, and the public about the level
of performance and improvement that is
expected, proposed § 200.13 would
require a State to set long-term goals and
measurements of interim progress for

graduation rates that are based on the
four-year adjusted cohort graduation
rate, as well as the extended-year
adjusted cohort graduation rate if such

a rate were used in the State’s
Graduation Rate indicator described in
section 1111(c)(4)(B)(iii). Given that the
graduation rate could impact whether a
school is identified for support and
improvement, and related interventions,
it is critical to require the State to set
long-term goals and measurements of
interim progress for this measure in
order to establish clear expectations and
support all schools in the State in
increasing the percentage of students
graduating high school.

Goals for Progress in Achieving English
Language Proficiency

Because the requirement for progress
in achieving English language
proficiency goals has been added to title
Iin the ESEA, as amended by the ESSA,
we propose to explain and clarify how
States can meet this requirement in
proposed § 200.13. For English learners
to succeed in meeting the challenging
State academic standards, it is critical
for these students to attain proficiency
in speaking, listening, reading, and
writing in English, as recognized in
section 1111(b)(1)(F), including the
ability to successfully make academic
progress in classrooms where the
language of instruction is English, as
recognized in the definition of “English
learner” in section 8101(20). For these
reasons, proposed § 200.13 would
clarify that States’ long-term goals must
include both annual progress toward
English language proficiency and actual
attainment of English language
proficiency for all English learners.

Recent data have highlighted the
growing numbers of school-aged English
learners, particularly in States and LEAs
with relatively little experience in
serving such students previously. The
Census Bureau’s American Community
Survey (ACS) data from 2013 show that
California, Florida, Illinois, New York,
and Texas enroll 60 percent of the
Nation’s English learners, but the
growth rate in the English learner
population in other States has exceeded
that of these five. For example, ACS
data show that from 2010 to 2013, the
English learner population increased by
21 percent in West Virginia, 13 percent
in Hawaii and North Dakota, and 12
percent in Iowa. In addition, some
States have experienced large increases
of certain English learner subgroups
over a short period of time. Alaska, the
District of Columbia, New Hampshire,
Oklahoma, South Dakota, lowa, Maine,
and Nebraska all experienced more than
a 16-percent increase in their immigrant

population during the 2010 to 2013
timeframe.

Given the diversity of the English
learner population, illustrated in the
examples above, a reasonable timeframe
for schools to support one English
learner in attaining proficiency in
English may be too rigorous or too
lenient an expectation for another
English learner. Setting the same long-
term goals and measurements of interim
progress for all English learners in the
State may fail to account for these
differences in the English learner
population and would result in goals
that are inappropriate for some students.
Furthermore, the time it takes an
English learner to attain proficiency can
be affected by multiple factors, such as
age, level of English proficiency, and
educational experiences in a student’s
native language.® Thus, proposed
§200.13(c) would require States to
consider students’ English language
proficiency level in setting goals and
measurements of interim progress and
allow the consideration of additional
research-based student factors. The list
of student characteristics in proposed
§200.13 is based not only on research
but also on input from grantees and
experts during administration of the
former title III requirement for annual
measurable achievement objectives
(AMAQOs). The ESEA, as amended by
the NCLB, required that those AMAOs
(which included progress toward and
attainment of English language
proficiency) reflect the amount of time
an individual child had been enrolled in
a language instruction educational
program. Researchers, however, have
found that the other factors outlined in
proposed § 200.13 are important factors
that also should be included in setting
goals for progress or proficiency.2

For these reasons, proposed
§ 200.13(c) would require each State to
establish a uniform procedure for setting
long-term goals and measurements of
interim progress for English learners

1See, for example, Collier, V.P. (1995).
“Acquiring a second language for school.”
Directions in Language & Education, 1(4); Garcla-
Vazquez, E., Vazquez, L.A., Lopez, L.C., & Ward, W.
(1997). “Language proficiency and academic
success: Relationships between proficiency in two
languages and achievement among Mexican-
American students.” Bilingual Research Journal,
21(4), 334-347; and Center for Public Education
(2007). “Research Review: What research says about
preparing English language learners for academic
success,” pp. 6—7.

2 See, for example, Cook, G., Linquanti, R.,
Chinen, M., & Jung, H. (2012). “National evaluation
of Title IIl implementation supplemental report—
Exploring approaches to setting English language
proficiency performance criteria and monitoring
English learner progress.”” U.S. Department of
Education, Office of Planning, Evaluation, and
Policy Development, Policy and Program Studies
Service, pp. 68—69.
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that can be applied consistently and
equitably to all English learners and
schools with such students for
accountability purposes, and that
consider a student’s English language
proficiency level, as well as additional
research-based student characteristics at
a State’s discretion (i.e., time in
language instruction educational
programs, grade level, age, native
language proficiency level, and limited
or interrupted formal education) in
determining the most appropriate
timeline and goals for attaining English
language proficiency for each English
learner, or category of English learner.
Though the State’s procedure must be
consistently applied for all English
learners and consider the same student-
level characteristics determined by the
State, this approach would allow
differentiation of goals for an individual
English learner, or for categories of
English learners that share similar
characteristics, based on English
language proficiency level, as well as
factors such as grade level and
educational background, thereby
recognizing the varied needs of the
English learner population.

Finally, proposed § 200.13 would
require a State’s long-term goals to
expect each English learner to attain
English language proficiency within a
period of time after the student’s
identification as an English learner. This
period of time could be informed by
existing academic research on the
typical time necessary for English
learners to attain English language
proficiency,? and we encourage States to
consider the requirement in section
3121(a)(6) of the ESEA, as amended by
the ESSA, that subgrantees receiving
title III funds report the number and
percentage of “long-term” English
learners (i.e., those that do not attain
English language proficiency within five
years of initial classification), in order to
align the related title I and title III
requirements. The long-term goals
established by each State would not

3 See, for example, Hakuta, K., Goto Butler, Y., &
Witt, D. (2000). “How long does it take English
learners to attain proficiency?”” University of
California Linguistic Minority Research Institute
Policy Report 2000-1; MacSwan, J., & Pray, L.
(2005). “Learning English bilingually: Age of onset
of exposure and rate of acquisition among English
language learners in a bilingual education
program.” Bilingual Research Journal, 29(3), 653—
678; Motamedi, J.G. (2015). “Time to
reclassification: How long does it take English
language learners in the Washington Road Map
school districts to develop English proficiency?”
U.S. Department of Education, Institute of
Education Sciences; and Slavin, R.E., Madden,
N.A., Calder6n, M.E., Chamberlain, A., & Hennessy,
M. (2011). “Reading and language outcomes of a
five-year randomized evaluation of transitional
bilingual education.” Educational Evaluation and
Policy Analysis, 33(1), 47-58.

change the SEA and LEA’s obligation to
assist individual English learners in
overcoming language barriers in a
reasonable period of time. Given these
considerations, we are particularly
interested in receiving comments on
whether, in setting ambitious long-term
goals to achieve English language
proficiency, States would be better able
to support English learners if the
proposed regulations include a
maximum State-determined timeline,
and if so, what the maximum timeline
should be—including any research or
data to support the timeline—in order to
ensure that State accountability systems
effectively promote progress in attaining
English language proficiency for these
students.

Section 200.14 Accountability
Indicators

Statute: Section 1111(c)(4)(B) of the
ESEA, as amended by the ESSA,
requires each State to include, at a
minimum, four distinct indicators of
student performance, measured for all
students and separately for each
subgroup of students, for each school in
its statewide accountability system.
Although five types of indicators are
described in the statute, only four
indicators must apply to each public
school in a State because two of the
required indicators apply only to
schools in certain grade spans.

e For all public schools in the State,
section 1111(c)(4)(B)(i) requires an
indicator of academic achievement,
based on the long-term goals established
under section 1111(c)(4)(A), that
measures proficiency on the statewide
assessments in reading/language arts
and mathematics required under section
1111(b)(2)(B)(v)(I). At the State’s
discretion, this indicator may also
include a measure of student growth on
such assessments, for high schools only.

e For elementary and middle schools
in the State, section 1111(c)(4)(B)(ii)
requires an indicator that measures
either student growth or another valid
and reliable statewide academic
indicator that allows for meaningful
differentiation in school performance.

e For all high schools in the State,
section 1111(c)(4)(B)(iii) requires an
indicator, based on the long-term goals
established under section 1111(c)(4)(A),
that measures the four-year adjusted
cohort graduation rate, and, at the
State’s discretion, the extended-year
adjusted cohort graduation rate.

e For all public schools in the State,
section 1111(c)(4)(B)(iv) requires an
indicator measuring progress in
achieving English language proficiency,
within a State-determined timeline, for
all English learners. This indicator must

be measured using the English language
proficiency assessments required under
section 1111(b)(2)(G), for all English
learners in each of grades 3 through 8,
and in the grade in which English
learners are assessed to meet the
requirements of section
1111(b)(2)(B)(v)() to assess students
once in high school.

e For all public schools in the State,
section 1111(c)(4)(B)(v) requires at least
one valid, reliable, and comparable
indicator of school quality or student
success. Such an indicator may include
measures of student or educator
engagement, student access to and
completion of advanced coursework,
postsecondary readiness, school climate
and safety, or any other measure a State
chooses that meets the requirements of
section 1111(c)(4)(B)(v). Section
1111(c)(4)(B)(v)(I)(aa) requires that any
school quality or student success
indicator chosen by the State allow for
meaningful differentiation of school
performance, and section
1111(c)(4)(B)(v)(I)(bb) requires that the
school quality or success indicator(s) be
valid, reliable, comparable, and
statewide (except that such indicator(s)
may vary for each grade span).

Current Regulations: Various sections
of the current title I regulations describe
the measures used in the State
accountability systems required by the
ESEA, as amended by the NCLB.

Proposed Regulations: Proposed
§ 200.14 would clarify the statutory
requirements in the ESSA for States to
include, at a minimum, four distinct
indicators for each school that measure
performance for all students and
separately for each subgroup of students
under proposed § 200.16(a)(2).

Proposed §200.14(a)(2) would clarify
that each State must use the same
measures within each indicator for all
schools, except that States may vary the
measures within the Academic Progress
indicator and the School Quality or
Student Success indicator or indicators
by grade span as would be described in
proposed § 200.14(c)(2). Proposed
§200.14 also would describe each of the
five indicators that are required, at a
minimum, as part of a State’s
accountability system under section
1111(c) of the ESEA, as amended by the
ESSA.

Academic Achievement Indicator

Proposed § 200.14(b)(1) would:

e Require, for all schools, the
Academic Achievement indicator to
equally measure grade-level proficiency
on the reading/language arts and
mathematics assessments required
under section 1111(b)(2)(B)(v)(1);
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e Reiterate that the indicator must
include the performance of at least 95
percent of all students and 95 percent of
all students in each subgroup consistent
with proposed § 200.15; and

e Clarify that, for high schools, this
indicator may also measure, at the
State’s discretion, student growth based
on the reading/language arts and
mathematics assessments required
under section 1111(b)(2)(B)(v)(I).

Academic Progress Indicator

Proposed § 200.14(b)(2) would
require, for all elementary and middle
schools, the Academic Progress
indicator to measure either student
growth based on the reading/language
arts and mathematics assessments
required under section
1111(b)(2)(B)(v)(I), or another academic
measure that meets the requirements of
proposed § 200.14(c).

Graduation Rate Indicator

Proposed § 200.14(b)(3) would:

e Require, for all high schools, the
Graduation Rate indicator to measure
the four-year adjusted cohort graduation
rate; and

e Allow States to also measure the
extended-year adjusted cohort
graduation rate as part of the Graduation
Rate indicator.

Progress in Achieving English Language
Proficiency Indicator

Proposed § 200.14(b)(4) would:

¢ Require, for all schools, the Progress
in Achieving English Language
Proficiency indicator to be based on
English learner performance on the
English language proficiency assessment
required under section 1111(b)(2)(G) in
each of grades 3 through 8 and in the
grades for which English learners are
assessed in high school to meet the
requirements of section
1111(b)(2)(B)(V)(D);

¢ Require that the Progress in
Achieving English Language Proficiency
indicator take into account a student’s
English language proficiency level and,
at a State’ discretion, additional student-
level characteristics of English learners
in the same manner used by the State
under proposed § 200.13; use objective
and valid measures of student progress
such as student growth percentiles
(although the indicator may also include
a measure of English language
proficiency); and align with the State-
determined timeline for attaining
English language proficiency under
proposed § 200.13.

School Quality or Student Success
Indicators

Proposed § 200.14(b)(5) would:

¢ Require, for all schools, the School
Quality or Student Success indicator or
indicators to meet the requirements of
proposed § 200.14(c); and

e Reiterate the statutory language that
the indicator or indicators may differ by
each grade span and may include one or
more measures of: (1) Student access to
and completion of advanced
coursework, (2) postsecondary
readiness, (3) school climate and safety,
(4) student engagement, (5) educator
engagement, or any other measure that
meets the requirements in the proposed
regulations.

Requirements for Indicator Selection

Additionally, under proposed
§200.14(c), a State would be required to
ensure that each measure it selects to
include within an indicator:

o Is valid, reliable, and comparable
across all LEAs in the State;

e Is calculated the same for all
schools across the State, except that the
measure or measures selected within the
indicator of Academic Progress or any
indicator of School Quality or Student
Success may vary by grade span;

e Can be disaggregated for each
subgroup of students; and

¢ Includes a different measure than
the State uses for any other indicator.

Under proposed § 200.14(d), a State
would be required to ensure that each
measure it selects to include as an
Academic Progress or School Quality or
Student Success indicator is supported
by research finding that performance or
progress on such measure is likely to
increase student academic achievement
or, for measures used within indicators
at the high school level, graduation
rates. Finally, under proposed
§200.14(e), a State would be required to
ensure that each measure it selects to
include as an Academic Progress or
School Quality or Student Success
indicator aids in the meaningful
differentiation among schools under
proposed § 200.18 by demonstrating
varied results across all schools.

Reasons: Given the new statutory
requirements in the ESEA, as amended
by the ESSA, and the increased role for
States to establish systems of annual
meaningful differentiation, we propose
to revise the current regulations to
reflect the new requirements and clarify
how States may establish and measure
each indicator in order to ensure these
indicators thoughtfully inform annual
meaningful differentiation of schools
(described further in proposed § 200.18).

Although the statute provides a brief
description of each indicator, States will
need additional guidance as they
consider how to design and implement
school accountability systems that will

meet their intended purpose of
improving student academic
achievement and school success.
Because the indicators are used to
identify schools for comprehensive and
targeted support and improvement,
including interventions to support
improved student outcomes in these
schools, it is essential to ensure that the
requirements for each indicator are clear
so that differentiation and identification
of schools is unbiased, accurate, and
consistent across the State.

Proposed § 200.14(a) would reinforce
and clarify the statutory requirement
that all indicators must measure
performance for all students and
separately for each subgroup of
students, and that the State must use the
same measures within each indicator for
all schools, except for the Academic
Progress indicator and the indicator(s)
of School Quality or Student Success,
which may use different measures
among elementary, middle, and high
schools. These proposed requirements
would ensure that indicators include all
students similarly across the State,
including historically underserved
populations, so that all students are
held to the same high expectations.
Further, these proposed requirements
would ensure the indicators remain
comparable across the State in order to
promote fairness and validity, as
schools will be held accountable on the
basis of their students’ performance on
each indicator.

While the proposed regulations would
require all States to include all of the
required indicators, disaggregated by
each subgroup, for annual meaningful
differentiation of schools in the 2017—
2018 school year, including the new
indicators under the ESSA (i.e.,
Academic Progress, Progress in
Achieving English Language
Proficiency, and School Quality or
Student Success indicators), we
recognize that some States may want to
update their accountability systems as
new data become available.
Accordingly, the proposed regulations
would not preclude States from adding
measures to their accountability systems
over time that they currently do not
collect or are unable to calculate, or
from replacing measures over time, if
particular measures of interest are not
ready for the 2017-2018 school year, or
if the State would like to gather
additional input prior to including these
measures in the accountability system
for purposes of differentiation and
identification of schools.

Academic Achievement Indicator

Under section 1111(b)(2)(B)(ii) of the
ESEA, as amended by the ESSA, State
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assessments must provide information
about whether individual students are
performing at their grade level. This
provides valuable information to
students, parents, educators, and the
public about whether all students are
receiving the support they need to meet
the challenging State academic
standards and are on track to graduate
college- and career-ready. It also ensures
that students needing extra support to
meet the challenging State academic
standards can be identified—especially
as school performance on the Academic
Achievement indicator would be a
substantial part of annual meaningful
differentiation of schools under
proposed § 200.18 and identification of
low-performing schools, including those
with low-performing subgroups, for
improvement under proposed § 200.19.
Accordingly, it is important to clarify
that the measure of proficiency on those
assessments included in the Academic
Achievement indicator must reflect this
grade-level determination, and that
reading/language arts and mathematics
must be equally considered within the
indicator.

Progress in Achieving English Language
Proficiency Indicator

In order for English learners to
succeed in meeting the challenging
State academic standards, it is critical
for them to attain proficiency in
speaking, listening, reading, and writing
in English, as recognized in section
1111(b)(1)(F), including academic
English proficiency (i.e., the ability to
successfully achieve in classrooms
where the language of instruction is
English) as recognized in research and
in the definition of “English learner” in
section 8101(20).4 For these reasons,
proposed § 200.13 would clarify that
States’ long-term goals should include
both attainment of English language
proficiency and annual progress toward
English language proficiency for all
English learners.

Similarly, proposed § 200.14(b)(4)
would clarify how a State measures
progress in achieving English language
proficiency for all English learners for
annual meaningful differentiation. The
proposed regulation would provide
States flexibility to develop a specific
measure for this purpose, while
ensuring that States use objective, valid,

4 See, for example, Halle, T., Hair, E., Wandner,
L., McNamara, M., and Chien, N. (2012).
“Predictors and outcomes of early versus later
English language proficiency among English
language learners.” Early Childhood Research
Quarterly Volume 27, Issue 1; and Graham, J.
(1987). “English language proficiency and the
prediction of academic success.” TESOL Quarterly,
Vol. 21, No. 3, pp. 505-521.

and consistent measures of student
progress. Critically, the proposed
regulations would require an objective
and valid measure that English learners
are attaining, or are on track to attain,
English language proficiency in a
reasonable time period, consistent with
the State-determined timeline in
proposed § 200.13. As the Progress in
Achieving English Language Proficiency
indicator would receive substantial
weight in annual meaningful
differentiation under proposed § 200.18
and could affect which schools are
identified for support, it is important for
States to design this indicator in ways
that are valid and reliable and provide
an accurate determination of English
learners’ progress toward achieving
proficiency in English. Finally, the
indicator chosen by the State must
include a student’s English language
proficiency level, as well as additional
student characteristics that are used, at
a State’s discretion, in the English
learner-specific long-term goals and
measurements of interim progress, for
the reasons discussed previously in
proposed 200.13(c) and to provide
consistency across the components of
State accountability systems.

Requirements for Indicator Selection

Proposed § 200.14(c) would reiterate
that all indicators included in the
accountability system must be valid,
reliable, and comparable across all LEAs
in the State, and that each included
measure must be calculated in the same
way for all schools. It would also
prevent a State from using the same
indicators more than once. For example,
a State must choose a different indicator
to measure school quality or student
success than it uses to measure
academic achievement.

Proposed § 200.14(e) would require
that the Academic Progress and School
Quality or Student Success indicator
produce varied results across all schools
in order to support the statutory
requirements for meaningful
differentiation and long-term student
success. These proposed requirements
are designed to ensure that the
indicators provide meaningful
information about a school’s
performance, enhancing the information
provided by other indicators and
improving the ability of the system to
differentiate between schools. In this
way, the Academic Progress and School
Quality or Student Success indicators
can provide a more holistic picture of a
school’s performance and, when
selected thoughtfully, support a State in
meeting the statutory requirement that
these indicators allow for “meaningful
differentiation.” The proposed

parameters would help improve the
validity of annual meaningful
differentiation and support States’
identification of schools most in need of
support and improvement. If a State
chose an indicator that led to consistent
results across schools—such as average
daily attendance, which is often quite
high even in the lowest-performing
schools—it would not allow states to
meaningfully differentiate between
schools for the purposes of identifying
schools in need of comprehensive and
targeted support and improvement.

Finally, proposed § 200.14(d) would
ensure that a State selects indicators of
Academic Progress and School Quality
or Student Success that are supported
by research showing that performance
or progress on such measures is
positively related to student
achievement or, in the case of measures
used within indicators at the high
school level, graduation rates. For
example, a State might include at least
one of the following School Quality or
Student Success indicators that
examine, for all students and
disaggregated for each subgroup of
students:

e “Student access to and completion
of advanced coursework” through a
measure of advanced mathematics
course-taking (e.g., the percentage of
middle school students enrolled in
algebra, or of high school students
enrolled in calculus);

e “Postsecondary readiness” through
a measure of college enrollment
following high school graduation or the
rate of non-remedial postsecondary
courses taken;

¢ “School climate and safety”
through a robust, valid student survey
that measures multiple domains (e.g.,
student engagement, safety, and school
environment); or

e “Student engagement” through a
measure of chronic absenteeism based
on the number of students that miss a
significant portion (e.g., 15 or more
school days or 10 percent or more of
total school days) of the school year.

Further, since measures of
“postsecondary readiness” may not be
available as an indicator in elementary
schools, a State could consider using an
analogous measure in its accountability
system, such as ‘“‘kindergarten
readiness” or another measure that
would capture important outcomes or
learning experiences in the early grades.

These requirements would support
the purpose of title —to “provide all
children significant opportunity to
receive a fair, equitable, and high-
quality education and to close
educational achievement gaps”’—by
requiring States to use measures that are



34548

Federal Register/Vol. 81, No. 104/ Tuesday, May 31, 2016 /Proposed Rules

likely to close achievement gaps and are
related to improvements in critical
student outcomes. It would also create
consistency across components of the
accountability system described in
proposed § 200.12; the Academic
Progress and School Quality or Student
Success indicators would both provide
additional information to help a State
differentiate between, and identify,
schools in a valid and reliable way, and
also be relevant to its other indicators
and support the State’s efforts to attain
its long-term goals.

Section 200.15 Participation in
Assessments and Annual Measurement
of Achievement

Statute: Section 1111(c)(4)(E) of the
ESEA, as amended by the ESSA,
requires each State, for the purpose of
school accountability determinations, to
measure the achievement of not less
than 95 percent of all students, and 95
percent of all students in each subgroup
of students, who are enrolled in public
schools on the annual statewide
assessments in reading/language arts
and mathematics required by section
1111(b)(2)(B)(v)(I). The statute further
ensures that this requirement is taken
into account when determining
proficiency on the Academic
Achievement indicator by specifying
that the denominator used for such
calculations must include at least 95
percent of all students and 95 percent of
students in each subgroup enrolled in
the school. Each State also must provide
a clear and understandable explanation
of how the participation rate
requirement will be factored into its
accountability system.

Current Regulations: Section
200.20(c)(1) of the current regulations
specifies that, for an LEA or school to
make AYP, not less than 95 percent of
all students and 95 percent of the
students in each subgroup who are
enrolled in the LEA or school must take
the statewide academic assessments.
Title I schools that fail to make AYP due
to the participation rate requirement can
be identified as schools in
improvement. Section 200.20(c)(2) of
the current regulations further states
that this 95 percent participation
requirement does not authorize a State,
LEA, or school to systematically exclude
five percent of students from the
assessment requirements of the ESEA.
The regulations also allow a school to
count students with the most significant
cognitive disabilities who take an
assessment based on alternate academic
achievement standards as participants,
and to count recently arrived English
learners (defined in § 200.6(b)(4)(iv) of
the current regulations as an English

learner ‘““who has attended schools in
the United States for less than twelve
months”) who take the English language
proficiency assessment or the reading/
language arts assessment as participants
on the State’s reading/language arts
assessment (even if they do not actually
take the State’s reading/language arts
assessment). Section 200.20(d)(1)
further allows States to average
participation rate data from up to three
school years in making a determination
of whether the school, LEA, or State
assessed 95 percent of all students and
students in each subgroup.

Proposed Regulations: Proposed
§200.15 would replace current § 200.15
with regulations that update and clarify
assessment participation rate
requirements to reflect new statutory
requirements, while retaining elements
of current § 200.20 that are consistent
with the ESEA, as amended by the
ESSA. Proposed § 200.15(a) would
incorporate the ESSA requirement that
States annually measure the
achievement of at least 95 percent of all
students, and 95 percent of all students
in each subgroup of students under
proposed § 200.16(a)(2), who are
enrolled in each public school.
Participation rates would be calculated
separately on the assessments in
reading/language arts and mathematics
required under section
1111(b)(2)(B)(v)(I). Proposed
§200.15(b)(1) would incorporate the
statutory requirements related to the
denominator that must be used for
calculating the Academic Achievement
indicator under proposed § 200.14 for
purposes of annual meaningful
differentiation of schools, while
proposed § 200.15(b)(2) would establish
minimum requirements for factoring the
participation rate requirement for all
students and each subgroup of students
into the State accountability system.
Specifically, the State would be
required to take one of the following
actions for a school that misses the 95
percent participation requirement for all
students or one or more student
subgroups: (1) Assign a lower
summative rating to the school,
described in proposed § 200.18; (2)
assign the lowest performance level on
the State’s Academic Achievement
indicator, described in proposed
§§200.14 and 200.18; (3) identify the
school for targeted support and
improvement under proposed
§200.19(b)(1); or (4) another equally
rigorous State-determined action, as
described in its State plan, that will
result in a similar outcome for the
school in the system of annual
meaningful differentiation under

proposed §200.18 and will lead to
improvements in the school’s
assessment participation rate so that it
meets the 95 percent participation
requirement. Proposed § 200.15(c)(1)
would further require schools that miss
the 95 percent participation rate for all
students or for one or more subgroups
of students to develop and implement
improvement plans that address the
reason or reasons for low participation
in the school and include interventions
to improve participation rates in
subsequent years, except that schools
identified for targeted support and
improvement due to low participation
rates would not be required to develop
a separate plan than the one required
under proposed § 200.22. The
improvement plans would be developed
in partnership with stakeholders,
including parents, include one or more
strategies to address the reason or
reasons for low participation rates in the
school and improve participation rates
in subsequent years, and be approved
and monitored by the LEA. In addition,
proposed § 200.15(c)(2) would require
each LEA with a significant number of
schools missing the 95 percent
participation rate for all students or for
one or more subgroups of students to
develop and implement an
improvement plan that includes
additional actions to support the
effective implementation of school-level
plans to improve low assessment
participation rates, which would be
reviewed and approved by the State.

Finally, proposed § 200.15(d) would
require a State to include in its report
card a clear explanation of how it will
factor the 95 percent participation rate
requirement into its accountability
system. This section would also retain
current regulatory requirements related
to: (1) Not allowing the systematic
exclusion of students from required
assessments; (2) counting as participants
students with the most significant
cognitive disabilities who take alternate
assessments based on alternate
academic achievement standards; and
(3) counting as participants recently
arrived English learners who take either
the State’s English language proficiency
assessment or the reading/language arts
assessment.

Reasons: The ESEA, as amended by
the ESSA, continues to require the
participation of all students in the
annual statewide assessments in
reading/language arts and mathematics
and includes this requirement as a
significant component of State-
developed accountability systems. In
particular, ensuring that results on these
statewide assessments are available for
all students is essential for meeting
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accountability system requirements
related to the establishment and
measurement of interim progress toward
State-designed, long-term goals under
section 1111(c)(4)(A); the development
and annual measurement of the
indicators under section 1111(c)(4)(B);
the annual meaningful differentiation of
school performance under section
1111(c)(4)(C); and the identification of
schools for improvement under section
1111(c)(4)(D) and (d)(2)(A)(i). The
proposed regulations reflect the critical
importance of continuing to ensure that
all students participate in annual
statewide academic assessments so that
parents and teachers have the
information they need to help all
students meet the challenging State
academic standards and to maintain the
utility of State accountability systems.

The proposed regulations would
provide States with options to ensure
that they meet the requirement in
section 1111(c)(4)(E)(iii) by taking
meaningful action to factor the 95
percent participation requirement into
their accountability systems. Such
action is essential to protect the
credibility of a State’s system of
identifying schools in need of
comprehensive or targeted support,
enhance the validity of academic
achievement information, and, most
importantly, provide parents and
educators with information to support
all students in meeting the challenging
State academic standards. These options
suggest ways States may provide greater
transparency and accurate, meaningful
differentiation of schools to the public
regarding low participation rates. In
particular, the proposed options would
ensure that failure to meet the 95
percent participation rate requirement is
factored in the State’s accountability
system in a meaningful, publicly visible
manner through a significant impact on
a school’s performance level or
summative rating, identification for
targeted support and improvement, or
another equally rigorous, State-
determined action, thus providing an
incentive for the school to ensure that
all students participate in annual State
assessments. In addition to these
options for factoring the participation
rate requirement into the accountability
system, the proposed regulations would
ensure that all schools that miss the 95
percent participation rate develop plans
to meaningfully address and improve
assessment participation. The proposed
regulations also would support State
efforts to improve low participation
rates by requiring LEAs with a
significant number of schools that miss
the 95 percent participation rate to

develop separate LEA improvement
plans that include additional actions to
ensure the effective implementation of
school-level plans.

Given the critical importance of
assessing all students and subgroups of
students as part of providing a strong
foundation for each component of a
State’s accountability system, and in
ensuring that parents and educators
have information to support all students
in meeting the challenging State
academic standards, we are especially
interested in receiving public comment
on additional or different ways than
those articulated in the proposed
regulations to support States in ensuring
that low assessment participation rates
are meaningfully addressed as part of
the State’s accountability system, either
as part of annual meaningful
differentiation of schools to increase
transparency around assessment
participation rates or as part of school-
level actions to improve such rates.

Section 200.16 Subgroups of students

Statute: Section 1111(c)(2) of the
ESEA, as amended by the ESSA,
delineates the required subgroups of
students that must be included in a
statewide accountability system:

e Economically disadvantaged
students;

e Students from major racial and
ethnic groups;

e Children with disabilities; and

o English learners.

Under the ESEA, as amended by the
ESSA, subgroups of students are
included for multiple purposes in a
statewide accountability system. States
are required to:

o Establish long-term goals and
measurements of interim progress for
achievement and graduation rates for
each subgroup of students, as well as for
progress in attaining English language
proficiency for English learners, that
take into account the improvement
necessary to make progress in closing
proficiency and graduation rate gaps as
described in section 1111(c)(4)(A);

¢ Produce disaggregated subgroup
data for each required accountability
indicator and annually differentiate
among all public schools based on these
indicators as described in section
1111(h)(1)(C); and

o Identify schools with one or more
consistently underperforming subgroups
of students and schools in which one or
more subgroups of students perform as
poorly as any title I school that is among
the lowest-performing in the State for
targeted support and improvement as
described in section 1111(c)(4)(C)(iii)
and 1111(d)(2)(A)().

The ESEA, as amended by the ESSA,
also includes accountability
requirements that apply only to English
learners, including specific provisions
for recently arrived English learners
who have been enrolled in a school in
the United States for less than 12
months, and students who were
previously identified as English
learners.

Section 1111(b)(3)(A) provides a State
that chooses not to include results on
academic assessments for recently
arrived English learners in the statewide
accountability system in their first year
enrolled in schools in the United States
with two options:

eUnder section 1111(b)(3)(A)(i), a
State may exclude a recently arrived
English learner from one administration
of the reading/language arts assessment
required under section 1111(b)(2)(A)
and exclude a recently arrived English
learner’s results on the reading/language
arts (if applicable), mathematics, or
English language proficiency assessment
for accountability purposes in the first
year of the student’s enrollment in
schools in the United States; or

e Under section 1111(b)(3)(A)(ii), a
State may assess and report a recently
arrived English learner’s results on the
reading/language arts and mathematics
assessments required under section
1111(b)(2)(A), but exclude those results
for accountability purposes in the
student’s first year of enrollment in
schools in the United States. In the
second year of a recently arrived English
learner’s enrollment in schools in the
United States, the State must include a
measure of such student’s growth on the
reading/language arts and mathematics
assessments for accountability purposes.
In the third and each succeeding year of
a recently arrived English learner’s
enrollment, a State must include a
measure of such student’s proficiency
on the reading/language arts and
mathematics assessments for
accountability purposes.

The ESEA, as amended by the ESSA,
also specifies a limited exception to the
requirement that a subgroup of students
include only students who meet the
definition for inclusion in that
subgroup. Under section 1111(b)(3)(B), a
State may include, for up to four years
after exiting the English learner
subgroup, the assessment results of such
a student previously identified as an
English learner in calculating the
Academic Achievement indicator in
reading/language arts and mathematics
for the English learner subgroup in its
statewide accountability system.

Current Regulations: Various sections
of the current title I regulations describe
how subgroups of students are factored
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into the State accountability systems
required by the ESEA, as amended by
the NCLB.

Section 200.13 specifies that, as part
of its definition of AYP, each State must
apply the same AMOs to all required
statutory subgroups of students
(economically disadvantaged students,
students from major racial and ethnic
groups, students with disabilities, and
students with limited English
proficiency), consistent with the
regulations in § 200.7 for setting a
minimum number of students, or n-size,
for accountability and reporting that
protects student privacy and produces
valid and reliable accountability results.
Section 200.19 requires disaggregated
reporting on the other academic
indicator in elementary and middle
schools and on graduation rates, but
does not require a State to use
disaggregated subgroup data on the
other academic indicator in elementary
and middle schools for AYP
determinations.

Current § 200.6 permits a State to
exempt recently arrived English learners
from one administration of the State’s
reading/language arts assessment. This
section further defines a “recently
arrived limited English proficient
student” as a limited English proficient
student who has attended schools in the
United States (not including Puerto
Rico) for less than 12 months. The
regulations also require that a State and
its LEAs report on State and district
report cards the number of recently
arrived English learners who are not
assessed on the State’s reading/language
arts assessment, and clarify that a State
must still include recently arrived
English learners in its annual English
language proficiency and mathematics
assessments annually.

Section 200.20 permits a State to
exclude the performance of a recently
arrived English learner on a reading/
language arts assessment (if
administered to these students),
mathematics assessment, or both, in
determining AYP for a school or LEA.
In other words, the performance of
recently arrived English learners on
content assessments may be excluded
for accountability purposes for one
administration of the content
assessments.

Section 200.20 provides that in
determining AYP for English learners
and students with disabilities, a State
may include in the English learner and
students with disabilities subgroup,
respectively, for up to two AYP
determinations, scores of students who
were previously English learners, but
who have exited English learner status,
and scores of students who were

previously identified as students with a
disability under section 602(3) of the
IDEA, but who no longer receive
services. The regulations require that, if
a State includes students who were
previously identified as English learners
or students who were previously
identified as students with a disability
under section 602(3) of the IDEA in the
respective subgroups in determining
AYP, the State must include the scores
of all such students. A State may,
however, exclude such students from
determining whether a subgroup meets
the State’s n-size within a particular
school. A State also cannot include such
former students in those subgroups for
reporting on other data beyond AYP
determinations (e.g., for reporting
participation rates).

Proposed Regulations: Proposed
§200.16 would replace the current
regulations to clarify the statutory
requirements under the ESEA, as
amended by the ESSA, for how a State
must include subgroups of students in
its State accountability system.
Specifically, the subgroups of students
included in the proposed regulations
are—

e Economically disadvantaged
students;

e Students from each major racial and
ethnic group;

¢ Children with disabilities, as
defined in section 8101(4) of the ESEA,
as amended by the ESSA; and

e English learners, as defined in
section 8101(20) of the ESEA, as
amended by the ESSA.

The proposed regulations would
require each State to—

¢ Include each subgroup of students,
separately, and the all students group,
consistent with the State’s minimum
number of students, or n-size, when
establishing long-term goals and
measurements of interim progress under
proposed § 200.13, measuring school
performance on each of the indicators
under proposed § 200.14, annually
meaningfully differentiating schools
under proposed §200.18, and
identifying schools for comprehensive
and targeted support and improvement
under proposed § 200.19.

e Include, at the State’s discretion, for
not more than four years after a student
exits the English learner subgroup, the
performance of a student previously
identified as an English learner on the
Academic Achievement indicator
within the English learner subgroup for
purposes of annual meaningful
differentiation and identification of
schools for support and improvement
under proposed §§ 200.18 and 200.19, if
the State includes all such students
previously identified as English learners

and does so for the same State-
determined number of years.

¢ Include, with respect to an English
learner with a disability for whom there
are no appropriate accommodations for
one or more domains of the English
language proficiency assessment
required under section 1111(b)(2)(G)
because the disability is directly related
to that particular domain (e.g., a non-
verbal English learner who cannot take
the speaking portion of the assessment),
as determined by the student’s
individualized education program (IEP)
team or 504 team on an individualized
basis, in measuring performance against
the Progress in Achieving English
Language Proficiency indicator, such a
student’s performance on the English
language proficiency assessment based
on the remaining domains in which it
is possible to assess the student.

e Select a single statutory exemption
from the two options included in
section 1111(b)(3)(A) for the inclusion
of recently arrived English learners in
its accountability system and apply that
exemption uniformly to all recently
arrived English learners in the State; or

¢ Establish a uniform statewide
procedure for determining how to apply
the statutory exemption(s), if the State
chooses to utilize either, or both, of the
additional options included in section
1111(b)(3)(A) for the inclusion of
recently arrived English learners in its
accountability system. The proposed
regulations would require a State, in
establishing its uniform procedure, to
take into account English language
proficiency level and at its discretion,
other student-level characteristics:
Grade level, age, native language
proficiency level, and limited or
interrupted formal education. Each
State’s uniform procedure must be used
to determine which, if any, exemption
is appropriate for an individual English
learner.

e Report annually on the number and
percentage of recently arrived English
learners included in accountability
under the options described in section
1111(b)(3)(A).

Reasons: The ESEA, as amended by
the ESSA, includes the same subgroups
of students for purposes of a statewide
accountability system as included under
the ESEA, as amended by the NCLB.
However, the ESSA changes the
requirements for how the performance
of students in each subgroup is included
in the accountability system.

Proposed § 200.16 would clarify that
a State must include each of the
required subgroups of students
separately when establishing long-term
goals and measurements of interim
progress, measuring school performance
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on each of the indicators, annually
meaningfully differentiating schools,
and identifying schools for
comprehensive and targeted support
and improvement. This clarifies that, for
example, “students from major racial
and ethnic groups” cannot be combined
into one large subgroup, or super-
subgroup, that includes students from
all major racial and ethnic groups
together as a substitute for considering
each of the major racial and ethnic
groups separately. Relying exclusively
on a combined subgroup or a super-
subgroup of students, instead of using
such groups in addition to individual
subgroups of students (if a State chooses
to do so), may mask subgroup
performance and conflate the distinct
academic needs of different groups of
students, inhibit the identification of
schools with one or more consistently
underperforming subgroups of students
for targeted support and improvement,
and limit information available to the
public and parents, which is contrary to
the statutory purpose to increase
transparency, improve academic
achievement, and hold schools
accountable for the success of each
subgroup.

Permitting the inclusion of former
English learners in the English learner
subgroup for up to four years after they
have exited the English learner
subgroup recognizes that the population
of English learners in a school changes
over time, as new English learners enter
and others are reclassified as English
language proficient. Including students
previously identified as English learners
in the subgroup would allow schools to
be recognized for the progress they have
made in supporting such students
toward meeting the challenging State
academic standards over time. However,
selecting which former English learners
to include, for which purposes, and for
how long could undermine the fairness
of accountability determinations across
the State by encouraging the inclusion
of higher-achieving former English
learners only, or encouraging the
inclusion of higher-achieving former
English learners for longer periods of
time than their lower-achieving peers.
Further, the inclusion of former English
learners should be used to increase
school-level accountability and
recognition for supporting the English
learner subgroup, which is possible only
if such students are counted within the
subgroup for purposes of meeting the
State’s n-size.

For these reasons, proposed § 200.16
would clarify that if a State chooses to
include former English learners in the
English learner subgroup for up to four
years, it must include all such former

English learners in the subgroup for the
same period of time. Further, former
English learners must be included in
determining whether the English learner
subgroup meets the State’s n-size in a
particular school if a State chooses to
include former English learners in the
Academic Achievement indicator. The
proposed regulations in § 200.16 would
prohibit States from including former
English learners in the English learner
subgroup for purposes other than
calculating and reporting on the
Academic Achievement indicator.
However, the proposed regulations
would not prohibit States from
establishing their own additional
subgroups of students that include
former English learners; we are aware
that some States track the performance
of “ever English learners”—students
who have at any time been classified as
English learners—and the proposed
regulations would not prevent that
practice.

The proposed regulations also would
clarify that a State must include in the
Progress in Achieving English Language
Proficiency indicator the composite
score of an English learner who has a
disability that prevents that student
from taking, even with appropriate
accommodations, one or more domains
of the English language proficiency
assessment (speaking, listening, reading,
or writing). The statute requires that
each State assess all English learners
annually in all four domains with the
English language proficiency
assessment, provide appropriate
accommodations to an English learner
who is also a child with a disability, and
hold schools accountable for the
performance of all English learners. We
propose this regulation in recognition
that, in a limited number of situations,
the nature of a student’s disability may
make it impossible to validly assess the
student in a particular domain of the
English language proficiency
assessment, even with appropriate
accommodations. For example, it may
not be possible, even with appropriate
accommodations, to administer the
speaking domain of the English
language proficiency assessment to a
non-verbal English learner. The purpose
of the proposed regulation is to ensure
that such a student is still included
within the accountability system based
on his or her performance on the
remaining domains of the English
language proficiency assessment.

To ensure that this exception is used
only where necessary, proposed
200.16(b)(2) would require a State to
include the performance of such a
student in the Progress in Achieving
English Language Proficiency indicator

based on fewer than all four domains of
language only where, as determined by
the student’s IEP or 504 team on an
individualized basis, it is not possible,
even with appropriate accommodations,
for the student to participate in one or
more domains of the English language
proficiency assessment. A State may not
adopt categorical rules for excluding
English learners with certain disabilities
from corresponding domains of the
English language proficiency
assessment; rather, just as the IEP or 504
team makes the decision about
accommodations on an individualized
basis, so too the decision as to domain
participation would be made by the IEP
or 504 team on an individualized basis,
and only for this limited subset of
English learners.

The ESSA provides new flexibility in
how States may include the
performance of recently arrived English
learners on academic assessments in the
statewide accountability system by their
second year of enrollment in schools in
the United States. Proposed § 200.16
would clarify that recently arrived
English learners must be included in
meaningful and appropriate ways,
acknowledging the diversity and
varying needs of this population.
Research has demonstrated that a
student’s language proficiency, age, and
educational background (such as
amount of formal education and native
language proficiency) have an impact on
that student’s development of English
language proficiency and academic
achievement.> While some recently
arrived English learners may be best
served by taking the reading/language
arts assessment in their first year of
enrollment in U.S. schools, and
subsequently included in growth
calculations for accountability in their
second year of enrollment, this
exemption may be inappropriate for
other recently arrived English learners.
Thus, based on the existing research
base, the proposed regulations would
clarify that States could either choose to
apply one of the statutory options for
exempting recently arrived English
learners uniformly to all recently
arrived English learners, or have the
option of taking into account English
language proficiency level and, at a
State’s discretion, certain additional
student-level characteristics, including
grade level, age, native language
proficiency level, and limited or
interrupted formal education, when
determining which approach for

5 Thomas, W. P., & Collier, V. (1997). “School
effectiveness for language minority students.”
Washington, DC: National Clearinghouse for
Bilingual Education.
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inclusion in the accountability system is
most appropriate for each recently
arrived English learner. The proposed
regulations would also clarify that a
State must establish a uniform
procedure for making this student-level
determination, which will ensure
fairness across LEAs and maximize the
inclusion of recently arrived English
learners, while recognizing the
heterogeneity of such students, and
promote the availability of comparable
data for recently arrived English
learners statewide.

Although the statute specifically
states that the scores of students
previously identified as an English
learner may be included for up to four
years for the calculation of the
Academic Achievement indicator, the
statute is silent about whether States
may include the scores of a student who
was previously identified as a child
with a disability under section 602(3) of
the IDEA. Accordingly, proposed
§200.16 would differ from the current
title I regulations, which allow States to
count the scores of students who were
previously identified as a child with a
disability for the purposes of making
accountability determinations for up to
two years. Unlike English learners, who
all share a goal of attaining English
language proficiency and exiting the
English learner subgroup, the goal for all
children with disabilities is not always
or necessarily to exit special education
services. The flexibility in the current
title I regulations is intended to allow
school assessment results for the
student with disabilities subgroup to
reflect the gains that students exiting the
subgroup had made in academic
achievement. As a result, however, the
academic achievement results used for
accountability for the students with
disabilities subgroup in a particular
school may not fully reflect the
achievement of students receiving
special education services. Because this
provision was not included in the
ESEA, as amended by ESSA, we seek
specific comments on whether the
provision to allow a student who was
previously identified as a child with a
disability under section 602(3) of the
IDEA, but who no longer receives
special education services, to be
included in the children with
disabilities subgroup for the limited
purpose of calculating the Academic
Achievement indicator should be
retained or modified in proposed
§200.16, and if so, whether such
students should be permitted in the
subgroup for up to two years consistent
with the current title I regulations, or for
a shorter proposed period of time.

Section 200.17 Disaggregation of Data

Statute: Section 1111(c)(3) of the
ESEA, as amended by the ESSA,
requires each State to determine, in
consultation with stakeholders, a
minimum number of students (hereafter
“n-size”’) that the State will use for
accountability and reporting purposes.
The n-size must be statistically sound,
the same for all students and for each
subgroup of students, and sufficient to
not reveal any personally identifiable
information.

Current Regulations: Section
200.7(a)(1) prohibits a State from using
disaggregated data for reporting
purposes or AYP determinations if the
number of students in the subgroup is
insufficient to yield statistically reliable
information. Section 200.7(a)(2) requires
a State, using sound statistical methods,
to determine and justify in its
consolidated State plan the minimum
number of students sufficient to yield
statistically reliable information for each
purpose for which disaggregated data
are used.

Section 200.7(a)(2)(i) requires a State,
in determining its minimum subgroup
size, to consider statistical reliability in
setting such number to ensure, to the
maximum extent practicable, that all
students are included, particularly at
the school level, for purposes of making
accountability decisions. Section
200.7(a)(2)(ii) requires each State to
revise its Consolidated State
Application Accountability Workbook
to include: (1) An explanation of how
the State’s minimum subgroup size
meets the requirements of
§200.7(a)(2)(i); (2) an explanation of
how other components of the State’s
AYP definition, in addition to the
State’s minimum subgroup size, interact
to affect the statistical reliability of the
data and to ensure maximum inclusion
of all students and subgroups of
students; and (3) information on the
number and percentage of students and
subgroups of students excluded from
school-level accountability
determinations. Section 200.7(a)(2)(iii)
requires each State to submit a revised
Consolidated State Application
Accountability Workbook that
incorporates the information required in
§200.7(a)(2)(ii) for technical assistance
and peer review.

The section also clarifies that students
excluded from disaggregation and
accountability at the school level must
be included at the level (LEA or State)
for which the number of students is
reliable. It stipulates that a State must
apply section 444 of the General
Education Provisions Act (the Family
Educational Rights and Privacy Act of

1974) in determining whether
disaggregated data would reveal
personally identifiable information.

Proposed Regulations: Proposed
§200.17 would retain and reorganize
the relevant requirements of current
§200.7, which would be removed and
reserved, so that these requirements are
incorporated directly into the sections
of the proposed regulations pertaining
to accountability, instead of regulations
pertaining to assessments in current
§§200.2 through 200.10. Further,
proposed § 200.17 would update the
requirements in current § 200.7 to
reflect new statutory requirements that
promote statistical reliability and
inclusion of subgroups for
accountability in the ESSA.

Proposed §200.17 would also clarify
data disaggregation requirements.
Specifically, proposed § 200.17(a)(2)(iii)
would clarify that, for the purposes of
the statewide accountability system
under section 1111(c), a State’s n-size
may not exceed 30 students, unless the
State is approved to use a higher
number after providing a justification,
including data on the number and
percentage of schools that are not held
accountable for the results of each
required subgroup of students in the
State’s system of annual meaningful
differentiation, in its State plan.
Proposed § 200.17(a)(2)(iv) would
further clarify that the n-size sufficient
to yield statistically reliable information
for purposes of reporting under section
1111(h) may be lower than the n-size
used for purposes of the statewide
accountability system under section
1111(c).

Reasons: The ESEA, as amended by
the ESSA, continues to focus on holding
schools accountable for the outcomes of
specific subgroups of students. The
statute specifically requires that
accountability determinations be based
on the performance of all students and
each subgroup of students, and requires
a State to disaggregate data for purposes
of measuring progress toward its long-
term goals performance on each
indicator under proposed §§200.13 and
200.14. The need to ensure statistical
reliability and protect student privacy
qualifies these disaggregation
requirements; thus, the statute requires
States to set an n-size and prohibits
accountability determinations or
reporting by subgroup if the size of the
subgroup is too small to yield
statistically reliable results, or would
reveal personally identifiable
information about individual students.
Because these are statutory
requirements for State accountability
systems under section 1111(c), we
propose to reorganize the current
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regulations so that requirements related
to a State’s n-size are included within
the regulatory sections pertaining to
accountability, instead of State
assessment systems, by removing and
reserving current § 200.7 and replacing
it with proposed § 200.17.

A State’s n-size should be no larger
than necessary to ensure the protection
of privacy for individuals and to allow
for statistically reliable results of the
aggregate performance of the students
who make up a subgroup. The n-size
must also be small enough to ensure the
maximum inclusion of each student
subgroup in accountability decisions
and school identification, including
measuring student progress against the
State’s long-term goals and indicators
and notifying schools with consistently
underperforming subgroups of students
for targeted support and improvement,
consistent with the statutory
requirements to disaggregate data for
such purposes.

Setting an n-size that is statistically
reliable has been a challenge for States.
Previous approaches have, at times,
prioritized setting a conservative n-size
(e.g., 100 students) in order to yield
more reliable accountability decisions.
However, the use of an n-size is
intended to ensure that results are both
reliable and valid. While, in general, the
reliability of results increases as the
sample size increases, the validity of the
results can decrease as more student
subgroups are excluded from the
accountability system. In other words,
in determining an n-size, a State must
appropriately balance the goal of
producing reliable results with the goal
of holding schools accountable for the
outcomes of each subgroup of students.
For example, under the ESEA, as
amended by the NCLB, 79 percent of
students with disabilities were included
in the accountability systems of States
with an n-size of 30. However, only 32
percent of students with disabilities
were included in the accountability
systems of States with an n-size of 40.6
Similarly, in a 2016 examination of the
effect of using different subgroup sizes
in California’s CORE school districts,”
the study found that when using an n-
size of 100, only 37 percent of African
American students’ math scores are

6 Harr-Robins, J., Song, M., Hurlburt, S., Pruce, C.,
Danielson, L., & Garet, M. (2013). “The inclusion of
students with disabilities in school accountability
systems: An update (NCEE 2013-4017).”
Washington, DC: National Center for Education
Evaluation and Regional Assistance, Institute of
Education Sciences, U.S. Department of Education,
pp. 24-26.

7Hough, H., & Witte, J. (2016). “Making students
visible: Comparing different student subgroup sizes
for accountability.” CORE-PACE Research
Partnership, Policy Memo, 16-2.

reported at the school-level. However,
using an n-size of 20 increases the
percentage of “visible” African
American students to 88 percent. The
impact for students with disabilities is
even larger: when the n-size is 100, only
25 percent of students with disabilities
are reported at the school-level;
however, 92 percent of students with
disabilities are reported when using an
n-size of 20.

Other analyses have shown that an n-
size of 60 can potentially exclude all
students with disabilities from a State’s
accountability system.8 Basic statistics
(i.e., the Central Limit Theorem) support
the use of 30 as an n-size.9 The Central
Limit Theorem states that as long as one
uses a reasonably large sample size (e.g.,
sample size greater than or equal to 30),
the mean will be normally distributed,
even if the distribution of scores in the
sample is not.1° Finally, some
researchers have suggested that an n-
size of 25 is sufficient to yield reliable
data on student performance.?

For these reasons, proposed
§200.17(a)(2) would allow states to
establish a range of n-sizes, not to
exceed 30, so that States may select an
n-size that is both valid and reliable.
The proposed regulations would also
allow a State to set an n-size that
exceeds 30 students if it demonstrates
how the higher number promotes
sound, reliable accountability decisions
and the use of disaggregated data in
making those decisions in its State plan,
including data on the number and
percentage of schools that would not be
held accountable for the results of
students in each subgroup under its
proposed n-size.

Section 200.18 Annual Meaningful
Differentiation of School Performance

Statute: Section 1111(c)(4)(C)(i) of the
ESEA, as amended by the ESSA,
requires that each State establish a
system for meaningfully differentiating
all public schools in the State each year.
The system of annual meaningful
differentiation must be based on all of
the indicators in the State accountability
system under section 1111(c)(4)(B) for

8 Simpson, M.A., Gong, B., & Marion, S. (2006).
“Effect of minimum cell sizes and confidence
interval sizes for special education subgroups on
school-level AYP determinations.” Council of Chief
State School Officers; Synthesis Report 61. National
Center on Educational Outcomes, University of
Minnesota.

9Urdan, T.C. (2010). Statistics in Plain English.
New York: Routledge.

10Ibid.

11 Linn, R.L., Baker, E. L., & Herman, J.L. (2002).
“Minimum group size for measuring adequate
yearly progress.” The CRESST line. http://
www.cse.ucla.edu/products/newsletters/cresst
cl2002_4.pdf.

all students and for each subgroup of
students. Section 1111(c)(4)(C)(ii)
requires that the system of annual
meaningful differentiation afford
substantial weight to each of the
following indicators:

¢ Academic achievement;

¢ Graduation rates for high schools;

¢ A measure of student growth, if
determined appropriate by the State, or
another valid and reliable academic
indicator that allows for meaningful
differentiation in school performance
for elementary and secondary schools
that are not high schools; and

¢ Progress in achieving English
language proficiency.

These indicators, combined, must also
be afforded much greater weight than
the indicator or indicators of school
quality or student success.

Current Regulations: Various sections
of the current title I regulations describe
how a school’s performance against its
AMOs in reading/language arts and
mathematics and other academic
indicators, including graduation rates,
determine whether a school makes, or
fails to make, AYP in a given school
year. These sections essentially restate
the statutory language in the ESEA, as
amended by the NCLB.

Proposed Regulations: Proposed
§200.18 would replace the current
regulations with regulations
implementing the ESEA statutory
requirements, as amended by the ESSA,
for States to establish systems of annual
meaningful differentiation of all public
schools.

Performance Levels and Summative
Ratings

The proposed regulations would
require each State’s system of annual
meaningful differentiation to—

e Include the performance of all
students and each subgroup of students
in a school on all of the indicators,
consistent with proposed regulations for
inclusion of subgroups in § 200.16, for
disaggregation of data in § 200.17, and
for inclusion of students that attend the
same school for only part of the year in
§200.20(c);

¢ Include at least three distinct levels
of performance for schools on each
indicator that are clear and
understandable to the public, and set
those performance levels in a way that
is consistent with the school’s
attainment of the State’s long-term goals
and measurements of interim progress
in proposed § 200.13;

¢ Provide information on each
school’s level of performance on each
indicator in the accountability system
separately as part of the description of
the State’s accountability system under


http://www.cse.ucla.edu/products/newsletters/cresst_cl2002_4.pdf
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section 1111(h)(1)(C)(1)(IV) that is
included as part of LEA report cards
consistent with proposed § 200.32;

¢ Result in a single rating from among
at least three distinct rating categories
for each school, based on a school’s
level of performance on each indicator,
to describe a school’s summative
performance and include such a rating
as part of the description of the State’s
system for annual meaningful
differentiation on LEA report cards
consistent with proposed §§200.31 and
200.32;

e Meet the requirements of proposed
§200.15 to annually measure the
achievement of not less than 95 percent
of all students and 95 percent of all
students in each subgroup of students
on the assessments under section
1111(b)(2)(B)(v)(D); and

e Inform the State’s methodology to
identify schools for comprehensive and
targeted support and improvement
described in proposed § 200.19.

Weighting of Indicators

To annually meaningfully
differentiate among all public schools in
the State, including determining the
summative rating for each school,
proposed § 200.18 would require States
to use consistent weighting among the
indicators for all schools within each
grade span. In particular, proposed
§200.18 would require States to give
substantial weight to each of the
Academic Achievement, Academic
Progress, Graduation Rate, and Progress
in English Language Proficiency
indicators, consistent with the statutory
requirements in section
1111(c)(4)(C)(ii)(I). Proposed § 200.18
would also require States to give much
greater weight to those indicators, in the
aggregate, than to the indicator or
indicators of school quality or student
success, consistent with the statutory
requirements in section
1111(c)(4)(C)(i1)(II).

Further, to show that its system of
annual meaningful differentiation meets
these requirements for providing
substantial and much greater weight to
certain indicators, under proposed
§ 200.18 each State would be required
to:

e Demonstrate that school
performance on the School Quality or
Student Success indicator(s) may not be
used to change the identity of schools
that would otherwise be identified for
comprehensive support and
improvement, unless such schools are
making significant progress for the all
students group under proposed
§200.16(a)(1) on at least one of the
indicators that is afforded substantial

weight and can be measured for all
students; and

¢ Demonstrate that school
performance on the School Quality or
Student Success indicator(s) may not be
used to change the identity of schools
that would otherwise be identified for
targeted support and improvement,
unless each consistently
underperforming or low-performing
subgroup is making significant progress
on at least one of the indicators that is
afforded substantial weight.

In other words, the four substantially
weighted indicators, together, would not
be deemed to have much greater weight
in the system if performance on the
other, not substantially weighted
indicator could remove a school from
identification. Thus, in order for the
school to be removed from
identification it must also be making
progress for the relevant subgroup of
students on an indicator that receives
substantial weight.

Similarly, under proposed § 200.18
each State would be required to
demonstrate, based on the performance
of all students and each subgroup of
students, that a school performing in the
lowest performance level on any of the
substantially weighted indicators does
not receive the same summative rating
as a school performing in the highest
performance level on all of the
indicators. In other words, an indicator
would not be considered to have
substantial weight, and the overall
system would not be meaningfully
differentiating among schools, if low
performance on that indicator failed to
result in a school being rated differently
than a school performing at the highest
level on every indicator.

Finally, proposed § 200.18 would
clarify that a State would not be
required to afford the same substantial
weight to each of the indicators that are
required to receive a substantial weight
in the system of annual meaningful
differentiation. Further, it would clarify
that if a school did not meet the State’s
n-size for English learners, a State must
exclude the Progress in English
Language Proficiency indicator from
annual meaningful differentiation for
the school and afford all of the
remaining indicators for such a school
the same relative weight that is afforded
to those indicators in schools that meet
the State’s n-size for the English learner
subgroup. It would not necessarily,
however, relieve a school from its
reporting requirements for English
learners under the law if a State selects
an n-size that is lower for reporting
purposes than for purposes of annual
meaningful differentiation consistent
with proposed §200.17.

Reasons: Given the changes in the
ESEA statutory requirements and the
heightened role for States in
establishing systems of annual
meaningful differentiation, we propose
to revise the current regulations to
reflect the new requirements and clarify
how annual meaningful differentiation
is related to other parts of the
accountability system, such as
participation in assessments in
proposed § 200.15 and the identification
of schools for comprehensive and
targeted support and improvement in
proposed § 200.19.

Without successful annual
meaningful differentiation of schools,
low-performing schools may not be
identified for needed resources and
interventions, and States and LEAs may
be unable to provide appropriate
supports and recognition that are
tailored to schools’ and students’ needs
based on their performance.
Additionally, parents and the public
will lack access to transparent
information about the quality of schools
in their communities and how well
schools are educating all students.
Providing information for each of these
purposes is particularly difficult, given
that accountability systems must
include multiple indicators,
disaggregated by multiple subgroups.
For these reasons, proposed § 200.18
would further clarify the statutory
requirements to ensure that annual
meaningful differentiation results in
actionable, useful information for States,
LEAs, educators, parents, and the
public.

Performance Levels and Summative
Ratings

First, proposed § 200.18(b) would
require States to establish at least three
distinct performance levels for schools
on each indicator and ensure that LEAs
include how each school fared against
these performance levels, separately by
indicator, as part of the description of
the accountability system on annual
LEA report cards. To ensure that
differentiation of schools is meaningful,
the accountability system should allow
for more than two possible outcomes for
each school, and a requirement for at
least three performance levels on each
indicator would enable the system to
recognize both high-performing and
low-performing schools that are outliers,
and distinguish them from more typical
school performance.

Second, proposed § 200.18(b) would
require each State to set performance
levels on each indicator in a way that is
consistent with attainment of the State’s
long-term goals and measurements of
interim progress. If a school is
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repeatedly failing to make sufficient
progress toward the State’s goals for
academic achievement, graduation rates,
or English language proficiency, that
would be reflected in the performance
level the school receives on those
indicators. This would help ensure that
the system of annual meaningful
differentiation and the State’s long-term
goals work together to provide a
coherent picture of school performance
to parents and the public, and that
schools receive a consistent signal
regarding the student progress and
outcomes they are expected to achieve
each year.

In addition, proposed § 200.18(b)
would require the performance levels to
be clear and understandable to parents
and the public. For example, creating
three levels of performance that are all
synonyms for “meeting expectations”
would likely be unhelpful, confusing,
and fail to differentiate between schools
in a meaningful way. Instead, the levels
should indicate distinct differences in
performance in user-friendly terms that
the local community, especially
students’ parents, can understand.

These performance levels would need
to be reported separately for each
indicator under proposed § 200.14,
because each measures a distinct aspect
of school quality and performance, as
well as reported together in a single
summative rating, from among at least
three overall school rating categories.
Many schools may excel on some
indicators, and struggle on other
indicators—information that could be
hidden if only an aggregate rating were
reported, or if performance levels were
reported on some, but not all, of the
indicators. This also serves as an
important safeguard to ensure that the
Academic Achievement, Academic
Progress, Graduation Rates, and Progress
in Achieving English Language
Proficiency indicators—the
substantially weighted indicators in the
system—are not overshadowed in a
summative rating by School Quality or
Student Success indicators that States
may add. Further, by presenting the
performance level on each indicator
separately, States and districts would be
better equipped to customize supports,
technical assistance, and resources to
meet the needs of each school.

However, there is significant value in
providing a summative rating for each
school that considers the school’s level
of performance across all of the
indicators, and many States have
already chosen to aggregate multiple
measures into a single rating (e.g., A—F
school grades, performance indices,
accreditation systems) for State or
Federal accountability purposes. A

single summative rating is easy for
stakeholders, parents, and the public to
understand, summarizes complicated
information into a more digestible
format, and provides clear comparisons
among schools, just as grade point
averages provide a quick, high-level
snapshot of students’ average academic
performance, while students’ grades in
each subject provide more detailed
information about particular strengths
and weaknesses. Further, a summative
rating sends a strong signal to educators
and school leaders to focus on
improving school performance across all
indicators in the system, as each will
contribute to the summative result.
Research has shown that accountability
systems have a stronger impact on
increasing student achievement,
particularly in mathematics, when
summative ratings are linked to
accountability determinations and
potential rewards and interventions for
schools than when systems rely on
reporting information without school-
level consequences based on that
information.?2 For these reasons,
proposed § 200.18 would require States
to provide schools with summative
ratings, across all indicators, and to
report those ratings for each school on
LEA report cards, as described in
proposed §§200.31 and 200.32.

Weighting of Indicators

Proposed § 200.18(c) and (d) would
clarify the requirements for four
indicators—Academic Achievement,
Academic Progress, Graduation Rates,
and Progress in Achieving English
Language Proficiency, as described in
proposed § 200.14—to be afforded
substantial weight separately, and much
greater weight together, than the State’s
indicator or indicators of School Quality
or Student Success in the summative
rating by specifying three checks that
States must meet to demonstrate that
their systems comply with this
requirement. Taken together, these
checks would help ensure that the
indicators that are required in the
statute to receive much greater weight,
in the aggregate, ultimately drive annual
determinations of school quality and
identification of schools for support and

12 See, for example, Dee, Thomas S., & Jacob, B.
(May 2011). “The impact of No Child Left Behind
on student achievement.” Journal of Policy
Analysis and Management, 30(3), 418—446; Carnoy,
Martin, & Loeb, S. (2002). “Does external
accountability affect student outcomes? A cross-
state analysis.” Educational Evaluation and Policy
Analysis, 24(4), 305-31; and Ahn, T., & Vigdor, J.
L. (September 2014). “The impact of No Child Left
Behind’s accountability sanctions on school
performance: Regression discontinuity evidence
from North Carolina.” NBER Working Paper No.
w20511.

improvement. Similarly, they would
help ensure that each substantially
weighted indicator is not overshadowed
by indicators that are not afforded that
distinction by the statute. In addition to
clarifying the statute, the checks
required in proposed § 200.18(d) would
provide critical parameters to help
ensure that State accountability systems
will emphasize student academic
outcomes, like academic achievement,
graduation rates, and English language
proficiency, and will help close
achievement gaps, consistent with the
purpose of title I of the ESEA.

Proposed § 200.18(c) and (e) would
clarify that in meeting the requirement
to use consistent weighting across all
schools within a grade span and for
particular indicators to be afforded
substantial weight, each indicator does
not have to receive the same substantial
weight. This would allow States to
prioritize among the substantially
weighted indicators, based on their
unique goals and challenges, and
customize their systems of annual
meaningful differentiation to emphasize
certain indicators more heavily within a
particular grade span.

Further, proposed § 200.18(e) would
clarify how a State must meet the
requirements that they afford indicators
substantial weight when a school does
not enroll sufficient numbers of English
learners to include the Progress in
Achieving English Language Proficiency
indicator. By requiring the same relative
weighting among the remaining
indicators in such a school as the
weighting used in schools that meet the
State’s n-size for the English learner
subgroup, the proposed regulation
would help promote fair, comparable
differentiation among all public schools,
regardless of variation in the
demographics of a school’s student
population. If the Academic
Achievement indicator typically
receives twice the weight of School
Quality or Student Success indicators,
as determined by the State, in schools
that meet the State’s n-size for English
learners, the Academic Achievement
indicator would continue to receive
twice the weight of the School Quality
or Student Success indicators in schools
that do not meet the State’s n-size for
English learners. In this way, the
proposed regulations would ensure that
the weight that would have otherwise
been given to the Progress in Achieving
English Language Proficiency indicator
is distributed among the other
indicators in an unbiased and consistent
way, so that the overall accountability
system does not place relatively more,
or less, emphasis on a particular
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indicator in schools without sufficient
numbers of English learners.

Overall, proposed § 200.18 would
provide clarity to States, support
consistency in how terms are defined,
and help ensure that key indicators,
especially those most directly related to
student learning outcomes, receive the
emphasis required by the statute in the
accountability system. The terms
“substantial”’ and “much greater” are
ambiguous, especially when States
could employ various approaches in
order to differentiate schools. The
proposed regulations would give
consistent meaning to these terms and
help protect subgroups of students
whose performance could be
overlooked, and whose schools could go
unidentified, if certain indicators were
afforded insufficient weight. For
example, if Progress in Achieving
English Language Proficiency received
less than “substantial” weight in a
State’s system of annual meaningful
differentiation, it is possible that
schools failing to support their English
learners in attaining English language
proficiency would go unidentified for
targeted support and improvement, and
students in those schools would not
receive the supports, resources, and
services they would have otherwise
been eligible for as a school identified
for improvement.

Section 200.19 Identification of
Schools

Statute: Section 1111(c)(4)(D) of the
ESEA, as amended by the ESSA,
requires each State to create a
methodology, based on the system of
annual meaningful differentiation
described in section 1111(c)(4)(C), for
identifying certain public schools for
comprehensive support and
improvement. This methodology must
identify schools beginning with the
2017-2018 school year, and at least
once every three years thereafter, and
must include three types of schools,
specified in section 1111(c)(4)(D)(i)—

e The lowest-performing five percent
of all title I schools in the State;

¢ Any public high school in the State
failing to graduate one-third or more of
its students; and

e Title I schools with a consistently
underperforming subgroup that, on its
own, is performing as poorly as all
students in the lowest-performing five
percent of title I schools and that has
failed to improve after implementation
of a targeted support and improvement
plan.

Section 1111(c)(4)(C)(iii) and section
1111(d)(2)(A)(i) also require a State to
use its method for annual meaningful
differentiation, based on all indicators

in the accountability system, to identify
any public school in which one or more
subgroups of students is consistently
underperforming, as determined by the
State, and to notify each LEA in the
State of any public school served by the
LEA of such identification so that the
LEA can ensure the school develops a
targeted support and improvement plan.
The notification must also specify,
beginning with the 2017-2018 school
year as described in section
1111(d)(2)(D), if a subgroup of students
in the school, on its own, has performed
as poorly as all students in the bottom
five percent of title I schools that have
been identified for comprehensive
support and improvement. This type of
targeted support and improvement
schools must implement additional
targeted supports, as described in
section 1111(d)(2)(C).

Section 1111(c)(4)(D)(ii) specifies that
a State may also add other statewide
categories of schools in addition to the
categories of schools described above.

Current Regulations: Section 200.32 of
the current title I regulations requires all
LEAs to identify any title I school for
improvement that fails to make AYP for
two or more consecutive years.
Generally, under the regulations, title I
schools must be identified by the
beginning of the school year following
the school year in which the LEA
administered the assessments that
resulted in the school’s failure to make
AYP.

Proposed Regulations: Proposed
§200.19 would replace the current
regulations with regulations reflecting
the new statutory requirements under
the ESEA, as amended by the ESSA, to
identify schools for comprehensive
support and improvement and for
targeted support and improvement.

Comprehensive Support and
Improvement, Generally

With regard to identification for
comprehensive support and
improvement, the proposed regulations
would require each State to establish a
methodology, based on its system of
annual meaningful differentiation under
proposed § 200.18, to identify a
statewide category of schools for
comprehensive support and
improvement, which must include three
types of schools: The lowest-performing
schools, high schools with low
graduation rates, and schools with
chronically low-performing subgroups.

Lowest-Performing Five Percent of
Title I Schools

The proposed regulations would
require that each State identify the
lowest-performing schools to include at

least five percent of title I elementary,
middle, and high schools in the State,
taking into account—

e A school’s summative rating among
all students on the State’s accountability
indicators, averaged over no more than
three years consistent with proposed
§200.20(a), which describes data
procedures for annual meaningful
differentiation and identification of
schools; and

e The statutory requirement to assign
substantial weight individually, and
much greater weight overall, to the
indicators of Academic Achievement,
Academic Progress, Graduation Rates,
and Progress in Achieving English
Language Proficiency.

Low Graduation Rate High Schools

Proposed § 200.19 would require low
graduation rate high schools to include
any high school in the State with a four-
year adjusted cohort graduation rate
among all students below 67 percent, or
below a higher percentage selected by
the State, averaged over no more than
three years consistent with proposed
§200.20(a).

Schools With Chronically Low-
Performing Subgroups

Proposed § 200.19 would also require
States to identify schools with
chronically low-performing subgroups
of students, which are defined as any
title I school with one or more
subgroups that performs as poorly as all
students in any of the lowest-performing
five percent of title I schools under
proposed § 200.19(a)(1) and that have
not sufficiently improved, as defined by
the State, after implementation of a
targeted support and improvement plan
over no more than three years.

Identification for Targeted Support and
Improvement

With regard to identification of
schools for targeted support and
improvement, the proposed regulations
would establish requirements for
identifying two types of schools. First,
a State would be required to identify
under proposed § 200.19(b)(2) each
school with at least one low-performing
subgroup of students, which is defined
as a subgroup of students that is
performing at a level at or below the
summative performance of all students
in any of the lowest-performing five
percent of title I schools in
comprehensive support and
improvement. Second, each State would
establish a methodology, based on its
system of annual meaningful
differentiation under proposed § 200.18,
to identify schools with consistently
underperforming subgroups for targeted
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support and improvement under
proposed § 200.19(b)(1). Proposed
§ 200.19(c) would require that the
State’s methodology—

¢ Include any school with at least one
consistently underperforming subgroup
of students; and

e Take into account (1) a school’s
performance on the accountability
indicators, over no more than two years,
and (2) the statutory requirement to
assign substantial weight individually,
and much greater weight overall, to the
indicators of Academic Achievement,
Academic Progress, Graduation Rates,
and Progress in Achieving English
Language Proficiency. This
methodology could also, at the State’s
discretion, include schools with low
participation rates consistent with
proposed § 200.15(b)(2)(iii).

In addition, proposed § 200.19(c)
would require each State to identify
subgroups of students that are
consistently underperforming using a
uniform definition across all LEAs,
which may include:

¢ A subgroup of students that is not
on track to meet the State’s long-term
goals or is not meeting the State’s
measurements of interim progress under
proposed §200.13;

e A subgroup of students that is
performing at the lowest performance
level in the system of annual
meaningful differentiation on at least
one indicator, or is particularly low
performing on measures within an
indicator (e.g., performance on the State
mathematics assessments);

¢ A subgroup of students that is
performing at or below a State-
determined threshold compared to the
average performance among all
students, or the highest-performing
subgroup, in the State;

¢ A subgroup of students that is
performing significantly below the
average performance among all
students, or the highest-performing
subgroup, in the State, such that the
performance gap is among the largest in
the State; or

¢ Another definition, determined by
the State, which the State demonstrates
in its State plan would meet all
proposed requirements for identification
of schools for targeted support and
improvement.

Frequency and Timeline for
Identification

Proposed § 200.19 would also
establish the timeline for identification
of schools for comprehensive and
targeted support and improvement, as
follows:

e The lowest-performing title I
schools, low graduation rate high

schools, and title I schools with
chronically low-performing subgroups
would be identified for comprehensive
support and improvement at least once
every three years, beginning with the
2017-2018 school year, except that
schools with chronically low-
performing subgroups of students would
not be required to be identified the first
time a State identifies its lowest-
performing and low graduation rate high
schools in the 2017-2018 school year.

¢ Schools with consistently
underperforming subgroups of students
would be identified for targeted support
and improvement annually, beginning
with the 2018-2019 school year.

e Schools with low-performing
subgroups of students that are
performing at a level at or below the
summative performance of all students
in any of the lowest-performing five
percent of title I schools would be
identified at least once every three
years, with identification occurring in
each year that the State identifies the
lowest-performing five percent of title I
schools for comprehensive support and
improvement, beginning with the 2017-
2018 school year.

Finally, proposed § 200.19 would
require that each State identify schools
for comprehensive and targeted support
and improvement by the beginning of
the school year for which such school
is identified. Specifically, the year of
identification would be defined as the
school year immediately following the
year in which the State most recently
measured the school’s performance on
the indicators under proposed § 200.14
that resulted in the school’s
identification. In other words, schools
identified for the 2017—-2018 school year
would be identified, at a minimum, on
the basis of their performance in the
2016-2017 school year and schools
identified for the 2018-2019 school year
would be identified, at a minimum, on
the basis of their performance in the
2017-2018 school year, consistent with
proposed § 200.20(a) regarding uniform
procedures for averaging data.13

13 Recognizing that identification of schools in
2017-2018 may be delayed in some States due to
the Department’s review and approval process for
State plans under section 1111 of the ESEA, as
amended by the ESSA, the Department plans to
issue non-regulatory guidance to allow delayed
identification of schools in the 2017—2018 school
year in States whose plans have not yet been
approved by the beginning of the 2017-2018 school
year consistent with the State plan submission
timeline in proposed § 299.13. Because proposed
§§200.21 and 200.22 would allow identified
schools to have a planning year, States and LEAs
could allow schools that were identified for
comprehensive or targeted support and
improvement partway through the 2017-2018
school year to engage in planning and pre-
implementation activities for the remainder of the

Reasons: Proposed § 200.19 replaces
obsolete provisions of current
regulations with new regulations
incorporating the requirements under
the ESEA, as amended by the ESSA, for
the identification of low-performing
schools.

Appropriate, accurate, and timely
identification of low-performing schools
is critical to ensuring that State
accountability systems work and help
improve student academic achievement
and school success, as intended in the
statute. LEAs are eligible to receive
additional funding from their States, as
described in proposed § 200.24, to
support these schools. If low-performing
schools are misidentified and excluded
from comprehensive or targeted support
and improvement, students who are
struggling may not receive the
additional resources and support they
need. In addition, research has
demonstrated that accountability
systems with meaningful consequences
for poor school performance are more
effective at improving student outcomes
than systems that rely primarily on
reporting of school-level data to
encourage improvement.'4 For these
reasons, and given the extent of the
statutory changes, we propose to update
the current regulations to reflect the
new requirements and support State
implementation.

The proposed regulations would also
clarify statutory school improvement
provisions through additional
requirements that align identification
for school improvement with other
accountability requirements, help
ensure appropriate and timely
identification of schools with low-
performing students and subgroups of
students, and create a cohesive system
of school accountability and
improvement, with distinct reasons for
school identification and clear timelines
for identification.

Comprehensive Support and
Improvement, Generally

Proposed § 200.19 would clarify that
identification of title I schools in the
lowest-performing five percent of title I
schools in the State and identification of
high schools with low graduation rates

2017-2018 school year, so that all schools are fully
implementing their support and improvement
plans, as required by the ESEA, as amended by the
ESSA, on the first day of the 2018—-2019 school
year.

14 See, for example, Dee, Thomas S., & Jacob, B.
(May 2011). “The impact of No Child Left Behind
on student achievement.” Journal of Policy
Analysis and Management, 30(3), 418—446; and
Hanushek, Eric A., & Raymond, M.E. (2005). “Does
school accountability lead to improved student
performance?” Journal of Policy Analysis and
Management, 24(2), 297-327.
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is based on the performance of all
students in the school. This clarification
would help distinguish these schools,
which proposed § 200.19 refers to as the
lowest-performing schools and low
graduation rate high schools, from
schools identified due to consistently
underperforming subgroups of students
or low-performing subgroups. Further,
because schools identified due to
chronically low-performing subgroups
of students are identified by directly
comparing subgroup performance in a
particular school to the performance of
students within schools in the lowest-
performing five percent of schools, the
lowest-performing schools must be
identified on the basis of all students’
performance for this comparison to be
meaningful.

Similarly, proposed § 200.19 would
clarify that identification of each type of
school in comprehensive support and
improvement must be based on a
school’s performance over no more than
three years, consistent with the statutory
requirement to identify these schools
once every three years and with
proposed regulations regarding
averaging data across years under
proposed § 200.20(a). If data were
considered over a longer period of time,
it may not reflect the school’s current
learning conditions, potentially leading
to inappropriate identification of
schools that have improved
dramatically, or non-identification of
schools that have experienced
significant declines, since the last time
the State identified these schools.
Limiting the window over which
performance may be considered at three
years would help ensure identification
is timely and accurate, and that
improvement plans are developed for
schools most in need of support.

Lowest-Performing Five Percent of
Title I Schools

The proposed regulations would help
ensure annual meaningful
differentiation and school identification
work together, creating a coherent
accountability system that parents, the
public, and other stakeholders can
understand and that provides consistent
information to schools regarding the
progress and outcomes they are
expected to achieve. For these reasons,
proposed § 200.19 would ensure the
lowest-performing schools are identified
school summative ratings. For similar
reasons, proposed § 200.19 would
clarify that identification of the lowest-
performing schools would be consistent
with the statutory requirement that the
Academic Achievement, Academic
Progress, Graduation Rate, and Progress
in Achieving English Language

Proficiency indicators be given
substantial weight individually, and
much greater weight together, than
indicator(s) of School Quality or
Student Success.

Low Graduation Rate High Schools

Proposed § 200.19 would specify that
any high school with a four-year
adjusted cohort graduation rate below
67 percent, averaged over no more than
three years, must be identified due to
low graduation rates, consistent with
the statutory requirements in section
1111(c)(4)(d)(i)(II). However, the
proposed regulations also would permit
a State to set a threshold that is higher
than 67 percent for identifying low
graduation rate high schools, in
recognition of the wide range of average
graduation rates across different
States.15

Although the statute permits the use
of an extended-year adjusted cohort
graduation rate within the Graduation
Rate indicator, the four-year adjusted
cohort graduation rate is the only
measure within the Graduation Rate
indicator required for all schools.
Relying exclusively on the four-year
adjusted cohort graduation rate for
identification would provide a
consistent benchmark for holding
schools accountable across States and
LEAs, and signal the importance of on-
time high school graduation as a key
determinant of school and student
success. If extended-year rates were
considered in the identification of such
high schools, the performance of
students failing to graduate on-time
could compensate for low on-time
graduation rates, as calculated by the
four-year adjusted cohort graduation
rate, and prevent identification of high
schools with low on-time graduation
rates.

Identification for Targeted Support and
Improvement

Proposed § 200.19 would also support
States in accurately identifying schools
for targeted support and improvement
by aligning the methodology for
identifying these schools with other
components of the State accountability
system. Specifically, proposed
§200.19(b) would clarify the two types
of schools identified for targeted
support and improvement: Schools with
low-performing subgroups of students
and schools with consistently
underperforming subgroups of students.
First, a State would be required under
proposed § 200.19(b)(2) to identify

15 EDFacts Data Groups 695 and 696, School year
2013-14; September 4, 2015. http://nces.ed.gov/
ccd/tables/ACGR_RE_and_characteristics_2013-
14.asp.

schools with one or more subgroups of
students performing, as an individual
subgroup, as poorly as all students in
any school in the lowest-performing five
percent of title I schools based on the
State’s summative ratings. These
schools would be referred to as schools
with low-performing subgroups in
proposed § 200.19 and would receive
additional targeted support under
proposed § 200.22. The proposed
regulations are needed to clarify how
identification of these schools enables
the State to meet the statutory
requirement to identify, at least once
every three years, any school with low-
performing subgroups of students for
comprehensive support and
improvement if such a school receives
title I funds and does not meet the
State’s exit criteria after implementing a
targeted support and improvement plan
(described further in proposed § 200.22).

Second, proposed § 200.19(c) would
require States, in identifying schools
with consistently underperforming
subgroups of students for targeted
support and improvement, to consider a
school’s level of performance on the
indicators described in proposed
§200.14. Further, a State’s methodology
for identifying such schools would need
to be consistent with the statutory
requirement for the Academic
Achievement, Academic Progress,
Graduation Rate, and Progress in
Achieving English Language Proficiency
indicators to be given substantial weight
individually, and much greater weight,
in the aggregate, than indicator(s) of
School Quality or Student Success. This
clarification would help ensure a State’s
system of annual meaningful
differentiation and system of
identification are coherent to parents
and the public, and send a consistent
signal to educators and schools
regarding what level of student progress
and achievement is considered
sufficient.

Proposed § 200.19(c) would further
clarify the methodology States would
use to identify schools with consistently
underperforming subgroups of students
by specifying that identification of these
schools must be based on school
performance in the system of annual
meaningful differentiation over no more
than two years. If data were considered
over a longer period of time, it may not
reflect the most current level of
subgroup performance in the school,
leading to inappropriate identification.
Further, by ensuring identification
following no more than two years of low
subgroup performance, schools can
receive the supports needed to help the
subgroup improve prior to that
particular cohort of students exiting the
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school. Early identification of schools
for targeted support and improvement
also may result in increased
achievement in such schools, which
would help avoid subsequent
identification for comprehensive
support and improvement and avoid
strain on State and local improvement
capacity.

Proposed § 200.19(c) would also
provide parameters around how a State
must define “consistently
underperforming,” with multiple
suggested approaches. The
accountability systems established in
the ESSA require disaggregated
information by subgroup in each of its
components: long-term goals and
measurements of interim progress,
indicators, assessment participation
rates, and annual meaningful
differentiation. In this way, the statute
signals the importance of including
subgroups of students to the maximum
extent possible. However, identification
of schools specifically based on
subgroup performance, and subsequent
interventions to support improved
outcomes for all students in the school,
depends on a robust definition of
“consistently underperforming.” For
these reasons, proposed § 200.19(c)
would suggest ways for States to define
“consistently underperforming” to help
ensure that each State system of
identification meaningfully considers
performance for subgroups of students.
Given that there likely are numerous
ways to establish a methodology for
identifying consistently
underperforming subgroups, we are
especially interested in receiving public
comment on whether the suggested
methods in § 200.19 would result in
meaningful differentiation and
identification of schools; which
additional options should be
considered, if any; and which options,
if any, in proposed § 200.19 should not
be included or should be modified
because they do not adequately identify
underperforming subgroups of students.

Frequency and Timeline for
Identification

Finally, proposed § 200.19 would
clarify the timeline for identification of
schools under the ESEA, as amended by
the ESSA. The statute is clear that
identification begins with the 2017-
2018 school year and that a State must
identify schools for comprehensive
support and improvement at least once
every three years, but does not indicate
at which point during the year such
identification must occur. Because a
clear, regular timeline for identification
of schools is critical to meet the needs
of students, allow sufficient time for

planning meaningful interventions, and
permit full and effective
implementation of support and
improvement plans, proposed § 200.19
would require identification of all
schools by the beginning of each school
year for which the school is identified
and would clarify that the year for
which the school is identified (e.g., the
2017-2018 school year) means the
school year immediately following the
year in which the State most recently
measured the school’s performance on
the indicators under proposed § 200.14
that resulted in the school’s
identification (e.g., the 2016—-2017
school year).

Further, proposed § 200.19 clarifies
when State accountability systems
under the ESEA, as amended by the
ESSA, take effect, with the lowest-
performing schools, high schools with
low graduation rates, and schools with
chronically low-performing subgroups
in comprehensive support and
improvement and schools with low-
performing subgroups in targeted
support and improvement identified at
least once every three years starting in
2017-2018, and with schools that have
consistently underperforming subgroups
of students identified annually starting
in 2018-2019. However, because
identification of a school with
chronically low-performing subgroups
only occurs after such a school has
implemented a targeted support and
improvement plan and failed to meet
the State’s exit criteria under proposed
§200.22, a State could not identify such
schools in 2017-2018. Accordingly,
proposed § 200.19 requires
identification of schools with
chronically low-performing subgroups
for comprehensive support and
improvement the second time a State
identifies its lowest performing schools
for comprehensive support and
improvement, no later than the 2020-
2021 school year, as title I schools with
low-performing subgroups would have
had an opportunity to implement a
targeted support and improvement plan
and demonstrate that they met the exit
criteria at that time.

Section 200.20 Data Procedures for
Annual Meaningful Differentiation and
Identification of Schools

Statute: Section 1111(c)(4)(B) and (C)
of the ESEA, as amended by the ESSA,
requires States to annually measure
indicators and meaningfully
differentiate among all public schools in
the State, including by using
disaggregated data on each subgroup in
a school that meets the minimum
subgroup size set by the State under
section 1111(c)(3). Section 1111(c)(4)(D)

requires States to identify low-
performing schools for comprehensive
support at least once every three years
and to annually identify schools with
consistently underperforming
subgroups. The statute does not specify
how data averaging procedures may be
applied for purposes of measuring
school performance on each indicator,
or for reporting purposes, and how that
interacts with the State’s minimum
subgroup size.

Section 1111(c)(4)(F) contains
requirements for including students that
do not attend the same school in an LEA
for the entire school year in State
accountability systems. The statute
indicates that the performance of any
student enrolled for at least half of the
school year must be included on each
indicator in the accountability system;
students enrolled for less than half of
the school year in the same school may
be excluded. For graduation rates, if a
high school student enrolled for less
than half of the school year drops out
and does not transfer to another high
school, such student must be included
in the denominator for calculating the
four-year adjusted cohort graduation
rate and assigned either to the school
the student most recently attended, or to
the school where the student was
enrolled for the greatest proportion of
school days during grades 9 through 12.

Current Regulations: Section 200.20
describes how schools make AYP and
clarifies that, for the purposes of
determining AYP, a State is permitted to
establish a uniform procedure for
averaging data, which may include
averaging data across school years and
combining data across grades, within
subject area and subgroup, in a school
or LEA. Additionally, if a State averages
data across school years, the State may
average data from the school year for
which the AYP determination is made
with data from the immediately
preceding one or two school years.
Consistent with §§200.13 through
200.20, a State that averages data across
school years must continue to meet
annual assessment and reporting
requirements, make annual AYP
determinations for all schools and LEAs,
and implement school improvement
requirements.

Section 200.20(e) requires a State to
include all students that have been
enrolled in schools in an LEA for a full
academic year in determining AYP for
each LEA, but students that are not
enrolled in the same school for the full
academic year may be excluded from
AYP determinations for the school. The
current title I regulations do not define
“full academic year.”
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Proposed Regulations: Proposed
§200.20 would replace current title I
regulations with regulations that would
update and clarify how data averaging
may be used in the statewide
accountability system for annual
meaningful differentiation and
identification of schools under proposed
§§200.18 and 200.19. The proposed
regulations would retain the
requirements of current § 200.20, while
updating references to reflect new
statutory requirements under the ESEA,
as amended by the ESSA. The
requirements retained from the current
regulations would also be reordered for
clarity.

Proposed § 200.20(a)(1)(ii)(A)—(B)
would clarify that, if a State averages
data across years, the State must
continue to report data for a single year,
without averaging, on State and LEA
report cards under section 1111(h).
Further, under proposed
§ 200.20(a)(1)(ii)(C), a State that averages
data across years would be required to
explain its uniform procedure for
averaging data in its State plan and
specify the use of such procedure in its
description of the indicators used for
annual meaningful differentiation in its
accountability system on the State
report card under section
1111(h)(2)(C)(E)(III).

Proposed § 200.20(a)(2) would retain
requirements from the current
regulations on combining data across
grades and further clarify that a State
choosing to combine data across grades
must, consistent with the requirements
for averaging data across years, use the
same uniform procedure for all public
schools; report data for each grade in the
school on State and LEA report cards
under section 1111(h); and, consistent
with proposed § 200.20(a)(1)(ii)(C),
explain its uniform procedure in its
State plan and specify the use of such
procedure on its State report card.

Proposed § 200.20(b) would restate,
and restructure, the requirements on
partial enrollment from section
1111(c)(4)(F). Section 200.20(b)(2)(ii)
would clarify that the approach used by
an LEA for assigning high school
students who exit without a diploma
and who do not transfer to another high
school must be consistent with the
approach established by the State for
calculating the denominator of the four-
year adjusted cohort graduation rate
under proposed § 200.34(f).
Additionally, proposed
§ 200.20(b)(2)(iii) would clarify that all
students, regardless of their length of
enrollment in a school within an LEA
during the academic year, must be
included for purposes of reporting on

the State and LEA report cards under
section 1111(h) for such school year.

Reasons: Proposed § 200.20 would
retain from the current regulations the
flexibility for States to average data
across years or combine data across
grades, because the reliability of data
used to make accountability
determinations continues to be
important for supporting systems that
fairly measure the performance of all
students and, to the greatest extent
practicable, all subgroups of students in
a school. Averaging data across school
years, or across grades, in a school can
increase the data available to consider
as part of accountability determinations,
improving reliability of accountability
determinations and increasing the
likelihood that a particular subgroup in
a school will meet the State’s minimum
n-size. We propose to reorder the
requirements in proposed § 200.20 to
make the regulations easier to
understand and to facilitate compliance.

Proposed § 200.20(a)(1)(ii) would also
require that a State explain its uniform
procedure for averaging data in its State
plan and specify the use of such
procedure on its annual State report
card in order to increase transparency.
Such information is important to help
stakeholders understand how
accountability determinations are made.

To be consistent with the proposed
requirements for averaging data across
years and create a coherent system,
proposed § 200.20(a)(2) would clarify
that States choosing to combine data
across grades must report data
individually for each grade in a school,
use the same uniform procedure for
combining data across grades in all
schools, and explain the procedure in
the State plan and specify its use in the
State report card.

Proposed § 200.20(b) would clarify
that the inclusion of students for
accountability must be based on time
enrolled in a school, rather than
attendance, which we believe is more
consistent with the new statutory
requirements under section
1111(c)(4)(F) of the ESEA, as amended
by the ESSA, which are intended to
ensure accountability systems and
reporting are maximally inclusive of all
students and each subgroup of students,
while promoting fairness in school
accountability determinations by
excluding students whose performance
had little to do with a particular school
because they were only enrolled for a
short period of time. Furthermore,
basing the inclusion of students on
attendance could create a perverse
incentive to discourage students who
are low-performing from attending
schools—contrary to the purpose of title

I to provide all children significant
opportunity to receive a fair, equitable,
and high-quality education, and to close
educational achievement gaps.

Section 200.21 Comprehensive
Support and Improvement

Statute: Section 1111(d) of the ESEA,
as amended by the ESSA, requires a
State to notify each LEA of any school
served by the LEA that is identified for
comprehensive support and
improvement. Upon receiving such
information from the State, section
1111(d)(1)(B) requires the LEA, in
partnership with stakeholders, to design
and implement a comprehensive
support and improvement plan that is
informed by the State’s long-term goals
and indicators described in section
1111(c)(4); includes evidence-based
interventions; is based on a school-level
needs assessment; identifies resource
inequities; is approved by the school,
LEA, and SEA; and upon approval and
implementation, is monitored and
periodically reviewed by the SEA.

With respect to any high school
identified for comprehensive support
and improvement due to low graduation
rates, as described in section
1111(c)(4)(D)()(ID), the State may permit
differentiated improvement activities
under section 1111(d)(1)(C) that utilize
evidence-based interventions for
schools that predominately serve
students returning to school after exiting
without a regular diploma or who are
significantly off track to accumulate
sufficient academic credits to meet high
school graduation requirements. Section
1111(d)(1)(C) also allows a State to
exempt high schools with less than 100
students that are identified for
comprehensive support and
improvement due to low graduation
rates from implementing the required
improvement activities.

Section 1111(d)(1)(D) allows an LEA
to provide all students enrolled in a
school identified by the State for
comprehensive support and
improvement with the option to transfer
to another public school served by the
LEA, unless such an option is
prohibited by State law.

Section 1111(d)(3)(A)E)(I) also
requires a State to establish statewide
exit criteria for comprehensive support
and improvement schools, which, if not
satisfied within a State-determined
number of years (not to exceed four
years), must result in more rigorous
State-determined action in the school,
such as the implementation of
interventions (which may address
school-level operations).

Current Regulations: Sections 200.30
to 200.49 of the current title I
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regulations require States and LEAs to
ensure escalating improvement
measures over time for title I schools
that do not make AYP for consecutive
years and require LEAs to implement
specific strategies for students attending
schools identified for each phase of
improvement, based on the number of
years a school has failed to make AYP.
Proposed Regulations: Proposed
§200.21 would replace the current
regulations with regulations that clarify
the statutory requirements under the
ESEA, as amended by the ESSA, for
States to help ensure that LEAs with
schools identified for comprehensive
support and improvement develop and
implement plans that will be effective in
increasing student academic
achievement and school success.

Notice

Proposed § 200.21 would require that
each State notify any LEA that serves a
school identified for comprehensive
support and improvement no later than
the beginning of the school year for
which the school is identified. Proposed
§200.21 would also require that an LEA
that receives such a notification from
the State promptly notify the parents of
each student enrolled in the identified
school, including, at a minimum, the
reason or reasons for the school’s
identification and an explanation for
how parents can be involved in
developing and implementing the
school’s improvement plan. This notice
must—

¢ Be in an understandable and
uniform format;

¢ Be, to the extent practicable, written
in a language that parents can
understand or, if it is not practicable to
provide written translations to a parent
with limited English proficiency, be
orally translated for such parent; and

¢ Be, upon request by a parent or
guardian who is an individual with a
disability as defined by the Americans
with Disabilities Act, 42 U.S.C. 12102,
provided in an alternative format
accessible to that parent.

Needs Assessment

Proposed § 200.21 would require that
an LEA with a school identified for
comprehensive support and
improvement complete, in partnership
with stakeholders (including principals
and other school leaders, teachers, and
parents), a needs assessment for the
school that examines—

e Academic achievement information
based on the performance, on the State
assessments in reading/language arts
and mathematics, of all students and
each subgroup of students in the school;

e The school’s performance,
including among subgroups of students,
on all indicators and on the State’s long-
term goals and measurements of interim
progress described in proposed
§§200.13 and 200.14;

e The reason or reasons the school
was identified for comprehensive
support and improvement; and

e At the LEA’s discretion, the
school’s performance on additional,
locally selected indicators that are not
included in the State’s system of annual
meaningful differentiation that affect
student outcomes in the school.

LEA Development of Comprehensive
Support and Improvement Plan

The proposed regulations would
require an LEA with a school identified
for comprehensive support and
improvement to develop and implement
a comprehensive support and
improvement plan to improve student
outcomes in the school. Specifically, the
proposed regulations would require that
the comprehensive support and
improvement plan—

¢ Be developed in partnership with
stakeholders (including principals and
other school leaders, teachers, and
parents);

e Describe how early stakeholder
input was solicited and taken into
account in the plan’s development, and
how stakeholders will participate in the
plan’s implementation;

e Incorporate the results of the
school-level needs assessment;

¢ Include one or more interventions
(e.g., increasing access to effective
teachers or adopting incentives to
recruit and retain effective teachers;
increasing or redesigning instructional
time; interventions based on data from
early warning indicator systems;
reorganizing the school to implement a
new instructional model; strategies
designed to increase diversity by
attracting and retaining students from
varying socioeconomic backgrounds;
replacing school leadership; in the case
of an elementary school, increasing
access to high-quality preschool;
converting the school to a public charter
school; changing school governance,
closing the school; or, in the case of a
public charter school, revoking or non-
renewing the school’s charter by its
authorized public chartering agency
consistent with State charter school law)
that: (1) Are evidence-based; (2) are
supported, to the extent practicable, by
the strongest level of evidence that is
available and appropriate to meet the
needs of the school, as identified by the
needs assessment, and by research
conducted on a sample population or
setting that overlaps with the

population or setting of the school to be
served; and (3) may be selected from
among State-established evidence-based
interventions or a State-approved list of
evidence-based interventions;

o Identify and address resource
inequities by including, at a minimum,
a review of LEA- and school-level
resources among schools and, as
applicable, within schools with respect
to disproportionate rates of ineffective,
out-of-field, or inexperienced teachers
identified by the State and LEA under
sections 1111(g)(1)(B) and 1112(b)(2)
and per-pupil expenditures of Federal,
State, and local funds reported annually
under section 1111(h)(1)(C)(x), and, at
the LEA’s discretion, a review of LEA
and school-level budgeting and resource
allocation with respect to
disproportionate rates of ineffective,
out-of-field, or inexperienced teachers
and per-pupil expenditures and any
other resource, including access and
availability of advanced coursework,
preschool programs, and instructional
materials and technology;

¢ Be made publicly available by the
LEA, including to parents consistent
with the notice requirements described
above; and

¢ Be approved by the school, the
LEA, and the State.

Additionally, an LEA may have a
planning year for a school identified for
comprehensive support and
improvement, during which the LEA
must carry out the needs assessment
and develop the school’s comprehensive
support and improvement plan to
prepare for the successful
implementation of the school’s
interventions. Such a planning year is
limited to the school year in which the
school was identified.

State Responsibilities

Proposed § 200.21 would require that
a State review and approve each
comprehensive support and
improvement plan in a timely manner,
as determined by the State, and take all
actions necessary to ensure that each
school and LEA develops and
implements a plan that meets all of the
requirements of proposed § 200.21
within the required timeframe. Further,
the proposed regulations would require
that the State monitor and periodically
review each LEA’s implementation of its
plan.

Exit Criteria

Proposed § 200.21 would also require
that the State establish uniform
statewide exit criteria for schools
implementing comprehensive support
and improvement plans to help ensure
continued progress to improve student
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academic achievement. In establishing
the exit criteria, the proposed
regulations would require a State to
ensure that a school meeting the exit
criteria within a State-determined
number of years, not to exceed four
years, both increases student outcomes
and no longer meets the criteria for
comprehensive support and
improvement under proposed § 200.19.

The proposed regulations would
specify that, if a school does not meet
the exit criteria, the State would require
the LEA to conduct a new school-level
needs assessment and, based on its
results, amend its comprehensive
support and improvement plan to—

e Address the reasons the school did
not meet the exit criteria, including
whether the school implemented the
interventions with fidelity and
sufficient intensity, and the results of
the new needs assessment;

e Update how it will continue to
address previously identified resource
inequities and identify and address any
new resource inequities consistent with
the requirements to review those
inequities in its original plan; and

e Implement additional interventions
in the school that (1) must be
determined by the State; (2) must be
more rigorous and based on strong or
moderate levels of evidence; (3) must be
supported, to the extent practicable, by
evidence from a sample population or
setting that overlaps with the
population or setting of the school to be
served; and (4) may address school-level
operations, such as changes to
budgeting, staffing, or the school day
and year.

The proposed regulations would
require that the LEA submit the
amended plan to the State in a timely
manner, as determined by the State.
Upon receipt of the LEA’s amended
plan, proposed § 200.21 would require
that the State review and approve the
plan in a timely manner, as determined
by the State, and take all actions
necessary to ensure that each school and
LEA meets the requirements of
proposed § 200.21 to develop and
implement the amended plan within the
required timeframe. The proposed
regulations would also require that the
LEA make the amended plan publicly
available, including to parents,
consistent with the manner in which
they provided the required notice
described above.

Finally, the proposed regulations
would require that a State increase its
monitoring, support, and periodic
review of each LEA’s implementation of
an amended comprehensive support
and improvement plan based on a
school’s failure to meet the exit criteria.

State Discretion for Certain High
Schools

Proposed § 200.21 would incorporate
the flexibility in section 1111(d)(1)(C)
for States with respect to certain high
schools identified for low graduation
rates. First, the proposed regulations
would permit differentiated school
improvement activities, as long as those
activities still meet the requirements for
schools in comprehensive support and
improvement described above,
including in a high school that
predominantly serves students who (1)
have returned to education after having
exited high school without a regular
high school diploma and (2) based on
their grade or age, are significantly off
track to earn sufficient academic credits
to meet the State’s graduation
requirements. Second, the proposed
regulations would permit a State to
allow an LEA to forgo implementation
of a comprehensive support and
improvement plan in a high school that
was identified under proposed § 200.19
for low graduation rates, but has a total
enrollment of less than 100 students.

Public School Choice

Proposed § 200.21 would clarify the
option for students to transfer to a
different public school included in
section 1111(d)(1)(D) by precluding the
option to transfer from a school
identified for comprehensive support
and improvement to another school
identified for comprehensive support
and improvement and specifying that, if
such an option is inconsistent with a
federal desegregation order, the LEA
must petition and obtain court approval
for such transfers.

Reasons: Proposed § 200.21 would
provide clarity where the statute is
ambiguous and reorganize the statutory
requirements to facilitate a better
understanding of, and compliance with,
those requirements. Specifically,
proposed § 200.21 would clarify the
requirements regarding notice,
development, approval, and
implementation of comprehensive
support and improvement plans,
including a strengthened role for the
State in supporting such
implementation in schools that fail to
meet the State’s exit criteria over time.

Notice

Before a comprehensive support and
improvement plan is implemented in an
identified school, the statute requires
the LEA to develop such a plan in
partnership with stakeholders,
including parents. In order to ensure
that parents are meaningfully included
in this process, proposed § 200.21

would require an LEA to provide notice
to parents of the school’s identification
in order to ensure that the notice is not
only understandable and clear about
why a school was identified, but also
enables parents to be engaged in
development and implementation of the
comprehensive support and
improvement plan, as required by the
statute. These requirements would
provide greater transparency and help
parents understand the need for, and the
process for developing, a school’s
comprehensive support and
improvement plan, including the needs
assessment, so that they can be
meaningful participants in school
improvement activities and take an
active role in supporting their child’s
education. Parents and guardians with
disabilities or limited English
proficiency have the right to request
notification in accessible formats. We
encourage States and LEAs to
proactively make all information and
notices they provide to parents and
families accessible, helping to ensure
that parents are not routinely requesting
States and LEAs to make information
available in alternative formats. For
example, one way to ensure
accessibility would be to provide orally
interpreted and translated notifications
and to follow the requirements of
section 508 of the Rehabilitation Act.

Needs Assessment

To inform the development of a
comprehensive support and
improvement plan, an LEA with a
school identified for comprehensive
support and improvement must
complete a needs assessment for the
school. The proposed regulations would
specify certain elements that must be
part of the school-level needs
assessment, ensuring that a needs
assessment is conducted in partnership
with stakeholders; is informed by
relevant data, including student
performance on the State academic
assessments and other measures the
LEA determines are relevant to their
local context; and examines the reason
the school was identified for
comprehensive support and
improvement. These elements would
provide a sound basis for a
comprehensive support and
improvement plan, and would increase
the likelihood that such a plan would be
effective, by examining multiple
dimensions of school performance and
specifically analyzing the reason or
reasons the school was identified.
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LEA Development of Comprehensive
Support and Improvement Plan

Proposed § 200.21 would also clarify
requirements for the development of the
comprehensive support and
improvement plan. First, the regulations
would require (1) meaningful, ongoing
stakeholder input in the development
and implementation of plans, and (2)
that the plans, and any amendments to
the plans, be made publicly available in
a manner that will ensure parents can
access them. A plan cannot be
implemented in partnership with
parents, teachers, and principals if the
plan itself is not easily accessible.

Second, the proposed regulations
would clarify that the evidence
requirements for comprehensive
support and improvement plans are
based on the definition of “evidence-
based” in section 8101(21) of the ESEA,
as amended by the ESSA. Specifically,
proposed § 200.21 would specify that
one or more of a school’s activities and
interventions, as opposed to all
activities and interventions, must be
evidence-based, and would require an
LEA to take into consideration, in
selecting an evidence-based
intervention, the strongest level of
evidence that is available and
appropriate and its relevance to the
context in which the intervention will
be implemented, if practicable. Schools
implementing comprehensive support
and improvement plans are more likely
to see improvements if they employ
particular strategies that are grounded in
evidence. Because the evidence base for
interventions in low-performing schools
is relatively nascent and still growing,
proposed § 200.21 would help support
LEAs in making prudent, smart choices
when selecting among evidence-based
interventions by encouraging the use of
interventions that are supported by the
strongest level of evidence that is
available and appropriate to meet the
needs of the school, including, where
possible, evidence suggesting that the
intervention was effective for an
overlapping population or in an
overlapping setting to those of the
identified school.

Third, proposed § 200.21 would
specify minimum requirements for the
LEA’s efforts to review and address
resource inequities, which may include
LEA- and school-level budgeting.
Specifically, at a minimum, the
identification of resource inequities
must include a review of
disproportionate rates, among schools
and, as applicable, within schools, of
ineffective, out-of-field, or
inexperienced teachers and per-pupil
expenditures of Federal, State, and local

funds—using data already required to be
collected and reported under the ESEA,
as amended by the ESSA. In addition,
we propose clarifications that would
emphasize the importance of equity and
access in other areas (e.g., access to
advanced coursework or high-quality
preschool programs). In total, these
clarifications would encourage LEAs to
correct deficits in resources that will be
critical to developing and implementing
a successful improvement plan for
schools in need of comprehensive
support.

Finally, the proposed regulations
would clarify an LEA may have, with
respect to each school identified for
comprehensive support and
improvement, a planning year limited to
the school year in which the school was
identified. This would allow time to
prepare for the successful
implementation of interventions
specified in the plan by, for example,
consulting with stakeholders,
conducting a needs assessment, and
identifying resource inequities and
evidence-based interventions, and to
ensure that such planning does not
inordinately delay the full
implementation of interventions that are
needed to support improved student
achievement and school success.

State Responsibilities

The proposed regulations would
clarify the State’s responsibilities
regarding plan approval. Specifically,
the State would be required to conduct
a timely review of the LEA’s plan and
take necessary actions to ensure that
each school and LEA is able to meet all
of the requirements of proposed
§200.21 to develop and implement the
plan within the required timeframe.
These clarifications would ensure plans
are approved expeditiously and meet
key statutory requirements, and prevent
significant delays at the LEA or school
level in implementation of activities and
interventions that will help improve
student achievement and outcomes in
identified schools.

Exit Criteria

Further, to ensure continued progress
in student academic achievement and
school success, proposed § 200.21
would require the State to establish
uniform statewide exit criteria for any
school implementing a comprehensive
support and improvement plan,
including that the school no longer
meets the criteria for identification
under proposed § 200.19(a) and
demonstrates improved student
outcomes. Requiring improved student
outcomes would help ensure that
schools do not exit improvement status

before making meaningful gains in
performance, consistent with the
statutory requirement in section
1111(d)(3), that a State ensure schools
identified for comprehensive support
and improvement achieve continued
progress to improve student academic
achievement and school success.

Proposed § 200.21 also would clarify
additional actions a school identified for
comprehensive support and
improvement must take if it does not
meet the exit criteria. In particular, as
noted above, schools implementing
comprehensive support and
improvement plans are more likely to
see improvements if they employ
strategies that are grounded in research.
In addition, the proposed regulations
would ensure the State has a larger role
in supporting an LEA in the
development and oversight of an
amended comprehensive support and
improvement plan after its initial plan
was unsuccessful, which is necessary
when an LEA’s plan for improvement
has been ineffective.

Section 200.22 Targeted Support and
Improvement

Statute: Section 1111(d) of the ESEA,
as amended by the ESSA, requires a
State to notify each LEA of any school
served by the LEA in which any
subgroup of students is consistently
underperforming, as described in
section 1111(c)(4)(C)(iii), as well as
ensure such an LEA provides
notification to identified schools. Upon
receiving notification from the LEA, the
school, in partnership with
stakeholders, must design a school-level
targeted support and improvement plan
to improve student outcomes based on
the indicators in the statewide
accountability system. The plan must be
informed by all indicators described in
section 1111(c)(4)(B), including student
performance against the State’s long-
term goals described in section
1111(c)(4)(A); include evidence-based
interventions; be approved by the LEA
prior to implementation; be monitored,
upon submission and during
implementation, by the LEA; and result
in additional action following
unsuccessful implementation of the
plan after a number of years determined
by the LEA.

Section 1111(d) requires additional
targeted support for schools with any
subgroup of students performing at or
below the level of students in the
lowest-performing five percent of all
title I schools identified for
comprehensive support and
improvement under section
1111(c)(4)(D)@E)(I). In addition to
implementing targeted support and
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improvement plans as described in
clauses (i) through (iv) in section
1111(d)(2)(B), school