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a medical emergency or the unexpected
availability of an appointment for
surgery or other critical treatment. The
employee must provide notice within a
reasonable period of time appropriate to
the circumstances involved. If the
agency determines that the need for
leave is critical and not foreseeable and
that the employee is unable to provide
advance notice of his or her need for
leave, the leave may not be delayed or
denied.

(c)(1) When an employee did not
provide the agency with certification of
a qualifying service-connected disability
before having a period of absence for
treatment of such disability, the
employee is entitled to substitute
approved disabled veteran leave
retroactively for such period of absence
(excluding periods of suspension or
absence without leave (AWOL), but
including leave without pay, sick leave,
annual leave, compensatory time off, or
other paid time off) in the 12-month
eligibility period. Such retroactive
substitution cancels the use of the
original leave or paid time off and
requires appropriate adjustments. In the
case of retroactive substitution for a
period when an employee used
advanced annual leave or advanced sick
leave, the adjustment is a liquidation of
the leave indebtedness covered by the
substitution.

(2) An agency may require an
employee to submit the medical
certification described in § 630.1307(a)
before approving such retroactive
substitution.

§630.1307 Medical certification.

(a) In addition to the employee’s self-
certification required under
§630.1306(b)(1), an agency may
additionally require that the use of
disabled veteran leave be supported by
a signed written medical certification
issued by a health care provider.

(b) When an agency requires a signed
written medical certification by a health
care provider, the agency may specify
that the certification include—

(1) A statement by the health care
provider that the medical treatment is
for one or more service-connected
disabilities of the employee rated at 30
percent or more;

(2) The date or dates of treatment or,
if the treatment extends over several
days, the beginning and ending dates of
the treatment;

(3) If the leave was not requested in
advance, a statement that the treatment
required was of an urgent nature or
there were other circumstances that
made advanced scheduling not possible;
and

(4) any additional information that is
essential to verify the employee’s
eligibility.

(c)(1) An employee must provide any
required written medical certification
no later than 15 calendar days after the
date the agency requests such medical
certification, except as otherwise
allowed under paragraph (c)(2) of this
section.

(2) If the agency determines it is not
practicable under the particular
circumstances for the employee to
provide the requested medical
certification within 15 calendar days
after the date requested by the agency
despite the employee’s diligent, good
faith efforts, the employee must provide
the medical certification within a
reasonable period of time under the
circumstances involved, but no later
than 30 calendar days after the date the
agency requests such documentation.

(3) An employee who does not
provide the required evidence or
medical certification within the
specified time period is not entitled to
use disabled veteran leave, and the
agency may, as appropriate and
consistent with applicable laws and
regulations—

(i) Charge the employee as absent
without leave (AWOL); or

(ii) Allow the employee to request
that the absence be charged to leave
without pay, sick leave, annual leave, or
other forms of paid time off.

§630.1308 Disabled veteran leave
forfeiture, transfer, reinstatement.

(a) Disabled veteran leave not used
during the 12-month eligibility period
may not be carried over to subsequent
years and must be forfeited.

(b) If a change in the employee’s
disability rating during the 12-month
eligibility period causes the employee to
no longer have a qualifying service-
connected disability (as described in
§630.1304(d)), any unused disabled
veteran leave to the employee’s credit as
of the effective date of the rating change
must be forfeited.

(c) When an employee with a positive
disabled veteran leave balance transfers
between positions in different agencies,
or transfers from the United States
Postal Service or Postal Regulatory
Commission to a position in another
agency, during the 12-month eligibility
period, the agency from which the
employee transfers must certify the
number of unused disabled veteran
leave hours available for credit by the
gaining agency. The losing agency must
also certify the expiration date of the
employee’s 12-month eligibility period
to the gaining agency. Any unused
disabled veteran leave will be forfeited

at the end of that eligibility period. For
the purpose of this paragraph, the term
“transfers” means movement from a
position in one agency (or the United
States Postal Service or Postal
Regulatory Commission) to a position in
another agency without a break in
employment of 1 workday or more in
circumstances where service in both
positions qualifies as employment
under this subpart.

(d)(1) An employee covered by this
subpart, or an employee of the United
States Postal Service or Postal
Regulatory Commission, with a balance
of unused disabled veteran leave who
has a break in employment of at least 1
workday during the employee’s 12-
month eligibility period, and later
recommences employment covered by 5
U.S.C. 6329 within that same eligibility
period, is entitled to a recredit of the
unused balance.

(2) When an employee has a break in
employment as described in paragraph
(d)(1) of this section, the losing agency
must certify the number of unused
disabled veteran leave hours available
for recredit by the gaining agency. The
losing agency must also certify the
expiration date of the employee’s 12-
month eligibility period. Any unused
disabled veteran leave must be forfeited
at the end of that eligibility period.

(3) In the absence of the certification
described in paragraph (d)(2) of this
section, the recredit of disabled veteran
leave may also be supported by written
documentation available to the
employing agency in its official
personnel records concerning the
employee, the official records of the
employee’s former employing agency,
copies of contemporaneous earnings
and leave statement(s) provided by the
employee, or copies of other
contemporaneous written
documentation acceptable to the agency.

(e) An employee may not receive a
lump-sum payment for any unused
disabled veteran leave under any
circumstance.
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regulation that sets forth the elements
and procedures of the executive branch
ethics program. This comprehensive
revision of 5 CFR part 2638 is informed
by the experience gained over the last
several decades administering the
program, and was developed in
consultation with agency ethics
officials, the inspector general
community, the Office of Personnel
Management, and the Department of
Justice. The proposed regulation defines
and describes the executive branch
ethics program, delineates the
responsibilities of various stakeholders,
and enumerates key executive branch
ethics procedures.

DATES: Comments are invited and must
be received on or before August 5, 2016.
ADDRESSES: You may submit comments,
in writing, on this proposed rule,
identified by RIN 3209-AA42, by any of
the following methods:

Email: usoge@oge.gov. Include the
reference ‘“Proposed Amendment to the
Executive Branch Ethics Program
Regulation, 3209—-AA42” in the subject
line of the message.

Fax:202-482-9237.

Mail/Hand Delivery/Courier: Office of
Government Ethics, Suite 500, 1201
New York Avenue NW., Washington,
DC 20005-3917, Attention: Monica
Ashar, Assistant Counsel.

Instructions: All submissions must
include the agency name of the Office
of Government Ethics and the
Regulation Identifier Number (RIN),
3209-AA42, for this proposed
rulemaking. All comments, including
attachments and other supporting
materials, will become part of the public
record and be subject to public
disclosure. Comments may be posted at
www.oge.gov. Sensitive personal
information, such as account numbers
or Social Security numbers, should not
be included. Comments generally will
not be edited to remove any identifying
or contact information.

FOR FURTHER INFORMATION CONTACT:
Monica Ashar, Assistant Counsel;
Telephone: 202—-482-9300; TTY: 800—
877-8339; FAX: 202—-482-9237.
SUPPLEMENTARY INFORMATION:

A. Background and Analysis of
Proposed Rule Changes

Title IV of the Ethics in Government
Act of 1978 as amended (the Act), sets
forth the responsibilities of the Director
of the U.S. Office of Government Ethics
in providing overall direction of
executive branch policies related to
preventing conflicts of interest on the
part of officers and employees of any
executive agency. On January 9, 1981, a
final rule was published which set forth

the elements of an agency’s ethics
program, the responsibilities of an
agency head with regard to that
program, and the duties of a Designated
Agency Ethics Official. It also
established the formal advisory opinion
service of the Office of Government
Ethics. See 46 FR 2582-2587 (January 9,
1981). These provisions, which are now
codified at subparts A through C of 5
CFR part 2638, have remained largely
unchanged since they were first issued,
despite having been developed when
the executive branch-wide ethics
program was in its infancy.

The next substantive addition to part
2638 occurred in 1990. The Office of
Government Ethics Reauthorization Act
of 1988, Public Law 100-598, granted
the Director of the Office of Government
Ethics the authority to order corrective
action on the part of individuals and
agencies, and to require certain reports
from agencies. On January 18, 1990, the
Office of Government Ethics issued
interim regulations, as later modified by
the final rule, which established
procedures to correct deficiencies in
executive branch ethics programs; to
bring individual agency employees into
compliance with rules, regulations, and
executive orders relating to standards of
conduct and conflicts of interest; and to
specify requirements for executive
agency reports. See 55 FR 1665-1670
(January 18, 1990) and 55 FR 21845—
21847 (May 30, 1990). These
procedures, which are codified at
subparts D through F of part 2638, have
remained unchanged since the final rule
was issued 26 years ago.

That same year, the Office of
Government Ethics issued a proposed
new subpart G to require executive
branch ethics programs to maintain
ethics training programs for their
employees. See 55 FR 38335-38337
(September 18, 1990). After the final
rule was promulgated in 1992, the
Office of Government Ethics made
several revisions to the training
regulations, based in part on feedback
from agency ethics officials. See 62 FR
11307 (March 12, 1997). The most
recent amendment occurred 16 years
ago, and was done to rewrite the
regulation in plain language. See 65 FR
7275-7281 (February 14, 2000).

The proposed revisions, which are
described in further detail below, draw
upon the collective experience of
agency ethics officials across the
executive branch and the Office of
Government Ethics as the supervising
ethics office. They reflect the extensive
input that the executive branch ethics
community provided throughout the
drafting process. In short, they present
a comprehensive picture of the

executive branch ethics program, its
responsibilities and its procedures, as
reflected through 35 years of
interpreting and implementing the
Ethics in Government Act of 1978, as
amended, as well as other applicable
statutes, regulations, executive orders
and authorities.

Mission and Responsibilities

The proposed subpart A, titled
“Mission and Responsibilities,”
presents an overarching view of the
executive branch ethics program and
establishes context for part 2638. It
opens by setting forth the program’s
core principles: Its mission of
preventing conflicts of interest, the
breadth of conflicts prevention, and the
scope of a conflicts-based program.
Whereas the current regulation
necessarily focuses on the granular
operations of the executive branch
ethics program, the proposed rule seeks
also to articulate the core goals that
guide the program’s work.

Subpart A then expands upon the
regulations that currently exist at
subpart B and that have remained
largely unchanged since their issuance
in 1981. The existing provisions,
collected under the heading
“Designated Agency Ethics Official,”
enumerate the responsibilities of the
agency head, the duties of the
Designated Agency Ethics Official
(DAEQ), and the delegation of those
duties by the DAEO to one or more
deputy agency ethics officials. However,
as the Office of Government Ethics and
agency ethics officials have experienced
in the time since issuance of those
provisions, there are several agency
operations outside of the DAEO’s
control that are nonetheless critical to
the success of an agency ethics program.
Further, while the agency head is
ultimately responsible for the ethics
program, the structure of the existing
subpart B serves to understate the
agency head’s role. The proposed
subpart A improves upon the current
regulation by identifying key
constituencies individually and
delineating their responsibilities.

Subpart A concludes by defining the
role and responsibilities of the Office of
Government Ethics as the supervising
ethics office for the executive branch. It
expands upon the provision presently
located at § 2638.102 to provide a more
comprehensive list of the authorities
and functions of the agency. It also
institutionalizes certain practices, such
as convening quarterly meetings, that
the Office of Government Ethics
otherwise plans to continue
indefinitely.
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Procedures of the Executive Branch
Ethics Program

The proposed subpart B centralizes
the procedures of the executive branch
ethics program. At present, these
procedures are found in the existing
subpart C (Formal Advisory Opinion
Service), the existing subpart F
(Executive Branch Agency Reports), and
in several advisories that are available
on the public-facing Web site of the
Office of Government Ethics. These
procedures concern the furnishing of
information, records and reports to the
Office of Government Ethics; the
executive branch’s collection of
financial disclosure reports; and the
issuance of formal advisory opinions
and other written guidance by the Office
of Government Ethics. Further, the
proposed subpart B will include one
new procedure, which pertains to ethics
preparations for presidential transitions.

With respect to financial disclosure
reports, §§2638.203 through 2638.205
establish the procedures that the
executive branch ethics program will
use to collect public and confidential
financial disclosure reports. Part 2634 of
this chapter addresses the substantive
requirements of public and confidential
financial disclosure, as well as the
processes for individual agencies’
review, maintenance, and, where
applicable, release of financial
disclosure reports.

Government Ethics Education

Subpart C further modernizes the
ethics training regulations currently
located at subpart G. This revision is
one of several that have occurred since
the training regulations were first issued
in 1992. Most notably, it acknowledges
the increased use of technology to fulfill
existing training requirements and
updates the current framework, which
distinguishes between ‘‘verbal training”
and “written training,” so that the key
distinction will be between “live
training” and “‘interactive training.”
Interactive training may take a variety of
forms, and training that satisfies the
requirements for live training will also
always satisfy the requirements for
interactive training.

Additionally, it creates greater
flexibility for agency ethics officials—
who are in the best position to know
their agencies’ programs and
operations—to tailor the content of the
training to meet the needs of their
employees. For example, for employees
who are required to receive annual
training, the current subpart C has
required the agency’s training to cover
each of the principles of ethical
conduct, each of the standards of ethical

conduct, and each of the Federal
conflict of interest statutes, in addition
to any agency supplemental standards
of conduct. The proposed rule distills
this broad range of topics into four key
topic areas and provides the DAEO with
broad discretion to determine how
much of the training to devote to each
of these four topic areas. After covering
these four required topic areas, as
briefly or extensively as the
circumstances warrant, an agency’s
training may focus on other government
ethics topics that the DAEO deems
relevant to the audience being trained.

As part of this modernization, subpart
C also makes adjustments to the existing
requirements for initial ethics
orientation and annual training. At the
same time, it introduces a new
requirement to brief certain agency
leaders around the time of appointment.
This briefing must occur after
confirmation but no later than 15 days
after appointment, unless the DAEO
grants a 15-day extension. A limited
exception permits the DAEO to grant an
individual an additional extension, but
only in extraordinary circumstances. An
individual’s workload, meeting
schedule, or travel schedule will
normally not, without more, constitute
extraordinary circumstances.
Extraordinary circumstances
necessitating an additional extension
might include a natural or manmade
disaster, an imminent threat to national
security, the individual’s physical
incapacity, the individual’s absence
from the office in connection with the
death of a family member, and other
circumstances of a similarly disruptive
magnitude.

Subpart C also introduces
requirements for agencies to inform
prospective employees, in any written
employment offers, of the ethical
obligations associated with the positions
being offered, and to notify newly
appointed supervisors of their unique
role in the agency ethics program. By
taking advantage of existing personnel
systems for issuing written offers of
employment and for training new
supervisors, agencies can, with little
additional effort, inform employees of
their newly acquired ethical
responsibilities. For example, the notice
to new supervisors that is required
under § 2638.306 could be provided to
new supervisors either in the written
notice that they are subject to the
requirements of 5 CFR 412.202(b) or
during the training they receive
pursuant to 5 CFR 412.202(b).

Subpart C acknowledges that ethics
officials may coordinate with other
offices to fulfill certain programmatic
requirements. For example, an agency’s

Office of Human Resources may be
delegated the responsibility to inform
prospective employees, in written
employment offers, of their ethical
obligations. With respect to the tracking
of specified activities performed by
offices that are not supervised by the
DAEQO, as described in § 2638.310, the
Office of Government Ethics requires
only that the DAEO receive a written
summary of the established procedures,
and a written confirmation that these
procedures are being properly
implemented. Where § 2638.310
applies, agencies need not track the
completion of each particular action
taken with respect to individual
employees.

Finally, subpart C eliminates the
formal requirement for agencies to
develop training plans, which largely
consist of inordinately detailed
estimates of various categories of
employees required to complete annual
training in a particular year. In the
experience of the Office of Government
Ethics, these plans appear to contribute
little to the success of agency training
programs while requiring a
disproportionately large effort from
agency ethics officials. The requirement
to engage in reasonable planning efforts
still applies, but the Office of
Government Ethics will no longer
prescribe the form these efforts must
take. See Executive Order 12674 of
April 12, 1989, as modified by
Executive Order 12731 of October 17,
1990.

Correction of Executive Branch Agency
Ethics Programs

The proposed subpart D modifies the
current subpart D, which establishes
procedures for the correction of
executive branch ethics programs. These
procedures are implemented when there
are indications that an agency ethics
program is not in compliance with the
requirements set forth in applicable
government ethics laws and regulations.
The proposed subpart D improves the
current procedures by enumerating
several informal actions that the
Director may take in order to bring the
agency into compliance. These informal
procedures reflect the practice of the
Office of Government Ethics over the
past several decades. The Office of
Government Ethics has found that
informal resolution is often an
appropriate and effective alternative to
formal action because it involves agency
ethics officials and other stakeholders in
actively crafting and implementing a
resolution. However, in the event that
informal action does not resolve the
deficiency, the Director will take formal
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action with respect to the agency’s
ethics program, as required by the Act.

Corrective Action Involving Individual
Employees

The proposed subpart E modifies the
current subpart E, which contains
procedures for addressing potential
violations of noncriminal ethics laws
and regulations by individual
employees. These corrective action
procedures, which were established in
1990, have generated considerable
confusion among external stakeholders
over the past 26 years. The proposed
subpart E therefore seeks to clarify three
fundamental elements. First, it clarifies
the meaning and effect of subpart E,
particularly with respect to the limits on
the authority of the Office of
Government Ethics to direct employees
to take corrective action. Second, it
emphasizes that, in practice, suspected
violations of noncriminal government
ethics laws or regulations are generally
resolved without the need for formal
action on the part of the Office of
Government Ethics. Third, it makes
clear that, as a matter of law, the formal
procedures may be used only when no
criminal law is or has been implicated.

General Provisions

The proposed subpart F, which
comprises general provisions, largely
incorporates subpart A of the current
regulation. Additionally, the proposed
subpart F provides a comprehensive list
of key ethics dates and deadlines that
are otherwise dispersed throughout this
part and other statutes and regulations.

B. Matters of Regulatory Procedure

Regulatory Flexibility Act

As Director of the Office of
Government Ethics, I certify under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) that this proposed rule would
not have a significant economic impact
on a substantial number of small entities
because it primarily affects current and
former Federal executive branch
employees.

Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. chapter 35) does not apply
because this regulation does not contain
information collection requirements that
require approval of the Office of
Management and Budget.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
chapter 5, subchapter II), this proposed
rule would not significantly or uniquely
affect small governments and will not
result in increased expenditures by

State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more (as adjusted for
inflation) in any one year.

Executive Order 13563 and Executive
Order 12866

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select the regulatory
approaches that maximize net benefits
(including economic, environmental,
public health and safety effects,
distributive impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rulemaking has been
designated as a “‘significant regulatory
action” although not economically
significant, under section 3(f) of
Executive Order 12866. Accordingly
this proposed rule has been reviewed by
the Office of Management and Budget.

Executive Order 12988

As Director of the Office of
Government Ethics, I have reviewed this
proposed rule in light of section 3 of
Executive Order 12988, Civil Justice
Reform, and certify that it meets the
applicable standards provided therein.

List of Subjects in 5 CFR Part 2638

Administrative practice and
procedure, Conflict of interests,
Government employees, Reporting and
recordkeeping requirements.

Approved: May 31, 2016.
Walter M. Shaub, Jr.,
Director, Office of Government Ethics.

Accordingly, for the reasons set forth
in the preamble, the Office of
Government Ethics proposes to revise 5
CFR part 2638 to read as follows:

PART 2638—EXECUTIVE BRANCH
ETHICS PROGRAM

Subpart A—Mission and Responsibilities

Sec.

2638.101 Mission.

2638.102 Government ethics
responsibilities of employees.

2638.103 Government ethics
responsibilities of supervisors.

2638.104 Government ethics
responsibilities of agency ethics officials.

2638.105 Government ethics
responsibilities of lead human resources
officials.

2638.106 Government ethics
responsibilities of responsibilities of
Inspectors General.

2638.107 Government ethics
responsibilities of agency heads.

2638.108 Government ethics
responsibilities of the Office of
Government Ethics.

Subpart B—Procedures of the Executive
Branch Ethics Program

2638.201 In general.

2638.202 Furnishing records and
information generally.

2638.203 Collection of public financial
disclosure reports required to be
submitted to the Office of Government
Ethics.

2638.204 Collection of other public
financial disclosure reports.

2638.205 Collection of confidential
financial disclosure reports.

2638.206 Notice to the Director of certain
referrals to the Department of Justice.

2638.207 Annual report on the agency’s
ethics program.

2638.208 Written guidance on the
executive branch ethics program.

2638.209 Formal advisory opinions.

2638.210 Presidential transition planning.

Subpart C—Government Ethics Education

2638.301
2638.302
2638.303

In general.

Definitions.

Notice to prospective employees.

2638.304 Initial ethics training.

2638.305 Additional ethics briefing for
certain agency leaders.

2638.306 Notice to new supervisors.

2638.307 Annual ethics training for
confidential filers and certain other
employees.

2638.308 Annual ethics training for public
filers.

2638.309 Agency-specific ethics education
requirements.

2638.310 Coordinating the agency’s ethics
education program.

Subpart D—Correction of Executive Branch
Agency Ethics Programs

2638.401 In general.
2638.402 Informal action.
2638.403 Formal action.

Subpart E—Corrective Action Involving

Individual Employees

2638.501 In general.

2638.502 Violations of criminal provisions
related to government ethics.

2638.503 Recommendations and advice to
employees and agencies.

2638.504 Violations of noncriminal
provisions related to government ethics.

Subpart F—General Provisions
2638.601 Authority and purpose.
2638.602 Agency regulations.
2638.603 Definitions.

2638.604 Key program dates.

Authority: 5 U.S.C. App. 101-505; E.O.
12674, 54 FR 15159, 3 CFR, 1989 Comp., p.
215, as modified by E.O. 12731, 55 FR 42547,
3 CFR, 1990 Comp., p. 306.

Subpart A—Mission and
Responsibilities

§2638.101 Mission.
(a) Mission. The primary mission of
the executive branch ethics program is



Federal Register/Vol. 81, No. 108/Monday, June 6, 2016 /Proposed Rules

36197

to prevent conflicts of interest on the
part of executive branch employees.

(b) Breadth. The executive branch
ethics program works to ensure that
public servants make impartial
decisions based on the interests of the
public when carrying out the
governmental responsibilities entrusted
to them, serve as good stewards of
public resources, and loyally adhere to
the Constitution and laws of the United
States. The program’s mission includes
preventing conflicts of interest that stem
from: Financial interests; business or
personal relationships; misuses of
official position, official time, or public
resources; and the receipt of gifts. The
mission is focused on both conflicts of
interest and the appearance of conflicts
of interest.

(c) Conflicts-based program. The
executive branch ethics program is a
conflicts-based program, rather than a
solely disclosure-based program. While
transparency is an invaluable tool for
promoting and monitoring ethical
conduct, the executive branch ethics
program requires more than
transparency. This program seeks to
ensure the integrity of governmental
decision-making and to promote public
confidence by preventing conflicts of
interest. Taken together, the systems in
place to identify and address conflicts of
interest establish a foundation on which
to build and sustain an ethical culture
in the executive branch.

§2638.102 Government ethics
responsibilities of employees.

Consistent with the fundamental
principle that public service is a public
trust, every employee in the executive
branch plays a critical role in the
executive branch ethics program. As
provided in the Standards of Conduct at
part 2635 of this chapter, employees
must endeavor to act at all times in the
public’s interest, avoid losing
impartiality or appearing to lose
impartiality in carrying out official
duties, refrain from misusing their
offices for private gain, serve as good
stewards of public resources, and
comply with the requirements of
government ethics laws and regulations,
including any applicable financial
disclosure requirements. Employees
must refrain from participating in
particular matters in which they have
financial interests and, pursuant to
§ 2635.402(f) of this chapter, should
notify their supervisors or ethics
officials when their official duties create
the substantial likelihood of such
conflicts of interest. Collectively, the
charge of employees is to make ethical
conduct the hallmark of government
service.

§2638.103 Government ethics
responsibilities of supervisors.

Every supervisor in the executive
branch has a heightened personal
responsibility for advancing government
ethics. It is imperative that supervisors
serve as models of ethical behavior for
subordinates. Supervisors have a
responsibility to help ensure that
subordinates are aware of their ethical
obligations under the Standards of
Conduct and that subordinates know
how to contact agency ethics officials.
Supervisors are also responsible for
working with agency ethics officials to
help resolve conflicts of interest and
enforce government ethics laws and
regulations, including those requiring
certain employees to file financial
disclosure reports. In addition,
supervisors are responsible, when
requested, for assisting agency ethics
officials in evaluating potential conflicts
of interest and identifying positions
subject to financial disclosure
requirements.

§2638.104 Government ethics
responsibilities of agency ethics officials.

(a) Appointment of a Designated
Agency Ethics Official. Each agency
head must appoint a Designated Agency
Ethics Official (DAEO). The DAEO is the
employee with primary responsibility
for directing the daily activities of the
agency’s ethics program and
coordinating with the Office of
Government Ethics.

(b) Qualifications necessary to serve
as DAEO. The following are necessary
qualifications of an agency’s DAEO:

(1) The DAEO must be an employee
at an appropriate level in the
organization, such that the DAEO is able
to coordinate effectively with officials in
relevant agency components and gain
access to the agency head when
necessary to discuss important matters
related to the agency’s ethics program.

(2) The DAEO must be an employee
who has demonstrated the knowledge,
skills, and abilities necessary to manage
a significant agency program, to
understand and apply complex legal
requirements, and to generate support
for building and sustaining an ethical
culture in the organization.

(3) On an ongoing basis, the DAEO
must demonstrate the capacity to serve
as an effective advocate for the
executive branch ethics program, show
support for the mission of the executive
branch ethics program, prove responsive
to the Director’s requests for documents
and information related to the ethics
program, and serve as an effective
liaison with the Office of Government
Ethics.

(4) In any agency with 1,000 or more
employees, any DAEO appointed after
the effective date of this regulation must
be an employee at the senior executive
level or higher, unless the agency has
fewer than 10 positions at that level.

(c) Responsibilities of the DAEO.
Acting directly or through other
officials, the DAEO is responsible for
taking actions authorized or required
under this subchapter, including the
following:

(1) Serving as an effective liaison to
the Office of Government Ethics;

(2) Maintaining records of agency
ethics program activities;

(3) Promptly and timely furnishing
the Office of Government Ethics with all
documents and information requested
or required under subpart B of this part;

(4) Providing advice and counseling
to prospective and current employees
regarding government ethics laws and
regulations, and providing former
employees with advice and counseling
regarding post-employment restrictions
applicable to them;

(5) Carrying out an effective
government ethics education program
under subpart C of this part;

(6) Taking appropriate action to
resolve conflicts of interest and the
appearance of conflicts of interest,
through recusals, directed divestitures,
waivers, authorizations, reassignments,
and other appropriate means;

(7) Consistent with § 2640.303 of this
chapter, consulting with the Office of
Government Ethics regarding the
issuance of waivers pursuant to 18
U.S.C. 208(b);

(8) Carrying out an effective financial
disclosure program, by:

(i) Establishing such written
procedures as are appropriate relative to
the size and complexity of the agency’s
financial disclosure program for the
filing, review, and, when applicable,
public availability of financial
disclosure reports;

(ii) Requiring public and confidential
filers to comply with deadlines and
requirements for financial disclosure
reports under part 2634 of this chapter
and, in the event of noncompliance,
taking appropriate action to address
such noncompliance;

(iii) Imposing late fees in appropriate
cases involving untimely filing of public
financial disclosure reports;

(iv) Making referrals to the Inspector
General or the Department of Justice in
appropriate cases involving knowing
and willful falsification of financial
disclosure reports or knowing and
willful failure to file financial disclosure
reports;
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(v) Reviewing financial disclosure
reports, with an emphasis on preventing
conflicts of interest;

(vi) Consulting, when necessary, with
financial disclosure filers and their
supervisors to evaluate potential
conflicts of interest;

(vii) Timely certifying financial
disclosure reports and taking
appropriate action with regard to
financial disclosure reports that cannot
be certified; and

(viii) Using the information disclosed
in financial disclosure reports to
prevent and resolve potential conflicts
of interest.

(9) Assisting the agency in its
enforcement of ethics laws and
regulations when agency officials:

(i) Make appropriate referrals to the
Inspector General or the Department of
Justice;

(ii) Take disciplinary or corrective
action; and

(iii) Employ other means available to
them.

(10) Upon request of the Office of
Inspector General, providing that office
with ready and active assistance with
regard to the interpretation and
application of government ethics laws
and regulations, as well as the
procedural requirements of the ethics
program;

(11) Ensuring that the agency has a
process for notifying the Office of
Government Ethics upon referral, made
pursuant to 28 U.S.C. 535, to the
Department of Justice regarding a
potential violation of a conflict of
interest law, unless such notification
would be prohibited by law;

(12) Providing agency officials with
advice on the applicability of
government ethics laws and regulations
to special Government employees;

(13) Requiring timely compliance
with ethics agreements, pursuant to part
2634, subpart H of this chapter;

(14) Conducting ethics briefings for
certain agency leaders, pursuant to
§2638.305;

(15) Prior to any Presidential election,
preparing the agency’s ethics program
for a potential Presidential transition;
and

(16) Periodically evaluating the
agency’s ethics program and making
recommendations to the agency
regarding the resources available to the
ethics program.

(d) Appointment of an Alternate
Designated Agency Ethics Official. Each
agency head must appoint an Alternate
Designated Agency Ethics Official
(ADAEQ). The ADAEO serves as the
primary deputy to the DAEO in the
administration of the agency’s ethics
program. Together, the DAEO and the

ADAEQO direct the daily activities of an
agency’s ethics program and coordinate
with the Office of Government Ethics.
The ADAEO must be an employee who
has demonstrated the skills necessary to
assist the DAEO in the administration of
the agency’s ethics program.

(e) Program support by additional
ethics officials and other individuals.
Subject to approval by the DAEO or the
agency head, an agency may designate
additional ethics officials and other
employees to assist the DAEO in
carrying out the responsibilities of the
ethics program, some of whom may be
designated “deputy ethics officials” for
purposes of parts 2635 and 2636 of this
chapter. The agency is responsible for
ensuring that these employees have the
skills and expertise needed to perform
their assigned duties related to the
ethics program and must provide
appropriate training to them for this
purpose. Although the agency may
appoint such officials as are necessary
to assist in carrying out functions of the
agency'’s ethics program, they will be
subject to the direction of the DAEO
with respect to the functions of the
agency'’s ethics program described in
this chapter. The DAEO retains
authority to make final decisions
regarding the agency’s ethics program
and its functions, subject only to the
authority of the agency head and the
Office of Government Ethics.

(f) Ethics responsibilities that may be
performed only by the DAEO or ADAEO.
In addition to any items reserved for
action by the DAEO or ADAEO in other
parts of this chapter, only the DAEO or
ADAEO may carry out the following
responsibilities:

(1) Request approval of supplemental
agency regulations, pursuant to
§2635.105 of this chapter;

(2) Recommend a separate component
designation, pursuant to § 2641.302(e) of
this chapter;

(3) Request approval of an alternative
means for collecting certain public
financial disclosure reports, pursuant to
§2638.204(c);

(4) Request determinations regarding
public reporting requirements, pursuant
to §§2634.202(c), 2634.203, 2634.205,
and 2634.304(f) of this chapter;

(5) Make determinations, other than
exceptions in individual cases,
regarding the means the agency will use
to collect public or confidential
financial disclosure reports, pursuant to
§§2638.204 and 2638.205;

(6) Request an alternative procedure
for filing confidential financial
disclosure reports, pursuant to
§2634.905(a) of this chapter;

(7) Request a formal advisory opinion
on behalf of the agency or a prospective,

current, or former employee of that
agency, pursuant to § 2638.209(d); and

(8) Request a certificate of divestiture,
pursuant to § 2634.1005(b) of this
chapter.

§2638.105 Government ethics
responsibilities of lead human resources
officials.

(a) The lead human resources official,
as defined in § 2638.603, acting directly
or through delegees, is responsible for:

(1) Promptly notifying the DAEO of
all appointments to positions that
require incumbents to file public or
confidential financial disclosure reports,
with the notification occurring prior to
appointment whenever practicable but
in no case occurring more than 15 days
after appointment; and

(2) Promptly notifying the DAEO of
terminations of employees in positions
that require incumbents to file public
financial disclosure reports, with the
notification occurring prior to
termination whenever practicable but in
no case occurring more than 15 days
after termination.

(b) The lead human resources official
may be assigned certain additional
ethics responsibilities by the agency.

(1) If an agency elects to assign such
responsibilities to human resources
officials, the lead human resources
official is responsible for coordinating,
to the extent necessary and practicable,
with the DAEO to support the agency’s
ethics program;

(2) If the lead human resources
official is responsible for conducting
ethics training pursuant to subpart C of
this part, that official must follow the
DAEQ’s directions regarding applicable
requirements, procedures, and the
qualifications of any presenters,
consistent with the requirements of this
chapter;

(3) If the lead human resources
official is responsible for issuing the
required government ethics notices in
written offers of employment, pursuant
to § 2638.303, or providing supervisory
ethics notices, pursuant to § 2638.306,
that official must comply with any
substantive and procedural
requirements established by the DAEO,
consistent with the requirements of this
chapter; and

(4) To the extent applicable, the lead
human resources official is required to
provide the DAEO with a written
summary and confirmation regarding
procedures for implementing certain
requirements of subpart C of this part by
January 15 each year, pursuant to
§2638.310.

(c) Nothing in this section prevents an
agency head from delegating the duties
described in paragraph (b) of this
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section to another agency official. In the
event that an agency head delegates the
duties described in paragraph (b) of this
section to an agency official other than
the lead human resources official, the
requirements of paragraph (b) of this
section will apply to that official.

§2638.106 Government ethics
responsibilities of Inspectors General.

An agency’s Inspector General has
authority to conduct investigations of
suspected violations of conflict of
interest laws and other government
ethics laws and regulations. An
Inspector General is responsible for
giving serious consideration to a request
made pursuant to section 403 of the
Ethics in Government Act of 1978 (the
“Act”’) by the Office of Government
Ethics for investigation of a possible
violation of a government ethics law or
regulation. In addition, an Inspector
General is responsible for providing the
Office of Government Ethics
information about certain referrals to the
Department of Justice, pursuant to
§2638.206. An Inspector General may
consult with the Director for legal
guidance on the application of
government ethics laws and regulations,
except that the Director may not make
any finding as to whether a provision of
title 18, United States Code, or any
criminal law of the United States
outside of such title, has been or is
being violated.

§2638.107 Government ethics
responsibilities of agency heads.

The agency head is responsible for,
and will exercise personal leadership in,
establishing and maintaining an
effective agency ethics program and
fostering an ethical culture in the
agency. The agency head is also
responsible for:

(a) Designating employees to serve as
the DAEO and ADAEO and notifying
the Director in writing within 30 days
of such designation;

(b) Providing the DAEO with
sufficient resources, including staffing,
to sustain an effective ethics program;

(c) Requiring agency officials to
provide the DAEO with the information,
support, and cooperation necessary for
the accomplishment of the DAEO’s
responsibilities;

(d) When action is warranted,
enforcing government ethics laws and
regulations through appropriate referrals
to the Inspector General or the
Department of Justice, investigations,
and disciplinary or corrective action;

(e) Requiring that violations of
government ethics laws and regulations,
or interference with the functioning of
the agency ethics program, be

appropriately considered in evaluating
the performance of senior executives;

(f) Requiring the Chief Information
Officer and other appropriate agency
officials to support the DAEO in using
technology, to the extent practicable, to
carry out ethics program functions such
as delivering interactive training and
tracking ethics program activities;

(g) Requiring appropriate agency
officials to submit to the Office of
Government Ethics, by May 31 each
year, required reports of travel accepted
by the agency under 31 U.S.C. 1353
during the period from October 1
through March 31;

(h) Requiring appropriate agency
officials to submit to the Office of
Government Ethics, by November 30
each year, required reports of travel
accepted by the agency under 31 U.S.C.
1353 during the period from April 1
through September 30; and

(i) Prior to any Presidential election,
supporting the agency’s ethics program
in preparing for a Presidential
transition.

§2638.108 Government ethics
responsibilities of the Office of Government
Ethics.

The Office of Government Ethics is
the supervising ethics office for the
executive branch, providing overall
leadership and oversight of the
executive branch ethics program
designed to prevent and resolve
conflicts of interest. The Office of
Government Ethics has the authorities
and functions established in the Act.

(a) Authorities and functions. Among
other authorities and functions, the
Office of Government Ethics has the
authorities and functions described in
this section.

(1) The Office of Government Ethics
issues regulations regarding conflicts of
interest, standards of conduct, financial
disclosure, requirements for agency
ethics programs, and executive branch-
wide systems of records for government
ethics records. In issuing any such
regulations, the Office of Government
Ethics will, to the full extent required
under the Act and any Executive Order,
coordinate with the Department of
Justice and the Office of Personnel
Management. When practicable, the
Office of Government Ethics will also
consult with a diverse group of selected
agency ethics officials that represent a
cross section of executive branch
agencies to ascertain representative
views of the DAEO community when
developing substantive revisions to this
chapter.

(2) The Office of Government Ethics
reviews and approves or disapproves
agency supplemental ethics regulations.

(3) The Office of Government Ethics
issues formal advisory opinions to
interested parties, pursuant to
§2638.209. When developing a formal
advisory opinion, the Office of
Government Ethics will provide
interested parties with an opportunity to
comment.

(4) The Office of Government Ethics
issues guidance and informal advisory
opinions, pursuant to § 2638.208. When
practicable, the Office of Government
Ethics will consult with selected agency
ethics officials to ascertain
representative views of the DAEO
community when developing guidance
or informal advisory opinions that the
Director determines to be of significant
interest to a broad segment of the DAEO
community.

(5) The Office of Government Ethics
supports agency ethics officials through
such training, advice, and counseling as
the Director deems necessary.

(6) The Office of Government Ethics
provides assistance in interpreting
government ethics laws and regulations
to executive branch Offices of Inspector
General and other executive branch
entities.

(7) When practicable, the Office of
Government Ethics convenes quarterly
executive branch-wide meetings of key
agency ethics officials. When the Office
of Government Ethics convenes a major
executive branch-wide trai