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Amendments to the 2013 Mortgage
Rules Under the Real Estate
Settlement Procedures Act (Regulation
X) and the Truth in Lending Act
(Regulation Z)

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Final rule.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) is
amending certain mortgage servicing
rules issued by the Bureau in 2013. This
final rule clarifies, revises, or amends
provisions regarding force-placed
insurance notices, policies and
procedures, early intervention, and loss
mitigation requirements under
Regulation X’s servicing provisions; and
prompt crediting and periodic statement
requirements under Regulation Z’s
servicing provisions. The final rule also
addresses proper compliance regarding
certain servicing requirements when a
person is a potential or confirmed
successor in interest, is a debtor in
bankruptcy, or sends a cease
communication request under the Fair
Debt Collection Practices Act. The final
rule also makes technical corrections to
several provisions of Regulations X and
Z. The Bureau is issuing concurrently
with this final rule an interpretive rule
under the Fair Debt Collection Practices
Act relating to servicers’ compliance
with certain mortgage servicing rules.
DATES: This final rule is effective on
October 19, 2017, except that the
following amendments are effective on
April 19, 2018: Amendatory instructions
5,6.b,7,8,9,11.b, 17.a.ii, 17.b.ii, 17.c,
17.d.ii, 17.£i, 17.i.4, 17.k, 19, 20, 22,
23.c, 25.a, 25.b, 25.c.ii, and 25.d.ii. For
additional discussion regarding the
effective date of the rule, see part VI of
the SUPPLEMENTARY INFORMATION below.
FOR FURTHER INFORMATION CONTACT:
Dania L. Ayoubi, David H. Hixson,
Alexandra W. Reimelt, or Joel L.
Singerman, Counsels; or William R.
Corbett, Laura A. Johnson, or Amanda E.
Quester, Senior Counsels; Office of
Regulations, at (202) 435-7700.
SUPPLEMENTARY INFORMATION:

I. Summary of the Final Rule

In January 2013, the Bureau issued
several final rules concerning mortgage
markets in the United States (2013 Title
XIV Final Rules), pursuant to the Dodd-

Frank Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act), Public
Law 111-203, 124 Stat. 1376 (2010).1
Two of these rules were (1) the Mortgage
Servicing Rules Under the Real Estate
Settlement Procedures Act (Regulation
X) (2013 RESPA Servicing Final Rule); 2
and (2) the Mortgage Servicing Rules
Under the Truth in Lending Act
(Regulation Z) (2013 TILA Servicing
Final Rule).3

The Bureau clarified and revised
those rules through notice and comment
rulemaking during the summer and fall
of 2013 in the (1) Amendments to the
2013 Mortgage Rules under the Real
Estate Settlement Procedures Act
(Regulation X) and the Truth in Lending
Act (Regulation Z) (July 2013 Mortgage
Final Rule)4 and (2) Amendments to the
2013 Mortgage Rules under the Equal
Credit Opportunity Act (Regulation B),
Real Estate Settlement Procedures Act
(Regulation X), and the Truth in
Lending Act (Regulation Z) (September
2013 Mortgage Final Rule).5 In October
2013, the Bureau clarified compliance
requirements in relation to successors in
interest, early intervention
requirements, bankruptcy law, and the
Fair Debt Collection Practices Act
(FDCPA),® through an Interim Final
Rule (October 2013 IFR or IFR) 7 and a

1 Specifically, on January 10, 2013, the Bureau
issued Escrow Requirements Under the Truth in
Lending Act (Regulation Z), 78 FR 4725 (Jan. 22,
2013) (2013 Escrows Final Rule), High-Cost
Mortgage and Homeownership Counseling
Amendments to the Truth in Lending Act
(Regulation Z) and Homeownership Counseling
Amendments to the Real Estate Settlement
Procedures Act (Regulation X), 78 FR 6855 (Jan. 31,
2013) (2013 HOEPA Final Rule), and Ability to
Repay and Qualified Mortgage Standards Under the
Truth in Lending Act (Regulation Z), 78 FR 6407
(Jan. 30, 2013) (January 2013 ATR Final Rule). The
Bureau concurrently issued a proposal to amend the
January 2013 ATR Final Rule, which was finalized
on May 29, 2013. See 78 FR 6621 (Jan. 30, 2013)
(January 2013 ATR Proposal) and 78 FR 35429 (June
12, 2013) (May 2013 ATR Final Rule). On January
17, 2013, the Bureau issued the Real Estate
Settlement Procedures Act (Regulation X) and Truth
in Lending Act (Regulation Z) Mortgage Servicing
Final Rules, 78 FR 10901 (Feb. 14, 2013)
(Regulation Z) and 78 FR 10695 (Feb. 14, 2013)
(Regulation X) (2013 Mortgage Servicing Final
Rules). On January 18, 2013, the Bureau issued the
Disclosure and Delivery Requirements for Copies of
Appraisals and Other Written Valuations Under the
Equal Credit Opportunity Act (Regulation B), 78 FR
7215 (Jan. 31, 2013) (2013 ECOA Valuations Final
Rule) and, jointly with other agencies, issued
Appraisals for Higher-Priced Mortgage Loans
(Regulation Z), 78 FR 10367 (Feb. 13, 2013) (2013
Interagency Appraisals Final Rule). On January 20,
2013, the Bureau issued the Loan Originator
Compensation Requirements under the Truth in
Lending Act (Regulation Z), 78 FR 11279 (Feb. 15,
2013) (2013 Loan Originator Final Rule).

278 FR 10695 (Feb. 14, 2013).

378 FR 10901 (Feb. 14, 2013).

478 FR 44685 (July 24, 2013).

578 FR 60381 (Oct. 1, 2013).

615 U.S.C. 1692 et seq.

778 FR 62993 (Oct. 23, 2013).

contemporaneous compliance bulletin
(October 2013 Servicing Bulletin).8 In
addition, in October 2014, the Bureau
added an alternative definition of small
servicer in the Amendments to the 2013
Mortgage Rules under the Truth in
Lending Act (Regulation Z).® The
purpose of each of these updates was to
address important questions raised by
industry, consumer advocacy groups,
and other stakeholders. The 2013
RESPA Servicing Final Rule and the
2013 TILA Servicing Final Rule, as
amended in 2013 and 2014, are
collectively referred to herein as the
2013 Mortgage Servicing Final Rules.

On November 20, 2014, the Bureau
issued a proposed rule that would have
further amended the 2013 Mortgage
Servicing Final Rules.1® The proposal
covered nine major topics, and focused
primarily on clarifying, revising, or
amending provisions regarding force-
placed insurance notices, policies and
procedures, early intervention, and loss
mitigation requirements under
Regulation X’s servicing provisions; and
prompt crediting and periodic statement
requirements under Regulation Z’s
servicing provisions. The proposal also
addressed proper compliance regarding
certain servicing requirements when a
person is a potential or confirmed
successor in interest, is a debtor in
bankruptcy, or sends a cease
communication request under the Fair
Debt Collection Practices Act.

The Bureau is now finalizing the
proposed amendments, with additional
clarifications and revisions, to revise
regulatory provisions and official
interpretations relating to the Regulation
X and Z mortgage servicing rules.1* The
final rule also covers nine major topics,
summarized below, generally in the
order they appear in the final rule. More
details can be found in the section-by-
section analysis below.

1. Successors in interest. The Bureau
is finalizing three sets of rule changes
relating to successors in interest. First,
the Bureau is adopting definitions of
successor in interest for purposes of
Regulation X’s subpart C and Regulation
Z that are modeled on the categories of
transfers protected under section 341(d)
of the Garn-St Germain Act. Second, the
Bureau is finalizing rules relating to

8 Bureau of Consumer Fin. Prot., CFPB Bulletin
2013-12, Implementation Guidance for Certain
Mortgage Servicing Rules (Oct. 15, 2013), available
at http://files.consumerfinance.gov/f/201310_cfpb_
mortgage-servicing_bulletin.pdyf.

979 FR 65300, 65304 (Nov. 3, 2014).

1079 FR 74175 (Dec. 15, 2014).

11 Note that RESPA and TILA differ in their
terminology. Whereas Regulation X generally refers
to “borrowers,” Regulation Z generally refers to
“‘consumers.”


http://files.consumerfinance.gov/f/201310_cfpb_mortgage-servicing_bulletin.pdf
http://files.consumerfinance.gov/f/201310_cfpb_mortgage-servicing_bulletin.pdf
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how a mortgage servicer confirms a
successor in interest’s identity and
ownership interest.12 Third, the Bureau
is applying the Regulation X and Z
mortgage servicing rules to successors in
interest once a servicer confirms the
successor in interest’s status.

2. Definition of delinquency. The
Bureau is finalizing a general definition
of delinquency that applies to all of the
servicing provisions of Regulation X and
the provisions regarding periodic
statements for mortgage loans in
Regulation Z. Delinquency means a
period of time during which a borrower
and a borrower’s mortgage loan
obligation are delinquent. A borrower
and a borrower’s mortgage loan
obligation are delinquent beginning on
the date a periodic payment sufficient to
cover principal, interest, and, if
applicable, escrow, becomes due and
unpaid, until such time as no periodic
payment is due and unpaid.

3. Requests for information. The
Bureau is finalizing amendments that
change how a servicer must respond to
requests for information asking for
ownership information for loans in trust
for which the Federal National Mortgage
Association (Fannie Mae) or Federal
Home Loan Mortgage Corporation
(Freddie Mac) is the owner of the loan
or the trustee of the securitization trust
in which the loan is held.

4. Force-placed insurance. The
Bureau is finalizing amendments to the
force-placed insurance disclosures and
model forms to account for when a
servicer wishes to force-place insurance
when the borrower has insufficient,
rather than expiring or expired, hazard
insurance coverage on the property.
Additionally, servicers now will have
the option to include a borrower’s
mortgage loan account number on the
notices required under § 1024.37. The
Bureau also is finalizing several
technical edits to correct discrepancies
between the model forms and the text of
§1024.37.

5. Early intervention. The Bureau is
clarifying the early intervention live
contact obligations for servicers to
establish or make good faith efforts to
establish live contact so long as the
borrower remains delinquent. The
Bureau is also clarifying requirements
regarding the frequency of the written
early intervention notices, including
when there is a servicing transfer. In
addition, regarding certain borrowers
who are in bankruptcy or who have
invoked their cease communication

12 This final rule uses the term ‘“‘successor in
interest’s status” to refer to the successor in
interest’s identity and ownership interest in the
property.

rights under the FDCPA, the Bureau is
finalizing exemptions for servicers from
complying with the live contact
obligations but requiring servicers to
provide written early intervention
notices under certain circumstances.

6. Loss mitigation. The Bureau is
finalizing several amendments relating
to the loss mitigation requirements. The
final rule: (1) Requires servicers to meet
the loss mitigation requirements more
than once in the life of a loan for
borrowers who become current on
payments at any time between the
borrower’s prior complete loss
mitigation application and a subsequent
loss mitigation application; (2) modifies
an existing exception to the 120-day
prohibition on foreclosure filing to
allow a servicer to join the foreclosure
action of a superior or subordinate
lienholder; (3) clarifies how servicers
select the reasonable date by which a
borrower should return documents and
information to complete an application;
(4) clarifies that, if the servicer has
already made the first notice or filing,
and a borrower timely submits a
complete loss mitigation application: (i)
The servicer must not move for
foreclosure judgment or order of sale, or
conduct a foreclosure sale, even where
the sale proceedings are conducted by a
third party, unless one of the specified
circumstances is met (i.e., the
borrower’s loss mitigation application is
properly denied, withdrawn, or the
borrower fails to perform on a loss
mitigation agreement); (ii) that absent
one of the specified circumstances,
conduct of the sale violates the rule; (iii)
that the servicer must instruct
foreclosure counsel promptly not to
make any further dispositive motion, to
avoid a ruling or order on a pending
dispositive motion, or to prevent
conduct of a foreclosure sale, unless one
of the specified circumstances is met;
and (iv) that the servicer is not relieved
from its obligations by counsel’s actions
or inactions; (5) requires that servicers
provide a written notice to a borrower
within five days (excluding Saturdays,
Sundays, or legal holidays) after they
receive a complete loss mitigation
application and requires that the notice:
(i) Indicate that the servicer has received
a complete application; (ii) provide the
date of completion, a statement that the
servicer expects to complete its
evaluation within 30 days from the date
it received the complete application,
and an explanation that the borrower is
entitled to certain specific foreclosure
protections and may be entitled to
additional protections under State or
Federal law; (iii) clarify that the servicer
might need additional information later,

in which case the evaluation could take
longer and the foreclosure protections
could end if the servicer does not
receive the information as requested; (6)
sets forth how servicers must attempt to
obtain information not in the borrower’s
control and evaluate a loss mitigation
application while waiting for third party
information; requires servicers to
exercise reasonable diligence to obtain
the information and prohibits servicers
from denying borrowers solely because
a servicer lacks required information not
in the borrower’s control, except under
certain circumstances; requires servicers
in this circumstance to complete all
possible steps in the evaluation process
within the 30 days, notwithstanding the
lack of the required third-party
information; requires that servicers
promptly provide a written notice to the
borrower if the servicer lacks required
third party information 30 days after
receiving the borrower’s complete
application and cannot evaluate the
application in accordance with
applicable requirements established by
the owner or assignee of the mortgage
loan; and requires servicers to notify
borrowers of their determination on the
application in writing promptly upon
receipt of the third party information it
lacked; (7) permits servicers to offer a
short-term repayment plan based upon
an evaluation of an incomplete loss
mitigation application; (8) clarifies that
servicers may stop collecting documents
and information from a borrower for a
particular loss mitigation option after
receiving information confirming that,
pursuant to any requirements
established by the owner or assignee,
the borrower is ineligible for that
option; and clarifies that servicers may
not stop collecting documents and
information for any loss mitigation
option based solely upon the borrower’s
stated preference but may stop
collecting documents and information
for any loss mitigation option based on
the borrower’s stated preference in
conjunction with other information, as
prescribed by requirements established
by the owner or assignee of the mortgage
loan; and (9) addresses and clarifies
how loss mitigation procedures and
timelines apply when a transferee
servicer receives a mortgage loan for
which there is a loss mitigation
application pending at the time of a
servicing transfer.

7. Prompt payment crediting. The
Bureau is clarifying how servicers must
treat periodic payments made by
consumers who are performing under
either temporary loss mitigation
programs or permanent loan
modifications. Periodic payments made
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pursuant to temporary loss mitigation
programs must continue to be credited
according to the loan contract and
could, if appropriate, be credited as
partial payments, while periodic
payments made pursuant to a
permanent loan modification must be
credited under the terms of the
permanent loan agreement.

8. Periodic statements. The Bureau is
finalizing several requirements relating
to periodic statements. The final rule:
(1) Clarifies certain periodic statement
disclosure requirements relating to
mortgage loans that have been
accelerated, are in temporary loss
mitigation programs, or have been
permanently modified, to conform
generally the disclosure of the amount
due with the Bureau’s understanding of
the legal obligation in each of those
circumstances, including that the
amount due may only be accurate for a
specified period of time when a
mortgage loan has been accelerated; (2)
requires servicers to send modified
periodic statements (or coupon books,
where servicers are otherwise permitted
to send coupon books instead of
periodic statements) to consumers who
have filed for bankruptcy, subject to
certain exceptions, with content varying
depending on whether the consumer is
a debtor in a chapter 7 or 11 bankruptcy
case, or a chapter 12 or 13 bankruptcy
case; and includes proposed sample
periodic statement forms that servicers
may use for consumers in bankruptcy to
ensure compliance with §1026.41; and
(3) exempts servicers from the periodic
statement requirement for charged-off
mortgage loans if the servicer will not
charge any additional fees or interest on
the account and provides a periodic
statement including additional
disclosures related to the effects of
charge-off.

9. Small servicer. The Bureau is
finalizing certain changes to the small
servicer determination. The small
servicer exemption generally applies to
servicers who service 5,000 or fewer
mortgage loans for all of which the
servicer is the creditor or assignee. The
final rule excludes certain seller-
financed transactions and mortgage
loans voluntarily serviced for a non-
affiliate, even if the non-affiliate is not
a creditor or assignee, from being
counted toward the 5,000 loan limit,
allowing servicers that would otherwise
qualify for small servicer status to retain
their exemption while servicing those
transactions.

In addition to the changes discussed
above, the final rule also makes
technical corrections and minor
clarifications to wording throughout
several provisions of Regulations X and

Z that generally are not substantive in
nature.

II. Background

Title XIV Rules Under the Dodd-Frank
Act

In response to an unprecedented cycle
of expansion and contraction in the
mortgage market that sparked the most
severe U.S. recession since the Great
Depression, Congress passed the Dodd-
Frank Act, which was signed into law
on July 21, 2010. In the Dodd-Frank Act,
Congress established the Bureau and
generally consolidated the rulemaking
authority for Federal consumer financial
laws, including the Truth in Lending
Act (TILA) and the Real Estate
Settlement Procedures Act (RESPA), in
the Bureau.13 At the same time,
Congress significantly amended the
statutory requirements governing
mortgages with the intent to restrict the
practices that contributed to and
exacerbated the crisis.’* Under the
statute, most of these new requirements
would have taken effect automatically
on January 21, 2013, if the Bureau had
not issued implementing regulations by
that date.15 To avoid uncertainty and
potential disruption in the national
mortgage market at a time of economic
vulnerability, the Bureau issued several
final rules in January 2013 to implement
these new statutory provisions and
provide for an orderly transition. These
rules included the 2013 RESPA
Servicing Final Rule and the 2013 TILA
Servicing Final Rule, issued on January
17, 2013. Pursuant to the Dodd-Frank
Act, which permitted a maximum of one
year for implementation, these rules
became effective on January 10, 2014.
The Bureau issued additional
corrections and clarifications to the
2013 RESPA Servicing Final Rule and
the 2013 TILA Servicing Final Rule in

13 See, e.g., sections 1011 and 1021 of the Dodd-
Frank Act, 12 U.S.C. 5491 and 5511 (establishing
and setting forth the purpose, objectives, and
functions of the Bureau); section 1061 of the Dodd-
Frank Act, 12 U.S.C. 5581 (consolidating certain
rulemaking authority for Federal consumer
financial laws in the Bureau); section 1100A of the
Dodd-Frank Act (codified in scattered sections of 15
U.S.C.) (similarly consolidating certain rulemaking
authority in the Bureau). But see Section 1029 of
the Dodd-Frank Act, 12 U.S.C. 5519 (subject to
certain exceptions, excluding from the Bureau’s
authority any rulemaking authority over a motor
vehicle dealer that is predominantly engaged in the
sale and servicing of motor vehicles, the leasing and
servicing of motor vehicles, or both).

14 See title XIV of the Dodd-Frank Act, Public
Law 111-203, 124 Stat. 1376 (2010) (codified in
scattered sections of 12 U.S.C., 15 U.S.C., and 42
U.S.C.).

15 See Dodd-Frank Act section 1400(c), 15 U.S.C.
1601 note.

the summer and fall of 2013 and in the
fall of 2014.

III. Summary of the Rulemaking
Process

A. Implementation Plan for New
Mortgage Rules

On February 13, 2013, the Bureau
announced an initiative to support
implementation of the new mortgage
rules (Implementation Plan),16 under
which the Bureau would work with the
mortgage industry to ensure that the
2013 Title XIV Final Rules could be
implemented accurately and
expeditiously. The Implementation Plan
included: (1) Coordination with other
agencies; (2) Publication of plain-
language guides to the new rules; (3)
Ongoing conversations with
stakeholders involved in
implementation with respect to
questions and concerns they had
identified; (4) Publication of additional
interpretive guidance and corrections or
clarifications of the new rules as
needed; (5) Publication of readiness
guides for the new rules; and (5)
Education of consumers on the new
rules.

In the course of the implementation
process, the Bureau identified a number
of respects in which the 2013 Mortgage
Servicing Final Rules posed
implementation challenges. As a result,
in July 2013 and September 2013,
following notice and comment, the
Bureau issued two final rules amending
discrete aspects of the 2013 Mortgage
Servicing Final Rules. Among other
things, the July 2013 Mortgage Final
Rule clarified, corrected, or amended
provisions on the relation to State law
to Regulation X’s servicing
requirements; implementation dates for
certain adjustable-rate mortgage
servicing notices under Regulation Z;
and the small servicer exemption from
certain servicing rules. Among other
things, the September 2013 Mortgage
Final Rule modified provisions of
Regulation X related to error resolution,
information requests, and loss
mitigation procedures. In October 2013,
the Bureau issued an IFR, which among
other things, provisionally suspended
the effectiveness of certain requirements
of the 2013 Mortgage Servicing Final
Rules with respect to consumers in
bankruptcy and consumers who had
exercised their rights under the FDCPA
to direct that debt collectors cease

16 Press Release, Bureau of Consumer Fin. Prot.,
CFPB Lays Out Implementation Plan for New
Mortgage Rules (Feb. 13, 2013), available at http://
www.consumerfinance.gov/newsroom/consumer-
financial-protection-bureau-lays-out-
implementation-plan-for-new-mortgage-rules/.


http://www.consumerfinance.gov/newsroom/consumer-financial-protection-bureau-lays-out-implementation-plan-for-new-mortgage-rules/
http://www.consumerfinance.gov/newsroom/consumer-financial-protection-bureau-lays-out-implementation-plan-for-new-mortgage-rules/
http://www.consumerfinance.gov/newsroom/consumer-financial-protection-bureau-lays-out-implementation-plan-for-new-mortgage-rules/
http://www.consumerfinance.gov/newsroom/consumer-financial-protection-bureau-lays-out-implementation-plan-for-new-mortgage-rules/
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contacting them with respect to
outstanding debts. In the October 2013
Servicing Bulletin, the Bureau also
clarified compliance requirements
regarding successors in interest, early
intervention live contact requirements,
and the FDCPA. In addition, in October
2014, the Bureau issued a final rule that,
among other things, added an
alternative definition of small servicer
that applies to certain nonprofit entities
that service, for a fee, only loans for
which the servicer or an associated
nonprofit entity is the creditor.

B. Ongoing Monitoring

After the January 10, 2014 effective
date of the rules, the Bureau has
continued to engage in ongoing outreach
and monitoring with industry,
consumer advocacy groups, and other
stakeholders. As a result, the Bureau has
identified further issues that continue to
pose implementation challenges or
require clarification. The Bureau has
also recognized that there are instances
in which the rules are creating
unintended consequences or failing to
achieve desired objectives.

The Bureau recognizes that industry
has incurred costs in the
implementation of the 2013 Mortgage
Servicing Final Rules. The Bureau
believes that the majority of the
provisions in this final rule would
impose, at most, minimal new
compliance burdens, and in many cases
would reduce the compliance burden
relative to the existing rules. Where the
Bureau is adding new requirements to
the 2013 Mortgage Servicing Final
Rules, the Bureau is doing so after
careful weighing of incremental costs
and benefits.

This final rule adopts the proposed
amendments with some additional
clarifications and revisions. The
purpose of these updates is to address
important questions raised by industry,
consumer advocacy groups, and other
stakeholders.

C. Testing of Bankruptcy Periodic
Statement Sample Forms

In the proposed rule, the Bureau
indicated that it would conduct
consumer testing of the proposed
sample periodic statement forms for
consumers who have filed for
bankruptcy and would publish and seek
comment on a report summarizing the
methods and results of such testing
prior to finalizing any sample forms.
Following publication of the proposed
rule, the Bureau engaged Fors Marsh
Group (FMG), a research and consulting
firm that specializes in designing
disclosures and consumer testing, to
conduct one-on-one cognitive

interviews to test the Bureau’s proposed
sample periodic statement forms for
consumers who have filed for
bankruptcy. As described in detail in
the report summarizing the testing,1”
between May 2015 and August 2015, the
Bureau worked with the firm to conduct
three rounds of one-on-one cognitive
interviews with a total of 51 consumers
in Arlington, Virginia, Fort Lauderdale,
Florida, and Chicago, Illinois. Efforts
were made to recruit a significant
number of participants who had filed
for bankruptcy, who had a mortgage
(preferably when they filed for
bankruptcy), and who had trouble
making mortgage payments in the last
two years.

During the interviews, participants
were shown sample modified periodic
statements. In general, participants who
had filed for chapter 7 bankruptcy
reviewed statements tailored to
borrowers who are debtors in a chapter
7 or chapter 11 bankruptcy case, while
participants who had filed for chapter
13 bankruptcy reviewed statements
tailored to borrowers who are debtors in
a chapter 12 or chapter 13 bankruptcy
case. Participants were asked specific
questions to test their understanding of
the information presented in the sample
statements and how easily they could
find various pieces of information
presented in the sample statements, as
well as to learn about how they would
use the information presented in the
sample statements. The Bureau and
FMG jointly developed revisions to all
of the forms between rounds to address
any apparent usability or
comprehension issues and in response
to public comments the Bureau received
on the proposed rule.

The Bureau conducted the consumer
testing after the close of the original
comment period. The notice seeking
public comment specifically on the
report summarizing the methods and
results of the testing was published in
the Federal Register on April 26,
2016.18

D. Comments on the Proposed Rule and
Testing of Bankruptcy Periodic
Statement Sample Forms

The Bureau issued the proposed rule
on November 20, 2014, and the proposal
was published in the Federal Register
on December 15, 2014.19 The comment

17 Fors Marsh Group, Testing of Bankruptcy
Periodic Statement Forms for Mortgage Servicing
(Feb. 2016), available at http://
www.consumerfinance.gov/data-research/research-
reports/testing-bankruptcy-periodic-statement-
forms-mortgage-servicing/ (report on consumer
testing submitted to the Bureau of Consumer Fin.
Prot.).

1881 FR 24519 (Apr. 26, 2016).

1979 FR 74175 (Dec. 15, 2014).

period ended on March 16, 2015. The
comment period on the report
summarizing the results of the
consumer testing of bankruptcy periodic
statement sample forms ended on May
26, 2016. The Bureau received more
than 160 comments on the proposed
rule and approximately 20 comments on
the testing report. The comments were
received from consumers, consumer
advocacy groups, government agencies,
servicers, industry trade associations,
and others. As discussed in more detail
below, the Bureau has considered these
comments in adopting this final rule.

The Bureau notes that a number of
consumer advocacy group commenters
discussed language access and
communications with consumers with
limited English proficiency (LEP) and
indicated that this is an area that needs
further action and attention from the
Bureau. One commenter urged the
Bureau to consider additional
rulemaking to require servicers to
respond effectively to the needs of LEP
borrowers. Another commenter stated
that servicers’ failure to communicate
effectively with LEP homeowners
remains a major unresolved issue, and
said that servicers fail to provide written
communication in the homeowner’s
preferred non-English language, fail to
provide adequate oral translation for
LEP homeowners, and refuse to accept
official government documents in non-
English languages. The commenter
suggested that the Bureau should ensure
that materials and points of contact are
available in homeowners’ preferred
languages.

The Bureau takes seriously the
important considerations of language
access. The Bureau believes that LEP
consumers should be served fairly,
equitably, and in a nondiscriminatory
manner. The Bureau recognizes that LEP
consumers face particular challenges
and obstacles in accessing effective loss
mitigation. The Bureau believes that
servicers should communicate with
borrowers clearly, including in the
consumer’s preferred language, where
possible, and especially when lenders
advertise in the consumer’s preferred
language.

T%ie Bureau has not had the
opportunity, however, to test either the
new disclosures that the Bureau is
adopting in this final rule or the pre-
existing RESPA and TILA servicing
disclosures in languages other than
English. Nor has the Bureau had the
opportunity to take comment from all
interested parties about the significant
operational challenges implicated in
addressing language access in the
mortgage servicing context.
Accordingly, the Bureau is not imposing


http://www.consumerfinance.gov/data-research/research-reports/testing-bankruptcy-periodic-statement-forms-mortgage-servicing/
http://www.consumerfinance.gov/data-research/research-reports/testing-bankruptcy-periodic-statement-forms-mortgage-servicing/
http://www.consumerfinance.gov/data-research/research-reports/testing-bankruptcy-periodic-statement-forms-mortgage-servicing/
http://www.consumerfinance.gov/data-research/research-reports/testing-bankruptcy-periodic-statement-forms-mortgage-servicing/
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mandatory language translation
requirements or other language access
requirements at this time with respect to
the mortgage servicing disclosures and
other mortgage servicing requirements.

Although the Bureau declines at this
time to implement requirements
regarding language access, the Bureau
reiterates the importance of servicers
communicating clearly and in a non-
discriminatory manner with all
consumers, including those with limited
English proficiency. Servicers should
ensure they are in compliance with all
applicable law. For instance, servicers
may have separate responsibilities
under State law, which may, in certain
circumstances, require that financial
institutions provide foreign language
services. As the Bureau has previously
noted, the Final Servicing Rules do not
have the effect of prohibiting State law
from affording borrowers broader
consumer protections relating to
mortgage servicing than those conferred
under the mortgage servicing rules.20
The Bureau will continue to consider
language access generally in connection
with mortgage servicing, including
access to effective loss mitigation. The
Bureau continues to explore the
obstacles that LEP consumers face when
attempting to access credit, as well as
the challenges that servicers and
creditors face when interacting with
those consumers.2! The Bureau will
consider further requirements on
servicer communications with LEP
consumers in the mortgage servicing
context, if appropriate.

IV. Legal Authority

As discussed more fully in the
section-by-section analysis, the Bureau
is issuing this final rule pursuant to
RESPA, TILA, the FDCPA, and the
Dodd-Frank Act. Section 1061 of the
Dodd-Frank Act transferred to the
Bureau the “consumer financial
protection functions” previously vested
in certain other Federal agencies,
including the Board of Governors of the
Federal Reserve System (Board). The
term ““consumer financial protection

2078 FR 10696, 10706 (Feb. 14, 2013).

21 The Bureau has created a Language Access
Task Force, which is an internal cross-divisional
working group aimed at developing and executing
a Bureau-wide strategy to provide LEP consumers
with meaningful access to information produced by
the Bureau. The Language Access Task Force
coordinated the development of the Bureau’s
Language Access Plan, which describes the
Bureau’s policy and how the current language
access activities are implemented across all of the
Bureau’s operations, programs, and services. Bureau
of Consumer Fin. Prot. Language Access Plan,
available at https://www.federalregister.gov/
articles/2014/10/08/2014-24122/proposed-
language-access-plan-for-the-consumer-financial-
protection-bureau.

function” is defined to include “all
authority to prescribe rules or issue
orders or guidelines pursuant to any
Federal consumer financial law,
including performing appropriate
functions to promulgate and review
such rules, orders, and guidelines.”
Section 1061 of the Dodd-Frank Act also
transferred to the Bureau all of the
Department of Housing and Urban
Development’s (HUD’s) consumer
protection functions relating to RESPA.
Title X of the Dodd-Frank Act,
including section 1061 of the Dodd-
Frank Act, along with RESPA, TILA, the
FDCPA, and certain subtitles and
provisions of title XIV of the Dodd-
Frank Act, are Federal consumer
financial laws.22

A. RESPA

Section 19(a) of RESPA, 12 U.S.C.
2617(a), authorizes the Bureau to
prescribe such rules and regulations, to
make such interpretations, and to grant
such reasonable exemptions for classes
of transactions, as may be necessary to
achieve the purposes of RESPA, which
include its consumer protection
purposes. In addition, section 6(j)(3) of
RESPA, 12 U.S.C. 2605(j)(3), authorizes
the Bureau to establish any
requirements necessary to carry out
section 6 of RESPA, and section
6(k)(1)(E) of RESPA, 12 U.S.C.
2605(k)(1)(E), authorizes the Bureau to
prescribe regulations that are
appropriate to carry out RESPA’s
consumer protection purposes. As
identified in the 2013 RESPA Servicing
Final Rule, the consumer protection
purposes of RESPA include ensuring
that servicers respond to borrower
requests and complaints in a timely
manner and maintain and provide
accurate information, helping borrowers
avoid unwarranted or unnecessary costs
and fees and facilitating review for
foreclosure avoidance options. Each of
the amendments or clarifications to
Regulation X is intended to achieve
some or all these purposes.

Additionally, as explained below,
certain of the amendments to Regulation
X implement specific provisions of
RESPA.

22 See Dodd-Frank Act section 1002(14), 12 U.S.C.
5481(14) (defining “‘Federal consumer financial
law”” to include the “enumerated consumer laws,”
the provisions of title X of the Dodd-Frank Act, and
the laws for which authorities are transferred under
title X subtitles F and H of the Dodd-Frank Act);
Dodd-Frank Act section 1002(12), 12 U.S.C.
5481(12) (defining “enumerated consumer laws” to
include TILA); Dodd-Frank Act section 1400(b), 12
U.S.C. 5481(12) note (defining “enumerated
consumer laws” to include certain subtitles and
provisions of Dodd-Frank Act title XIV); Dodd-
Frank Act section 1061(b)(7), 12 U.S.C. 5581(b)(7)
(transferring to the Bureau all of HUD’s consumer
protection functions relating to RESPA).

This final rule also includes
amendments to the official Bureau
commentary in Regulation X. Section
19(a) of RESPA authorizes the Bureau to
make such reasonable interpretations of
RESPA as may be necessary to achieve
the consumer protection purposes of
RESPA. Good faith compliance with the
interpretations affords servicers
protection from liability under section
19(b) of RESPA.

B. TILA

Section 105(a) of TILA, 15 U.S.C.
1604(a), authorizes the Bureau to
prescribe regulations to carry out the
purposes of TILA. Under section 105(a),
such regulations may contain such
additional requirements, classifications,
differentiations, or other provisions, and
may provide for such adjustments and
exceptions for all or any class of
transactions, as in the judgment of the
Bureau are necessary or proper to
effectuate the purposes of TILA, to
prevent circumvention or evasion
thereof, or to facilitate compliance
therewith. Under section 102(a), 15
U.S.C. 1601(a), the purposes of TILA
include assuring the meaningful
disclosure of credit terms to enable
consumers to compare more readily the
various credit terms available and avoid
the uninformed use of credit and to
protect consumers against inaccurate
and unfair credit billing practices. The
Bureau’s amendments to Regulation Z
carry out TILA’s purposes and such
additional requirements, adjustments,
and exceptions as, in the Bureau’s
judgment, are necessary and proper to
carry out the purposes of TILA, prevent
circumvention or evasion thereof, or to
facilitate compliance therewith.

Section 105(f) of TILA, 15 U.S.C.
1604(f), authorizes the Bureau to exempt
from all or part of TILA any class of
transactions if the Bureau determines
that TILA coverage does not provide a
meaningful benefit to consumers in the
form of useful information or protection.
For the reasons discussed in this notice,
the Bureau exempts certain transactions
from the requirements of TILA pursuant
to its authority under section 105(f) of
TILA.

Additionally, as explained below,
certain of the amendments to Regulation
Z implement specific provisions of
TILA.

This final rule also includes
amendments to the official Bureau
commentary in Regulation Z. Good faith
compliance with the interpretations
affords protection from liability under
section 130(f) of TILA.


https://www.federalregister.gov/articles/2014/10/08/2014-24122/proposed-language-access-plan-for-the-consumer-financial-protection-bureau
https://www.federalregister.gov/articles/2014/10/08/2014-24122/proposed-language-access-plan-for-the-consumer-financial-protection-bureau
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C. FDCPA

As explained in the section-by-section
analysis, the Bureau also is issuing an
FDCPA interpretive rule in a separate
notice issued concurrently with this
Final Rule.23 The Bureau exercises its
authority to prescribe rules with respect
to the collection of debts by debt
collectors pursuant to section 814(d) of
the FDCPA, 15 U.S.C. 16921(d), and its
power to issue advisory opinions under
section 813(e) of the FDCPA, 15 U.S.C.
1692k(e). Under that section, “[n]o
provision of [the FDCPA] imposing any
liability shall apply to any act done or
omitted in good faith in conformity with
any advisory opinion of the Bureau,
notwithstanding that after such act or
omission has occurred, such opinion is
amended, rescinded, or determined by
judicial or other authority to be invalid
for any reason.” The Bureau relies on
this authority to issue an FDCPA
interpretive rule interpreting the
exceptions set forth in section 805(c)(2)
and (3) of the FDCPA to include the
written early intervention notice
required by proposed § 1024.39(d)(2)(iii)
as well as providing that loss mitigation
information or assistance provided in
response to a borrower-initiated
communication should be considered
outside the scope of a borrower’s
invocation of the cease communication
right. The interpretive rule also
interprets the term consumer for
purposes of FDCPA section 805 to
include a confirmed successor in
interest, as that term is defined in
Regulation X § 1024.31 and Regulation
7 §1026.2(a)(27)(ii).

D. The Dodd-Frank Act

Section 1022(b)(1) of the Dodd-Frank
Act, 12 U.S.C. 5512(b)(1), authorizes the
Bureau to prescribe rules “‘as may be
necessary or appropriate to enable the
Bureau to administer and carry out the
purposes and objectives of the Federal
consumer financial laws, and to prevent
evasions thereof.” RESPA, TILA, the
FDCPA, and title X of the Dodd-Frank
Act are Federal consumer financial
laws.

Section 1032(a) of the Dodd-Frank
Act, 12 U.S.C. 5532(a), provides that the

23 See Bureau of Consumer Fin. Prot., Official
Bureau Interpretations: Safe Harbors from Liability
under the Fair Debt Collection Practices Act for
Certain Actions Taken in Compliance with
Mortgage Servicing Rules under the Real Estate
Settlement Procedures Act (Regulation X) and the
Truth in Lending Act (Regulation Z) (Aug. 4, 2016),
available at http://www.consumerfinance.gov/
policy-compliance/rulemaking/final-rules/safe-
harbors-liability-under-fair-debt-collection-
practices-act-certain-actions-taken-compliance-
mortgage-servicing-rules-under-real-estate-
settlement-procedures-act-regulation-x-and-truth-
lending-act-regulation-z.

Bureau “may prescribe rules to ensure
that the features of any consumer
financial product or service, both
initially and over the term of the
product or service, are fully, accurately,
and effectively disclosed to consumers
in a manner that permits consumers to
understand the costs, benefits, and risks
associated with the product or service,
in light of the facts and circumstances.”
The authority granted to the Bureau in
section 1032(a) of the Dodd-Frank Act is
broad and empowers the Bureau to
prescribe rules regarding the disclosure
of the “features” of consumer financial
products and services generally.
Accordingly, the Bureau may prescribe
rules containing disclosure
requirements even if other Federal
consumer financial laws do not
specifically require disclosure of such
features.

Section 1032(c) of the Dodd-Frank
Act, 12 U.S.C. 5532(c), provides that, in
prescribing rules pursuant to section
1032 of the Dodd-Frank Act, the Bureau
““shall consider available evidence about
consumer awareness, understanding of,
and responses to disclosures or
communications about the risks, costs,
and benefits of consumer financial
products or services.” Accordingly, in
amending provisions authorized under
section 1032(a) of the Dodd-Frank Act,
the Bureau has considered available
studies, reports, and other evidence
about consumer awareness,
understanding of, and responses to
disclosures or communications about
the risks, costs, and benefits of
consumer financial products or services.

V. Section-by-Section Analysis

A. Overview of Sections Relating to
Successors in Interest in Regulations X
and Z

Introduction

Several aspects of the final rule affect
provisions in both Regulations X and Z.
For example, the definition of
delinquency in § 1024.31 affects
requirements in §§ 1024.39 through
1024.41 of Regulation X, as well as
§1026.41 of Regulation Z. Generally, the
Bureau discusses each section of the
final rule under the heading designating
the applicable regulation below—part
V.B. for Regulation X and part V.C. for
Regulation Z. However, because the
final rule and commentary relating to
successors in interest are interspersed
throughout Regulations X and Z and
many commenters addressed multiple
sections of the proposal at once, this
combined part V.A. provides an
overview of the successor in interest
provisions in the final rule and related
issues raised by commenters for both

Regulations X and Z. The Bureau then
discusses each specific section of the
final rule relating to successors in
interest in more detail under the
heading designating the applicable
regulation below.

Current § 1024.38(b)(1)(vi) provides
that servicers are required to maintain
policies and procedures that are
reasonably designed to ensure that the
servicer can, upon notification of the
death of a borrower, promptly identify
and facilitate communication with the
successor in interest of the deceased
borrower with respect to the property
securing the deceased borrower’s
mortgage loan. The Bureau adopted this
requirement in the 2013 RESPA
Servicing Final Rule because it
understood that successors in interest
may encounter challenges in
communicating with mortgage servicers
about a deceased borrower’s mortgage
loan account.24

The Bureau provided guidance about
this requirement in the October 2013
Servicing Bulletin. The Bureau noted
that it had received reports of servicers
either refusing to speak to a successor in
interest or demanding documents to
prove the successor in interest’s claim to
the property that either did not exist or
were not reasonably available.25 The
Bureau stated that these practices often
prevented a successor in interest from
pursuing assumption of the mortgage
loan and, if applicable, loss mitigation
options.26 The October 2013 Servicing
Bulletin provided examples of servicer
practices and procedures that would
accomplish the objectives set forth in
§1024.38(b)(1)(vi) and alleviate these
problems.27

Despite the Bureau’s guidance
regarding the requirements of the
existing rule, housing counselors and
consumer advocacy groups continue to
report, in both published reports and
their comments on this rulemaking, that

2478 FR 10695, 10781 (Feb. 14, 2013).

25 October 2013 Servicing Bulletin at 2.

26 Id.

27]d. On July 17, 2014, the Bureau also issued an
interpretive rule clarifying that where a successor
in interest who has previously acquired a legal
interest in a dwelling agrees to be added as obligor
on the mortgage loan, the servicer’s express
acknowledgment of the successor in interest as
obligor does not constitute an “‘assumption” as that
term is used in Regulation Z. See 79 FR 41631,
41632-33 (July 17, 2014). Accordingly, the
Regulation Z Ability-to-Repay Rule does not apply
when a creditor expressly accepts a successor in
interest as obligor on a loan under these
circumstances. See id. The interpretive rule also
noted that the servicer must comply with any
ongoing obligations pertaining to consumer credit,
such as the ARM notice requirements (12 CFR
1026.20(c) and (d)) and periodic statement
requirement (12 CFR 1026.41), after the successor
in interest is added as an obligor on the mortgage
note. Id.
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successors in interest face a variety of
challenges, including difficulties in
obtaining information about the status
of mortgage loans on their homes or the
monthly payment amount, getting
servicers to accept their payments, and
finding out their options to avoid
foreclosure.28 Housing counselors and
consumer advocacy groups have also
reported that servicers often refuse to
speak with successors in interest, tell
them they must assume the loan before
they can apply for a loss mitigation
option, or accept payments for several
months before telling a successor in
interest that the servicer will no longer
accept payments because the successor
in interest is not a borrower.

Consumer advocacy groups
emphasized in their comments that
successors in interest also continue to
face problems establishing their
successor status. For example, when
surveyed by one consumer advocacy
organization about their experiences
assisting successors in interest, a large
number of elder advocates including
legal services attorneys and housing

28 See, e.g., Alys Cohen, Nat’l Consumer Law Ctr.,
Snapshots of Struggle: Saving the Family Home
After a Death or Divorce, Successors Still Face
Major Challenges in Obtaining Loan Modifications
(Mar. 2016), available at https://www.nclc.org/
images/pdf/pr-reports/report-snapshot-struggle.pdf,
Nat’l Hous. Res. Ctr., Servicer Compliance with
CFPB Servicing Regulations (Feb. 2016), available
at http://www.hsgcenter.org/wp-content/uploads/
2016/02/NHRC-2016-Servicing-Survey-Report.pdf;
Nat’l Consumer Law Ctr., NCLC Survey Reveals
Ongoing Problems with Mortgage Servicing (May
2015), available at http://www.nclc.org/images/pdf/
foreclosure_mortgage/mortgage_servicing/ib-
servicing-issues-2015.pdf; Nat’l Council of La Raza
& Nat’l Hous. Res. Ctr., Are Mortgage Servicers
Following the New Rules? A Snapshot of
Compliance with CFPB Servicing Standards 3, 7
(Jan. 9, 2015), available at http://www.nclr.org/
Assets/uploads/Publications/
mortgageservicesreport _11215.pdf; Nat’l Consumer
Law Ctr., Examples of Cases Where Successors in
Interest and Similar Parties Faced Challenges
Seeking Loan Modifications and Communicating
with Mortgage Servicers (July 1, 2014), available at
http://www.nclc.org/images/pdf/foreclosure_
mortgage/mortgage_servicing/successor-stories-
2014.pdf; Cal. Reinvestment Coal., Chasm Between
Words and Deeds X: How Ongoing Mortgage
Servicing Problems Hurt California Homeowners
and Hardest-Hit Communities (May 2014), available
at http://www.calreinvest.org/publications/
california-reinvestment-coalition-research; Nat’l
Hous. Res. Ctr., National Mortgage Settlement
Servicing Standards and Noncompliance: Results of
a National Housing Counselor Survey 8 (June 5,
2013), available at http://www.hsgcenter.org/wp-
content/uploads/2013/06/NMS_Findings.pdf; Cal.
Reinvestment Coal., Chasm Between Words and
Deeds IX: Bank Violations Hurt Hardest Hit
Communities (April 2013), available at http://
www.calreinvest.org/publications/california-
reinvestment-coalition-research. The Bureau’s
examiners have also observed non-compliance with
Regulation X’s policy and procedure requirement
relating to successors in interest. See Bureau of
Consumer Fin. Prot., Supervisory Highlights
Mortgage Servicing Special Edition (Issue 11) at 15—
16 (June 2016).

counselors reported that they had been
asked for probate documents despite
having provided the servicer with a
right of survivorship deed, had been
asked to supply the same documents
regarding proof of successor status
multiple times, had experienced a
servicer refusing to communicate with a
successor in interest at all, or had dealt
with a servicer that was unclear about
what documents were needed to
establish successor status. These reports
suggest that widespread confusion
remains about the rights and options of
successors in interest.

Moreover, the protections established
in the Bureau’s existing rules do not
apply to many categories of successors
in interest in need of assistance. The
office of a State Attorney General
commented that it continues to receive
complaints on behalf of non-borrowers
who obtain property through divorce or
other types of family transfers that are
not covered under the current rules.

The ability of successors in interest to
sell, encumber, or make improvements
to their property is limited by the lien
securing the mortgage loan. As
homeowners of property securing a
mortgage loan, successors in interest
typically must satisfy the loan’s
payment obligations to avoid
foreclosure, even though a successor in
interest will not necessarily have
assumed liability for the mortgage debt
under State law. A foreclosure or
threatened foreclosure imperils a
successor in interest’s ownership
interest and poses significant risk of
consumer harm. Successors in interest,
like other homeowners, can face serious
adverse consequences from foreclosure.
These consumer harms may include loss
of the home and accumulated equity,
displacement, and damage to credit
scores.

Successors in interest may also have
difficulty, beyond that of other
homeowners, in avoiding foreclosure
and may be more likely than other
homeowners to have experienced
recently or to be experiencing an
income disruption due to death or
divorce. Successors in interest may also
have more difficulty than other
homeowners obtaining information
about the status of the mortgage loan,
options for loss mitigation, and payoff
information and may be more likely
than other homeowners to experience
difficulty with the prompt crediting of
their payments, resulting in unnecessary
foreclosure. For all these reasons,
successors in interest are a particularly
vulnerable group at risk of substantial
harms.

These difficulties present significant
problems related to the consumer

protection purposes of RESPA and TILA
and are similar to many of the problems
that prompted the Bureau to adopt the
2013 Mortgage Servicing Rules. As the
Bureau noted in its 2013 RESPA
Servicing Final Rule, RESPA’s
consumer protection purposes include
ensuring that servicers respond to
borrower requests and complaints in a
timely manner and maintain and
provide accurate information, helping
borrowers avoid unwarranted or
unnecessary costs and fees, and
facilitating review for foreclosure
avoidance options. The Dodd-Frank Act
provides the Bureau authority to
establish prohibitions on servicers of
federally related mortgage loans
appropriate to carry out the consumer
protection purposes of RESPA.29 As the
proposal explained, the Bureau believes
that further modifications to Regulation
X’s mortgage servicing rules relating to
successors in interest serve these
purposes, in particular with respect to
preventing unnecessary foreclosure and
other homeowner harms, much as the
2013 RESPA Servicing Final Rule
served these consumer protection
purposes.

The purposes of TILA are to assure a
meaningful disclosure of credit terms so
that the consumers will be able to
compare more readily the various credit
terms available and avoid the
uninformed use of credit and to protect
consumers against inaccurate and unfair
credit billing practices.3? The Bureau
believes these purposes are served by
extending the protections of Regulation
Z’s mortgage servicing rules to
confirmed successors in interest, who,
as owners of dwellings securing
mortgage loans, have an interest in
obtaining timely and accurate account
information as to the mortgage secured
by their dwelling. The Dodd-Frank Act
authorizes the Bureau to modify or
create an exemption from the disclosure
requirements of TILA regarding
residential mortgage loans if the Bureau
determines that such exemption or
modification is in the interest of
consumers and in the public interest.31

As explained in more detail in the
discussion that follows and in the
section-by-section analysis of the final
rule sections,32 the Bureau proposed
three sets of rules relating to successors
in interest. First, the Bureau proposed
rules to define successors in interest for

2912 U.S.C. 5512(b)(1).

3015 U.S.C. 1601(a).

31Dodd-Frank Act section 1405(b), 15 U.S.C.
1601 note.

32 See section-by-section analyses of
§§1024.30(d), 1024.31, 1024.36(i), 1024.38(b)(1)(vi),
1024.39(b)(1), 1024.41(b), 1026.2(a)(11),
1026.2(a)(27), and 1026.41(a), infra.
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purposes of Regulation X’s subpart C
and Regulation Z as those persons who
acquired an ownership interest in the
property securing a mortgage loan in a
transfer protected by the Garn-St
Germain Depository Institutions Act of
1982 (the Garn-St Germain Act).33
Second, the Bureau proposed rules
relating to how a mortgage servicer
confirms a successor in interest’s
identity and ownership interest in the
property. Third, the Bureau proposed to
apply certain mortgage servicing rules to
successors in interest whose identity
and ownership interest in the property
have been confirmed by the servicer.

The Bureau received more comments
on the successor in interest provisions
than on any other aspect of the
proposal. As noted above, in their
comments, consumer advocacy groups
reported that successors in interest
continue to face challenges with respect
to the servicing of mortgage loans
secured by their property. These
commenters generally expressed
support for the Bureau’s proposal and,
in many instances, urged the Bureau to
adopt additional or broader protections
for successors in interest. Servicers,
trade associations, and other industry
commenters, however, raised a variety
of concerns about the Bureau’s proposal,
including operational challenges,
privacy concerns, and questions about
the Bureau’s legal authority and the
proposal’s interaction with other laws.

As explained in more detail in the
discussion that follows and in the
section-by-section analysis of the final
rule sections, the Bureau is finalizing
the three sets of rules relating to
successors in interest with significant
adjustments to address concerns raised
in the comments. The Bureau believes
that the successor in interest provisions
in the final rule are necessary to address
the significant problems successors in
interest continue to encounter with
respect to the servicing of mortgage
loans secured by their property, such as
lack of access to information about the
mortgage loan. The Bureau also believes
that the rule, as finalized, addresses the
operational, privacy, and other
significant concerns raised by
commenters.

As explained below, the final rule
defines successor in interest and
establishes requirements relating to
confirming successors in interest. It also
extends to confirmed successors in
interest the protections of the mortgage
servicing rules that the Bureau
identified in the proposal (Regulation
X’s subpart C and §§ 1026.20(c), (d), and
(e), 1026.36(c), and 1026.41), as well as

3312 U.S.C. 1701j-3(d).

two additional protections that were not
part of the proposal (§§ 1024.17 and
1026.39). These provisions are referred
to herein collectively as the Mortgage
Servicing Rules.34

Consistent with the proposal,
coverage under the final rule does not
depend on whether a successor in
interest has assumed the mortgage loan
obligation (i.e., legal liability for the
mortgage debt) under State law.
Whether a successor in interest has
assumed a mortgage loan obligation
under State law is a fact-specific
question. The final rule does not affect
this question but applies with respect to
a successor in interest regardless of
whether that person has assumed the
mortgage loan obligation under State
law.35 As explained in comment 30(d)—
2 to Regulation X and in comment
2(a)(11)—4 to Regulation Z, if a successor
in interest assumes a mortgage loan
obligation under State law or is
otherwise liable on the mortgage loan
obligation, the protections the successor
in interest enjoys under Regulations X
and Z are not limited to the protections
that apply under §§ 1024.30(d) and
1026.2(a)(11) to a confirmed successor
in interest.

Scope of Successor in Interest Rules

The Bureau proposed changes
regarding who is considered a successor
in interest for purposes of Regulation
X’s subpart C and Regulation Z. Current
§1024.38(b)(1)(vi) refers to the
successor in interest of the deceased
borrower. The Bureau proposed to
define successor in interest using
definitions based on section 341(d) of
the Garn-St Germain Act, which
generally prohibits the exercise of due-
on-sale clauses with respect to certain
protected transfers.36 The Act protects
certain types of transfers involving the
death of a borrower.37 In addition, the
Garn-St Germain Act protects other

34 The term Mortgage Servicing Rules has a
broader meaning as used herein than it did in the
proposal, where the Bureau used it to refer to the
2013 Mortgage Servicing Rules as amended in 2013
and 2014. The term Mortgage Servicing Rules as
used herein includes §§1024.17 and 1026.39 in
addition to the 2013 Mortgage Servicing Rules as
amended in 2013 and 2014.

35 As noted, the Bureau has also clarified in an
interpretive rule that where a successor in interest
who has previously acquired a legal interest in a
dwelling agrees to be added as obligor on the
mortgage loan, the servicer’s express
acknowledgment of the successor in interest as
obligor does not constitute an “assumption” as that
term is used in Regulation Z. See 79 FR 41631,
41632-33 (July 17, 2014).

3612 U.S.C. 1701j-3(d).

37 Specifically, the Act protects a transfer to a
relative resulting from the death of a borrower and
a transfer by devise, descent, or operation of law on
the death of a joint tenant or tenant by the entirety.
Id.

categories of transfers: A transfer where
the spouse or children of the borrower
become an owner of the property; a
transfer resulting from a decree of a
dissolution of marriage, legal separation
agreement, or from an incidental
property settlement agreement, by
which the spouse of the borrower
becomes an owner of the property; a
transfer into an inter vivos trust in
which the borrower is and remains a
beneficiary and which does not relate to
a transfer of rights of occupancy in the
property; and any other transfer or
disposition described in regulations
prescribed by the Federal Home Loan
Bank Board.38

The Bureau proposed that, to the
extent that certain mortgage servicing
rules apply to successors in interest, the
rules would apply to all successors in
interest who acquired an ownership
interest in the property securing a
mortgage loan in a transfer protected by
the Garn-St Germain Act, rather than
only successors in interest who acquired
an ownership interest upon a borrower’s
death. Accordingly, for the purposes of
Regulation X, the Bureau proposed to
define successor in interest in § 1024.31
as a member of any of the categories of
successors in interest who acquired an
ownership interest in the property
securing a mortgage loan in a transfer
protected by the Garn-St Germain Act.
The Bureau also proposed to modify
current §1024.38(b)(1)(vi) to account for
all transfers to successors in interest
meeting this definition. Similarly, for
the purposes of Regulation Z, proposed
§1026.2(a)(27) would have defined
successor in interest to cover all
categories of successors in interest who
acquired an ownership interest in the
dwelling securing a mortgage loan in a
transfer protected by the Garn-St
Germain Act.

For the reasons that follow and that
are explained in the section-by-section
analyses of §§1024.31 and
1026.2(a)(27)(i), the final rule includes
definitions of successor in interest in
§§1024.31 and 1026.2(a)(27)(i) that are
modeled on categories of transfers
protected in the Garn-St Germain Act,
but the definitions do not cross-
reference the Garn-St Germain Act itself.
Specifically, after reviewing the
comments, the Bureau is defining
successor in interest for purposes of
subpart C of Regulation X in § 1024.31
to mean a person to whom an
ownership interest in a property

38 Id. The Garn-St Germain Act also prohibits
exercise of due-on-sale clauses with respect to
certain other situations that do not involve transfer
of an ownership interest in the property. Id. The
Bureau’s proposal would not have applied to these
situations.
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securing a mortgage loan subject to
subpart C is transferred from a borrower,
provided that the transfer falls in one or
more of the following categories:

¢ A transfer by devise, descent, or
operation of law on the death of a joint
tenant or tenant by the entirety;

¢ A transfer to a relative resulting
from the death of a borrower;

o A transfer where the spouse or
children of the borrower become an
owner of the property;

e A transfer resulting from a decree of
a dissolution of marriage, legal
separation agreement, or from an
incidental property settlement
agreement, by which the spouse of the
borrower becomes an owner of the
property; or

e A transfer into an inter vivos trust
in which the borrower is and remains a
beneficiary and which does not relate to
a transfer of rights of occupancy in the
property.3°

The Bureau is finalizing an analogous
definition for Regulation Z in
§1026.2(a)(27)(i).40

Whether to use the Garn-St Germain
Act categories at all in defining
successor in interest. Commenters
offered different views on whether the
Bureau should use the Garn-St Germain
Act categories at all in defining the term
successor in interest. Consumer
advocacy groups and some State and
local government commenters expressed
support for including the Garn-St
Germain Act categories in the
definition.#* For example, one

39 The Bureau interprets ‘“spouse” to include
married same-sex spouses. See Memorandum on
Ensuring Equal Treatment for Same-Sex Married
Couples (Same-Sex Married Couple Policy) (June
25, 2014), available at http://
files.consumerfinance.gov/f/201407_cfpb_memo_
ensuring-equal-treatment-for-same-sex-married-
couples.pdf.

40 The final rule’s definition of successor in
interest for Regulation Z is identical to the
definition for subpart C of Regulation X, except that
the Regulation Z definition substitutes “a dwelling
securing a closed-end consumer credit transaction
is transferred from a consumer” for “a property
securing a mortgage loan is transferred from a
borrower”” and substitutes “consumer” for
“borrower” throughout. Both definitions of
successor in interest are limited to transferees who
receive an ownership in property that secures
closed-end credit because §1024.31 defines
mortgage loan for purposes of Regulation X subpart
C to exclude open-end lines of credit and
§1026.2(a)(27)(i) refers to closed-end consumer
credit transactions. However, transferees of
properties that secure open-end credit are entitled
to protection as borrowers under RESPA and
Regulation X and consumers under TILA and
Regulation Z if they assume the loan obligation
under State law or are otherwise liable on the
mortgage loan obligation and may be protected
under other laws.

41 As discussed infra, these commenters generally
also favored adding additional categories to the
proposed definitions of successor in interest for
Regulation X subpart C and Regulation Z.

consumer advocacy group indicated
that, for a large percentage of the
successors in interest it has assisted, the
servicers’ refusal to provide any
information about the status of the
account to the successor in interest has
led to prolonged delinquency and
unnecessary foreclosure proceedings.
This group stated that it believes that
the proposed definition of successor in
interest would offer important
protections to prevent unnecessary
foreclosures and reduce unnecessary
delays in reaching agreements. Another
consumer advocacy group indicated that
extending the rules to include all
protected transfers under the Garn-St
Germain Act would significantly benefit
its vulnerable clients.

The office of a State Attorney General
expressed support for extending
protections to the Garn-St Germain Act
categories and indicated that servicers
often refuse to communicate with
divorcees and other family transferees.
A local government commenter also
expressed strong support for including
in the definition successors in interest
who meet the criteria set forth in the
Garn-St Germain Act based on its
experience running a mortgage
foreclosure diversion program over the
past seven years.

Some industry commenters objected
to the use of the Garn-St Germain Act
framework in defining who is a
successor in interest. Two trade
associations stated that Congress did not
intend for the Garn-St Germain Act to
protect against any consequences of
delinquency. These commenters stated
that section 341 of the Garn-St Germain
Act was designed to address when
lenders may and may not require a loan
modification. One of these trade
associations suggested that the Garn-St
Germain Act categories are not well-
suited for use in the successor in
interest definitions because a child who
buys a property from a parent would be
protected but a parent who buys a
property from a child would not.
Another trade association stated that the
sole purpose of the Garn-St Germain Act
was to preempt acceleration based on
certain transfers of ownership on
residential properties.

Despite the concerns expressed by
some commenters, the Bureau continues
to believe that it is appropriate to align
the successor in interest definitions in
Regulations X and Z in large part with
the categories in section 341(d) of the
Garn-St Germain Act. Although a few
industry commenters attempted to
characterize this provision differently,
the text of section 341(d) clearly
provides a broad exemption from due-
on-sale enforcement for various

categories of transfers. The legislative
history of the Garn-St Germain Act
reflects that Congress chose to create
this broad exemption because it deemed
such enforcement unfair and
inappropriate.#2 For the same reasons
that due-on-sale enforcement would be
inappropriate in the context of these
transfers, the Bureau believes it is also
important to ensure that servicers do not
interfere in other ways with the
transferees’ ability to take advantage of
their ownership interest in the property.
For example, just as due-on-sale
enforcement can result in a successor in
interest losing a property, a servicer’s
failure to provide information to a
successor in interest about the status of
a mortgage loan or to evaluate the
successor in interest for available loss
mitigation options could result in
unnecessary foreclosure and loss of the
successor in interest’s ownership
interest.

Congress identified in the Garn-St
Germain Act the categories that it felt
warranted protection from one type of
foreclosure risk. The Bureau agrees that
these general categories include the
most vulnerable classes of transferees
and has concluded that it is important
to protect such transferees from other
types of foreclosure risk and servicing
abuses.

Notwithstanding the suggestion of one
commenter to the contrary, the Bureau
also believes that the categories
established in section 341(d) of the
Garn-St Germain Act provide adequate
protection for transfers from child to
parent. Section 341(d)(5) includes
transfers from a relative (including from
a child to a parent or from a parent to
a child) that occur upon the death of a
borrower. Section 341(d)(6) also
includes ownership transfers from a
parent to a child and between spouses
that occur during the life of the
borrower. The fact that section 341(d)
does not include transfers from a child
to a parent that occur during the life of
the transferor reflects Congress’s
determination that transfers from parent
to child need greater protection from
due-on-sale enforcement. The Bureau

42 See S. Rep. No. 536, 97th Cong., at 24 (1982),
reprinted in 1982 U.S.C.C.A.N. 3054, 3078 (“The
Committee believes that it would be unfair and
inappropriate for lenders to enforce due-on-sale
clauses under certain circumstances—such as
involuntary transfers resulting from the death of a
borrower, transfers which rearrange ownership
rights within a family, or transfers resulting from a
separation or dissolution of a marriage. Similarly,
further encumbrances of the property, such as
second mortgages which are often used by families
to send a child to college, or finance home
improvements, will not trigger due-on-sale
enforcement as long as the encumbrance does not
relate to a transfer of rights of occupancy in the
property.”).
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believes that the same policy choice is
appropriate in defining successor in
interest in Regulations X and Z because
lifetime transfers to children and
spouses are both more common than
lifetime transfers to parents and more
central to ensuring that familial
homesteads and wealth will be available
to the next generation.*3

Whether to cross-reference the Garn-
St Germain Act in the definitions and
whether to incorporate limitations
imposed by the Garn-St Germain Act
implementing regulations. Industry
commenters asked whether the Bureau
intended to incorporate the occupancy
requirements of the Garn-St Germain
Act implementing regulations
administered by the Office of the
Comptroller of the Currency (OCC), 12
CFR 191.5(b). The implementing
regulations impose certain occupancy
requirements and expressly exclude
reverse mortgages from the scope of
Garn-St Germain due-on-sale
protection.#4 Commenters indicated
uncertainty about whether the Bureau
intended to apply the occupancy
requirements that appear only in the
Garn-St Germain Act implementing
regulations and not in the Garn-St
Germain Act.

An industry commenter suggested
that the Bureau should omit reference to
the Garn-St Germain Act in Regulations
X and Z and instead enumerate the
categories of transfers of ownership that
would qualify for regulatory protection,
in order to avoid unintended
consequences. Other industry
commenters asked the Bureau to clarify
in the final rule how the existing
exemptions and scope limitations in
Regulations X and Z would apply to the
servicing of a mortgage loan with
respect to a successor in interest.

A trade association urged the Bureau
to exempt reverse mortgages entirely. It
stated that existing guidelines,
protocols, and timelines governing
Home Equity Conversion Mortgages
insured by the Federal Housing
Administration (FHA) require servicers
of such reverse mortgages to reach out
to and deal with persons who might fall

43 Another commenter suggested that using the
Garn-St Germain Act categories could create
inequitable results, noting that if three descendants
inherit an unencumbered property that is later
encumbered by only one descendant, there would
be no successor in interest, but if the parent had
encumbered the property with a mortgage loan
prior to the inheritance, all three descendants
would be successors in interest. The Bureau
believes, however, that those situations are not
comparable. In the former case, where the transfer
of ownership occurs before the encumbrance, the
interests of the heirs are generally only subject to
the mortgage if they have consented to the
mortgage.

4412 CFR 191.5(b).

within the Bureau’s definition of
successor in interest. This trade
association said that its membership
indicated that servicers of non-FHA-
insured reverse mortgages follow similar
processes. It also noted that reverse
mortgages are exempt from many of the
mortgage servicing requirements in
Regulations X and Z. It suggested that
applying the successor in interest
requirements to reverse mortgage
servicers would be burdensome and
would provide little if any practical
benefits given the servicing protocols
and requirements already in place in the
reverse mortgage industry.

A trade association requested that
small servicers be exempted from
complying with the prescriptive
requirements of the successor in interest
provisions. It stated that tracking
successors in interest could require
costly system modifications. The
commenter indicated that an exemption
for small servicers would be consistent
with the Bureau’s approach to other
general servicing requirements for small
servicers. By contrast, several consumer
advocacy groups urged the Bureau to
expand the requirements for small
servicers beyond those in the proposal
to require small servicers to comply
with all of the proposed requirements of
§1024.38(b)(1)(vi).

Upon consideration, the Bureau has
decided to incorporate the relevant
categories of transfers directly into the
final rule, rather than relying on a cross-
reference to the Garn-St Germain Act.
Accordingly, the final rule lists the
specific categories of transfers that
qualify a transferee to be a successor in
interest, using categories that are
modeled on categories protected by the
Garn-St Germain Act. To ensure that the
scope of the final rule does not change
over time without further rulemaking by
the Bureau, the Bureau has omitted the
Garn-St Germain Act category that
protects from due-on-sale enforcement
any other transfer or disposition
described in the Garn-St Germain Act
implementing regulations.4> The Bureau
believes that listing the specific
categories rather than including a cross-
reference makes the definitions in
Regulations X and Z clearer and easier

to apply.

4512 U.S.C. 1701j-3(d)(9). There are no such
other categories currently in the OCC’s regulation.
See 12 CFR 191.5(b)(1). The Bureau has also
omitted several categories in the Garn-St Germain
Act that do not result in a transfer of ownership
interest and that are therefore irrelevant for
successor in interest status. See 12 U.S.C. 1701j—
3(d)(1), (2), (4); see also 79 FR 74176, 74181 n.28
(Dec. 15, 2014) (noting that the proposal would not
apply to the situations described in these
categories).

In restating the categories in the final
rule, the Bureau has not incorporated
certain scope limitations imposed by the
Garn-St Germain Act itself or its
implementing regulations. The Bureau
notes that many of those limitations are
similar in nature to those in the
Mortgage Servicing Rules themselves
and believes that it will be easier for
servicers and more protective for
consumers to let the Mortgage Servicing
Rules’ limitations determine the scope
of coverage consistently for confirmed
successors in interest as for other
borrowers under the Mortgage Servicing
Rules, rather than to import slightly
varying limitations in the Garn-St
Germain Act or OCC regulations.46 The
Mortgage Servicing Rules thus generally
apply to confirmed successors in
interest in the same manner that they do
to other borrowers.

For example, section 341(d) of the
Garn St-Germain Act by its terms only
applies with respect to a real property
loan secured by a lien on residential real
property containing less than five
dwelling units, including a lien on the
stock allocated to a dwelling unit in a
cooperative housing corporation, or on
a residential manufactured home.4” For
ease of application and to align with
other parts of Regulations X and Z, the
Bureau has not incorporated these
limitations into the definitions of
successor in interest in the final rule.
Instead, the definitions of successor in
interest in the final rule incorporate the
scope limitations from Regulations X
and Z respectively by, for example,
referring to a mortgage loan in the
definition of successor in interest in
§1024.31 and to a dwelling securing a
closed-end consumer credit transaction
in §1026.2(a)(27)(i).48

The Bureau has also decided not to
incorporate certain limitations imposed
by the Garn-St Germain Act
implementing regulations. The
implementing regulations issued by the
OCC’s predecessor, the Federal Home

46 While the Garn-St Germain Act and its
implementing regulations define a category of
transactions that should receive protection from
foreclosure through the exercise of a due-on-sale
clause, the focus of the Garn-St Germain Act and
its implementing regulations is solely on operation
of due-on-sale protections, and the Bureau’s focus,
while related, is somewhat different.

4712 U.S.C. 1701j-3(d).

48 See, e.g., §1024.31 (defining mortgage loan for
purposes of Regulation X subpart C as any federally
related mortgage loan, as that term is defined in
§1024.2 subject to the exemptions in § 1024.5(b),
but not including open-end lines of credit (home
equity plans)); § 1026.2(a)(19) (defining dwelling for
Regulation Z as a residential structure that contains
one to four units, whether or not that structure is
attached to real property, and noting that the term
includes an individual condominium unit,
cooperative unit, mobile home, and trailer, if it is
used as a residence).
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Loan Bank Board, exempt reverse
mortgages from the due-on-sale
protections in Garn-St Germain Act
section 341(d).4° They also impose
certain occupancy requirements, which
limit protection from due-on-sale
enforcement to circumstances where the
property was occupied or was to be
occupied by the borrower.5° The
implementing regulations further limit
protection from due-on-sale
enforcement to circumstances where the
transferee occupies or will occupy the
property if it is an intra-familial transfer
and to circumstances where the
borrower is and remains an occupant of
the property if it is a transfer to an inter
vivos trust.51

Rather than incorporating these scope
limitations into the final rule, the
Bureau has decided to apply the
exemptions and scope limitations in the
existing Mortgage Servicing Rules to the
servicing of a mortgage loan with
respect to a confirmed successor in
interest, as it proposed to do. For
example, § 1024.30(b) exempts small
servicers from §§ 1024.38 through
1024.41 (except § 1024.41(j)). Likewise,
§ 1024.30(b) provides an exemption
from these sections with respect to
reverse mortgage transactions and
mortgage loan for which the servicer is
a qualified lender as that term is defined
in 12 CFR 617.7000. Accordingly,
except as otherwise provided in
§1024.41(j), and consistent with the
generally applicable scope limitations of
the Mortgage Servicing Rules,
§§1024.38 through 1024.41 do not
apply to confirmed successors in
interest with respect to small servicers,
reverse mortgage transactions, and
mortgage loans for which the servicer is
a qualified lender. Similarly,
§ 1024.30(c) provides that § 1024.33(a)
only applies to reverse mortgage loan
transactions and that §§ 1024.39 through
1024.41 only apply to mortgage loans
secured by property that is a borrower’s
principal residence. Accordingly, with
respect to confirmed successors in
interest, § 1024.33(a) only applies to
reverse mortgage loan transactions, and
§§ 1024.39 through 1024.41 only apply
to mortgage loans secured by property
that is the confirmed successor in
interest’s principal residence.52

The Mortgage Servicing Rules in
Regulation Z contain similar
exemptions and scope limitations,

4912 CFR 191.5(b)(1).

5012 CFR 191.5(b).

5112 CFR 191.5(b)(1)(v), (vi).

52]n response to questions raised by commenters,
the final rule clarifies in comments 30(d)-1 and
41(b)-1.ii to Regulation X that a property must be
the confirmed successor in interest’s primary
residence for the procedures in § 1024.41 to apply.

which also apply to the treatment of
confirmed successors in interest under
the final rule. For example, creditors,
assignees, and servicers are exempt from
§1026.41’s periodic statement
requirements for mortgage loans
serviced by a small servicer, as defined
in §1026.41(e)(4).52

Applying these existing exemptions
and scope limitations to the servicing of
a mortgage loan with respect to a
confirmed successor in interest
promotes clarity and consistency with
other aspects of Regulations X and Z,
making the rules easier to apply. It also
furthers the policy goals that led to the
adoption of those exemptions and scope
limitations in the existing Mortgage
Servicing Rules. In adopting the 2013
Mortgage Servicing Rules, the Bureau
weighed relevant considerations for the
exemptions and scope limitations and
made a series of carefully calibrated
judgments about the circumstances
under which each of the rule’s
protections should apply.5¢ For
example, in limiting the scope of
§§1024.39 through 1024.41 to mortgage
loans that are secured by a borrower’s
principal residence in § 1024.30(c), the
Bureau noted that the purpose of the
early intervention requirement, the
continuity of contact requirement, and
the loss mitigation procedures is to help
borrowers stay in their principal
residences, where possible, while
mitigating the losses of loan owners and
assignees, by ensuring that servicers use
clear standards of review for loss
mitigation options.>5 The Bureau did
not believe that this purpose would be
furthered by extending those protections
to mortgage loans for investment,
vacation, or other properties that are not
principal residences.5¢ These same
considerations support applying the
same exemptions and scope limitations

53 Section 1026.41 defines servicers to mean
creditors, assignees, or servicers for the purposes of
§1026.41. The Bureau, therefore, also uses the term
servicer to mean a creditor, assignee, or servicer in
this discussion and in the section-by-section
analysis of § 1026.41.

54 See, e.g., 78 FR 10696, 10718-22 (Feb. 14,
2013).

35 1d. at 10722.

56 For example, the Bureau noted that, for
properties that are not the borrower’s principal
residence, the protections set forth in §§1024.39
through 41 might only serve to assist a non-
occupying borrower to maintain cash flow from
rental revenue during a period of delinquency. Id.
Further, the Bureau recognized that, for certain
properties that are not principal residences, there is
a significant risk that a property may not be
maintained and may present hazards and blight to
local communities. Id. The Bureau also noted that
this limitation is consistent with the California
Homeowner Bill of Rights and the National
Mortgage Settlement and that its incorporation
would further the goal of creating uniform
standards. Id.

in the context of confirmed successors
in interest.

Applying occupancy requirements
from the Garn-St Germain Act
implementing regulations to successors
in interest would make Regulations X
and Z more complex and difficult to
implement and administer and would
offer less protection to successors in
interest. While certain Mortgage
Servicing Rules will not apply due to
existing exemptions and scope
limitations,5” the Bureau believes that
successors in interest will benefit from
other protections of the Mortgage
Servicing Rules even if they do not
occupy or intend to occupy the
property, just as non-occupant
borrowers currently do. For example,
successors in interest, whether
occupants or non-occupants, often
encounter difficulties accessing
information about the mortgage account
and making payments and will benefit
from the ability to submit requests for
information and request payoff
statements once they are confirmed.

The Bureau also believes it is
appropriate to include reverse
mortgages to the same extent that they
are covered under the existing Mortgage
Servicing Rules. The Bureau recognizes
that there are many ways in which
reverse mortgages differ from other
mortgages. The exemptions and scope
limitations in the existing Mortgage
Servicing Rules are already tailored to
these differences and ensure that
consumers with reverse mortgages
benefit from the protections that are
relevant to their situations and that
reverse mortgage servicers are not
required to comply with Regulation X
and Z protections that are not relevant
to reverse mortgages. When a reverse
mortgage is secured by a property that
is acquired by a successor in interest,
the successor in interest will benefit
upon confirmation from the ability to
invoke the Mortgage Servicing Rules
that apply to reverse mortgages, just as
the transferor borrower might benefit.
For example, in many instances,
successors in interest to properties that
are secured by reverse mortgages will
need to pay off the reverse mortgage in
order to protect their ownership interest
and will benefit from the information in
a payoff statement available under
§1026.36(c). The Bureau believes that it
will be easier for servicers to follow
consistent rules with regard to reverse
mortgages regardless of whether there
has been a succession of interest with
respect to a particular property and that
such an approach provides greater
protections to consumers that are

57 See, e.g., § 1024.30(c)(2).
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calibrated to the context of the Mortgage
Servicing Rules.

The final rule also applies the same
exemptions for small servicers that
currently apply under the Mortgage
Servicing Rules. Although a trade
association suggested that it would be
consistent with other mortgage servicing
requirements to exempt small servicers
entirely from the successor in interest
provisions, the Bureau believes that the
most consistent approach is to apply the
same exemptions that exist in current
Regulations X and Z to the final rule’s
new successor in interest provisions.
These exemptions reflect the unique
circumstances of small servicers, which
may not have systems in place to
implement certain requirements in a
cost-effective way given their size.
Although some consumer advocacy
groups suggested that the Bureau should
subject small servicers to the policies
and procedures requirements in
§1024.38(b)(1)(vi), the Bureau believes
that requiring small servicers to develop
such policies and procedures could
cause small servicers to incur
incremental expenses which, because of
their size, would be burdensome for
them. Under the final rule, as under the
proposal, § 1024.36(i), but not
§1024.38(b)(1)(vi), applies to small
servicers. Accordingly, small servicers,
for example, must respond to requests
for information under § 1024.36(i) by
providing a written description of the
documents the servicer reasonably
requires to confirm the person’s identity
and ownership interest in the property
within the timeframe set forth in
§ 1024.36, even though small servicers
are not required to maintain policies
and procedures to determine promptly
what documents the servicer reasonably
requires to confirm the successor in
interest’s identity and ownership
interest in the property. The Bureau
believes that this approach
appropriately balances the burden on
small servicers with confirmed
successors in interest’s need to receive
this information.

Whether to limit the Garn-St Germain
Act categories to situations involving
death, to persons who have assumed the
loan obligation, or in other significant
ways. Some industry commenters
suggested narrowing the scope of the
successor in interest provisions in
various ways. A number of industry
commenters suggested limiting the
categories to situations involving the
death of an obligor, as the current rule
does, or the death of all obligors. These
commenters said that providing loan-
related information to a successor in
interest who is not liable on the note
could violate the financial privacy of

living obligors and result in liability for
servicers.

Other industry commenters suggested
limiting the scope to successors in
interest who obtain their interest
through death or divorce, sometimes
with additional triggering criteria. An
industry commenter suggested limiting
the scope to situations involving a
mortgage transaction where either the
borrower is deceased or the loan is in
default due to delinquency and the
borrower is unwilling to work with the
servicer to resolve the default. A trade
association suggested that the definition
should be limited to circumstances
where the successor inherits property
after death, has been awarded property
in a divorce action, or has received a
quitclaim deed from the borrower.

Some industry commenters suggested
other limiting factors for recognizing
successors in interest. A trade
association stated that transfers where
the transferor borrower retains
ownership rights and remains obligated
on the loan do not actually involve a
succession of interest. Some industry
commenters also suggested that the
Bureau should impose occupancy
restrictions in the definition—for
example, by limiting the definition to
individuals who occupy the property as
a primary residence. Two industry
commenters urged the Bureau to
exclude from the definition of
successors in interest third parties who
become successors in interest through
“take over the payments,” contracts for
deed, wrap notes, and similar sales
transactions that are unauthorized by
mortgagees and are in violation of due-
on-sale clauses in the mortgage
instruments.

In suggesting these limitations, some
commenters expressed concern about
excessive regulatory burden. Other
industry commenters asserted that the
scope of the successor in interest
definitions in the proposal would allow
borrowers to transfer the property solely
to delay foreclosure and to influence
whose income is considered in loss
mitigation, which would impose
additional costs on the holder of the
mortgage. Others suggested that the
definition should not include transfers
while the transferor borrower is living
(such as transfers where the child of a
borrower becomes an owner or transfers
into an inter vivos trust) because living
transferor borrowers always have the
option to create authority in a transferee
through a power of attorney or other
means should they wish to do so.

A number of industry commenters
suggested that the Bureau should
exclude anyone who has not assumed
the mortgage loan obligation from the

definitions of successor in interest in
order to address their concerns about
being required to interact with a person
not legally obligated on the note. One
commenter stated that it would not be
appropriate to grant statutory rights to a
person who is a legal stranger to the
owner of the loan and against whom the
owner of the loan may not proceed if the
loan becomes delinquent. Another
suggested that the primary reason that
borrowers receive many protections
under the mortgage servicing rules is
because they have undertaken a
substantial obligation to repay a loan
and could suffer significant negative
ramifications if they fail to meet that
obligation. Some commenters expressed
concern that the proposal would allow
someone who is not a party to the loan
agreement to modify its terms. A trade
association indicated that treating
people who have not assumed the loan
as successors in interest would raise
serious privacy concerns and suggested
that the Bureau should provide a safe
harbor if the final rule requires
disclosure of nonpublic borrower
information to non-obligated co-owners.
Other industry commenters urged the
Bureau to provide clarification,
potentially in commentary, on the
privacy implications of the proposed
provision’s coverage of successors-in-
interest who have not assumed the
mortgage loan obligation under State
law.

By contrast, consumer advocacy
groups and government commenters
emphasized in their comments the need
for broad coverage. A State Attorney
General’s office noted that it often must
intervene on behalf of vulnerable non-
borrowers who obtain an interest in a
property through divorce or otherwise.
It observed that servicers fail to
communicate with these homeowners
even when the loans at issue are owned
by Fannie Mae and Freddie Mac, both
of which have long directed servicers to
work with divorcees. Several consumer
advocacy groups reported that a large
number of attorneys and housing
counselors representing homeowners
across the United States have been
asked to supply a quitclaim deed to the
servicer, even where the successor in
interest had already provided a copy of
a divorce decree that clearly transferred
the property. One consumer advocacy
group noted that it has seen cases
involving divorced spouses and other
intra-family transfers, as well as heirs,
and that a large percentage of its
successor in interest cases have led to
prolonged delinquency and unnecessary
foreclosure proceedings due to the
servicers’ refusal to provide any
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information about the status of the
account to the successor in interest.

Another consumer advocacy group
expressed particular concern about the
need to protect successors in interest
who have experienced intimate partner
violence. This commenter explained
that, for example, survivors of spousal
abuse often receive the marital home in
a divorce only to have mortgage
servicers refuse to provide them with
information about the mortgage loan if
the loan is in the name of the former
spouse. It also noted that survivors of
spousal abuse often need to request loss
mitigation assistance because of their
changed economic circumstances after a
divorce but are told they cannot apply
for loss mitigation without the
participation of the former spouse. The
commenter noted that giving abusers
sole access to necessary information
about the loan or requiring their
participation for loss mitigation
applications perpetuates the dynamics
of power and control inherent in
abusive relationships.

A consumer advocacy group stated
that assumption should not be a
requirement for confirmation because
successors in interest cannot evaluate
whether it is in their best interests to
assume a loan unless they have
information about the status of the loan
and whether it will be possible to avoid
foreclosure. This commenter noted that
successors in interest are harmed if they
assume liability on a loan that is in
default or foreclosure only to discover
that there is no feasible loss mitigation
option. The office of a State Attorney
General raised similar concerns.

The Bureau is not limiting the scope,
as industry commenters suggested, and
is expanding the scope beyond the
current rule’s limitation to situations
involving death. In issuing current
§1024.38(b)(1)(vi), the Bureau relied on
information about difficulties faced by
surviving spouses, children, and other
relatives who succeed in the interest of
a deceased borrower to a property that
the successor in interest also occupied
as a principal residence, when that
property is securing a mortgage loan
account solely in the name of the
deceased borrower.58 Since that time,
the Bureau has received additional
information that other categories of
successors in interest who acquire an
ownership interest in the property
securing a mortgage loan in a transfer
protected by the Garn-St Germain Act,
such as divorced spouses, face similar
difficulties to those identified by the
Bureau in issuing the original policies

5878 FR 10695, 10781 (Feb. 14, 2013).

and procedures requirement.>® Many
commenters confirmed that successors
in interest who are transferred an
ownership interest in property securing
a mortgage loan upon divorce and
through other protected transfers face
similar challenges to those faced by
successors in interest after a borrower’s
death, including, for example, difficulty
obtaining information about the
mortgage loan. In light of the
information received through comments
and published reports and the Bureau’s
market knowledge, the Bureau
concludes that many successors in
interest in the Garn-St Germain Act
categories that do not involve a
borrower’s death face the same risk of
unnecessary foreclosure and other
consumer harm with respect to the
mortgage loan and property as
successors in interest who receive an
ownership interest upon a borrower’s
death.

The Bureau does not believe it would
be appropriate to limit the scope of the
definition to transfers occurring upon
death or to impose any of the alternative
limitations suggested by commenters.
As many commenters noted, divorcees
and individuals who are legally
separated from their spouses often need
to communicate with servicers
regarding mortgage loans that encumber
property they have obtained through the
divorce or legal separation process.
Similarly, children or spouses who
receive an ownership interest during the
life of the transferor borrower and
beneficiaries of inter vivos trusts may
need information about the mortgage
loan in order to ensure the property
does not go into default or foreclosure.
This can be particularly important in
cases where the transferor borrower is
unwilling or unable to handle financial
matters relating to the property.
Congress included these categories in
the Garn-St Germain Act, as well as
various categories occurring on the
death of the transferor borrower,
because it concluded that due-on-sale
enforcement would be unfair and
inappropriate with respect to these
transferees.6® The Bureau believes that
these transferees are also at risk of

59 For example, a national survey of attorneys and
housing counselors representing homeowners in
2015 found that 55 percent of respondents were
asked by a servicer to supply a quitclaim deed in
circumstances where one was not needed or
available because a divorce decree clearly
transferred the property. Nat’l Consumer Law Ctr.,
NCLC Survey Reveals Ongoing Problems with
Mortgage Servicing 1-2 (May 2015), available at
http://www.nclc.org/images/pdf/foreclosure
mortgage/mortgage_servicing/ib-servicing-issues-
2015.pdyf.

60 See S. Rep. No. 536, 97th Cong., 2d Sess. 23,
reprinted in 1982 U.S.C.C.A.N. 3054, 3078.

losing the home or falling behind on the
mortgage if they do not receive timely
information from the servicer and are
unable to communicate with the
servicer about the mortgage loan. The
Bureau, therefore, has decided not to
exclude from the scope of the final
rule’s successor in interest protections
the various Garn-St Germain Act
categories of ownership interest
transfers that occur during the life of the
transferor borrower.

The Bureau has also decided not to
limit the definitions of successor in
interest to those who have assumed the
loan obligation. As some commenters
noted, successors in interest must have
access to information about the loan in
order to evaluate the viability of a legal
assumption of the mortgage loan
obligation. The Bureau recognizes the
potential privacy concerns expressed by
commenters raised by sharing
information with successors in interest
who are not obligated on the loan.
However, the Bureau does not believe
that these concerns warrant narrowing
the scope of the successor in interest
definitions. Instead, the Bureau is
authorizing servicers to withhold
certain types of sensitive information in
response to requests for information and
notices of error that involve successors
in interest, as discussed below.

Commenters also expressed concern
that defining successors in interest to
include persons who are not obligated
on the loan might needlessly delay
foreclosure proceedings. The Bureau
does not believe that this is a significant
risk and does not believe that borrowers
are likely to transfer ownership of real
property simply as a delay tactic.
Moreover, the final rule does not extend
dual tracking protections during the
pendency of the confirmation process.
The final rule does, however, require
servicers to review and evaluate loss
mitigation applications from confirmed
successors in interest in accordance
with the procedures set forth in
§1024.41 if the property is the
confirmed successor in interest’s
principal residence and the procedures
set forth in §1024.41 are otherwise
applicable. The Bureau recognizes that,
as with reviews and evaluations for
other borrowers, these reviews and
evaluations could result in short delays
in some cases but believes it is
important to extend these foreclosure
protections to confirmed successors in
interest for the reasons discussed in this
discussion and in the section-by-section
analysis of § 1024.30(d).

As noted above, two commenters
suggested that the Bureau exclude from
the definitions of successor in interest
third parties who become successors in
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interest through ‘“‘take over the
payments,” contracts for deed, wrap
notes, and similar sales transactions.
The final rule’s definitions of successor
in interest include transfers during the
life of the transferor only if the recipient
is a spouse, former spouse, or child of
the transferor, or the beneficiary of an
inter vivos trust. Third parties who do
not fall into these categories and acquire
the property during the life of the
transferor are not successors in interest
for the purpose of the final rule,
regardless of how they obtain the
property. Conversely, recipients who are
spouses, former spouses, or children of
the transferor or who are the
beneficiaries of an inter vivos trust can
be successors in interest even if they
obtain the property through the types of
contracts for deed or similar
transactions to which the commenters
are referring. For the reasons stated in
this discussion and in the section-by-
section analyses of §§1024.31 and
1026.2(a)(27)(i), the Bureau believes that
it is appropriate to treat the categories
of transferees described in §§1024.31
and 1026.2(a)(27)(i) as successors in
interest for purposes of the final rule
regardless of how they obtain an interest
in the property, while not treating other
transferees as successors in interest.

Whether to include in the successor in
interest definitions additional
categories, beyond those protected by
the Garn-St Germain Act. The Bureau
also solicited comment on whether
additional categories of successors in
interest, beyond those protected by the
Garn-St Germain Act, should be covered
by the Bureau’s definitions of successor
in interest. Consumer advocacy groups
urged the Bureau to broaden the
definition to include various categories
that are not covered by the Garn-St
Germain Act but that are similar to the
Garn-St Germain Act categories. They
suggested, for example, that the
definition should include same-sex
partners, as well as parents, siblings,
and grandchildren who obtain an
interest in the home through a quitclaim
deed. Several consumer advocacy
groups suggested that, in addition to the
Garn-St Germain Act categories, the
definition should cover any instance
where there is not an enforceable due-
on-sale clause, including situations
where there is no due-on-sale clause in
the mortgage.5?

610ne consumer advocacy group suggested that
the Bureau should include representatives of estates
within the definitions of successor in interest.
Estates and their representatives have unique
interests and already benefit from protections under
RESPA and TILA, which the final rule is not
curtailing. The Bureau therefore has decided not to
define estates or their representatives as successors

A number of consumer advocacy
groups urged the Bureau to expand the
definitions of successor in interest to
include co-homeowners who did not
sign the original note. They indicated
that homeowners who are not borrowers
on the note experience the same
frustrations, problems, and potential
harms as successors in interest.

Industry commenters stated that
mortgagors may have elected not to sign
the note. An industry commenter also
stated that mortgagors always have the
option to refinance the loan in their own
name should they choose to do so.

The final rule does not cover
categories of successors in interest
beyond the categories established in the
Garn-St Germain Act. Some of the
categories that consumer advocacy
groups suggested adding are already
covered in part by the final rule
categories that are modeled on the Garn-
St Germain Act. For example, co-owners
who did not sign the note will be
covered upon the death of their co-
owner if they are a joint tenant, a spouse
who owns the property as a tenant by
the entirety, or a relative who inherits
an additional interest in the property.
As finalized, the definitions also
include transfers made where there is
no due-on-sale clause in the mortgage
instrument as long as the transfer falls
within one of the specified categories
listed in the definitions (such as a
transfer to a relative resulting from the
death of the transferor).

The Bureau considered adding certain
additional categories to the scope of the
definitions, such as non-relatives who
receive property upon the death of a
borrower, but decided not to do so for
several reasons. Because the Bureau is
applying the Mortgage Servicing Rules
to confirmed successors in interest in
large part to prevent unnecessary
foreclosure, the Bureau believes that it
is appropriate to align generally the
successor in interest definitions with
Congress’s policy choice about which
categories of successors in interest
should be protected from foreclosure
based on a lender’s exercise of a due-on-
sale clause. The Bureau also believes
that the Garn-St Germain Act categories
capture the most vulnerable classes of
transferees that warrant successor in
interest protection. Basing the
definitions on the Garn-St Germain Act
categories should assist servicers in
identifying successors in interest, since

in interest for purposes of this final rule. Estate-
related issues are addressed further in the
discussion of Regulation X comment 30(d)-3 in the
section-by-section analysis of § 1024.30(d) and in
the discussion of Regulation Z comment 2(a)(11)—
4.iii in the section-by-section analysis of
§1026.2(a)(11), infra.

servicers already need to comply with
the Garn-St Germain Act. Further
expansion of the scope of the successor
in interest definitions beyond the Garn-
St Germain Act categories might not be
helpful to the property owners who
would be added because, in the absence
of due-on-sale protection, a servicer
might be able to accelerate and foreclose
independent of the final rule’s successor
in interest protections.

How to address the rights of transferor
borrowers and their estates. A large
number of commenters of various types
described as confusing or inaccurate the
use of the terms prior borrower and
prior consumer in the proposal to refer
to the person who transferred an
ownership interest to the successor in
interest.62 Many of these commenters
noted that a borrower who transfers an
interest typically remains obligated on
the mortgage loan. An industry
commenter suggested substituting
“transferor-borrower” for ““prior
borrower.” A number of commenters
asserted that borrowers who retain
ownership and remain obligated under
the mortgage loan should continue to
receive mortgage servicing rule
protections, while a trade association
suggested that the transferor borrower
should stop receiving communications
when a successor in interest is
confirmed.

A number of commenters expressed
concern that the Bureau’s proposal
would not provide adequate protection
for the estates of transferor borrowers.
Several consumer advocacy groups
explained that estate representatives are
protected by TILA and RESPA. These
groups suggested that estates and their
representatives should be able to obtain
information and have payments applied
correctly until the estate is closed. A
trade association agreed with two
caveats: It indicated that: (1) The
servicer needs to verify that a person
purporting to act as administrator or
executor is properly acting in that
capacity, and (2) If the estate is released
from the loan obligation Regulation P
may limit the estate’s ability to access
future loan information. Another trade
association noted that the executor of an
estate may ultimately be legally
obligated to dispose of property and
needs information in order to fulfill the
executor’s responsibilities. Other
industry commenters suggested that
protection for the estate should

62 “Prior borrower” appears in the proposed
definition of successor in interest in proposed
§1024.31; proposed § 1024.36(i); and proposed
Regulation X comments 30(d)-2, 38(b)(1)(vi)-2, and
39(b)(1)-5. “Prior consumer” appears in proposed
§1026.2(a)(27) and proposed Regulation Z comment
2(a)(11)—4.
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terminate upon confirmation of a
successor in interest.

The final rule substitutes “borrower”
for “prior borrower”” and “consumer”’
for “prior consumer” in the definitions
of successor in interest and in other
successor in interest provisions. As
many commenters noted, a borrower
who transfers an ownership interest
typically remains obligated on the loan,
making the word “prior” inapposite. In
light of concerns raised by commenters
regarding the need to protect transferor
borrowers and their estates, the Bureau
is also clarifying in comment 30(d)-3 to
Regulation X and comment 2(a)(11)—4.iii
to Regulation Z that, even after a
servicer’s confirmation of a successor in
interest, the servicer is still required to
comply with all applicable requirements
of Regulations X and Z with respect to
the borrower who transferred the
ownership interest to the successor in
interest. This final rule does not take
away any existing rights of transferor
borrowers or their estates under
Regulations X and Z.

Confirming a Successor in Interest’s
Status

The Bureau proposed modifications to
the Mortgage Servicing Rules in
Regulation X relating to how a mortgage
servicer confirms a successor in
interest’s identity and ownership
interest in the property securing the
mortgage loan.63 Proposed § 1024.36(i)
would have generally required a
servicer to respond to a written request
that indicates that the person making
the request may be a successor in
interest by providing that person with
information regarding the documents
the servicer requires to confirm the
person’s identity and ownership interest
in the property. Proposed
§1024.38(b)(1)(vi) would have added
several related modifications to the
current policies and procedures
provision involving successors in
interest.

Proposed § 1024.38(b)(1)(vi)(A) would
have required servicers to maintain
policies and procedures that are
reasonably designed to ensure that the
servicer can, upon notification of the

63 As the Bureau explained in the proposal,
similar modifications to the Mortgage Servicing
Rules in Regulation Z relating to how a mortgage
servicer confirms a successor in interest’s identity
and ownership interest in the dwelling are
unnecessary. The Mortgage Servicing Rules in
Regulation X apply to the vast majority of mortgage
loans to which the Mortgage Servicing Rules in
Regulation Z apply. Accordingly, the rules under
Regulation X relating to how a mortgage servicer
confirms a successor in interest’s identity and
ownership interest in the property generally apply
to loans to which the Mortgage Servicing Rules in
Regulation Z apply, making unnecessary similar
modifications to Regulation Z.

death of a borrower or of any transfer of
the property securing a mortgage loan,
promptly identify and facilitate
communication with any potential
successors in interest regarding the
property. Proposed
§1024.38(b)(1)(vi)(B) would have
required servicers to maintain policies
and procedures reasonably designed to
ensure that the servicer can, upon
identification of a potential successor in
interest, promptly provide to that
person a description of the documents
the servicer reasonably requires to
confirm the person’s identity and
ownership interest in the property and
how the person may submit a written
request under § 1024.36(i) (including
the appropriate address). Proposed
§1024.38(b)(1)(vi)(C) would have
required servicers to maintain policies
and procedures reasonably designed to
ensure that, upon the receipt of such
documents, the servicer can promptly
notify the person, as applicable, that the
servicer has confirmed the person’s
status, has determined that additional
documents are required (and what those
documents are), or has determined that
the person is not a successor in interest.
For the reasons set forth in this
discussion and in the section-by-section
analyses of §§ 1024.36(i) and
1024.38(b)(1)(vi), the Bureau is
finalizing §§1024.36(i) and
1024.38(b)(1)(vi) with a number of
adjustments to clarify the parties’
obligations during the confirmation
process.

Industry commenters asserted that the
proposal would require servicers to
know the intricacies of real property
law, contract law, estate law, and family
law in each of the fifty States; to apply
the applicable State’s law to each
successor in interest’s factual
circumstances; and to provide legal
advice to people claiming to be
successors in interest. One commenter
indicated that servicers can assist
potential successors in interest by
explaining, in general terms, what
information the servicer may need
before the servicer can recognize a
successor as an owner, but servicers
cannot give the impression to potential
successors in interest that the servicer’s
determination resolves their property
interest with finality or provides the
best outcome based on their particular
situation. Some commenters were also
concerned that proposed
§1024.38(b)(1)(vi)(A) might require
them to seek out potential successors in
interest even in the absence of
affirmative notification. Other
commenters stated that broadening the
scope of successor in interest rules

would further increase the complexity
of confirming a successor in interest’s
status. Many industry commenters
requested greater precision about the
confirmation process and servicers’
responsibilities with respect to potential
successors in interest. Some also
requested that the Bureau provide a safe
harbor for confirmation decisions or
indicate that incorrect successorship
determinations or non-determinations
do not give rise to claims of unfair,
deceptive, or abusive acts or practices in
violation of the Dodd-Frank Act or other
litigation.

As explained above, consumer
advocacy groups reported in their
comments that successors continue to
face problems establishing their
successor status. These groups urged the
Bureau to create a private right of action
to allow potential successors in interest
to enforce the requirements of proposed
§§1024.36(i) and 1024.38(b)(1)(vi) and a
privately enforceable notice of error
requirement related to successorship
determinations. They suggested that
rights under the final rule should be
triggered by a homeowner’s submission
of documentation, rather than by the
servicer’s additional step of confirming
the successor in interest’s status.6¢ They
also encouraged the Bureau to establish
time limits for the confirmation process
and to institute other protections for
potential successors in interest.

After reviewing the comments
received, the Bureau is finalizing
§§1024.36(i) and 1024.38(b)(1)(vi) with
adjustments to clarify the parties’
obligations during the confirmation
process. As finalized, § 1024.36(i)
generally requires a servicer to respond
to a written request that indicates that
the person making the request may be
a successor in interest by providing that
person with a written description of the
documents the servicer reasonably
requires to confirm the person’s identity
and ownership interest in the property.
Section 1024.38(b)(1)(vi)(A) requires
servicers to maintain policies and
procedures reasonably designed to
ensure that the servicer can, upon
receiving notice of the death of a
borrower or of any transfer of the
property, promptly facilitate
communication with any potential or
confirmed successors in interest
regarding the property. Section

641n the alternative, some consumer advocacy
groups suggested that the Bureau could include in
the definition of borrower any successor in interest
who has provided reasonable proof of the successor
in interest’s identity and ownership interest, unless
the servicer provides a timely and reasonable
response stating that the potential successor in
interest will not be confirmed as a successor in
interest and the reason for the lack of confirmation.
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1024.38(b)(1)(vi)(B) requires servicers to
maintain policies and procedures
reasonably designed to ensure that the
servicer can, upon receiving notice of
the existence of a potential successor in
interest, promptly determine the
documents the servicer reasonably
requires to confirm the person’s identity
and ownership interest in the property
and promptly provide to the potential
successor in interest a description of
those documents and how the person
may submit a written request under
§1024.36(i) (including the appropriate
address). Section 1024.38(b)(1)(vi)(C)
requires servicers to maintain policies
and procedures reasonably designed to
ensure that the servicer can, upon the
receipt of such documents, promptly
make a confirmation determination and
promptly notify the person, as
applicable, that the servicer has
confirmed the person’s status, has
determined that additional documents
are required (and what those documents
are), or has determined that the person
is not a successor in interest.

In response to the concerns raised by
commenters, the Bureau has made a
number of adjustments to the proposed
confirmation process to delineate more
clearly the parties’ responsibilities
during the confirmation process. For
example, final § 1024.38(b)(1)(vi) makes
clear that servicers do not need to
search for potential successors in
interest if the servicer has not received
actual notice of their existence. The
comments on the confirmation process
set forth in proposed §§ 1024.36(i) and
1024.38(b)(1)(vi) and the changes that
the Bureau has made in response to
those comments are discussed in more
detail in the section-by-section analyses
of §§1024.36(i) and 1024.38(b)(1)(vi).

Like the proposal, the final rule does
not require servicers to provide legal
advice. The final rule does, however,
require a servicer to have policies and
procedures in place that are reasonably
designed to ensure that the servicer can
identify and communicate to potential
successors in interest the documents
that the servicer will accept as
confirmation of the potential successor
in interest’s identity and ownership
interest in the property. While
confirmation determinations can in
some cases raise complex issues, the
relevant determinations regarding
identity and ownership interest are
determinations that servicers make on a
regular basis in the course of their work
already. Servicers routinely need to
determine who has an ownership
interest in the properties that secure
their mortgage loans—for example, in
identifying who to serve in a foreclosure
action or who should receive other

notices required by State law. Moreover,
as explained in the section-by-section
analysis of § 1024.38(b)(1)(vi), the final
rule allows servicers to request
additional documentation if they
reasonably determine that they cannot
make a determination of the potential
successor in interest’s status based on
the documentation provided.

The Bureau is not creating a safe
harbor from liability for claims alleging
unfair, deceptive, or abusive acts or
practices in violation of the Dodd-Frank
Act related to successorship
determinations. Although some industry
commenters requested this type of
protection, the Bureau does not believe
it is appropriate to shield a servicer
categorically from liability for unfair,
deceptive, or abusive practices that may
occur during the confirmation process
or otherwise in the servicer’s treatment
of potential successors in interest.

Despite the urging of consumer
advocacy groups, the final rule does not
provide potential successors in interest
a private right of action or a notice of
error procedure for claims that a
servicer made an inaccurate
determination about successorship
status or failed to comply with
§1024.36(i) or § 1024.38(b)(1)(vi).85 The
Bureau expects that the confirmation
process established by the final rule will
address the problems that many
successors in interest have experienced
to date in trying to get servicers to
recognize their status. The Bureau and
other Federal and State agencies will
review servicers’ compliance with
respect to potential successors in
interest through the agencies’
supervision and enforcement authority
and through complaint monitoring.
Through that review, the Bureau can
assess whether any additional
enforcement mechanisms are necessary.

The Bureau is finalizing the
confirmation process in §§ 1024.36(i)
and 1024.38(b)(1)(vi) largely as
proposed because it continues to believe
that successors in interest have
difficulty demonstrating their identity
and ownership interest in the property
to servicers’ satisfaction.®6 The risk of

65 Confirmed successors in interest, however,
have the same private rights of action to enforce the
Mortgage Servicing Rules as other borrowers and
consumers.

66 See, e.g., Cal. Reinvestment Coal., Chasm
Between Words and Deeds X: How Ongoing
Mortgage Servicing Problems Hurt California
Homeowners and Hardest-Hit Communities 20
(May 2014), available at https://
calreinvest.wordpress.com/2014/05/21/how-
ongoing-mortgage-servicing-problems-hurt-
california-homeowners-and-hardest-hit-
communities/ (noting that majority of housing
counselors surveyed reported continuation of
previously reported problems regarding successors

harm to successors in interest is highest
when a servicer does not promptly
confirm a successor in interest’s identity
and ownership interest in the property.
During this period, successors in
interest may have difficulty obtaining
information about the loan or finding
out about loss mitigation options.
Accordingly, when confirmation is
delayed, the potential risk of foreclosure
and other harms to the successor in
interest increase. The difficulties faced
by successors in interest with respect to
confirmation of their status have thus
caused successors in interest to face
unnecessary problems with respect to
the mortgage loans secured by the
property, which may lead to
unnecessary foreclosure on the
prO}ljjerty.

The Bureau’s October 2013 Servicing
Bulletin addressed these problems for a
subset of successors in interest by
requiring servicers to have policies and
procedures in place to facilitate the
provision of information to successors
in interest who had inherited a property
securing a deceased borrower’s
mortgage loan. The October 2013
Servicing Bulletin indicated that
servicers should have a practice of
promptly providing to any party
claiming to be a successor in interest a
list of all documents or other evidence
the servicer requires, which should be
reasonable in light of the laws of the
relevant jurisdiction, for the party to
establish (1) the death of the borrower
and (2) the identity and legal interest of
the successor in interest.6” Nonetheless,
consumer advocacy groups indicated in
their comments that servicers continue
to ask for unnecessary documents or
multiple copies of the same documents
or refuse to communicate with
successors in interest at all. In addition,
commenters reported that the categories
of successors in interest as defined in
the proposal, including those who
inherit the property upon death of a
family member, continue to experience
difficulties in having servicers confirm
the successor in interest’s legal status.

Changes to the rules themselves are
appropriate and necessary to clarify
servicers’ obligations and to ensure that
the requirements are widely understood
and enforceable. The rule changes
establishing a more structured and
defined confirmation process are
particularly important to enable
successors in interest to demonstrate
efficiently their status to servicers and,
where they do, to require servicers to

in interest, such as that “servicers often . . . would
require [such homeowners] to go through costly and
unnecessary hoops”).

67 October 2013 Servicing Bulletin at 2.
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confirm promptly this status. Such
prompt confirmation is critical to
reduce the risk of unnecessary
foreclosures and other consumer harm.
Because the Bureau is applying the
Mortgage Servicing Rules to confirmed
successors in interest, enabling
successors in interest to demonstrate
their status to servicers efficiently and
requiring servicers to confirm this status
promptly will allow successors in
interest to access the Mortgage Servicing
Rules’ protections as quickly as
possible.

Applying Mortgage Servicing Rules to
Confirmed Successors in Interest

The Bureau proposed to apply certain
mortgage servicing rules in Regulations
X and Z to confirmed successors in
interest. Accordingly, proposed
§ 1024.30(d) would have provided that a
successor in interest would be
considered a borrower for purposes of
Regulation X’s subpart C once a servicer
confirms the successor in interest’s
identity and ownership interest in a
property that secures a mortgage loan
covered by subpart C. Similarly,
proposed § 1026.2(a)(11) would have
provided that a confirmed successor in
interest is a consumer for purposes of
§§1026.20(c) through (e), 1026.36(c),
and 1026.41. Under the proposal, these
specified mortgage servicing rules
would have applied with respect to a
confirmed successor in interest
regardless of whether that person has
assumed the mortgage loan obligation
(i.e., legal liability for the mortgage debt)
under State law. For the reasons that
follow and that are discussed in the
section-by-section analyses of
§§1024.30(d) and 1026.2(a)(11), the
Bureau is finalizing these provisions
and related commentary with a number
of adjustments to address concerns
raised by commenters. The adjustments
include changes to ensure that
confirmed successors in interest can
benefit from the escrow-related
protections in § 1024.17 and mortgage
transfer disclosures in § 1026.39, to
clarify that the final rule generally does
not require servicers to provide multiple
copies of the same notice, to authorize
servicers to withhold certain types of
sensitive information in responding to
requests under §§ 1024.35 or 1024.36,
and to allow servicers to require
confirmed successors in interest to
return an acknowledgment form before
the servicer sends servicing notices to
them.68

68n discussing the successor in interest
provisions, commenters also raised a number of
specific questions or concerns relating to
Regulations X and Z that could arise for borrowers

Whether confirmed successors in
interest need the protections of the
Mortgage Servicing Rules. Many
commenters of all types expressed
support for the Bureau’s general
objectives in this rulemaking. Industry
commenters were divided on whether
successors in interest need or will
benefit from the protections of the
mortgage servicing rules. A trade
association asserted that servicers
restrict account information due to
restrictions in the FDCPA, the GLBA,
and Regulation P and that making
changes to Regulations X and Z would
not remove these restrictions. It also
suggested that, under current law,
successors in interest can obtain full
account access by requesting it through
a borrower or the borrower’s estate.

An industry commenter suggested
that the additional requirements and
prohibitions could increase the cost of
compliance by providing protections
and rights to individuals that do not
have a contractual obligation with the
lender or servicer. This commenter
suggested that finalizing the proposal
could therefore have a chilling effect on
consumer lending in the real estate
market.

Some industry commenters raised
specific concerns about extending loss
mitigation protections to confirmed
successors in interest. A trade
association suggested, for example, that
extending protections to successors in
interest who acquire an ownership
interest in property as a result of
divorce, legal separation, transfers to a
family trust, or a transfer to a spouse or
a child could disrupt and delay the
foreclosure process, as discussed above.
Another industry commenter suggested
that a servicer should not be required to
engage in loss mitigation efforts with a
successor in interest when the servicer
is actively working with the primary
borrower concerning a delinquency or
loss mitigation effort involving the
loan.69

or consumers regardless of whether they are
confirmed successors in interest. The Bureau
declines to address these issues in this rulemaking.
Except as otherwise indicated in the final rule, the
Mortgage Servicing Rules generally apply to
confirmed successors in interest in the same way
that these provisions apply to other types of
borrowers and consumers.

69 One industry commenter recommended that
§1024.41 protections cover only confirmed
successors in interest who have applied to assume
the loan and that assumption and loss mitigation
reviews should run concurrently. As explained
above, the Bureau has decided not to require
assumption for successor in interest status and for
similar reasons does not believe that the final rule
should require individuals to apply for an
assumption to receive protections as confirmed
successors in interest. The final rule does not,
however, prevent servicers from offering

Consumer advocacy groups took a
different view. In their comments, they
stated that surveys of attorneys and
housing counselors representing
homeowners indicate that successor in
interest problems are widespread. They
identified successor in interest problems
as among the most difficult problems
that attorneys and counselors
representing homeowners face as they
work to save homes from foreclosure.
They stated that the actions taken by
Federal agencies to date have not
resolved the problems faced by
successors in interest and that
homeowners’ advocates still report
widespread stonewalling and
obfuscation by servicers as they attempt
to help successors obtain information
about the mortgage and apply for
needed loan modifications.

A number of consumer advocacy
group commenters predicted that the
number of successors in interest facing
foreclosure or otherwise in need of
protection is likely to grow given
demographic trends, including the aging
of baby boomers. They stated that, due
to longer life expectancies, women often
experience the death of a spouse or
partner and that a large number of
women who become the sole owner of
a home upon the death of a spouse will
not have been an original borrower on
the loan. These consumer advocacy
groups also noted that refinancing is
unlikely to be an option for an
increasing number of successors in
interest because a significant percentage
of homes now carry mortgage debt in
excess of the value of the property.

One consumer advocacy group stated
that servicers routinely provide
misleading and incorrect information to
survivors, which frequently leads to
foreclosure on the family home. It also
stated that servicers still refuse to share
information about the mortgage with
survivors and routinely demand that
successors in interest who are already
on the title or who have already
provided proof that they inherited the
property probate the property. It also
stated that servicers persistently refuse
to assist survivors with loan
assumption, much less loss mitigation
and loan modifications.

A number of consumer advocacy
groups explained that many successors

simultaneous reviews for assumption and loss
modification to successors in interest who might be
interested. The final rule also does not prevent a
servicer from conditioning an offer for a loss
mitigation option on the successor in interest’s
assumption of the mortgage loan obligation under
State law or from offering loss mitigation options
to the successor in interest that differ based on
whether the successor in interest would
simultaneously assume the mortgage loan
obligation.
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are eligible for loan modifications under
applicable program rules but are
experiencing unnecessary delays,
frustrations, and an elevated risk of
foreclosure due to servicers’
unwillingness to review them properly
for these loan modification programs.
These groups indicated that, during
each month of delay imposed by
servicers in recognizing the status of a
successor in interest or processing a
loan modification application, the
interest arrearage grows at the currently
applicable note rate rather than at a
modified rate. They noted that these
delays can eat away at the equity in the
home, push the loan further into
default, and make it more difficult for
successors in interest to qualify for a
loan modification.

Another consumer advocacy group
noted that the proposal might assist in
resolving a paralyzing Catch-22, in
which successors in interest are told
that they cannot apply for loss
mitigation without assuming the loan
and that they cannot assume the loan
without its being current, but they
cannot bring the loan current without
access to loss mitigation. The office of
a State Attorney General noted in its
comment that, by ensuring that servicers
do not condition the review and
evaluation of a loss mitigation
application on the successor in
interest’s assumption of the mortgage
obligation, the proposal would address
a longstanding dilemma faced by
successors in interest: Whether to
assume a delinquent mortgage loan
without knowing the terms of a
prospective loan modification or even
whether a modification is possible. This
commenter explained that assuming any
mortgage, especially a distressed one, is
a major financial decision and
successors in interest cannot know
whether it is in their financial interest
to assume the loan without knowing
whether they qualify for a modification.
It indicated that the initial loss
mitigation review required by the
proposal would allow successors in
interest to make a more informed
decision regarding whether to assume
the mortgage loan obligation.

The Bureau is particularly concerned
about reports from commenters and
others indicating that successors in
interest continue to have difficulty
receiving information about the
mortgage loan secured by the property
or correcting errors regarding the
mortgage loan account and that
servicers sometimes refuse to accept, or
may misapply, payments from

successors in interest.”? The Bureau is
also concerned about reports that
successors in interest often encounter
difficulties when being evaluated for
loss mitigation options, including that
servicers often require successors in
interest to assume the mortgage loan
obligation under State law before
evaluating the successor in interest for
loss mitigation options.”? Applying the
Mortgage Servicing Rules in Regulation
X to successors in interest provides
these homeowners with access to
information about the mortgage, helps
successors in interest avoid
unwarranted or unnecessary costs and
fees, and prevents unnecessary
foreclosure.

As many consumer advocacy groups
recognized in their comments, it is
especially important for the loss
mitigation procedures in § 1024.41 to

70In one 2015 survey of attorneys and housing
counselors representing homeowners, 55 percent of
respondents had been asked by a servicer to supply
a quitclaim deed where one was not needed or
available because a divorce decree clearly
transferred the property; 63 percent had been asked
to provide probate documents or proof that the
client was the estate representative even though the
property passed through a right of survivorship
deed or tenancy by the entirety; 66 percent had
been asked to submit the same documents over and
over again in an attempt to prove an ownership
interest to the servicer; 28 percent reported that a
servicer had demanded a quitclaim deed when the
borrower was deceased; and another 28 percent
indicated that a servicer had refused to tell them
what documents they needed to prove successor in
interest status. Alys Cohen, Nat’] Consumer Law
Ctr., Snapshots of Struggle: Saving the Family
Home After a Death or Divorce, Successors Still
Face Major Challenges in Obtaining Loan
Modifications (Mar. 2016), available at https://
www.nclc.org/images/pdf/pr-reports/report-
snapshot-struggle.pdf; Nat’l Consumer Law Citr.,
NCLC Survey Reveals Ongoing Problems with
Mortgage Servicing 2, 5 (May 2015), available at
http://www.nclc.org/images/pdf/foreclosure_
mortgage/mortgage_servicing/ib-servicing-issues-
2015.pdf. A survey conducted in the summer of
2014 found that 63 percent of housing counselors
reported servicers rarely or never had required
policies in place to promptly identify and
communicate with a successor in interest for a
deceased borrower. Nat’l Council of La Raza & Nat’l
Hous. Res. Ctr., Are Mortgage Servicers Following
the New Rules? A Snapshot of Compliance with
CFPB Servicing Standards 3, 7 (Jan. 9, 2015),
available at http://www.nclr.org/Assets/uploads/
Publications/mortgageservicesreport_11215.pdf.

71 A 2015 national survey asked attorneys and
housing counselors representing homeowners how
frequently servicers refused to provide information
about the loan or allow them to apply for a loan
modification after proof of successor status was
provided. Alys Cohen, Nat’l Consumer Law Ctr.,
Snapshots of Struggle: Saving the Family Home
After a Death or Divorce, Successors Still Face
Major Challenges in Obtaining Loan Modifications
17-18 (Mar. 2016), available at https://
www.nclc.org/images/pdf/pr-reports/report-
snapshot-struggle.pdf. Seventy percent of
respondents said this happened sometimes, often,
or most of the time in their successor in interest
cases. Id. A similar proportion of respondents
indicated that that they have not seen any recent
improvement in problems with successors in
interest seeking mortgage modifications. Id. at 16.

apply to successors in interest. When
the Bureau issued the 2013 RESPA
Servicing Final Rule, the Bureau
observed that establishing national
mortgage servicing standards ensures
that borrowers have a full and fair
opportunity to receive an evaluation for
a loss mitigation option before suffering
the harms associated with foreclosure.”2
The Bureau also recognized that these
standards are appropriate and necessary
to achieve the consumer protection
purposes of RESPA, including
facilitating borrowers’ review for loss
mitigation options, and to further the
goals of the Dodd-Frank Act to ensure

a fair, transparent, and competitive
market for mortgage servicing.”? These
same consumer protection purposes are
served by applying the loss mitigation
procedures in § 1024.41 to confirmed
successors in interest who, as
homeowners of property securing a
mortgage loan, may need to make
payments on the loan to avoid
foreclosure.

Successors in interest are a
particularly vulnerable group of
consumers, who often must make
complex financial decisions with
limited information during a period of
extreme emotional stress. Successors in
interest may be more likely than other
homeowners to experience a disruption
in household income and therefore may
be more likely than other homeowners
to need loss mitigation to avoid
foreclosure. The Bureau therefore
concludes that requiring servicers to
evaluate a complete loss mitigation
application received from a confirmed
successor in interest under § 1024.41’s
procedures serves RESPA’s consumer
protection purposes.

Further, because a successor in
interest’s ability to repay the mortgage
loan generally was not considered in
originating the mortgage loan,
successors in interest are particularly
dependent on a prompt loss mitigation
evaluation to assess the mortgage loan’s
long-term affordability as to the
successor in interest.”# Requiring
servicers to evaluate a complete loss
mitigation application received from a
confirmed successor in interest supports
the successor in interest in making a
fully informed decision about whether
to assume the mortgage loan obligation
under State law.

The Bureau also believes that
requiring servicers to comply with

7278 FR 10696, 10815 (Feb. 14, 2013).

731d.

74 Where a successor in interest who has
previously acquired a legal interest in a dwelling is
added as an obligor on the mortgage loan, the
Regulation Z Ability-to-Repay Rule does not apply.
See 79 FR 41631, 41632-33 (July 17, 2014).
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§1024.41’s procedures with respect to
confirmed successors in interest will not
impose significant costs on servicers.
Although some commenters expressed
concern about the costs of originating
loans, the final rule, like the proposal,
does not require servicers to originate
any loans. The Bureau is not providing
confirmed successors in interest any
protections that are not already
available to borrowers and therefore
does not anticipate the final rule will
result in any unusual disruption of the
foreclosure process. Both industry and
consumer advocacy group commenters
indicated that servicers are often already
subject to other non-regulatory
requirements to communicate with
successors in interest and evaluate them
for loan modifications. The costs
imposed by the final rule should
therefore largely be limited to ensuring
that such requirements are met in a
consistent and timely way. The Bureau
therefore does not expect any chilling
effect on consumer lending in the real
estate market.

Notwithstanding the concerns
expressed by industry commenters
regarding potential delays, confirmation
of a successor in interest will not reset
the 180-day period in § 1024.39(b) or the
120-day period in § 1024.41(f)(1)().
Section 1024.39(b) provides that a
servicer is not required to provide a
written early intervention notice more
than once during any 180-day period.
Section 1024.41(f) provides that a
servicer shall not make the first notice
or filing required by applicable law for
any judicial or non-judicial foreclosure
process unless a borrower’s mortgage
loan obligation is more than 120 days
delinquent or another specified
condition is met. Confirmation of a
successor in interest does not change
the date when a loan obligation becomes
delinquent.

With respect to Regulation Z,
applying the Mortgage Servicing Rules
in Regulation Z to confirmed successors
in interest will protect them against
inaccurate and unfair payment crediting
practices by the servicer of the mortgage
loan on which they may be making
payments and which encumbers their
property. It will also help prevent
unnecessary foreclosure by, for
example, keeping confirmed successors
in interest informed of the status of the
mortgage loan. Moreover, the
amendments to Regulation Z will help
ensure that confirmed successors in
interest receive prompt information
about the amount necessary to pay off
the mortgage loan, as other homeowners
do under Regulation Z.

Whether to apply or clarify additional
laws or regulations not discussed in the

proposal. Some commenters identified
additional sections of Regulations X and
Z or of other laws or regulations that
they believed the Bureau should address
in the final rule’s provisions relating to
successors in interest. A number of
consumer advocacy groups stated that,
in order to achieve the Bureau’s goal of
applying all the mortgage servicing
regulations to successors in interest, the
final rule should also define successors
in interest as borrowers for purposes of
§1024.17. These groups suggested that
successors in interest are particularly
likely to face escrow issues due to the
transfer of ownership. They indicated
that a transfer of ownership requires the
new owner to take steps to obtain
homeowner’s insurance and, usually, to
apply for the property tax homestead
exemption in the new owner’s own
name.

A trade association also stated that a
confirmed successor in interest should
be a borrower for purposes of the escrow
requirement in § 1024.17 and a
consumer for purposes of the mortgage
transfer disclosure requirements of
§1026.39. This commenter also
identified various other laws and
regulations that it suggested could be
affected by a regulation addressing
successors in interest, including
additional provisions of Regulations X
and Z; the Fair Credit Reporting Act and
its implementing regulation, Regulation
V; the FDCPA; the Servicemembers
Civil Relief Act; and the Mortgage
Assistance Relief Services regulation,
Regulation O.

As these commenters noted,
successors in interest confront the same
types of escrow issues as borrowers
protected by § 1024.17 and are
particularly likely to experience escrow
problems due to the transfer of
ownership through which they acquired
their ownership interest in the property.
In issuing the proposal, the Bureau
intended to include all of the mortgage
servicing protections of Regulations X
and Z, which, as the commenters noted,
should include the escrow protections
of §1024.17. For the reasons set forth in
this discussion and in the section-by-
section analysis of § 1024.30(d), the
Bureau is expanding the protections
applicable to confirmed successors in
interest in § 1024.30(d) to include
§1024.17. This effectuates the Bureau’s
stated intent in the proposal to apply all
of the mortgage servicing rules in
Regulation X to confirmed successors in
interest and will ensure that confirmed
successors in interest can obtain
necessary escrow information.

The Bureau also believes that a
confirmed successor in interest should
be treated as a consumer for purposes of

the mortgage transfer disclosure
requirement in § 1026.39, as a trade
association commenter suggested. The
mortgage transfer disclosure notifies
consumers of valuable information
regarding certain transfers of ownership
of a mortgage loan, including the name
and contact information for the new
owner of the mortgage loan and an agent
or party authorized to resolve issues
concerning the consumer’s payments on
the loan (if the owner’s information
cannot be used for that purpose).7s
Information of this nature will be
helpful to confirmed successors in
interest in many of the same ways that
it is helpful to other borrowers—for
example, if they seek to engage in loss
mitigation, to ensure that payments on
the account are properly applied, or to
identify who has a security interest in
their property. For the reasons set forth
in this discussion and in the section-by-
section analysis of § 1026.39, the Bureau
is defining the term consumer in
§1026.2(a)(11) to include confirmed
successors in interest for purposes of
§1026.39.

The Bureau has reviewed the other
laws and regulations that commenters
suggested that the Bureau should
address and has concluded that they are
largely outside the scope of this
rulemaking.”6 Except as specifically
addressed elsewhere in this final rule,
the Bureau does not believe that further
discussion or clarification is necessary
with respect to these other laws and
regulations as part of this rulemaking.
However, the Bureau will continue to
engage in ongoing outreach and
monitoring with industry, consumer
advocacy groups, and other stakeholders
to identify issues that pose
implementation challenges, create a risk
of consumer harm, or require
clarification.

Two industry commenters also
suggested that the final rule should
incorporate into Regulation Z or its
commentary the Bureau’s July 17, 2014,
interpretive rule relating to the
application of the Ability-to-Repay Rule
to certain situations involving

75§1026.39(d).

76 For example, a trade association commenter
suggested that the Bureau should address various
issues relating to the right of rescission under
§1026.23. The Bureau did not propose any changes
to §1026.23 and is not making any changes to
§1026.23 in the final rule. Pursuant to
§1026.2(a)(11), a consumer for purposes of
rescission under §§1026.15 and 1026.23 means a
cardholder or natural person to whom consumer
credit is offered or extended and also includes a
natural person in whose principal dwelling a
security interest is or will be retained or acquired,
if that person’s ownership interest in the dwelling
is or will be subject to the security interest.
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successors in interest.”” One commenter
indicated that doing so would increase
servicer awareness. The Bureau plans to
incorporate the interpretive rule into the
commentary to Regulation Z at a later
date.

Whether to require servicers to send
duplicate copies of Mortgage Servicing
Rule notices to confirmed successors in
interest. Proposed Regulation Z
comment 41(a)-5.ii would have
provided that, if a servicer sends a
periodic statement meeting the
requirements of § 1026.41 to another
consumer, the servicer need not also
send a periodic statement to a successor
in interest. The proposal did not address
specifically whether servicers must
provide duplicate copies of other types
of required servicing notices.

A number of commenters asked the
Bureau to clarify whether servicers must
send multiple copies of required
servicing notices after a successor in
interest is confirmed. One industry
commenter explained that most
servicing platforms only allow for
automated delivery of correspondence
to one address. It indicated that a
requirement to send items to multiple
addresses or through differing
communication channels (electronic or
non-electronic) would create significant
operational and systems challenges with
concomitant costs. Another industry
commenter suggested that the Bureau
adopt, in Regulation X, language similar
to proposed Regulation Z comment
41(a)-5.ii, providing that servicers need
not send duplicative periodic
statements to confirmed successors in
interest. Another industry commenter
suggested that a servicer should not be
required to make live contact with a
successor in interest when the servicer
is actively working with the primary
borrower concerning a delinquency or
loss mitigation effort involving the loan.

Several consumer advocacy groups
challenged the assumption that
successors in interest receive copies of
notices provided to the transferor

77 The interpretive rule clarified that, where a
successor in interest who has previously acquired
a legal interest in a dwelling agrees to be added as
obligor on the mortgage loan, the servicer’s express
acknowledgment of the successor in interest as
obligor does not constitute an “‘assumption” as that
term is used in Regulation Z. 79 FR 41631 (July 17,
2014). Accordingly, the Regulation Z Ability-to-
Repay Rule does not apply when a creditor
expressly accepts a successor in interest as obligor
on a loan under these circumstances. See id. The
interpretive rule also noted that the servicer must
comply with any ongoing obligations pertaining to
the extension of consumer credit, such as the ARM
notice requirements under 12 CFR 1026.20(c) and
(d) and the periodic statement requirement under
12 CFR 1026.41, after the successor in interest is
added as an obligor on the mortgage note. Id. at
41633.

borrower. They noted, for example, that
the successor in interest and transferor
borrower may not have any form of
communication in a divorce or
separation, especially in situations
involving domestic violence. These
groups encouraged the Bureau to require
servicers to send additional copies of
written early intervention notices to
confirmed successors in interest.
Another consumer advocacy group also
suggested that anyone with an
ownership interest should receive a
copy of the periodic statement, provided
they have given their contact
information to the servicer.

The Bureau believes that it would be
unnecessarily burdensome to require a
servicer to send additional copies of
notices required by the Mortgage
Servicing Rules if the servicer is already
providing the notice to another
borrower or consumer on the account.
As explained in the section-by-section
analyses of §§1024.32(c)(4) and
1026.2(a)(11), the Bureau is adding
§1024.32(c)(4) and new commentary to
§1026.2(a)(11) to address whether
duplicative notices are required for
confirmed successors in interest for all
of the Mortgage Servicing Rules. Section
1024.32(c)(4) provides that, except as
required by § 1024.36, a servicer is not
required to provide to a confirmed
successor in interest any written
disclosure required by § 1024.17,
§1024.33, §1024.34, §1024.37, or
§1024.39(b) if the servicer is providing
the same specific disclosure to another
borrower on the account. Section
1024.32(c)(4) also provides that a
servicer is not required to comply with
the live contact requirements set forth in
§1024.39(a) with respect to a confirmed
successor in interest if the servicer is
complying with those requirements
with respect to another borrower on the
account. Comment 2(a)(11)—4.iv clarifies
that, except in response to an
information request as required by
§1024.36, a servicer is not required to
provide to a confirmed successor in
interest any written disclosure required
by § 1026.20(c), (d), or (e), § 1026.39, or
§1026.41 if the servicer is providing the
same specific disclosure to another
consumer on the account. These
provisions clarify servicers’ obligations
under the final rule and should alleviate
the concern that many commenters
raised regarding the potential burden of
providing duplicative notices to
confirmed successors in interest.

The Bureau recognizes, however, that
successors in interest do not in all cases
have access to notices received by the
transferor borrower and may need such
notices. The provisions discussed above
with regard to the servicer’s obligations

to send duplicative notices do not limit
the ability of any confirmed successor in
interest to request copies of notices and
other information through an
information request under § 1024.36.
Thus, if a confirmed successor in
interest is not in contact with a
borrower on the account who is
receiving the disclosures, the confirmed
successor in interest can request
information as needed through the
information request process.

Gramm-Leach-Bliley Act and privacy
concerns. In the proposal, the Bureau
indicated that it believed that applying
Regulation X’s subpart C to confirmed
successors in interest does not present
privacy concerns. The proposal
explained that the Bureau believed that
a confirmed successor in interest’s
ownership interest in the property
securing the mortgage loan is sufficient
to justify enabling the successor in
interest to receive information about the
mortgage loan. However, because some
people representing themselves as
successors in interest may not actually
have an ownership interest in the
property, the Bureau recognized that
requiring servicers to apply the
communication, disclosure, and loss
mitigation requirements from
Regulations X and Z to successors in
interest before servicers have confirmed
the successor in interest’s identity and
ownership interest in the property
might present privacy and other
concerns. The Bureau solicited
comment on whether any information
that could be provided to successors in
interest under §§ 1024.35 and 1024.36
presents privacy concerns and whether
servicers should be permitted to
withhold any information from
successors in interest out of such
privacy concerns.

Various industry commenters
expressed concern that the proposal
would require them to violate privacy
laws, including the Gramm-Leach-Bliley
Act (GLBA) and Regulation P, and
would otherwise interfere with
borrowers’ privacy rights.”® They noted

78 Some industry commenters also suggested that
the proposal might cause them to violate the
information security standards required by the
GLBA. Providing information to successors in
interest would not violate the GLBA information
security provisions, as long as disclosures are made
in a manner consistent with those standards. For
example, the Interagency Guidelines Establishing
Information Security Standards require a financial
institution to consider and, if appropriate, adopt
measures including encryption of electronic
customer information and controls to prevent
employees from providing customer information to
unauthorized individuals who may seek to obtain
this information through fraudulent means. 66 FR
8616, 8633—34 (Feb. 1, 2001); 69 FR 77610 (Dec. 28,
2004). The final rule does not prevent a servicer

Continued
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that sharing information about the
mortgage—including even the limited
information about document
requirements that would be available to
potential successors in interest—would
constitute a disclosure of nonpublic
personal information to a nonaffiliated
third party for purposes of the GLBA
and Regulation P. Some requested
clarity regarding what information they
should release under the proposal,
while others suggested that an
interagency GLBA rulemaking would be
required to adjust applicable privacy
rules.

Some industry commenters provided
specific examples of situations that
might raise concern—for example,
releasing contact information or
sensitive information such as paystubs
from a prior loss mitigation application
in the context of a divorce or a domestic
violence situation. Other industry
commenters indicated that they were
most concerned about giving a party
that is not obligated on the loan access
to financial records, especially in
circumstances where the primary
obligor remains fully obligated to the
loan transaction or where there is
litigation relating to the property and
attendant obligation.

One industry commenter stated that
these privacy concerns apply to the
disclosure of the confirmed successor in
interest’s personal, private information
to the existing borrower as well as to the
disclosure of an existing borrower’s
personal, private information to the
confirmed successor in interest. This
commenter suggested that the final rule
should not require servicers to comply
with the requirements in §§ 1024.35 and
1024.36 relating to notices of error and
requests for information if
communicating with a confirmed
successor in interest is otherwise
prohibited under applicable law,
including the FDCPA, or if the servicer
reasonably determines that the response
to the asserted error or information
request would result in the disclosure of
any personal, private information of the
existing borrower or of the successor in
interest. Alternatively, this commenter
urged the Bureau to provide servicers a
safe harbor from liability under the
FDCPA with respect to disclosing
information regarding the debt and
other Federal and State laws with
respect to disclosing personal, private
information for an existing borrower or
a confirmed successor in interest. It
noted, for example, that the former
husband of an existing borrower could
submit a request for information seeking

from complying with these information security
standards in dealing with successors in interest.

copies of loss mitigation efforts by his
former wife, which might include her
contact information and copies of her
paystubs. Other industry commenters
provided additional examples of types
of sensitive information that should not
be disclosed, such as Social Security
numbers.

Some consumer advocacy groups and
the office of a State Attorney General
asserted that there are no privacy
concerns raised by the proposal because
of the successor in interest’s ownership
interest in the property securing the
mortgage loan. One of these consumer
advocacy groups stated that the original
borrower’s private financial
information, including credit score,
income, or expenses, is not relevant to
the successor homeowner and need not
be disclosed. This group also indicated
that no successor in interest should
have a need for the original borrower’s
location or contact information.?9 It
stated that a successor in interest should
not need access to other financial
information of the borrower, as it will
not be relevant to loss mitigation sought
by the successor in interest.

The Bureau concludes that complying
with the final rule does not cause
servicers to violate the GLBA or its
implementing regulations but
recognizes the potential privacy and
related concerns raised by commenters
and has made adjustments in the final
rule to address these concerns.
Disclosing information to successors in
interest as required under the final rule
will not cause a servicer to violate the
GLBA or Regulation P because the
GLBA and Regulation P permit financial
institutions to disclose information to
comply with a Federal law or
regulation.8o

79 This consumer advocacy group suggested that
the Bureau create an FDCPA exemption for liability
under FDCPA section 805(b). It also suggested that
in doing so the Bureau should indicate that
information that a debt collector is permitted to
share with a confirmed successor in interest
regarding the mortgage loan account should not
include the location or contact information of the
original borrower or any financial information of
the original borrower other than the mortgage terms
and status. As explained above, concurrently with
issuing this final rule, the Bureau is issuing an
interpretation of FDCPA section 805 that creates a
safe harbor pursuant to FDCPA section 813(e). In
light of this interpretation, no exemption from the
requirements of FDCPA section 805(b) is required.

8015 U.S.C. 6802(e)(8); 12 CFR 1016.15(a)(7)(i)
(providing an exception to the GLBA’s general
prohibition on disclosing nonpublic personal
information to a nonaffiliated third party absent
notice and an opportunity to opt out of such
disclosure where the disclosure is to comply with
Federal, State, or local laws, rules, and other
applicable legal requirements). A trade association
suggested that, before disclosing information
protected under Regulation P, the servicer should
be able to require the recipient to agree not to
redisclose the information unless permitted by law.

The Bureau continues to believe that
a confirmed successor in interest’s
ownership interest in the property
securing the mortgage loan is sufficient
to warrant that person’s access to
information about the mortgage loan.
The Bureau also believes it is important
for confirmed successors in interest to
be able to obtain information about the
terms, status, and payment history of
the mortgage loan. However, the Bureau
agrees with commenters that confirmed
successors in interest are unlikely to
need information regarding the location
or contact information of an original
borrower or financial information of an
original borrower other than the
mortgage terms, status, and payment
history. As commenters noted,
providing additional financial, contact,
or location information of other
borrowers could raise privacy concerns
and is not likely to assist the confirmed
successor in interest in maintaining the
property. The Bureau believes that this
is especially true with respect to a
borrower’s Social Security number.

The Bureau believes that similar
potential privacy concerns could arise
when borrowers request information
about potential and confirmed
successors in interest. A potential or
confirmed successor in interest could,
for example, submit a loss mitigation
application containing a Social Security
number, contact information, and
paystubs. Borrowers on the account who
are not the person to whom the
information pertains are unlikely to
need to obtain from the servicer these
types of information about potential or
confirmed successors in interest.

To address the potential privacy
concerns raised in the comments, the
Bureau is adding new §§ 1024.35(e)(5)
and 1024.36(d)(3). Pursuant to these
provisions, a servicer responding to a
request for information or a notice of
error request for documentation may
omit location and contact information
and personal financial information
(other than information about the terms,
status, and payment history of the
mortgage loan) if: (i) The information
pertains to a potential or confirmed
successor in interest who is not the
requester; or (ii) The requester is a
confirmed successor in interest and the
information pertains to any borrower
who is not the requester. These

Although 12 CFR 1016.11(c) imposes certain
restrictions on the disclosure and use of
information disclosed pursuant to a Regulation P
exception in 12 CFR 1016.14 or 1016.15, neither the
GLBA nor Regulation P requires the recipient of
such information to enter into an agreement relating
to these restrictions with the financial institution
that discloses the information. The Bureau therefore
declines to establish such a requirement under
Regulation X or Z.
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provisions allow servicers to limit the
information that confirmed successors
in interest may obtain about other
borrowers (including other confirmed
successors in interest) and that
borrowers may obtain about potential
and confirmed successors in interest
who are not the requesting party.

FDCPA and related concerns. A
number of industry commenters
indicated in their comments that the
requirement to send servicing notices
and share information about the
mortgage loan with confirmed
successors in interest could subject
them to liability under the FDCPA.
While many mortgage servicers are not
subject to the FDCPA, mortgage
servicers that acquired a mortgage loan
at the time that it was in default are
subject to the FDCPA with respect to
that mortgage loan.8* Two specific areas
of concern raised by commenters are
discussed in turn below: (1) Whether
the proposal would cause servicers that
are debt collectors for purposes of the
FDCPA to violate FDCPA section
805(b)’s general prohibition on
communicating with third parties in
connection with the collection of a debt,
and (2) Whether providing periodic
statements and other servicing notices
to confirmed successors in interest who
have not assumed the loan obligation
under State law would be confusing or
harassing.

Some commenters expressed concern
that sharing information about the debt,
such as periodic statements and
responses to requests for information,
with confirmed successors in interest
who are not obligated on the loan could
violate FDCPA section 805(b). They
suggested that, if the proposal is
adopted, the Bureau should create an
FDCPA exemption or include
commentary providing a safe harbor
under the FDCPA when a servicer
contacts a successor in interest
regarding a debt that is not assumed by
the successor in interest.

FDCPA section 805(b) generally
prohibits debt collectors from
communicating with third parties in
connection with the collection of a debt,
in the absence of a court order or prior
consumer consent given directly to the
debt collector.82 FDCPA section 805(b)
permits debt collectors to communicate

81 A trade association commenter asserted that the
FDCPA should not apply to mortgage loans and
suggested that the Bureau exempt mortgage loans
and mortgage servicers altogether from the FDCPA
or, alternatively, from the FDCPA’s debt validation
and cease communication requirements. These
comments are beyond the scope of this rulemaking,
and the Bureau declines to address them, other than
to note that mortgage servicers are not per se
exempt from the FDCPA.

8215 U.S.C. 1692c¢(b).

with a person who is a consumer for
purposes of section 805. FDCPA section
805(d), in turn, states that the term
consumer for purposes of section 805
includes the consumer’s spouse, parent
(if the consumer is a minor), guardian,
executor, or administrator.83 The use of
the word “includes” indicates that
section 805(d) is an exemplary rather
than exhaustive list of the categories of
individuals that are “consumers” for
purposes of FDCPA section 805.

The Bureau is issuing concurrently
with this final rule an interpretive rule
that constitutes an advisory opinion
under FDCPA section 813(e) 84
interpreting consumer for purposes of
FDCPA section 805 to include a
confirmed successor in interest, as that
term is defined in Regulation X
§1024.31 and Regulation Z
§1026.2(a)(27)(ii).8> As provided in
FDCPA section 813(e), no liability arises
under the FDCPA for an act done or
omitted in good faith in conformity with
an advisory opinion of the Bureau while
that advisory opinion is in effect. The
Bureau’s interpretive rule provides a
safe harbor from liability under FDCPA
section 805(b) for servicers
communicating with a confirmed
successor in interest about a mortgage
loan secured by property in which the
confirmed successor in interest has an
ownership interest, in compliance with
Regulations X and Z.

As the interpretive rule explains,
given their relationship to the obligor,
the mortgage loan, and the property
securing the mortgage loan and the
Bureau’s extension of certain
protections of Regulations X and Z to
them, confirmed successors in interest
are—like the narrow categories of
persons enumerated in FDCPA section
805(d)—the type of individuals with
whom the servicer needs to
communicate. Interpreting consumers in
section 805 to include confirmed
successors in interest permits debt
collectors to communicate with them
about the mortgage loan without
engaging in a third-party
communication in violation of section
805(b). It also helps to ensure that

8315 U.S.C. 1692¢(d).

8415 U.S.C. 1692k(e).

85 See Bureau of Consumer Fin. Prot., Official
Bureau Interpretations: Safe Harbors from Liability
under the Fair Debt Collection Practices Act for
Certain Actions Taken in Compliance with
Mortgage Servicing Rules under the Real Estate
Settlement Procedures Act (Regulation X) and the
Truth in Lending Act (Regulation Z) (Aug. 4, 2016),
available at http://www.consumerfinance.gov/
policy-compliance/rulemaking/final-rules/safe-
harbors-liability-under-fair-debt-collection-
practices-act-certain-actions-taken-compliance-
mortgage-servicing-rules-under-real-estate-
settlement-procedures-act-regulation-x-and-truth-
lending-act-regulation-z.

confirmed successors in interest benefit
from the protections for “consumers” in
FDCPA section 805—including the debt
collector generally being prohibited
from communicating at a time or place
the collector knows or should know is
inconvenient and being required to
cease communication upon written
request from the consumer. The Bureau
therefore has concluded that consumer
as defined in section 805(d) includes a
confirmed successor in interest, as that
term is defined in Regulations X and
Z.86 The Bureau’s interpretive rule
should resolve commenters’ concerns
regarding potential liability under
FDCPA section 805(b) for disclosures to
confirmed successors in interest.8”

An industry commenter suggested
that successors who are not liable on the
debt might be confused if they start
receiving periodic statements. Another
industry commenter suggested that
sending loss mitigation-related letters
and trying to establish right party
contact with individuals not liable on a
delinquent loan could be viewed as
abusive or harassing debt collection
efforts, in violation of FDCPA section
806.88

Under the final rule, confirmed
successors in interest will receive
servicing notices only after they have
proceeded through the confirmation
process. The servicing notices provide
important information that will assist
confirmed successors in interest in
preserving their ownership interests in
the properties secured by the relevant
mortgage loans. Given this context, the
Bureau does not believe that simply
providing periodic statements and other
servicing notices to the confirmed
successor in interest pursuant to
Regulations X and Z would be viewed
as having the natural consequence of
harassing, oppressing, or abusing the
confirmed successor in interest under
FDCPA section 806.

The Bureau recognizes, however, that
some language appearing in the model
and sample form notices in Regulations
X and Z could suggest that the recipient
of the notice is liable on the mortgage
loan obligation and that it is possible

86 Because the interpretive rule applies only to
the use of the term consumer in section 805, it does
not affect the definition of consumer under the
remaining FDCPA provisions.

87 The interpretation does not relieve servicers
that are debt collectors of their obligations under
the FDCPA. For example, they must not: Engage in
conduct the natural consequence of which is to
harass, oppress, or abuse any person in connection
with the collection of a debt; use any false,
deceptive, or misleading representation or means in
connection with the collection of a debt; or use
unfair or unconscionable means to collect or
attempt to collect any debt.

8815 U.S.C. 1692d.
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that this language, on its own without
modification, could confuse confirmed
successors in interest who have not
assumed the mortgage loan obligation
under State law and are not otherwise
liable for it as to whether they are liable
on the mortgage loan obligation. For
example, some of these forms state:
“your loan,” “your interest rate,” “[ylou
are late on your mortgage payments,”
“[ylou must pay us for any period
during which the insurance we buy is
in effect but you do not have
insurance,” and “you could be charged
a penalty.” 89

As modified by the final rule,
Regulations X and Z offer servicers
various means that they can employ to
ensure that communications required by
the Mortgage Servicing Rules do not
mislead confirmed successors in interest
who have not assumed the mortgage
loan obligation under State law and are
not otherwise liable for it. One option
available to servicers is to adjust the
language in the notices to replace any
terminology that might suggest liability.
Regulation Z already permits
modification of certain model and
sample forms for ARM disclosures to
remove language regarding personal
liability to accommodate particular
consumer circumstances or transactions
not addressed by the forms,?° and the
final rule clarifies in revised comment 2
to Regulation X’s appendix MS and new
comments 20(e)(4)-3 and 41(c)-5 to
Regulation Z that similar changes may
be made to other model and sample
form notices. For example, as revised,
comment appendix MS to part 1024—2
permits servicers to substitute “‘this
mortgage” or ‘“‘the mortgage” in place of
“your mortgage”’ in notices sent to a
confirmed successor in interest who has
not assumed the mortgage loan
obligation under State law or is not
otherwise liable on the mortgage loan
obligation.

Another option available to servicers
to reduce the risk of any potential
confusion is to add an affirmative
disclosure to the Mortgage Servicing
Rule notices that clarifies that a
confirmed successor in interest who has
not assumed the mortgage loan
obligation under State law and is not
otherwise liable for it has no personal
liability. For some of the required
servicing notices, this type of disclosure
could be added into the notice,?! while
for other types of notices the rules
prohibit additional information in the

89 Regulation X appendices MS-3(A) & MS—4;
Regulation Z appendices H-4(D) & H-30.

90 Regulation Z comments 20(c)(3)(i)-1,
20(d)(3)(1)-1.

91 See, e.g., Regulation X comment 39(b)(2)-1;
Regulation Z comment 41(c)-1.

notice but would permit an explanatory
cover letter in the same transmittal.92

The Bureau recognizes that the
foregoing options would require
servicers to incur some costs because
these options would involve
customizing certain materials for
confirmed successors in interest. To
address this concern, and for the
reasons stated in the section-by-section
analyses of §§1024.32(c), 1026.20(f),
1026.39(f), and 1026.41(g), new
§1024.32(c)(1) allows servicers to
provide an initial explanatory written
notice and acknowledgment form to
confirmed successors in interest who
have not assumed the mortgage loan
obligation under State law and are not
otherwise liable on it. The notice
explains that the confirmed successor in
interest is not liable unless and until the
confirmed successor in interest assumes
the mortgage loan obligation under State
law. The notice also indicates that the
confirmed successor in interest must
return the acknowledgment to receive
servicing notices under the Mortgage
Servicing Rules. Sections 1024.32(c),
1026.20(f), 1026.39(f), and 1026.41(g)
relieve servicers that send this type of
notice and acknowledgment form of the
obligations to provide Mortgage
Servicing Rule notices and to engage in
live contacts with the confirmed
successor in interest until the confirmed
successor in interest provides the
servicer an executed acknowledgment
indicating a desire to receive the notices
or assumes the mortgage loan obligation
under State law.

These provisions relieve servicers of
the costs associated with sending the
notices to confirmed successors in
interest who are not liable on the
mortgage loan obligation and do not
want them. However, the Bureau
believes that when a confirmed
successor in interest assumes a mortgage
loan obligation under State law there is
no longer any reason to suspend a
servicer’s obligation to provide notices
and other communications that are
otherwise required by the Mortgage
Servicing Rules.?3 Additionally, the
Bureau expects that servicers will
provide additional copies of the written

92 See, e.g., §1024.37(c)(4), (d)(4), (e)(4).

93 However, other provisions of existing
Regulations X and Z may relieve servicers of the
obligation to provide notices in those
circumstances. For example, §§ 1026.17(d) and
1026.31(e) generally provide that, if there is more
than one consumer, the disclosures required by
Regulation Z subparts C and E may be made to any
consumer who is primarily liable on the obligation,
and comment 41(a)-1 to Regulation Z provides that,
when two consumers are joint obligors with
primary liability on a closed-end consumer credit
transaction secured by a dwelling, the periodic
statement may be sent to either one of them.

notice and acknowledgment form to
confirmed successors in interest upon
request; the Bureau recognizes that
confirmed successors in interest who
choose not to receive servicing notices
at the time of confirmation may later
wish to receive such notices and
believes that servicers should facilitate
subsequent requests from confirmed
successors in interest to receive the
notices.%

The final rule does not mandate that
servicers use the initial notice and
acknowledgment option or either of the
two other options mentioned above but
instead gives servicers the flexibility to
use any of these options as the servicer
deems appropriate to ensure clarity in
its communications with confirmed
successors in interest. Offering servicers
these options will allow servicers to use
their business judgment to determine
the best approach in light of their
particular situations and operational
considerations.

The Bureau considered providing a
safe harbor from UDAAP claims or
FDCPA deception claims related to
representations in notices about
whether a confirmed successor in
interest is liable on the mortgage loan
obligation. The Bureau believes that
such a safe harbor is unnecessary. The
Bureau believes that UDAAP claims are
unlikely to arise solely from servicers
providing to confirmed successors in
interest notices and information
required by and in compliance with
Regulations X or Z, particularly if
servicers implement one of the
approaches described above. The
Bureau also believes that a safe harbor
insulating servicers from liability
related to their communications to
confirmed successors in interest could
undermine incentives for servicers to
ensure that the overall effect of their
communications with successors in
interest is not deceptive and does not
create consumer harm. The options that
the Bureau is providing to servicers
should allow servicers to choose the
most cost-effective way to ensure that
their communications do not confuse or
deceive successors in interest who are
not liable on the mortgage loan
obligation under State law.

Legal Authority

Based on its experience and expertise
with respect to mortgage servicing, the
Bureau believes that the amendments
relating to successors in interest
promote the purposes of RESPA and
TILA effectuated by the Mortgage
Servicing Rules. As discussed below,

94 See section-by-section analyses of
§1024.32(c)(2) and (3).
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the Mortgage Servicing Rules apply to
borrowers (for the Regulation X rules)
and consumers (for the Regulation Z
rules). As further discussed below, the
Bureau believes that the terms
borrowers in RESPA and consumers in
TILA, as used in the relevant portions
of the Mortgage Servicing Rules, should
be understood to include confirmed
successors in interest. In addition, the
amendments relating to successors in
interest are authorized under sections
6(j)(3), 6(k)(1)(E), and 19(a) of RESPA
with respect to the Mortgage Servicing
Rules in Regulation X and under section
105(a) of TILA with respect to the
Mortgage Servicing Rules in Regulation
Z. The amendments are also authorized
under section 1022(b) of the Dodd-Frank
Act, which authorizes the Bureau to
prescribe regulations necessary or
appropriate to carry out the purposes
and objectives of Federal consumer
financial laws.

Regulation X amendments relating to
successors in interest. Some trade
associations raised questions about
whether RESPA permits the Bureau to
regulate a servicer’s conduct towards
non-obligors and to create a private right
of action for non-obligors. Two trade
associations indicated that it is not clear
that RESPA applies to servicers unless
the servicer receives ‘“payments from a
borrower” who signed a federally
related mortgage loan.95

Other commenters asserted that the
Bureau’s rulemaking appeared well
within its legal authority. A consumer
advocacy group noted that the Bureau
relied on its rulemaking authority under
the Dodd-Frank Act and RESPA to
mandate a uniform loss mitigation
framework that establishes appropriate
mortgage servicing standards in the
private market. It noted that RESPA
already contained provisions with
private rights of action and said that the
Bureau’s servicing regulations and
proposed additions, including those
related to successors in interest, simply
further that existing scheme. It stated
that by integrating successors in interest
into the existing loss mitigation
framework, the Bureau is faithfully
executing its mission to implement and
enforce consumer financial protection
laws without imposing undue burdens
on servicers who are already following
the loss mitigation rules.

As explained below in the section-by-
section analysis of § 1024.30(d), the

95 These trade associations also stated that the
Bureau cannot proceed with this rulemaking
because it lacks rulemaking authority under the
Garn-St Germain Act. Because the Bureau is not
purporting to write regulations under the Garn-St
Germain Act, it does not require rulemaking
authority under that Act.

final rule provides that a confirmed
successor in interest shall be considered
a borrower for purposes of § 1024.17
and subpart C of Regulation X. In light
of its experience and expertise with
respect to mortgage servicing, the
Bureau believes that this interpretation
promotes the purposes of RESPA
effectuated through the provisions of the
Mortgage Servicing Rules in Regulation
X, which in turn were issued under,
among other provisions, sections 6(j)(3),
6(k)(1)(E), and 19(a) of RESPA.
Therefore, because the Bureau
concludes that confirmed successors in
interest are borrowers for purposes of
the Mortgage Servicing Rules in
Regulation X, these amendments are
authorized under the same authorities
on which the applicable Mortgage
Servicing Rules are based.

Although a confirmed successor in
interest will not necessarily have
assumed the mortgage loan obligation
under State law, the successor in
interest, after the transfer of ownership
of the property, will have stepped into
the shoes of the transferor borrower for
many purposes. As noted above, the
successor in interest will typically need
to make payments on the loan in order
to avoid foreclosure on the property.
The successor in interest’s ability to sell,
encumber, or make improvements to the
property will also be limited by the lien
securing the loan. In other words, the
property rights of the confirmed
successor in interest, like those of the
transferor borrower, are subject to the
mortgage loan.

The Bureau believes that State
property law, which provides the
context for RESPA, also supports
treating confirmed successors in interest
as borrowers. At common law, a
successor in interest “retains the same
rights as the original owner, with no
change in substance.” 96 As a matter of
State law, successors in interest have
historically been afforded many of the
same rights and responsibilities as the
transferor borrower. For example, there
is a significant amount of State law
indicating that a successor in interest,
like the transferor borrower, possesses
the right to redeem following the
mortgagee’s foreclosure on the
property.®” Moreover, there is

96 Black’s Law Dictionary (9th ed. 2009).

97 “‘Property sold subject to redemption . . . may
be redeemed in the manner hereinafter provided, by
the. . . [jludgment debtor, or his successor in
interest in the whole or any part of the property.

.."” Phillips v. Hagart, 45 P. 843, 843 (Cal. 1896)
(quoting California Code of Civil Procedure section
705); see also, e.g., Forty-Four Hundred E.
Broadway Co. v. 4400 E. Broadway Co., 660 P.2d
866, 868 (Ariz. Ct. App. 1982) (citing Call v.
Thunderbird Mortg. Co., 375 P.2d 169 (Cal. 1962));
Brastrup v. Ellingson, 161 NW. 553, 554 (N.D.

significant State law providing that the
contractual rights and obligations under
the mortgage loan of the transferor
borrower are freely assignable to
successors in interest.98 Further, before
the enactment of the Garn-St Germain
Act, several States had longstanding
prohibitions on the exercise of due-on-
sale clauses, thereby limiting servicers
to the same contractual remedies with
respect to successors in interest as were
available against the transferor
borrower, whether or not the successor
in interest under State law assumed the
legal obligation to pay the mortgage.99
Additionally, while successors in
interest may not be personally liable on
the mortgage note, absent their express
assumption of such liability under State
law, in a significant number of
mortgages, the borrower on the note is
also, under State law, not personally
liable for the debt upon foreclosure
because a deficiency judgment is not
allowed.190 Accordingly, under State
law, a successor in interest is often in
virtually the same legal position as the
borrower on the note with respect to
foreclosure.101

The Bureau also believes that this
treatment of successors in interest is
consistent with other aspects of Federal
law. The Garn-St Germain Act protects
successors in interest from foreclosure
based on the mortgage loan due-on-sale
clause after transfer of homeownership
to them. Additionally, several
bankruptcy courts have held that
successors in interest are entitled to the
same treatment as transferor borrowers,
for example, with respect to curing an

1917); Tate v. Dinsmore, 175 SW. 528, 529 (Ark.
1915).

98 See, e.g., Badran v. Household Fin. Corp., 2008
WL 4335098, at *4 (Mich. Ct. App. 2008); Bermes
v. Sylling, 587 P.2d 377, 384 (Mont. 1978); In re
Fogarty’s Estate, 300 N.Y.S. 231 (N.Y. Sur. Ct.
1937).

99 See, e.g., Continental Fed. Sav. & Loan Ass’n
v. Fetter, 564 P.2d 1013, 1017 n.4 (Okla. 1977)
(collecting cases). The Garn-St Germain Act later
preempted restrictions on due-on-sale clauses
generally but prohibited exercise of due-on-sale
clauses with respect to certain categories of
successors in interest. See 12 U.S.C. 1701j-3(b)
(preempting restrictions); id. section 1701j-3(d)
(prohibiting exercise for certain categories).

100 Deficiency judgments against borrowers upon
foreclosure are disallowed with respect to most
residential mortgages in some States. See
Connecticut Gen. Assembly, Office of Legislative
Research, OLR Research Report 2010-R-0327,
Comparison of State Laws on Mortgage Deficiencies
and Redemption Periods (Dec. 9, 2011) (citing and
updating Nat’l Consumer Law Ctr., Survey of State
Foreclosure Laws (2009)), available at http://
www.cga.ct.gov/2010/rpt/2010-R-0327.htm.

101 The Bureau is aware that some courts have
indicated that successors in interest would not
ordinarily be considered borrowers under RESPA.
These cases were decided without the benefit of or
consideration of the purposes of the regulations that
the Bureau is now finalizing.
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arrearage on a mortgage and reinstating
the loan.102

In addition, the amendments relating
to successors in interest to the Mortgage
Servicing Rules in Regulation X are
independently authorized under
sections 6(j)(3), 6(k)(1)(E), and 19(a) of
RESPA. RESPA section 6(j)(3)
authorizes the Bureau to establish any
requirements necessary to carry out
section 6 of RESPA; RESPA section
6(k)(1)(E) authorizes the Bureau to
create obligations for servicers through
regulation that it finds appropriate to
carry out the consumer protection
purposes of RESPA; and RESPA section
19(a) authorizes the Bureau to prescribe
such rules and regulations as may be
necessary to achieve the purposes of
RESPA.103

Considered as a whole, RESPA, as
amended by the Dodd-Frank Act,
reflects at least two significant
consumer protection purposes: (1) To
establish requirements that ensure that
servicers have a reasonable basis for
undertaking actions that may harm
borrowers, and (2) To establish
servicers’ duties to borrowers with
respect to the servicing of federally
related mortgage loans.1%4 Specifically,
with respect to mortgage servicing, the
consumer protection purposes of RESPA
include responding to borrower requests
and complaints in a timely manner,
maintaining and providing accurate
information, helping borrowers avoid
unwarranted or unnecessary costs and
fees, and facilitating review for
foreclosure avoidance options.

The Bureau believes that establishing
procedures for confirmation of
successors in interest and extending
various protections in Regulation X to
confirmed successors in interest
achieves these purposes of RESPA.105

102 See, e.g., In re Smith, 469 B.R. 198, 202
(Bankr. S.D.N.Y. 2012); In re Curinton, 300 B.R. 78,
82-86 (Bankr. M.D. Fla. 2003) (quoting In re Garcia,
276 B.R. 627, 631 (Bankr. D. Ariz. 2002)).

103 A trade association commenter stated that the
Bureau does not have the authority under RESPA
to write loss mitigation or successorship regulations
or to create a private right of action. It suggested
that the Bureau'’s authority under RESPA sections
6(j)(3), 6(k), and 19(a) is circumscribed by the
limited statutory purposes set forth in RESPA
section 2(b). The Bureau disagrees. It would not be
reasonable to read “‘consumer protection purposes
of this chapter” in section 6(k) and “the purposes
of this chapter” in section 19 in a way that would
exclude Congress’s purposes in enacting various
provisions in section 6 of RESPA relating to
servicing.

10478 FR 10696, 10709 (Feb. 14, 2013).

105 A trade association commenter claimed that
the Bureau cannot now assert that successor in
interest regulations are necessary under RESPA
section 6(j)(3) because the statute was enacted in
1991 and HUD did not issue any successor in
interest RESPA regulations when it had rulemaking
authority. However, section 6(j)(3) does not limit

As noted above, successors in interest
are a vulnerable group of consumers. As
owners of property securing a mortgage
loan, they may face foreclosure unless
they satisfy the loan’s payment
obligations. But, as also noted above,
successors in interest often cannot
obtain information about the loan,
including options for loss mitigation,
and may thus have difficulty avoiding
foreclosure. The Bureau therefore
believes that applying servicing
protections in Regulation X to
confirmed successors in interest is
necessary and appropriate to assist
confirmed successors in interest with
the types of servicing problems and
issues that are within the scope of
RESPA'’s consumer protection purposes.
Specifically, as explained in the section-
by-section analysis of § 1024.30(d),
extending the various Regulation X
protections to confirmed successors in
interest will establish procedures by
which servicers must respond to
confirmed successors in interest’s
requests and complaints in a timely
manner, will require servicers to
maintain and provide accurate
information with respect to confirmed
successors in interest, and will establish
safeguards to help confirmed successors
in interest avoid unwarranted or
unnecessary costs and fees and to
facilitate review of confirmed successors
in interest’s applications for foreclosure
avoidance options.106

the Bureau’s rulemaking authority based on rules
previously issued by HUD. The Bureau, like HUD
before it, evaluates what is necessary to carry out
RESPA section 6 on an ongoing basis.

106 A trade association commenter suggested that
the Bureau’s authority under RESPA section
6(k)(1)(e) is limited by the canon of ejusdem
generis, which provides that, when a general phrase
follows a list of specific items, the general phrase
must be construed to include only items of the same
class as the specific items on the list. RESPA
section 6(k)(1)(e) requires compliance with “any
other obligation” that the Bureau finds “by
regulation to be appropriate to carry out the
consumer protection purposes of” RESPA. The
commenter suggested that “any other obligation”
cannot relate to successor in interest issues or loss
mitigation issues because those topics are different
from the categories identified in RESPA section
6(k)(1)(a) through (d) (force-placed insurance; fees
for qualified written request responses; failure to
timely correct errors; and failure to provide owner
or assignee contact information). However, the
Bureau does not agree that the canon of ejusdem
generis is relevant to determining the scope of
section 6(k)(1)(e). That provision generally
authorizes the Bureau to create obligations for
services that are “appropriate to carry out the
consumer protection purposes of [RESPA].” In
other words, it authorizes regulations that would
further RESPA’s consumer protection purposes,
which, as explained above, the amendments related
to successors in interest do. Moreover, even if the
canon applied, contrary to the commenter’s
assertion, the disparate items listed in RESPA
section 6(k)(1)(a) through (d) are not similar in kind,
nor are they all related in a way that distinguishes

The Bureau also notes that confirmed
successors in interest will have a private
right of action under RESPA to enforce
these rules. Under section 6(f) of
RESPA, 12 U.S.C. 2605(f), “[w]hoever
fails to comply with any provision of
this section shall be liable to the
borrower for each such failure.” For the
reasons discussed above, the Bureau
believes that the term borrower as used
in the mortgage servicing provisions of
RESPA should be understood to
encompass confirmed successors in
interest.

Regulation Z amendments relating to
successors in interest. As noted in the
section-by-section analysis of
§1026.2(a)(11), the Bureau is defining
the term consumer to include a
confirmed successor in interest for
purposes of §§ 1026.20(c) through (e),
1026.36(c), 1026.39, and 1026.41. Those
provisions establish certain protections
for consumers with respect to their
mortgage loans, and, as explained above
in the context of the Regulation X,
confirmed successors in interest step
into the shoes of the transferor
consumer for many purposes once they
have obtained an ownership interest in
the property. In light of its experience
and expertise, the Bureau believes the
term consumer in those provisions
should be interpreted to include
confirmed successors in interest. The
Mortgage Servicing Rules in Regulation
Z were authorized by, among other
provisions, section 105(a) of TILA.
Therefore, because the Bureau
concludes that confirmed successors in
interest are consumers for purposes of
the Mortgage Servicing Rules in
Regulation Z, these amendments are
authorized under the same authorities
on which the Mortgage Servicing Rules
are based.

In addition, the amendments relating
to successors in interest to the Mortgage
Servicing Rules in Regulation Z are
independently authorized under section
105(a) of TILA. That provision allows
the Bureau to issue regulations that may
contain such additional requirements,
classifications, differentiations, or other
provisions, and may provide for such
adjustments and exceptions for all or
any class of transactions, as in the
judgment of the Bureau are necessary or
proper to effectuate the purposes of
TILA, to prevent circumvention or
evasion thereof, or to facilitate
compliance therewith. 15 U.S.C.
1604(a). The purposes of TILA include
assuring the meaningful disclosure of
credit terms to enable consumers to
compare more readily the various credit

them as a group from successor in interest and loss
mitigation issues.
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terms available and avoid the
uninformed use of credit and to protect
consumers against inaccurate and unfair
credit billing practices. 15 U.S.C.
1601(a).

The Bureau believes that the
amendments to Regulation Z relating to
successors in interest are necessary or
proper to effectuate TILA’s purposes.
Successors in interest are owners of
dwellings securing mortgage loans and
must typically meet the payment
obligations on the loan in order to avoid
foreclosure on their property.
Successors in interest thus have a strong
interest in obtaining timely and accurate
account information from servicers as to
the mortgage loan secured by their
dwelling. As explained in the section-
by-section analysis of § 1026.2(a)(11), to
achieve TILA’s purposes, confirmed
successors in interest warrant the
protections of §§ 1026.20(c) through (e),
1026.36(c), 1026.39, and 1026.41.

Some trade associations stated that it
is not clear that TILA can apply to those
who do not borrow. However,
Regulation Z has defined consumer for
decades to include non-obligors for
purposes of rescission under §§ 1026.15
and 1026.23.197 The Bureau is now
interpreting the term consumer to
include confirmed successors in interest
for purposes of the Mortgage Servicing
Rules in Regulation Z.108

B. Regulation X

Section 1024.6 Special Information
Booklet at Time of Loan Application

6(d) Permissible Changes

Although the Bureau did not propose
to amend § 1024.6(d), for the reasons set
forth below, the Bureau is revising
current §1024.6(d)(1)(i) and
renumbering it as § 1024.6(d)(1),
eliminating § 1024.6(d)(1)(ii), and
revising § 1024.6(d)(2).

Under § 1024.6(a), a lender must
provide a copy of a special information

10712 CFR 1026.2(a)(11) (defining consumer for
purposes of rescission under §§ 1026.15 and
1026.23 to include a natural person in whose
principal dwelling a security interest is or will be
retained or acquired, if that person’s ownership
interest in the dwelling is or will be subject to the
security interest).

108 A trade association commenter also suggested
that RESPA section 17, 12 U.S.C. 2615, and TILA
section 111(d), 15 U.S.C. 1610, might bar this
rulemaking. They do not because the successor in
interest provisions do not affect the validity or
enforceability of any loan or mortgage agreement.
The commenter also stated that the Bureau does not
have the authority to rewrite State contract law or
the mortgage default remedies that are available
under State law. However, the final rule does not
purport to alter State contract law principles. The
final rule simply extends the Federal regulatory
protections of the Mortgage Servicing Rules to
confirmed successors in interest and provides other
related Federal protections under the Mortgage
Servicing Rules.

booklet to certain applicants for a
federally related mortgage loan. The
special information booklet, adopted
pursuant to section 5 of RESPA, helps
mortgage loan applicants understand
the nature and costs of settlement
services.109 The Bureau’s publication
entitled “Your Home Loan Toolkit: A
Step-by-Step Guide,” updated the
special information booklet to
incorporate statutory amendments, the
Bureau’s Integrated Mortgage
Disclosures Under the Real Estate
Settlement Procedures Act (Regulation
X) and the Truth in Lending Act
(Regulation Z) (TILA-RESPA Final
Rule),110 and additional contact
information, online tools, and
information on how to submit
complaints.11? Current § 1024.6(d)(i)
and (ii) set forth the permissible changes
that may be made to the special
information booklet. The Bureau is
revising the final sentence of current
§1024.6(d)(1)(i) to update the address to
which requests for changes to the
booklet beyond those permitted by the
rule must be submitted.

Currently, § 1024.6(d)(1)(i) provides
in relevant part that a request to the
Bureau for the approval of certain
changes to the booklet shall be
submitted in writing to the address
indicated in § 1024.3. However, § 1024.3
no longer includes this address. As
revised and renumbered, final
§1024.6(d)(1) instead provides that a
request to the Bureau for approval of
certain changes shall be submitted in
writing to the address indicated in the
definition of Public Guidance
Documents in §1024.2.

Current §1024.6(d)(1)(ii) sets forth
three permissible changes that may be
made to the special information booklet.
Current § 1024.6(d)(1)(ii)(A) provides
that, in the Complaints section of the
booklet, it is a permissible change to
substitute ““the Bureau of Consumer
Financial Protection” for “HUD’s Office
of RESPA” and ““the RESPA office.”
Current § 1024.6(d)(1)(ii)(B) provides
that, in the Avoiding Foreclosure
section of the booklet, it is a permissible
change to inform homeowners that they
may find information on and assistance
in avoiding foreclosures at http://
www.consumerfinance.gov. It further
explains that the deletion of the
reference to the HUD Web page, http://
www.hud.gov/foreclosure/, in the
Avoiding Foreclosure section of the

10912 CFR 1024.2(b) (defining special information
booklet for purposes of Regulation X).

11078 FR 79730 (Dec. 31, 2013) (TILA—RESPA
Final Rule).

11180 FR 17414 (April 1, 2015). See 12 CFR
1026.19(g) (explaining similar requirements to those
in §1024.6).

booklet, is not a permissible change.
Current § 1024.6(d)(1)(ii)(C) provides
that, in the appendix to the booklet, it
is a permissible change to substitute
“the Bureau of Consumer Financial
Protection” for the reference to the
“Board of Governors of the Federal
Reserve System” in the No
Discrimination section of the appendix
to the booklet. It also explains that, in
the Contact Information section of the
appendix to the booklet, it is a
permissible change to add the following
contact information for the Bureau:
“Bureau of Consumer Financial
Protection, 1700 G Street NW.,
Washington, DC 20006;
www.consumerfinance.gov/learnmore.”
Finally, it provides that it is also a
permissible change to remove the
contact information for HUD’s Office of
RESPA and Interstate Land Sales from
the Contact Information section of the
appendix to the booklet.

To reflect the Bureau’s exclusive
authority with regard to the special
information booklet, the final rule
eliminates § 1024.6(d)(1)(ii). The Bureau
is removing the references to
permissible changes that are no longer
relevant because the stated language for
which substitutions are authorized does
not in appear in the special information
booklet currently prescribed by the
Bureau. A lender will not be permitted
to change the special information
booklet in the ways described above to
reference the Department of Housing
and Urban Development and the Board
of Governors of the Federal Reserve
System. Accordingly, the Bureau is
renumbering § 1024.6(d)(1)(i) as
§1024.6(d)(1); removing
§1024.6(d)(1)(i1)(A), (B), and (C); and
replacing the references to
§1024.6(d)(1)(ii) in § 1024.6(d)(1) with
references to §1024.6(d)(2).

For similar reasons, the Bureau is
removing the final sentence of current
§1024.6(d)(2), which provides that
references to HUD on the cover of the
booklet may be changed to references to
the Bureau.

Section 1024.9 Reproduction of
Settlement Statements

9(a) Permissible Changes—HUD-1

Although the Bureau did not propose
to amend § 1024.9(a), for the reasons set
forth below, the Bureau is revising
§1024.9(a). Section 1024.9(a) sets forth
the permissible changes and insertions
that may be made when the HUD-1
settlement statement is reproduced. The
HUD-1 or HUD-1A settlement
statement (also HUD-1 or HUD-1A) is
defined in § 1024.2 as ‘“‘the statement
that is prescribed in this part for setting
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forth settlement charges in connection
with either the purchase or the
refinancing (or other subordinate lien
transaction) of 1- to 4-[person] family
residential property.” 112 Current

§ 1024.9(a)(5) explains that certain
variations in layout and format to the
HUD-1 are within the discretion of
persons reproducing the HUD-1 and do
not require prior HUD approval.

To reflect the Bureau’s exclusive
authority with regard to the HUD-1, the
final rule revises § 1024.9(a)(5). Final
§ 1024.9(a)(5) explains that certain
variations in layout and format to the
HUD-1 are within the discretion of
persons reproducing the HUD-1 and do
not require prior Bureau approval.

9(c) Written Approval

The Bureau is revising § 1024.9(c) to
update the address to which requests for
deviations in the HUD-1 or HUD-1A
forms beyond those permitted by the
rule must be submitted. Currently,

§ 1024.9(c) provides in relevant part that
a request to the Bureau for the approval
of certain deviations shall be submitted
in writing to the address indicated in
§1024.3. However, § 1024.3 no longer
includes this address. Thus, as revised,
§1024.9(c) instead provides that a
request to the Bureau for approval of the
certain changes shall be submitted in
writing to the address indicated in the
definition of Public Guidance
Documents in § 1024.2.

Section 1024.17 Escrow Accounts

17(h) Format for Initial Escrow Account
Statement

17(h)(1)

Although the Bureau did not propose
to amend § 1024.17(h)(1), for the reasons
set forth below, the Bureau is revising
§1024.17(h)(1). Currently,
§1024.17(h)(1) provides that the format
and a completed example for an initial
escrow account statement are set out in
Public Guidance Documents entitled
“Initial Escrow Account Disclosure
Statement—Format” and “Initial Escrow
Account Disclosure Statement—
Example,” available in accordance with
§1024.3. However, § 1024.3 no longer
specifies how the public may request
copies of Public Guidance Documents.
Thus, as revised, §1024.17(h)(1) instead
provides that the format and a
completed example for an initial escrow
account statement are set out in Public
Guidance Documents entitled “Initial
Escrow Account Disclosure Statement—
Format” and “Initial Escrow Account
Disclosure Statement—Example,”
available in accordance with the

11212 CFR 1024.2.

direction in the definition of Public
Guidance Documents in § 1024.2.

Section 1024.30 Scope
30(c) Scope of Certain Sections
Paragraph 30(c)(2)

Although the Bureau did not propose
to add comment 30(c)(2)-1, for the
reasons set forth below, the Bureau is
adopting new comment 30(c)(2)-1 to
provide further clarification on the
determination of whether a property is
a principal residence for purposes of
Regulation X.

Pursuant to § 1024.30(c)(2), the
procedures set forth in §§1024.39
through 1024.41 regarding early
intervention, continuity of contact, and
loss mitigation only apply to a mortgage
loan secured by a property that is a
borrower’s principal residence.
Consequently, a borrower’s protections
under Regulation X depend on whether
or not the property securing the loan is
the borrower’s principal residence. The
Bureau has previously explained that
the determination of whether a property
is the borrower’s principal residence is
a fact specific inquiry, particularly
when a property may appear to be
vacant.113 Several servicers have
indicated to the Bureau that they remain
uncertain as to the applicability of, for
example, the 120-day foreclosure
referral waiting period in
§1024.41(f)(1)(i) when a property is
vacant.

Accordingly, the Bureau is adopting
comment 30(c)(2)-1, which clarifies
that, if a property ceases to be a
borrower’s principal residence, the
procedures set forth in §§1024.39
through 1024.41 do not apply to a
mortgage loan secured by that property.
The comment further explains that the
determination of principal residence
status will depend on the specific facts
and circumstances regarding the
property and applicable State law. It
further clarifies this explanation with an
example explaining that a vacant
property may still be a borrower’s
principal residence.

The Bureau understands that a vacant
property may still be the principal
residence of a borrower in certain
circumstances. For example, the Bureau
understands that a property may still be
the borrower’s principal residence
where a servicemember relocates
pursuant to permanent change of station
orders, was occupying the property as
his or her principal residence
immediately prior to displacement,
intends to return to the property at some

113 See Amendments to the 2013 Mortgage Rules,
78 FR 60382, 60407 (Oct. 1, 2013).

point in the future, and does not own
any other residential property.114
Comment 30(c)(2)-1 clarifies that the
vacancy of a property does not
necessarily mean that the property is no
longer the borrower’s principal
residence. Accordingly, a vacant
property may still be covered by
§1024.41, meaning that the 120-day
foreclosure referral waiting period could
still apply to the mortgage loan securing
that property.

New comment 30(c)(2)-1 provides
servicers, borrowers, and other
stakeholders with additional guidance
as to the applicability of servicers’
responsibilities under §§ 1024.39
through 1024.41. It should help ensure
that borrowers do not lose critical
protections under the mortgage
servicing rules to which they are
entitled. At the same time, the Bureau
is not establishing a bright-line test in
comment 30(c)(2)-1, as the
determination of principal residence
status will depend on the specific facts
and circumstances regarding the
property and applicable State law.

30(d) Successors in Interest

As explained in part V.A., the Bureau
proposed to apply subpart C of
Regulation X to confirmed successors in
interest (as defined by the proposed
definition of successor in interest,
discussed in the section-by-section
analysis of § 1024.31). Proposed
§1024.30(d) accordingly would have
provided that a successor in interest
must be considered a borrower for the
purposes of subpart C of Regulation X
once a servicer confirms the successor
in interest’s identity and ownership
interest in a property that secures a
mortgage loan covered by Regulation X’s
mortgage servicing rules. For the
reasons set forth in part V.A. and in this
discussion, the Bureau is finalizing
§ 1024.30(d) with only one substantive
change. That change expands the scope
of protections that apply to confirmed
successors in interest to include the
escrow-related requirements in
§1024.17. The Bureau has also made
technical changes to incorporate the
new definition of confirmed successor

114 See Making Home Affordable Program,
Handbook for Servicers of Non-GSE Mortgages
Version 5.0, HAMP Tier 1 Eligibility Criteria, at 64
(2016), available at https://www.hmpadmin.com/
portal/programs/docs/hamp_servicer/
mhahandbook_5.pdf; Fed. Reserve Sys., Bureau of
Consumer Fin. Prot., Fed. Deposit Ins. Corp., Nat’l
Credit Union Ass’n., Office of the Comptroller of
the Currency, Interagency Guidance on Mortgage
Servicing Practices Concerning Military
Homeowners with Permanent Change of Station
Orders, (June 21, 2012), available at http://
files.consumerfinance.gov/f/201206_cfpb_PCS_
Orders_Guidance.pdf.
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in interest in § 1024.31 into
§1024.30(d). As under the proposal, the
exemptions and scope limitations in
Regulation X’s mortgage servicing rules
apply to the servicing of a mortgage loan
with respect to a confirmed successor in
interest under the final rule.115

Commenters raised a number of
concerns about the scope of the
definition of successor in interest,
which are discussed in part V.A. and
the section-by-section analysis of
§1024.31. A number of industry
commenters urged the Bureau not to
finalize the rule. These commenters
suggested, for example, that the Bureau
might consider other approaches, such
as best practices, guidance, and
consumer education, or that the Bureau
could delay action in order to solicit
further comment or conduct further
outreach to industry, governmental
offices, and other stakeholders. Some
industry commenters urged the Bureau
to narrow the protections that would
apply to confirmed successors in
interest and not to add additional
protections. For example, one industry
commenter suggested that the Bureau
limit the successor in interest rules and
commentary to facilitating
communication with successors in
interest, while another suggested that
the Bureau adopt only enhanced
policies and procedures requirements
setting forth objectives for servicers to
meet. A number of industry commenters
also urged the Bureau not to extend the
protections of the mortgage servicing
rules to potential successors in interest,
noting that doing so could allow
someone without a true ownership
interest to initiate actions that might
jeopardize the interests of the true
owner or the privacy of any borrowers
on the account.

One trade association submitted a
comment listing a large number of

115 Section 1024.30(b) exempts small servicers
from §§ 1024.38 through 1024.41 (except
§1024.41(j)). Likewise, § 1024.30(b) provides an
exemption from these sections with respect to
reverse mortgage transactions and mortgage loan for
which the servicer is a qualified lender.
Accordingly, except as otherwise provided in
§1024.41(j), §§1024.38 through 1024.41 do not
apply to confirmed successors in interest with
respect to small servicers, reverse mortgage
transactions, and mortgage loans for which the
servicer is a qualified lender. Under the final rule,
however, §§ 1024.30 through 1024.37 apply with
respect to reverse mortgages secured by a property
acquired by a confirmed successor in interest.
Section 1024.30(c) provides that § 1024.33(a) only
applies to reverse mortgage transactions and that
§§1024.39 through 1024.41 only apply to mortgage
loans secured by property that is a borrower’s
principal residence. With respect to confirmed
successors in interest, § 1024.33(a) only applies to
reverse mortgage transactions, and §§1024.39
through 1024.41 only apply to mortgage loans
secured by property that is the confirmed successor
in interest’s principal residence.

additional regulatory provisions that the
Bureau should address from Regulations
X and Z and other regulations. As part
of this list, this commenter stated that
a confirmed successor in interest should
be a borrower for purposes of § 1024.17.

A number of consumer advocacy
group commenters also urged the
Bureau to extend the protections of
§1024.17 to successors in interest. As
discussed in part V.A. and the section-
by-section analyses of §§ 1024.36(i) and
1024.38(b)(1)(vi), various consumer
advocacy groups also suggested that
successors in interest should receive
additional protections prior to
confirmation. Some consumer advocacy
groups urged the Bureau to create a
privately enforceable right triggered by
the homeowner’s submission of
documentation, not the servicer’s
additional step of confirming the
person’s status. They also urged the
Bureau to provide a limited notice of
error procedure related to successor
status before a foreclosure sale and to
make both the request for information
and notice of error procedures privately
enforceable. Consumer advocacy groups
also stated that the final rule should
extend dual tracking protections to
successors in interest even prior to
confirmation, to ensure that the house is
not lost to foreclosure before successor
in interest status is determined. In their
view, once a successor in interest has
submitted a complete loan modification
application, including reasonable
documentation establishing the
successor in interest’s identity and
ownership interest, within the timelines
contained in § 1024.41(f) and (g), a
servicer should not be permitted to
initiate or continue with foreclosure
until it has reviewed the proof of
successor status and the application.

A large number of commenters of
various types expressed concern about
the proposal’s use of the term prior
borrower because the borrower who
transfers an interest may still be liable
on the loan obligation (absent a release)
and a borrower for purposes of
Regulation X.

For the reasons set forth in part V.A.
and this discussion, the Bureau is
expanding the protections applicable to
confirmed successors in interest to
include § 1024.17. The Bureau agrees
that successors in interest confront the
same types of escrow issues as
borrowers who are currently protected
by §1024.17. As consumer advocacy
groups noted in their comments,
successors in interest are particularly
likely to experience escrow problems
due to the transfer of ownership through
which they acquired their ownership
interest in the property. In issuing the

proposal, the Bureau intended to
include all of the mortgage servicing
protections of Regulations X and Z,
which, as commenters noted, should
include the escrow protections of

§ 1024.17. Expanding the protections
afforded to confirmed successors in
interest to include § 1024.17 effectuates
the Bureau’s stated intent in the
proposal to extend all of the Regulation
X mortgage servicing protections to
confirmed successors in interest and
ensures that confirmed successors in
interest can obtain necessary escrow
information.

The Bureau has reviewed the other
sections of Regulation X that
commenters suggested that the Bureau
should address and does not believe
that it is appropriate to add them to the
regulatory provisions listed in
§1024.30(d). For example, a trade
association stated that the final rule
should define a confirmed successor in
interest as a borrower for purposes of
§1024.11, which governs mailing of
documents under Regulation X.
However, it is not necessary to do so
because § 1024.11 does not use the term
borrower and, by its terms, already
applies to any provision of Regulation X
that requires or permits mailing of
documents.

Although many industry commenters
questioned the need to extend the
protections of the Regulation X
mortgage servicing rules to confirmed
successors in interest, the Bureau
concludes that such protections are
necessary and appropriate. As
numerous consumer advocacy groups, a
local government commenter, and the
office of a State Attorney General
explained and illustrated in their
comments, successors in interest face
many of the challenges that Regulation
X’s mortgage servicing rules were
designed to prevent. These comments
are consistent with various published
reports and the Bureau’s market
knowledge.116 The same reasons that

116 See part V.A., supra; see also Bureau of
Consumer Fin. Prot., Supervisory Highlights
Mortgage Servicing Special Edition (Issue 11) at 15—
16 (June 2016); Alys Cohen, Nat’l Consumer Law
Ctr., Snapshots of Struggle: Saving the Family
Home After a Death or Divorce, Successors Still
Face Major Challenges in Obtaining Loan
Modifications (Mar. 2016), available at https://
www.nclc.org/images/pdf/pr-reports/report-
snapshot-struggle.pdf; Nat’'l Hous. Res. Ctr.,
Servicer Compliance with CFPB Servicing
Regulations (Feb. 2016), available at http://
www.hsgcenter.org/wp-content/uploads/2016/02/
NHRC-2016-Servicing-Survey-Report.pdf; Nat'l
Consumer Law Ctr., NCLC Survey Reveals Ongoing
Problems with Mortgage Servicing 2, 5 (May 2015),
available at http://www.nclc.org/images/pdf/
foreclosure_mortgage/mortgage_servicing/ib-
servicing-issues-2015.pdf; Nat’'l Council of La Raza
& Nat’l Hous. Res. Ctr., Are Mortgage Servicers
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supported the Bureau’s adoption of the
2013 RESPA Servicing Final Rule also
support § 1024.30(d): Successors in
interest are homeowners whose
property is subject to foreclosure if the
mortgage loan obligation is not satisfied,
even though the successor in interest
may not have assumed that obligation
under State law or otherwise be liable
on the obligation. In addition to
§1024.17 as discussed above, the
Bureau has considered each section of
subpart C of Regulation X and believes
that each section should apply to
confirmed successors in interest.11?
Specifically, the Bureau concludes
that §§1024.35 and 1024.36 should
apply to confirmed successors in
interest.11® When the Bureau issued
§§1024.35 and 1024.36 in the 2013
RESPA Servicing Final Rule, the Bureau
acknowledged that both borrowers and
servicers would be best served if the
Bureau were to define clearly a
servicer’s obligation to correct errors or
respond to information requests.119
Clearly defining a servicer’s obligation
with respect to a confirmed successor in
interest will similarly benefit both
servicers and confirmed successors in
interest. Under current
§1024.38(b)(1)(vi), servicers are
required to have policies and
procedures reasonably designed to

Following the New Rules? A Snapshot of
Compliance with CFPB Servicing Standards 3, 7
(Jan. 9, 2015), available at http://www.nclr.org/
Assets/uploads/Publications/
mortgageservicesreport_11215.pdf; Nat'l Consumer
Law Ctr., Examples of Cases Where Successors in
Interest and Similar Parties Faced Challenges
Seeking Loan Modifications and Communicating
with Mortgage Servicers (July 1, 2014), available at
http://www.nclc.org/images/pdf/foreclosure_
mortgage/mortgage_servicing/successor-stories-
2014.pdf; Cal. Reinvestment Coal., Chasm Between
Words and Deeds X: How Ongoing Mortgage
Servicing Problems Hurt California Homeowners
and Hardest-Hit Communities (May 2014), available
at http://www.calreinvest.org/publications/
california-reinvestment-coalition-research; Nat’'l
Hous. Res. Ctr., National Mortgage Settlement
Servicing Standards and Noncompliance: Results of
a National Housing Counsel Survey 8 (June 5,
2013), available at content/uploads/2013/06/NMS_
Findings.pdf; Cal. Reinvestment Coal., Chasm
Between Words and Deeds IX: Bank Violations Hurt
Hardest Hit Communities (Apr. 2013), available at
http://www.calreinvest.org/publications/california-
reinvestment-coalition-research.

117 As explained in part V.A., supra, and in the
section-by-section analyses of § 1024.32(c)(1)
through (4), infra, the final rule includes additional
provisions governing how the Mortgage Servicing
Rules in Regulation X apply to confirmed
successors in interest.

118 As described in the section-by-section analysis
of § 1024.36(1), infra, in addition to applying the
Mortgage Servicing Rules, including § 1024.36, with
respect to confirmed successors in interest, the
Bureau is also finalizing a new information request
requirement in § 1024.36(i) that applies before the
servicer has confirmed the successor in interest’s
status.

11978 FR 10695, 10736 (Feb. 14, 2013).

ensure that the servicer can identify and
communicate with successors in interest
upon notification of the death of a
borrower. Because §§1024.35 and
1024.36 do not currently necessarily
apply to successors in interest, however,
the extent of the obligation to
communicate with successors in interest
and how a successor in interest may
obtain information from a servicer are
not clear. Sections 1024.35 and 1024.36
will provide important protections to
confirmed successors in interest. For
instance, § 1024.35 will provide
confirmed successors in interest with
protections regarding a servicer’s failure
to accept payments conforming to the
servicer’s written requirements for
payments. Additionally, § 1024.36’s
requirements to provide information
about the mortgage loan will help
prevent unnecessary foreclosure on the
confirmed successor in interest’s
property by, for example, ensuring that
a confirmed successor in interest can
obtain information about the payment
history of the loan. Because confirmed
successors in interest, like transferor
borrowers, bear the risk of unnecessary
foreclosure as homeowners of the
property, §§1024.35 and 1024.36
should apply to confirmed successors in
interest.

The Bureau solicited comment on
whether any information that could be
provided to successors in interest under
§§1024.35 and 1024.36 presents privacy
concerns and whether servicers should
be permitted to withhold any
information from successors in interest
out of such privacy concerns. A number
of commenters expressed concerns
regarding privacy issues, which are
discussed in more detail in part V.A. In
light of these concerns, the Bureau is
amending §§1024.35 and 1024.36 to
allow servicers to limit the information
that confirmed successors in interest
may obtain about other borrowers and
that all borrowers may obtain about
potential and confirmed successors in
interest, as discussed in the section-by-
section analyses of §§ 1024.35 and
1024.36.120

As explained in part V.A., after
considering the comments received, the
Bureau has decided that the loss
mitigation procedures contained in
§1024.41 should apply to confirmed
successors in interest and that servicers

120 The Bureau also considered, as an alternative,
the approach suggested by an industry commenter
that would have allowed servicers to omit
“personal, private information.” The Bureau
concluded that such a standard would have proved
difficult to apply and could, in many instances,
have resulted in servicers withholding information
that confirmed successors in interest need to
preserve their ownership interest in the property.

should be required to evaluate
confirmed successors in interest for loss
mitigation options to prevent
unnecessary foreclosure. Significant
consumer harm flows from a servicer’s
failure to afford a confirmed successor
in interest the same access to loss
mitigation as other homeowners. The
Bureau also believes that requiring
servicers to evaluate confirmed
successors in interest for loss mitigation
prior to the confirmed successor in
interest’s assumption of liability for the
mortgage debt under State law is
consistent with Fannie Mae and Freddie
Mac guidelines and serves RESPA’s
purposes as discussed in part V.A.121

Consistent with the proposal and with
§1024.41’s treatment of borrowers
generally, the final rule does not require
a servicer to offer a successor in interest
any particular loss mitigation option.122
The final rule also does not prevent a
servicer from conditioning an offer for a
loss mitigation option on the successor
in interest’s assumption of the mortgage
loan obligation under State law or from
offering loss mitigation options to the
successor in interest that differ based on
whether the successor in interest would
simultaneously assume the mortgage
loan obligation. Under the final rule,
however, a servicer cannot condition
review and evaluation of a loss
mitigation application on a confirmed
successor in interest’s assumption of the
mortgage obligation. If the property is
the confirmed successor in interest’s
principal residence and the procedures
set forth in § 1024.41 are otherwise
applicable, a servicer is, for example,
required under § 1024.41(b) to respond
to a loss mitigation application from the
confirmed successor in interest and
exercise reasonable diligence in
obtaining documents and information to
complete the loss mitigation
application. The foreclosure
prohibitions under § 1024.41(f) and (g)
may also apply.

For similar reasons, the early
intervention and continuity of contact
requirements contained in §§1024.39
and 1024.40 should apply to confirmed

121 See Fannie Mae, Servicing Guide
Announcement SVC-2013-17 (Aug. 28, 2013),
available at https://www.fanniemae.com/content/
announcement/svc1317.pdf, Freddie Mac, Bulletin
2013-3 (Feb. 15, 2013), available at http://
www.freddiemac.com/singlefamily/guide/bulletins/
pdf/bll1303.pdf.

122 A trade association also stated it was not clear
if the proposal would require servicers to allow
confirmed successors in interest to assume the loan.
State law may require servicers to allow confirmed
successors in interest to assume the loan, but the
Bureau is not interpreting State law, and the final
rule does not require assumptions as a matter of
Federal law.
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successors in interest.123 In issuing
these provisions in the 2013 RESPA
Servicing Final Rule, the Bureau stated
that §§1024.39 and 1024.40 are
appropriate to achieve the consumer
protection purposes of RESPA,
including to help borrowers avoid
unwarranted or unnecessary costs and
fees and to facilitate review of borrowers
for foreclosure avoidance options.124
The Bureau further determined that
§§1024.39 and 1024.40 are necessary
and appropriate to carry out the
purposes of the Dodd-Frank Act of
ensuring that markets for consumer
financial products and services are fair,
transparent, and competitive; that
consumers are provided with timely and
understandable information to make
responsible decisions about financial
transactions; and that markets for
consumer financial products and
services operate transparently and
efficiently to facilitate access and
innovation.125 These same consumer
protection purposes are served by
applying §§1024.39 and 1024.40 to
confirmed successors in interest, who,
as homeowners of a property securing a
mortgage loan, may be required to make
payments on the loan to avoid
foreclosure. In particular, the
protections provided by §§1024.39 and
1024.40 serve to prevent unnecessary
foreclosure by alerting confirmed
successors in interest to any
delinquency on the mortgage loan
secured by their property and assisting
with the process of applying for loss
mitigation options.

Finally, the Bureau concludes that the
requirements contained in § 1024.33
(regarding mortgage servicing transfers),
§1024.34 (regarding escrow payments

123 Although one industry commenter expressed
concern that sending loss mitigation related letters
and trying to establish right party contact with
individuals not liable on a delinquent loan could
constitute abusive or harassing debt collection
efforts, in violation of FDCPA section 806, 15 U.S.C.
1692d, the Bureau does not believe that providing
this important information about the property at
issue to confirmed successors in interest in a notice
that is required by Regulation X will be abusive or
harassing absent other conduct making the overall
effect of the communication abusive or harassing,
as explained in part V.A., supra. Additionally, if
upon confirmation a servicer sends an initial
written notice and acknowledgment form to a
confirmed successor in interest who is not liable on
the mortgage loan obligation in compliance with the
requirements of § 1024.32(c)(1) through (3), the final
rule gives the servicer the option not to send
Mortgage Servicing Rule notices to the confirmed
successor in interest until the confirmed successor
in interest requests them through the
acknowledgment. See part V.A., supra, and the
section-by-section analysis of § 1024.32(c), infra.

12478 FR 10696, 10791 (Feb. 14, 2013) (discussing
§1024.39); see also id. at 10809-10 (discussing
§1024.40).

125 Id. at 10791 (citing section 1021(a) and (b) of
the Dodd-Frank Act).

and account balances), and §1024.37
(regarding force-placed insurance)
should apply to confirmed successors in
interest. The same rationale for applying
these rules to any borrower applies with
respect to confirmed successors in
interest, who are also homeowners and
may be required to make payments on
the loan to avoid foreclosure. Confirmed
successors in interest, like other
borrowers, need to know where to send
their mortgage payments in the event of
a servicing transfer. They also need to
know the balance of the escrow loan
account, how their payments into that
account are applied, and the status of
tax and homeowner’s insurance
payments made from the escrow
account. Like other borrowers, they also
need information about any force-placed
insurance the servicer has taken out on
their property. Moreover, it would add
unnecessary complexity to the rules to
apply the rest of the Mortgage Servicing
Rules in Regulation X to confirmed
successors in interest but not to apply
§§1024.33, 1024.34, and 1024.37 to
them. The Bureau believes it is
preferable to apply all of the Mortgage
Servicing Rules in Regulation X to
confirmed successors in interest, unless
there is a compelling reason not to
apply a particular rule. The Bureau
solicited comment as to whether any
such compelling reasons exist with
respect to §§1024.33, 1024.34, and
1024.37. After reviewing the comments,
the Bureau has not identified any
compelling reasons not to apply a
particular provision of the Mortgage
Service Rules in Regulation X to
confirmed successors in interest.

While industry commenters expressed
a number of concerns relating to the cost
of complying with the Regulation X
mortgage servicing requirements with
respect to confirmed successors in
interest, many of the requirements that
they identified as particularly
burdensome or costly are not part of the
final rule. For example, a number of
industry commenters indicated that it
would be costly and might require
systems changes if the final rule
required servicers to send confirmed
successors in interest duplicate copies
of mortgage servicing rule notices that
the servicer was also sending to another
borrower on the account. The final rule
includes new § 1024.32(c)(4), which
clarifies that such duplicate notices are
generally not required. Other industry
commenters expressed concern that it
would be costly if the final rule required
servicers to preserve until confirmation
information requests from potential
successors in interest who request
information other than a list of

documents required for confirmation.
Section 1024.36(i) does not require
servicers to preserve this type of
request. Similarly, a number of industry
commenters said that it would be
burdensome if the final rule allowed
requests for information under
§1024.36(i) to be sent to any address for
the servicer. Like the proposal, the final
rule permits the servicer to establish an
exclusive address. Some trade
associations suggested that the Bureau
should have considered the costs for
servicers to become equipped to
originate mortgage loans. Because the
final rule does not require servicers to
originate mortgage loans, this type of
cost, like many others mentioned by
commenters, is not one imposed by the
final rule.126

Nevertheless, the Bureau recognizes
that providing confirmed successors in
interest with protections under
§1024.17 and subpart C will cause
servicers to incur some costs. As many
industry commenters noted, servicers
may need to devote additional resources
to assessing the identity and ownership
interest of potential successors in
interest as part of the confirmation
process established by the final rule.
The Bureau expects that these
additional costs will be limited because
servicers already routinely make these
types of determinations. For example,
servicers confirm the identity of
potential successors in interest and
other third parties when such parties
assume the mortgage loan obligation
under State law. Prior to bringing a
foreclosure action, servicers also
generally have to determine who owns
the property at issue, in order to ensure
that all proper parties are notified.
Moreover, the final rule allows a
servicer to require additional
documentation from a potential
successor in interest if it reasonably
determines that it cannot make a
confirmation determination based on
the documentation provided by the
potential successor in interest.127 The

126 Successors in interest may have a right under
State law to assume the mortgage loan obligation,
but that is independent of the final rule, which does
not mandate assumptions. In any event, a successor
in interest’s assumption of the loan obligation
generally would not result in a new origination. The
Bureau’s July 2014 interpretive rule clarified that,
where a successor in interest who has previously
acquired a legal interest in a dwelling is added as
an obligor on the mortgage loan, the Regulation Z
Ability-to-Repay Rule does not apply. See 79 FR
41631, 41632-33 []uly 17, 2014).

127 Comment 38(b)(1)(vi)—4 explains, for example,
that, if there is pending litigation involving the
potential successor in interest and other claimants
regarding who has title to the property at issue, a
servicer may specify that documentation of a court
determination or other resolution of the litigation is

Continued
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Bureau anticipates that these
considerations will mitigate any
additional costs associated with making
confirmation determinations in
conformance with the final rule.

Servicers may also have to devote
additional resources to tracking
successors in interest, providing
responses to information requests from
confirmed successors in interest,
handling error resolution, responding to
and evaluating loss mitigation
applications from successors in interest,
and otherwise communicating with
successors in interest. Providing
confirmed successors in interest with
§1024.41’s protections may delay
foreclosure on the property securing the
mortgage loan in some cases, as
discussed above. However, because
servicers are already required to comply
with the requirements of § 1024.17 and
subpart C with respect to transferor
borrowers, the additional cost to
servicers to apply these requirements to
confirmed successors in interest should
be limited. Moreover, applying