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DEPARTMENT OF EDUCATION

34 CFR Parts 30, 668, 674, 682, 685,
and 686

RIN 1840-AD19
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Student Assistance General
Provisions, Federal Perkins Loan
Program, Federal Family Education
Loan Program, William D. Ford Federal
Direct Loan Program, and Teacher
Education Assistance for College and
Higher Education Grant Program

AGENCY: Office of Postsecondary
Education, Department of Education.

ACTION: Final regulations.

SUMMARY: The Secretary establishes new
regulations governing the William D.
Ford Federal Direct Loan (Direct Loan)
Program to establish a new Federal
standard and a process for determining
whether a borrower has a defense to
repayment on a loan based on an act or
omission of a school. We also amend the
Direct Loan Program regulations to
prohibit participating schools from
using certain contractual provisions
regarding dispute resolution processes,
such as predispute arbitration
agreements or class action waivers, and
to require certain notifications and
disclosures by schools regarding their
use of arbitration. We amend the Direct
Loan Program regulations to codify our
current policy regarding the impact that
discharges have on the 150 percent
Direct Subsidized Loan Limit. We
amend the Student Assistance General
Provisions regulations to revise the
financial responsibility standards and
add disclosure requirements for schools.
Finally, we amend the discharge
provisions in the Federal Perkins Loan
(Perkins Loan), Direct Loan, Federal
Family Education Loan (FFEL), and
Teacher Education Assistance for
College and Higher Education (TEACH)
Grant programs. The changes will
provide transparency, clarity, and ease
of administration to current and new
regulations and protect students, the
Federal government, and taxpayers
against potential school liabilities
resulting from borrower defenses.
DATES: These regulations are effective
July 1, 2017. Implementation date: For
the implementation dates of the
included regulatory provisions, see the
Implementation Date of These
Regulations section of this document.
FOR FURTHER INFORMATION CONTACT: For
further information related to borrower
defenses, Barbara Hoblitzell at (202)
453-7583 or by email at:
Barbara.Hoblitzell@ed.gov. For further

information related to false certification
and closed school loan discharges, Brian
Smith at (202) 453—-7440 or by email at:
Brian.Smith@ed.gov. For further
information regarding institutional
accountability, John Kolotos or Greg
Martin at (202) 453—-7646 or (202) 453—
7535 or by email at: John.Kolotos@
ed.gov or Gregory.Martin@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION:
Executive Summary

Purpose of This Regulatory Action:
The purpose of the borrower defense
regulations is to protect student loan
borrowers from misleading, deceitful,
and predatory practices of, and failures
to fulfill contractual promises by,
institutions participating in the
Department’s student aid programs.
Most postsecondary institutions provide
a high-quality education that equips
students with new knowledge and skills
and prepares them for their careers.
However, when postsecondary
institutions make false and misleading
statements to students or prospective
students about school or career
outcomes or financing needed to pay for
those programs, or fail to fulfill specific
contractual promises regarding program
offerings or educational services,
student loan borrowers may be eligible
for discharge of their Federal loans.

The final regulations give students
access to consistent, clear, fair, and
transparent processes to seek debt relief;
protect taxpayers by requiring that
financially risky institutions are
prepared to take responsibility for losses
to the government for discharges of and
repayments for Federal student loans;
provide due process for students and
institutions; and warn students in
advertising and promotional materials,
using plain language issued by the
Department, about proprietary schools
at which the typical student experiences
poor loan repayment outcomes—
defined in these final regulations as a
proprietary school at which the median
borrower has not repaid in full, or made
loan payments sufficient to reduce by at
least one dollar the outstanding balance
of, the borrower’s loans received at the
institution—so that students can make
more informed enrollment and
financing decisions.

Section 455(h) of the Higher
Education Act of 1965, as amended
(HEA), 20 U.S.C. 1087e(h), authorizes
the Secretary to specify in regulation
which acts or omissions of an

institution of higher education a
borrower may assert as a defense to
repayment of a Direct Loan. Section
685.206(c), governing defenses to
repayment, has been in place since 1995
but, until recently, has rarely been used.
Those final regulations specify that a
borrower may assert as a defense to
repayment any ‘“act or omission of the
school attended by the student that
would give rise to a cause of action
against the school under applicable
State law.”

In response to the collapse of
Corinthian Colleges (Corinthian) and the
flood of borrower defense claims
submitted by Corinthian students
stemming from the school’s misconduct,
the Secretary announced in June 2015
that the Department would develop new
regulations to establish a more
accessible and consistent borrower
defense standard and clarify and
streamline the borrower defense process
to protect borrowers and improve the
Department’s ability to hold schools
accountable for actions and omissions
that result in loan discharges.

These final regulations specify the
conditions and processes under which a
borrower may assert a defense to
repayment of a Direct Loan, also
referred to as a ““borrower defense.” The
current standard allows borrowers to
assert a borrower defense if a cause of
action would have arisen under
applicable State law. In contrast, these
final regulations establish a new Federal
standard that will allow a borrower to
assert a borrower defense on the basis of
a substantial misrepresentation, a
breach of contract, or a favorable,
nondefault contested judgment against
the school, for its act or omission
relating to the making of the borrower’s
Direct Loan or the provision of
educational services for which the loan
was provided. The new standard will
apply to loans made after the effective
date of the proposed regulations. The
final regulations establish a process for
borrowers to assert a borrower defense
that will be implemented both for
claims that fall under the existing
standard and for later claims that fall
under the new, proposed standard. In
addition, the final regulations establish
the conditions or events upon which an
institution is or may be required to
provide to the Department financial
protection, such as a letter of credit, to
help protect students, the Federal
government, and taxpayers against
potential institutional liabilities.

These final regulations also prohibit a
school participating in the Direct Loan
Program from obtaining, through the use
of contractual provisions or other
agreements, a predispute agreement for
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arbitration to resolve claims brought by
a borrower against the school that could
also form the basis of a borrower
defense under the Department’s
regulations. The final regulations also
prohibit a school participating in the
Direct Loan Program from obtaining an
agreement, either in an arbitration
agreement or in another form, that a
borrower waive his or her right to
initiate or participate in a class action
lawsuit regarding such claims and from
requiring students to engage in internal
dispute processes before contacting
accrediting or government agencies with
authority over the school regarding such
claims. In addition, the final regulations
impose certain notification and
disclosure requirements on a school
regarding claims that are the subject of
a lawsuit filed in court or that are
voluntarily submitted to arbitration after
a dispute has arisen.

Summary of the Major Provisions of
This Regulatory Action: For the Direct
Loan Program, the final regulations—

¢ Clarify that borrowers with loans
first disbursed prior to July 1, 2017, may
assert a defense to repayment under the
current borrower defense State law
standard;

¢ Establish a new Federal standard
for borrower defenses, and limitation
periods applicable to the claims asserted
under that standard, for borrowers with
loans first disbursed on or after July 1,
2017,

¢ Establish a process for the assertion
and resolution of borrower defense
claims made by individuals;

e Establish a process for group
borrower defense claims with respect to
both open and closed schools, including
the conditions under which the
Secretary may allow a claim to proceed
without receiving an application;

¢ Provide for remedial actions the
Secretary may take to collect losses
arising out of successful borrower
defense claims for which an institution
is liable; and

e Add provisions to schools’ Direct
Loan Program participation agreements
(PPAs) that, for claims that may form
the basis for borrower defenses—

= Prevent schools from requiring that
students first engage in a school’s
internal complaint process before
contacting accrediting and government
agencies about the complaint;

= Prohibit the use of predispute
arbitration agreements by schools;

= Prohibit the use of class action
lawsuit waivers;

= To the extent schools and borrowers
engage in arbitration in a manner
consistent with applicable law and
regulation, require schools to disclose to

and notify the Secretary of arbitration
filings and awards; and

= Require schools to disclose to and
notify the Secretary of certain judicial
filings and dispositions.

The final regulations also revise the
Student Assistance General Provisions
regulations to—

¢ Amend the definition of a
misrepresentation to include omissions
of information and statements with a
likelihood or tendency to mislead under
the circumstances. The definition would
be amended for misrepresentations for
which the Secretary may impose a fine,
or limit, suspend, or terminate an
institution’s participation in title IV,
HEA programs. This definition is also
adopted as a basis for alleging borrower
defense claims for Direct Loans first
disbursed after July 1, 2017;

o Clarify that a limitation may
include a change in an institution’s
participation status in title IV, HEA
programs from fully certified to
provisionally certified;

e Amend the financial responsibility
standards to include actions and events
that would trigger a requirement that a
school provide financial protection,
such as a letter of credit, to insure
against future borrower defense claims
and other liabilities to the Department;

¢ Require proprietary schools at
which the median borrower has not
repaid in full, or paid down by at least
one dollar the outstanding balance of,
the borrower’s loans to provide a
Department-issued plain language
warning in promotional materials and
advertisements; and

¢ Require a school to disclose on its
Web site and to prospective and
enrolled students if it is required to
provide financial protection, such as a
letter of credit, to the Department.

The final regulations also—

e Expand the types of documentation
that may be used for the granting of a
discharge based on the death of the
borrower (‘““death discharge”) in the
Perkins, FFEL, Direct Loan, and TEACH
Grant programs;

e Revise the Perkins, FFEL, and
Direct Loan closed school discharge
regulations to ensure borrowers are
aware of and able to benefit from their
ability to receive the discharge;

¢ Expand the conditions under which
a FFEL or Direct Loan borrower may
qualify for a false certification
discharge;

¢ Codify the Department’s current
policy regarding the impact that a
discharge of a Direct Subsidized Loan
has on the 150 percent Direct
Subsidized Loan limit; and

e Make technical corrections to other
provisions in the FFEL and Direct Loan

program regulations and to the
regulations governing the Secretary’s
debt compromise authority.

Costs and Benefits: As noted in the
NPRM, the primary potential benefits of
these regulations are: (1) An updated
and clarified process and a Federal
standard to improve the borrower
defense process and usage of the
borrower defense process to increase
protections for students; (2) increased
financial protections for taxpayers and
the Federal government; (3) additional
information to help students,
prospective students, and their families
make informed decisions based on
information about an institution’s
financial soundness and its borrowers’
loan repayment outcomes; (4) improved
conduct of schools by holding
individual institutions accountable and
thereby deterring misconduct by other
schools; (5) improved awareness and
usage, where appropriate, of closed
school and false certification discharges;
and (6) technical changes to improve the
administration of the title IV, HEA
programs. Costs associated with the
regulations will fall on a number of
affected entities including institutions,
guaranty agencies, the Federal
government, and taxpayers. These costs
include changes to business practices,
review of marketing materials,
additional employee training, and
unreimbursed claims covered by
taxpayers. The largest quantified impact
of the regulations is the transfer of funds
from the Federal government to
borrowers who succeed in a borrower
defense claim, a significant share of
which will be offset by the recovery of
funds from institutions whose conduct
gave rise to the claims.

On June 16, 2016, the Secretary
published a notice of proposed
rulemaking (NPRM) for these parts in
the Federal Register (81 FR 39329). The
final regulations contain changes from
the NPRM, which are fully explained in
the Analysis of Comments and Changes
section of this document.

Implementation Date of These
Regulations: Section 482(c) of the HEA
requires that regulations affecting
programs under title IV of the HEA be
published in final form by November 1,
prior to the start of the award year (July
1) to which they apply. However, that
section also permits the Secretary to
designate any regulation as one that an
entity subject to the regulations may
choose to implement earlier and the
conditions for early implementation.

The Secretary is exercising his
authority under section 482(c) to
designate the following new regulations
included in this document for early
implementation beginning on November
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1, 2016, at the discretion of each lender
or guaranty agency:

(1) Section 682.211(i)(7).

(2) Section 682.410(b)(6)(viii).

Additionally, the Secretary intends to
exercise his authority under section
482(c) of the HEA to permit the
Secretary and guaranty agencies to
implement the new and amended
regulations specific to automatic closed
school discharges in §§ 674.33(g)(3)(ii),
682.402(d)(8)(ii) and 685.214(c)(2)(ii) as
soon as operationally possible after the
publication date of these final
regulations. We will publish a separate
Federal Register notice to announce this
implementation date.

The Secretary has not designated any
of the remaining provisions in these
final regulations for early
implementation. Therefore, the
remaining final regulations included in
this document are effective July 1, 2017.

Public Comment: In response to our
invitation in the June 16, 2016, NPRM,
more than 50,000 parties submitted
comments on the proposed regulations.

We discuss substantive issues under
the sections of the proposed regulations
to which they pertain. Generally, we do
not address technical or other minor
changes or recommendations that are
out of the scope of this regulatory action
or that would require statutory changes
in this preamble.

Analysis of Comments and Changes

An analysis of the comments and of
any changes in the regulations since
publication of the NPRM follows.

General

Comments: Many commenters
supported the Department’s proposals to
improve the borrower defense
regulations by establishing a Federal
standard for permissible defenses to
borrower repayment, standardizing the
defense to repayment claim processes
for both borrowers and institutions, and
strengthening the financial
responsibility standards for institutions.
The commenters also supported
granting automatic closed school
discharges in certain instances and
ending the use of mandatory, predispute
arbitration agreements at schools that
receive Federal financial aid.

Other commenters expressed support
for the proposed regulations, but felt
that the Department should further
strengthen them. For example, these
commenters believed that the final
regulations should provide full loan
relief to all defrauded students,
eliminate the six-year time limit to
recover amounts that borrowers have
already paid on loans for which they
have a borrower defense based on a

breach of contract or substantial
misrepresentation, and allow automatic
group discharges without an application
in cases where there is sufficient
evidence of a school’s wrongdoing.

Many commenters agreed with the
Department’s proposed objectives, but
believed that the proposed regulations
would have the unintended
consequences of creating a ‘““cottage
industry” of opportunistic attorneys and
agents attempting to capitalize on
students who have been, or believe they
have been, victims of wrongdoing by
schools and unleashing a torrent of
frivolous and costly lawsuits, which
would tarnish the reputation of many
institutions. The commenters also
believed that the proposed Federal
standard is so broad that borrowers will
have nothing to lose by claiming a
borrower defense even if they are
employed and happy with their college
experience.

Many commenters did not support the
proposed regulations and stated that the
Department should completely revise
them and issue another NPRM and 30-
day comment period, or that the
proposed regulations should be
withdrawn completely. The commenters
were concerned that the projected net
budget impact provided in the NPRM
would undermine the integrity of the
Direct Loan Program and that neither
American taxpayers, nor schools that
have successfully educated students,
could cover these costs if thousands of
students or graduates start requesting
discharges of their loans. Other
commenters stated that the proposed
regulations would create unneeded
administrative and financial burdens for
institutions that work hard to comply
with the Department’s regulations and
establish new substantive standards of
liability, new procedural issues, new
burdens of proof, widespread and
unwarranted “triggering” of the
financial responsibility requirements,
and the abolition of a “‘Congressionally
favored” arbitration remedy, that are
unnecessary or counterproductive.

Discussion: We appreciate the
commenters’ support. In response to the
commenters requesting that the
proposed regulations be strengthened,
completely revised, or withdrawn, we
believe these final regulations strike the
right balance between our goals of
providing transparency, clarity, and
ease of administration to the current and
new regulations while at the same time
protecting students, the Federal
government, and taxpayers against
potential liabilities resulting from
borrower defenses. In response to
commenters’ concerns that the proposed
regulations will create a “cottage

industry” of opportunistic attorneys
attempting to capitalize on victimized
students and unleash a torrent of
frivolous lawsuits, the individual
borrower defense process described in
§685.222(e) is intended to be a simple
process that a borrower may access
without the aid of counsel. Similarly, by
providing that only a designated
Department official may present group
borrower claims in the group processes
described in §685.222(f) to (h), the
Department believes that the potential
for frivolous suits in the borrower
defense process will be limited. To date,
Department staff have generally not
received borrower defense claims
submitted by attorneys, opportunistic or
otherwise, and we have not observed
the filing of frivolous lawsuits against
schools. We will monitor both situations
going forward. We note that we address
commenters’ arguments with respect to
specific provisions of the regulations in
the sections of this preamble specific to
those provisions.

Changes: None.

Comments: One commenter
contended that the proposed regulations
run contrary to Article III (separation of
powers) and the Seventh Amendment
(right to jury trial) of the Constitution,
in that it would vest the Department
with exclusive judicial powers to
determine private causes of action in the
absence of a jury.

The commenter contended that the
proposed regulations do not ensure
Constitutional due process because they
do not ensure that schools would have
the right to receive notice of all the
evidence presented by a borrower in the
new borrower defense proceedings. The
commenter stated that the lack of due
process also affects the process for
deciding claims, under which the
Department is effectively the prosecutor,
the judge, the only source of appeal, and
the entity tasked with executing
judgment.

The commenter also contended that a
breach of contract or a
misrepresentation determination are
determinations that normally arise in
common law claims and defenses and
are subject to the expertise of the courts,
rather than a particular government
agency. The commenter believes that
these determinations are not matters of
public right, but are instead matters of
“private right, that is, of the liability of
one individual to another under the law
as defined,” which cannot be delegated
outside the judiciary. Stern v. Marshall,
564 U.S. 462, 489 (2011) (quoting
Crowell v. Benson, 285 U.S. 22, 50
(1932).

Discussion: The rights adjudicated in
borrower defense proceedings are rights
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of the Direct Loan borrower against the
government regarding the borrower’s
obligation to repay a loan made by the
government, and rights of the
government to recover from the school
for losses incurred as a result of the act
or omission of the school in
participating in the Federal loan
program. The terms of these rights are
governed (for loans disbursed prior to
July 1, 2017) by common law or State
law, but in each instance the rights are
asserted against or by a Federal agency,
with respect to obligations incurred by
the borrower and the school in the
course of their voluntary participation
in the Federal loan program. Those facts
give the rights adjudicated in these
proceedings, both the individual
borrower adjudications and the
adjudications of group claims against
the school, the character of public
rights, even if the resolution of those
rights turns on application of common
law and State law (for current loans),
and thus giving them some of the
characteristics of private rights as well.

Even if these common law rights of
the borrower and the school were to be
considered simply private rights,
Congress could properly consign their
adjudication to the Department, as it did
in committing purely private rights of
the investor and broker asserted in its
reparations program to the Commodity
Futures Trading Commission for
adjudication. Commodity Futures
Trading Comm’n v. Schor, 478 U.S. 833
(1986). In Schor, the competing claims
asserted were not creations of Federal
law, nor were the rights asserted by or
against a Federal agency. Nevertheless,
the Court ruled that Congress properly
assigned adjudication of those private
rights to the agency. Like the claimants
in Schor, both parties—the Direct Loan
borrower, by filing the claim for relief,
and the Direct Loan-participant school,
by entering into the Direct Loan
Participation Agreement—have
consented to adjudications of their
respective rights by the Federal
agency—the Department. Moreover,
these rights are adjudicated in this
context precisely because Congress
directed the Department to establish by
regulation which acts or omissions of a
school would be recognized by the
Department as defenses to repayment of
the Direct Loan; by so doing, and by
further requiring the Department to
conduct a predeprivation hearing before
credit bureau reporting, Federal offset,
wage garnishment, of Federal salary
offset, Congress necessarily committed
adjudication of these claims to the
Department. 20 U.S.C. 1080a(c)(4), 31
U.S.C. 3711(e) (credit bureau reporting);

5 U.S.C. 5514 (Federal salary offset); 20
U.S.C. 1095, 31 U.S.C. 3720D (wage
garnishment); 31 U.S.C. 3716, 3720B
(Federal payment offset). Similarly, by
recognizing that acts or omissions of the
school in participating in the title IV,
HEA programs would give rise to a
claim by the Department against the
school that arises not by virtue of any
statutory requirement, but under
common law as discussed elsewhere
and by requiring the Department to
provide a hearing for a school that
disputes that common law claim for
damages, Congress necessarily
committed adjudication of that common
law claim to the Department. 20 U.S.C.
1094(b) (administrative hearing on
appeal of audit or program review
liability claim). In each of these
instances, judicial review of these
agency adjudications by an Article III
court is available under the APA. 5
U.S.C. 706. The fact that the borrower,
the school, and the Department might
have pursued their claims solely in a
judicial forum instead of an
administrative forum does not preclude
assignment of their adjudication to the
Department: “(T)he Congress, in
exercising the powers confided to it may
establish ‘legislative’ courts. . . to
serve as special tribunals ‘to examine
and determine various matters, arising
between the government and others,
which from their nature do not require
judicial determination and yet are
susceptible of it.””” Atlas Roofing Co. v.
Occupational Safety & Health Review
Comm’n, 430 U.S. 442, 452 (1977)
(quoting Crowell v. Benson, 285 U.S. 22,
50 (1932)).

As to the assertion that committing
adjudication of these claims to the
Department deprives a party of the right
to trial by jury, the Court has long
rejected that argument, as it stated in
Atlas Roofing, on which the commenter
relies:

. . the Seventh Amendment is generally
inapplicable in administrative proceedings,
where jury trials would be incompatible with
the whole concept of administrative
adjudication. . . . This is the case even if the
Seventh Amendment would have required a
jury where the adjudication of those rights is
assigned instead to a federal court of law
instead of an administrative agency.

Atlas Roofing Co, 430 U.S. at 454-55
(quoting Pernell v. Southall Realty, 416
U.S. 363, 383 (1974)).

We address the comment with respect
to ensuring due process in the sections
of this preamble specific to the
framework for the borrower defense
claims process.

Changes: None.

Comments: Some commenters
asserted that the Department lacks

authority to recover from the institution
losses incurred by reason of borrower
defenses to repayment. A commenter
asserted that nothing in section 455(h)
of the HEA (20 U.S.C. 1087e(h)) permits
the Department to seek recoupment
from any institution related to defenses
to repayment. In contrast, the
commenter asserted, section 437(c)(1) of
the HEA (20 U.S.C. 1087) explicitly
provides that, in the case of closed
school discharges, the Secretary shall
pursue any claim “available to the
borrower” against the institution to
recover the amounts discharged. The
commenter contended that this clear
grant of authority to pursue claims to
recoup funds associated with closed
school discharges and false certification
discharges indicates that Congress
intended no grant of authority to recover
for borrower defense losses. The
commenter noted that the Department
conditions discharge on the borrower
transferring any claim she has against
the institution to the Department. The
commenter asserted that this assignment
does not empower the Department to
enforce the borrower’s claim, because
the Secretary does not have the ability
to acquire a claim from the borrower on
which it may seek recoupment from a
school. The commenter based this
position on section 437(c) of the HEA,
which provides that a borrower who
obtains a closed school or false
certification discharge is “deemed to
have assigned to the United States the
right to a loan refund,” and the absence
of any comparable provision in section
455 of the HEA, which authorizes the
Secretary to determine which acts or
omissions of the institution may
constitute defenses to repayment of a
Direct Loan. Given that Congress
indicated clear intent that the Secretary
pursue claims related to closed school
and false certification discharges, and
explicitly provided for an assignment of
claims, the commenter considered the
failure of Congress to give any
indication it wanted the Department to
pursue claims of recoupment against
institutions for section 455(h) loan
discharges, or to acquire any claims
from borrowers related to section 455(h)
discharges, to show congressional intent
to preclude a recoupment remedy
against institutions.

Another commenter questioned
whether the Department would have a
valid right to enforce a collection
against an institution in the absence of
what the commenter called a “third-
party adjudication” of the loan
discharge.

A commenter stated that the
Department could not recover from the
institution losses incurred from
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borrower defense claims because the
commenter considered those losses to
be incurred voluntarily by the
Department. The commenter based this
view on common law, under which a
person who voluntarily pays another
with full knowledge of the facts will not
be entitled to restitution. The
commenter asserted that the Department
is further barred from recovery from the
institution under a theory of indemnity
or equitable subrogation because, under
either theory, a party that voluntarily
makes a payment or discharges a debt
may not seek reimbursement.
Discussion: We address under “Group
Process for Borrower Defenses—
Statutory Authority” comments
regarding whether the Department has
authority to assert against the school
claims that borrowers may have, and
discuss here only the comments that
dispute whether the Department has a
legal right to recover from a school the
amount of loss incurred by the
Department upon the recognition of a
borrower defense and corresponding
discharge of some or all of a Direct Loan
obtained to attend the school.
Applicable law gives the Department
the right to recover from the school
losses incurred on Direct Loans for
several reasons. First, section 437(c) of
the HEA gives the Department explicit
authority to recover certain losses on
Direct and FFEL loans. Section 437(c)
provides that, upon discharge of a FFEL
Loan for a closed school discharge, false
certification discharge, or unpaid
refund, the Secretary is authorized to
pursue any claim of the borrower
against the school, its principals, or
other source, and the borrower is
deemed to have assigned his or her
claim against the school to the
Secretary. 20 U.S.C. 1087(c). Section
487(c)(3)(ii) authorizes the Secretary to
deduct the amount of any civil penalty,
or fine, imposed under that section from
any amounts owed to the institution,
but any claim for recovery is not based
on authority to fine under that section.
Section 432(a)(6) authorizes the
Secretary to enforce any claim, however
acquired, but does not describe what
those claims may be. 20 U.S.C.
1082(a)(6) (applicable to Direct Loan
claims by virtue of section 455(a)(1), 20
U.S.C. 1078e(a)(1)). In addition, section
498(c)(1)(C) of the HEA, 20 U.S.C.
1099c¢(c)(1)(C), implies that the
Secretary has claims that the Secretary
is expected to enforce and recover
against the institution for “liabilities
and debts”—the “liabilities of such
institution to the Secretary for funds
under this title, including loan
obligations discharged pursuant to
section 437.” 20 U.S.C. 1099¢(c)(3)(A)

(emphasis added).* These provisions are
meaningless if the Secretary can enforce
claims against institutions only if the
HEA or another statute explicitly
authorizes such recoveries.

There are two distinct, and
overlapping, lines of authority that
empower the Secretary to recover from
the school the amount of losses incurred
due to borrower defense claims. The
first relies on the Secretary’s
longstanding interpretation of the HEA
as authorizing such recovery. The
second relies on the government’s rights
under common law.

In both the Direct Loan and FFEL
programs, the institution plays a central
role in determining which individuals
receive loans, the amount of loan an
individual receives, and the Federal
interest subsidy, if any, that an
individual qualifies to receive on the
loan, a determination based on
assessment of financial need. In the
Direct Loan Program, the institution
determines whether and to whom the
Department makes a loan; in the FFEL
Program, the institution determines
whether and to whom a private lender
may make a loan that will be federally
reinsured.

In Chauffeur’s Training School v.
Spellings, 478 F.3d 117 (2d Cir. 2007),
the court addressed a challenge by an
institution to the Department’s asserted
right to hold the school liable through
an administrative procedure for losses
incurred and to be incurred on FFEL
Loans that were made by private lenders
and federally reinsured and subsidized,
after the school had wrongly determined
that the borrowers had proven eligibility
for these loans. The court noted that no
provision of the HEA expressly
authorized the Department to determine
and recover these losses on student
loans (as opposed to recovery of losses
of grant funds, expressly authorized by
20 U.S.C. 1234a)). However, the court
looked to whether the Department’s
interpretation of the HEA as authorizing
the Department to assess a liability for
loan program violations was reasonable.
478 F.3d at 129. The court concluded
that the Department had reasonably
interpreted the HEA’s grant of authority
to administer the FFEL program to
empower the Department to ‘“‘assess
liability to recover its guarantee
payments” on loans made as a result of

1The Secretary can require the institution to

submit “third-party financial guarantees” which
third-party financial guarantees shall equal not less
than one-half of the annual potential liabilities of
such institution to the Secretary for funds under
this title, including loan obligations discharged
pursuant to section 437 [20 U.S.C. 1087], and to
students for refunds of institutional charges,
including funds under this title.” 20 U.S.C.
1099c(c)(3)(A).

the school’s “improper documentation.”
Id.

Similarly, the Department is
authorized under the HEA to administer
the Direct Loan Program. The HEA
directs that, generally, Direct Loans are
made under the same ‘“‘terms,
conditions, and benefits” as FFEL
Loans. 20 U.S.C. 1087a(b)(2),
1087e(a)(1). In 1994 and 1995, the
Department interpreted that Direct Loan
authority as giving the Department
authority to hold schools liable for
borrower defenses under both the FFEL
and Direct Loan programs, and stated
that, for this reason, it was not pursuing
more explicit regulatory authority to
govern the borrower defense process.

Thus, in Dear Colleague Letter Gen
95-8 (Jan. 1995), the Department stated
(emphasis in original):

Finally, some parties warn that Direct Loan
schools will face potential liability from
claims raised by borrowers that FFEL schools
will not face. . . . The liability of any
school—whether a Direct Loan or FFEL
participant—for conduct that breaches a duty
owed to its students is already established
under law other than the HEA—usually state
law. In fact, borrowers will have no legal
claims against Direct Loan schools that FFEL
borrowers do not already have against FFEL
schools. The potential legal liability of
schools under both programs for those claims
is the same, and the Department proposes to
develop procedures and standards to ensure
that in the future schools in both programs
will face identical actual responsibility for
borrower claims based on grievances against
schools.

The Direct Loan statute creates NO NEW
LIABILITIES for schools; the statute permits
the Department to recognize particular claims
students have against schools as defenses to
the repayment of Direct Loans held by the
Department. Current Direct Loan regulations
allow a borrower to assert as a defense any
claim that would stand as a valid claim
against the school under State law.

. . . Congress intended that schools
participating in either FFEL or Direct Loan
programs should receive parallel treatment
on important issues, and the Department has
already committed during negotiated
rulemaking to apply the same borrower
defense provisions to BOTH the Direct Loan
and FFEL programs. Therefore, schools that
cause injury to student borrowers that give
rise to legitimate claims should and, under
these proposals, will bear the risk of loss,
regardless of whether the loans are from the
Direct Loan or FFEL Program.

The Department reiterated this
position in a notice published in the
Federal Register on July 21, 1995 (60 FR
37768, 37769-37770):

Some members of the FFEL industry have
asserted that there will be greater liabilities
for institutions participating in the Direct
Loan Program than for institutions
participating in the FFEL Program as a
consequence of differences in borrower
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defenses between the Direct Loan and FFEL
Programs. These assertions are inaccurate.

The Department has consistently stated
that the potential legal liability resulting from
borrower defenses for institutions
participating in the Direct Loan Program will
not be significantly different from the
potential liability for institutions
participating in the FFEL Program. (59 FR
61671, December 1, 1994, and Dear Colleague
Letter GEN 95-8 January 1995) That potential
liability usually results from causes of action
allowed to borrowers under various State
laws, not from the HEA or any of its
implementing regulations. Institutions have
expressed some concern that there is a
potential for greater liability for institutions
in the Direct Loan Program than in the FFEL
Program under 34 CFR 685.206. The
Secretary believes that this concern is based
on a misunderstanding of current law and the
intention of the Direct Loan regulations. The
Direct Loan regulations are intended to
ensure that institutions participating in the
FFEL and Direct Loan programs have a
similar potential liability. Since 1992, the
FFEL Program regulations have provided that
an institution may be liable if a FFEL
Program loan is legally unenforceable. (34
CFR 682.609) The Secretary intended to
establish a similar standard in the Direct
Loan Program by issuing 34 CFR 685.206(c).
Consistent with that intent, the Secretary
does not plan to initiate any proceedings
against schools in the Direct Loan Program
unless an institution participating in the
FFEL Program would also face potential
liability. . . .

Thus, the Secretary will initiate
proceedings to establish school liability for
borrower defenses in the same manner and
based on the same reasons for a school that
participates in the Direct Loan Program or the
FFEL Program. . . .

Thus, applying the Chauffeur’s
Training analysis, this history and
formal interpretation shows that the
Department has, from the inception of
the Direct Loan Program, considered its
administrative authority under the HEA
for the Direct Loan Program to authorize
the Department to hold schools liable
for losses incurred through borrower
defenses, and to adopt administrative
procedures to determine and liquidate
those claims.

Alternatively, common law provides
the Department a legal right to recover
from the school the losses it incurs due
to recognition of borrower defenses on
Direct Loans. Courts have long
recognized that the government has the
same rights under common law as any
other party. U.S. v. Kearns, 595 F.2d 729
(D.C. Cir. 1978). Even when Congress
expressly provides a remedy by statute,
the government has the remedies that
“normally arise out of the relationships
authorized by the statutory scheme.”
U.S. v. Bellard, 674 F.2d 330 (5th Cir.
1982) (finding the Department had a
common law right to recover as would
any other guarantor regardless of an

HEA provision describing the
Department as assignee/subrogor to
rights of the private lender whom it
insured).2 In fact, as noted by the
Bellard court, statutes must be read to
preserve common law rights unless the
intent to limit those rights is “clearly
and plainly expressed by the
legislature.” Id. The Bellard court found
no such limiting language in the HEA,
nor does any exist that is relevant to the
Direct Loan issue presented here.

The school enters into a PPA with the
Department in order to participate in the
Direct Loan Program. 20 U.S.C. 1087(a).
The PPA is a contract. San Juan City
College Inc. v. U.S., 74 Fed. Cl. 448
(2006); Chauffeurs Training School v.
Riley, 967 F.Supp. 719, 727 (N.D. N.Y.
1997). In executing the contract, the
school “assumel[s] a fiduciary
relationship with the title IV, HEA
Programs.” Chauffeurs Training School
v. Paige, C.A. No. 01-CV-02-08 (N.D.
N.Y. Sept. 30, 2003), at 7; 34 CFR
682.82(a). An institution must “act with
the competency and integrity necessary
to qualify as a fiduciary’’ on behalf of
taxpayers, ““in accordance with the
highest standard of care and diligence in
administering the program and in
accounting to the Secretary for the funds
received under [title IV HEA]
programs.” Id.; see 34 CFR 668.82.

Specifically, under the Direct Loan
Program, the HEA describes the
institution pursuant to its agreement
with the Department as “originating”
Direct Loans, 20 U.S.C. 1087c(a),
1087d(b), and accepting “responsibility
and financial liability stemming from its
failure to perform its functions pursuant
to the agreement.” 20 U.S.C.
1087d(a)(3), 34 CFR 685.300(b)(8). The
regulations describe the role of the
institution as “‘originating’” Direct
Loans. 34 CFR 685.300(c), 685.301.

As a loan “originator” for the
Department, the school is the authorized
agent of the Department: The school acts
pursuant to Department direction, the
school manifests its intent to act as
agent by entering into the PPA, and
most importantly, the school has power
to alter the legal relationships between
the principal (the Department) and third
parties (the students). But for the
school’s act in originating the loan,
there would be no lender-borrower
relationship.

The interests of the Department as
lender and principal in this Direct Loan
Program relationship with the
institution are simple: To enable

2See: U.S. v. Texas, 507 U.S. 529, 534 (1993)

(courts may take it as a given that Congress has
legislated with an expectation that the [common
law] principle will apply except ‘when a statutory
purpose to the contrary is evident.””).

students and parents to obtain Federal
loans to pay for postsecondary
education. 20 U.S.C. 1087a. Congress
selected the vehicle—a loan, not a
grant—under which the borrower repays
the loan, made with public funds,
which in turn enables the making of
new loans to future borrowers. Acts or
omissions by an agent of the Department
that frustrate repayment by the borrower
of the amount the Department lends are
contrary to the Department’s benefit and
interest. Acts or omissions by the
institution, as the Department’s loan-
making agent, that harm the
Department’s interests in achieving the
objectives of the loan program violate
the duty of loyalty owed by the
institution as the Department’s loan
originator, or agent. The Department
made clear at the inception of the Direct
Loan relationship with the institution
that the institution would be liable for
losses caused by its acts and omissions,
in 1994 and 1995, when the Department
publicly and unequivocally adopted the
“borrower defense to repayment”’
regulation, 34 CFR 685.206, and, in the
Federal Register and other statements
described earlier, stated the
consequences for the institution that
caused such losses.

The government has the same
protections against breach of fiduciary
duty that extend under common law to
any principal against its agent. U.S. v.
Kearns, at 348; see also U.S. v. York, 890
F.Supp. 1117 (D.D.C. 1995) (breach of
fiduciary duty to government by
contractor, loan servicing dealings
constituting conflict of interest). The
remedies available for breach of
fiduciary duty are damages resulting
from the breach of that duty. “One
standing in a fiduciary relation with
another is subject to liability to the other
for harm resulting from a breach of duty
imposed by the relation.” Restatement
Second, Torts § 874.

Applying this common law analysis
to the relationship between the
Department and the Direct Loan
participating institution as it bears on
the Department’s right to recover, we
note, first, that the Department has the
rights available under common law to
any other party, without regard to
whether any statute explicitly confers
such rights. Second, the institution
enters into a contract with the
Department pursuant to which the
institution acts as the Department’s
agent in the making of Direct Loans. The
school is the loan “originator” for the
Department. Third, under common law,
an agent has a fiduciary duty to act
loyally for the principal’s benefit in all
matters connected with the agency.
Fourth, under common law, an agent’s
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breach of its fiduciary duty makes the
agent liable to the principal for the loss
that the breach of duty causes the
principal. And last, a school that
commits an act or omission that gives a
Direct Loan borrower a defense to
repayment that causes the Department
loss thereby violates its common law
fiduciary duty to act loyally for the
interests of the Department, and is liable
to the Department for losses caused by
that breach of duty.

The commenter who argued that the
Secretary incurs the loss by honoring
the borrower defense “voluntarily,” and
is barred by that fact from recovery
against the institution, misconceives the
nature of the claim. As early as Bellard,
the courts have consistently recognized
that in its capacity as a loan guarantor
under the FFEL Program, the
Department pays the lender under its
contractual obligation as loan guarantor,
and not as a volunteer. The Department
guarantees FFELP loans at the request of
the borrower who applied for the
guaranteed loan, as well as the lender.
By virtue of payment of the guarantee,
the Department acquired an implied-in-
law right against the borrower for
reimbursement of the losses it incurred
in honoring the guarantee—a claim
distinct from its claim as assignee from
the lender of the defaulted loan.
Similarly, where the Department incurs
a loss under a statutory obligation to
discharge by reason of closure of the
school or false certification, the
Department does not incur that loss
voluntarily, but rather under legal
obligation imposed by the statute, as
well as the terms of the federally
prescribed promissory note. Regardless
of whether the HEA explicitly
authorized the Secretary to recover for
that loss, or deemed the borrower’s
claim against the school to be assigned
to the Secretary, common law gives the
Secretary the right to recover from the
school for the loss incurred as a result
of the act or omission of the school.
Section 455(h) of the HEA, by directing
that the Secretary determine by
regulation which acts or omissions of
the school constitute defenses to
repayment, requires the Department to
discharge the borrower’s obligation to
repay when the borrower establishes
such a defense. 20 U.S.C. 1087¢(h). To
the extent that the borrower proves that
the act or omission of the school gave
the borrower a defense, the amount not
recoverable from the borrower was a
loss incurred because of the
Department’s legal obligation to honor
that defense. That loss, like the loss on
payment of a loan guarantee on a FFEL
Loan, is not one incurred voluntarily,

but rather is incurred, like the loss on
the loan guarantee, by legal obligation.
By honoring the proven defense of the
Direct Loan borrower, like honoring the
claim of the lender on the government
guarantee, the Secretary acquires by
subrogation the claim of the Direct Loan
borrower or FFEL lender, as well as a
claim for reimbursement from the party
that caused the loss—the borrower, on
the defaulted FFEL Loan, or the school,
on the Direct Loan defense.

Changes: None.

Comments: Several commenters
stated that the HEA does not authorize,
or even contemplate, the sweeping
regulatory framework set forth in the
Department’s borrower defense
proposals. The commenters questioned
the three HEA provisions cited by the
Department as the source of its statutory
authority: Section 455(h), which allows
the Secretary to identify “acts or
omissions . . . a borrower may assert as
a defense to repayment of a loan;”
Section 487, which outlines certain
consequences for an institution’s
“substantial misrepresentation of the
nature of its educational program, its
financial charges, or the employability
of its graduates;” and Section 454(a)(6),
which permits the Department to
“include such . . . provisions as the
Secretary determines are necessary to
protect the interests of the United States
and to promote the purposes of”’ the
Direct Loan Program in each
institution’s PPA. The commenters
believed that section 455(h) of the HEA
only empowers the Department to
define those ““acts or omissions” that an
individual borrower may assert as a
defense in a loan collection proceeding
and noted that none of the provisions
allows the Department to create a novel
cause of action for a borrower to levy
against her school, which the
Department would both prosecute and
adjudicate in its own “court.”
Accordingly, the commenters believed
that the Department should
substantially revise the rule to be
consistent with the regulatory authority
granted to the Department by Congress.
Other commenters stated that the
Department should withdraw the
proposed regulations and instead work
jointly with Congress to address the
issues in the proposed regulations as
part of the reauthorization of the HEA.
The commenters believed that borrower
defense policy proposals are so
substantive and commit such an
enormous amount of taxpayer dollars
that careful consideration by Congress is
required so that all of the available
options are weighed in the overall
context of comprehensive program
changes.

Discussion: We disagree with the
commenters who contended that the
HEA does not authorize the regulatory
framework proposed in the
Department’s borrower defense
proposals. As explained above, common
law and the HEA as interpreted by the
Department in adopting the Direct Loan
regulations, give the Department the
right to recover losses incurred due to
borrower defense claims. The
commenters rightly identify sections
455(h), 487, and 454(a)(6) of the HEA as
some of the sources of the Department’s
statutory authority for these regulations
as they relate to identification of causes
of action that are recognized as defenses
to repayment, as well as procedures for
receipt and adjudication of these claims.
In addition, the HEA authorizes the
Secretary to include in Direct Loan
PPAs with institutions any provisions
that are necessary to protect the
interests of the United States and to
promote the purposes of the Direct Loan
Program. In becoming a party to a Direct
Loan PPA, the institution accepts
responsibility and financial liability
stemming from its failure to perform its
functions pursuant to the agreement.
And, as a result, students and parents
are able to obtain Federal loans to pay
for postsecondary education. Far from
exceeding its statutory authority in
developing procedures for adjudicating
these claims, section 455(h) presumes
that the Department must recognize in
its existing administrative collection
and enforcement proceedings the very
defenses that section directs the
Department to establish, or create new
procedures to better address these
claims, as we do here.

In addition, section 410 of the General
Education Provisions Act (GEPA)
provides the Secretary with authority to
make, promulgate, issue, rescind, and
amend rules and regulations governing
the manner of operations of, and
governing the applicable programs
administered by, the Department. 20
U.S.C. 1221e-3. Further, under section
414 of the Department of Education
Organization Act, the Secretary is
authorized to prescribe such rules and
regulations as the Secretary determines
necessary or appropriate to administer
and manage the functions of the
Secretary or the Department. 20 U.S.C.
3474. These general provisions, together
with the provisions in the HEA and
common law explained earlier, noted
above, authorize the Department to
promulgate regulations that govern
defense to repayment standards,
process, and institutional liability.

With regard to the commenters who
believe that the Department’s proposals
are so substantive and commit such an
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enormous amount of taxpayer dollars
that the Department should work with
Congress, or defer to Congress, in terms
of the development of such
comprehensive program changes, we do
not agree that the Department should
not take, or should defer, regulatory
action on this basis until Congress acts.
Since the collapse of Corinthian, the
Department has received a flood of
borrower defense claims stemming from
the school’s misconduct. In order to
streamline and strengthen this process,
we believe it is critical that the
Department proceed now in accordance
with its statutory authority, as delegated
by Congress, to finalize regulations that
protect student loan borrowers while
also protecting the Federal and taxpayer
interests.

Changes: None.

Comments: Several commenters
stated that the proposed regulations
were arbitrary and capricious and
therefore violate the APA. Commenters
raised this concern both generally and
with respect to specific elements of the
proposed regulations. For example,
several commenters argued that the
Department withheld substantive detail
regarding its expansion of the loan
repayment defenses into offensive
causes of action and on the process by
which borrower defense claims and
Department proceedings to collect claim
liabilities from institutions will be
adjudicated, thereby depriving
institutions and affected parties the
opportunity to offer meaningful
comment on critical parts of the rule.

Discussion: We address commenters’
arguments with respect to specific
provisions of the regulations in the
sections of this preamble specific to
those provisions. However, as a general
matter, in taking this regulatory action,
we have considered relevant data and
factors, considered and responded to
comments and articulated a reasoned
basis for our actions. Marsh v. Oregon
Natural Res. Council, 490 U.S. 360, 378
(1989); Motor Vehicle Mfrs. Ass’n v.
State Farm Mut. Auto. Ins. Co., 463 U.S.
29, 43 (1983); see also Pub. Citizen, Inc.
v. Fed. Aviation Admin., 988 F.2d 186,
197 (D.C. Cir. 1993); PPL Wallingford
Energy LLC v. FERC, 419 F.3d 1194,
1198 (D.C. Cir. 2005).

Changes: None.

Comments: Several commenters
stated that the negotiated rulemaking
process, by which the proposed rules
were developed, was flawed.

One commenter stated that input from
representatives of publicly held
proprietary institutions was not
included in the public comment process
prior to the establishment of a
negotiated rulemaking committee. This

commenter also stated that only
representatives from private, proprietary
institutions were represented on the
negotiated rulemaking committee and
that those representatives had no
expertise in the active management of
an institution. The commenter also
stated that the NPRM 45-day public
comment process was too short.

Several commenters contended that
the Department failed to provide
adequate notice to the public of the
scope of issues to be discussed at the
negotiated rulemaking. The commenters
stated that the issues of financial
responsibility and arbitration clauses
were not included in the Federal
Register notices announcing the
establishment of a negotiated
rulemaking committee or the
solicitation of negotiators and that, had
the higher education community known
these issues were within the scope of
the rulemaking, negotiators more
familiar with these issues would have
been nominated. The commenters
believed that the Department failed to
carry out its statutory mandate under 20
U.S.C. 1098 to engage the public and
receive input on the issues to be
negotiated. One commenter also
expressed dismay at the Department’s
accelerated timetable and intent to
publish final regulations one week
before the general election. The
commenter felt that the “rush to
regulate” resulted in a public comment
period that did not give the public
enough time to fully consider the
proposals and a timeline that did not
afford the Department enough time to
develop an effective, cost-effective rule.

Discussion: The negotiated
rulemaking process ensures that a broad
range of interests is considered in the
development of regulations.
Specifically, negotiated rulemaking
seeks to enhance the rulemaking process
through the involvement of all parties
who will be significantly affected by the
topics for which the regulations will be
developed. Accordingly, section
492(b)(1) of the HEA, 20 U.S.C.
1098a(b)(1), requires the Department to
choose negotiators from groups
representing many different
constituencies. The Department selects
individuals with demonstrated expertise
or experience in the relevant subjects
under negotiation, reflecting the
diversity of higher education interests
and stakeholder groups, large and small,
national, State, and local. In addition,
the Department selects negotiators with
the goal of providing adequate
representation for the affected parties
while keeping the size of the committee
manageable. The statute does not
require the Department to select specific

entities or individuals to be on the
committee. As there was both a primary
and an alternate committee member
representing proprietary institutions, we
believe that this group was adequately
represented on the committee.

We note that the Department received
several nominations to seat
representatives from proprietary schools
on the committee after publication of
our October 20, 2015, Federal Register
notice. The Department considered each
applicant to determine their
qualifications to serve on the committee.

This process did not result in
proprietary sector nominees with the
requisite qualifications, so we published
a second Federal Register notice on
December 21, 2015, seeking further
nominations for the negotiated
rulemaking committee, including
representation from the proprietary
sector. Dennis Cariello, Shareholder,
Hogan Marren Babbo & Rose, Ltd., and
Chris DeLuca, Founder, DeLuca Law,
were selected following this second
notice. Given the topics under
discussion, we believe Mr. Cariello and
Mr. DeLuca adequately represented the
proprietary sector.

We disagree with the commenters
who contended that the Department
failed to provide adequate public notice
and failed to engage and receive input
from the public on the scope of issues
to be discussed at the negotiated
rulemaking, in particular the issues of
financial responsibility and arbitration
clauses. On August 20, 2015, the
Department published a notice in the
Federal Register announcing our
intention to establish a negotiated
rulemaking committee. We also
announced our intention to accept
written comments from and hold two
public hearings (September 10, 2015
and September 16, 2015, in Washington,
DC and San Francisco, respectively) at
which interested parties could comment
on the topics suggested by the
Department and suggest additional
topics that should be considered for
action by the committee. Lastly, we
announced our intent to develop
proposed regulations for determining
which acts or omissions of an
institution of higher education a
borrower may assert as a defense to
repayment of a loan made under the
Direct Loan Program and the
consequences of such borrower defenses
for borrowers, institutions, and the
Secretary. We specifically stated that we
would address the issues of defense to
repayment procedures; the criteria that
constitute a defense to repayment; the
standards and procedures that the
Department would use to determine
institutional liability for amounts based
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on borrower defenses; and, the effect of
borrower defenses on institutional
capability assessments. No
representatives of the proprietary sector
testified at the hearings. One proprietary
association representing 1,100
cosmetology schools submitted written
testimony stating that the association
was interested in working with the
Department to determine the
institutional liability and capability
assessments associated with borrower
defense claims. In addition, we
presented issue papers prior to the first
day of the first of the three negotiating
sessions in which we outlined the
particular questions to be addressed.3
These included Issue Paper No. 5,
which explicitly addresses financial
responsibility and letters of credit.4
Negotiators who had any question about
the scope of issues we intended to cover
were thus given very explicit notice
before the first day of negotiations, and
were free to obtain then, or at any other
time during the nine days of hearings
over three months, any expert advisors
they wished to engage to inform their
deliberations.

We received written testimony from
other parties that supported both
holding institutions financially
accountable for the costs associated
with borrower defenses and limiting a
school’s use of certain dispute
resolution procedures.

We disagree with the commenter who
contended that the Department’s
timetable for developing borrower
defense regulations was rushed and that
the comment period did not give the
public enough time to fully consider the
proposals. We believe that the 45-day
public comment period provided
sufficient time for interested parties to
submit comments, particularly given
that prior to issuing the proposed
regulations, the Department conducted
two public hearings and three

3 http://www2.ed.gov/policy/highered/reg/
hearulemaking/2016/index.html.

4The paper states—

Questions to be considered by the negotiating
committee include:

1. Should the Department take additional steps to
protect students and taxpayers from (a) potential
borrower defense to repayment (DTR) claims, (b)
liabilities stemming from closed school discharges,
and (c) other conditions that may be detrimental to
students?

= If so, what conditions, triggering events, metric-
based standards, or other risk factors should the
Department consider indicative of failing financial
responsibility, administrative capability, or other
standards?

= What should the consequences be for a
violation? Letter of credit or other financial
guarantee? Disclosure requirements and student
warnings? Other consequences?

o If a letter of credit or other financial guarantee
is required, how should the amount be determined?

negotiated rulemaking sessions, where
stakeholders and members of the public
had an opportunity to weigh in on the
development of much of the language
reflected in the proposed regulations. In
addition, the Department also posted
the NPRM on its Web site several days
before publication in the Federal
Register, providing stakeholders
additional time to view the proposed
regulations and consider their
viewpoints on the NPRM.

Changes: None.

Comments: Although the regulations
will affect all schools, many
commenters expressed frustration at
their perception that the regulations
target proprietary schools in particular.
The commenters noted several
provisions of the regulations—for
example, financial protection triggers
related to publicly traded institutions,
distributions of equity, the 90/10
regulations, and the Gainful
Employment regulations, and disclosure
provisions regarding loan repayment
rates—as unfairly targeting only
proprietary schools with no justification
or rationale. The commenters noted that
that there are many private sector career
schools and colleges that play a vital
role in the country’s higher education
system by providing distinctive, career-
focused programs and that the
Department should develop rules that
are applied uniformly across all
educational institutions that offer title
IV, HEA funding. Another commenter
appreciated the distinction made in the
NPRM between nonprofit/public
institutions and proprietary schools as
the basis for restricting the loan
repayment rate disclosure to proprietary
schools. The commenter suggested that
the fundamental differences in the
governance structures and missions of
the public and non-profit sectors versus
the for-profit sector provide a
substantive basis for differentiating this
regulation among the sectors.

Several commenters urged the
Department to reconsider the changes to
the financial responsibility standards to
include actions and events that would
trigger a requirement that a school
provide financial protection, such as a
letter of credit, to insure against future
borrower defense claims and other
liabilities, given their sweeping scope
and potentially damaging financial
impact on historically black colleges
and universities (HBCUs). The
commenters contended that these
provisions could lead to the closure of
HBCUs that are not financially robust
but provide quality educational
opportunities to students and noted that
HBCUs have not been the focus of
Federal and State investigations nor

have they defrauded students or had
false claims lawsuits filed against them.
These commenters expressed concern
about a number of the specific financial
protection triggers, including, but not
limited to, the triggers relating to
lawsuits, actions by accrediting
agencies, and cohort default rate.

Discussion: We agree that there are
many proprietary career schools and
colleges that play a vital role in the
country’s higher education system. We
do not agree, however, that either the
financial protection triggers or the loan
repayment rate disclosure unfairly target
proprietary institutions. We apply the
financial protection triggers related to
publicly traded institutions, the
distribution of equity, and the 90/10
regulations only to proprietary
institutions because, as another
commenter noted, of the fundamental
differences in the governance structures
and missions of the public and non-
profit sectors and the unique nature of
the business model under which these
institutions operate. These triggers
identify events or conditions that signal
impending financial problems at
proprietary institutions that warrant
action by the Department. We apply the
loan repayment rate disclosure only to
the for-profit sector primarily because
the frequency of poor repayment
outcomes is greatest in this sector. We
appreciate the support of the commenter
who agreed with this approach.

We note that we address commenters’
arguments with respect to specific
provisions of the regulations in the
sections of this preamble specific to
those provisions.

We also note that HBCUs play a vital
role in the Nation’s higher education
system. We recognize the concerns
commenters raised regarding the
financial protection provisions of the
proposed regulations, which they argue
would have a damaging financial impact
on HBCUs. We note that the triggers are
designed to identify signs, and to
augment the Department’s tools for
detection, of impending financial
difficulties. If an institution is subject to
material actions or events that are likely
to have an adverse impact on the
financial condition or operations of an
institution, we believe that the Federal
government and taxpayers should be
protected from any resulting losses
incurred by requiring a letter or credit,
regardless of the institution’s sector. As
commenters mentioned, our recent
experience suggests that HBCUs have
not been the subject of government
agency suits or other litigation by
students or others, or of administrative
enforcement actions. Institutions that do
not experience these kinds of claims,


http://www2.ed.gov/policy/highered/reg/hearulemaking/2016/index.html
http://www2.ed.gov/policy/highered/reg/hearulemaking/2016/index.html

Federal Register/Vol. 81, No. 211/ Tuesday, November 1, 2016/Rules and Regulations

75935

including HBCUs, will not experience
adverse impacts under these triggers. In
addition, institutions, including HBCUs,
will retain their existing rights of due
process and continue to have the ability
to present to the Secretary if there is any
factual objection to the grounds for the
required financial protection.
Accordingly, the Secretary can consider
additional information provided by an
institution before requiring a letter of
credit. Even in instances where the
Department still requires a letter of
credit over a school’s objection, the
school could raise such issues to the
Department’s Office of Hearing and
Appeals.

Finally, we have made a number of
changes to the proposed triggers that
address the commenters’ specific
objections to particular triggers, to more
sharply focus the automatic triggers on
actions and events that are likely to
affect a school’s financial stability. For
instance, as we stated in other sections
of this preamble, in light of the
significant comments received regarding
the potential for serious unintended
consequences if the accreditation action
triggers were automatic, we are revising
the accreditation trigger so that
accreditation actions such as show
cause and probation or equivalent
actions are discretionary. We note that
we address commenters’ arguments
with respect to additional specific
financial protection triggers, and any
changes we have made in the final
regulations, in the sections of this
preamble specific to those provisions.

Changes: None.

Comments: One commenter suggested
that the Department ensure that its
contractors are aware of the basis for
borrower defense discharge claims and
the accompanying process. The
commenter noted that inconsistent
servicing and debt collection standards
impede borrowers’ access to the benefit
and other forms of relief. The
commenters also suggested that the
Department update its borrower-facing
materials to reflect the availability and
scope of the borrower defense discharge.

Discussion: We are committed to
ensuring that our contractors and any
borrower-facing material published by
the Department provide accurate and
timely information on the discharge
standards and processes associated with
a borrower defense to repayment. We
have begun the process of updating
applicable materials to reflect these final
regulations and will continue working
closely with our contractors to help
ensure that they have the information
they need to assist borrowers
expeditiously and accurately.

Changes: None.

Comments: Several commenters
requested that the Department make
information available to the public on
the number of borrowers who submitted
borrower defense applications, the
number of borrowers who received a
discharge, the amount of loans
discharged, the basis or standard
applied by the Department in a
successful discharge claim, discharged
amounts collected from schools, a list of
institutions against which successful
borrower defense claims are made, and
any reports relevant to the process. The
commenters believed that this
information would provide
transparency and facilitate a better
understanding of how the process is
working as well.

Discussion: We are committed to
transparency, clarity and ease of
administration and will give careful
consideration to this request as we
refine our borrower defense process.

Changes: None.

Comments: Several commenters noted
that they, as student loan borrowers, are
taxpayers like every American citizen
and that paying student loans that were
fraudulently made on top of paying
taxes is a double penalty. The
commenters also requested that the
Department permit a borrower to
include all types of student loans—
private student loans, FFEL, Perkins,
Parent Plus—they received to finance
the cost of higher education in a
borrower defense claim.

Discussion: The Department is
committed to protecting student loan
borrowers from misleading, deceitful,
and predatory practices of, and failure
to fulfill contractual promises by,
institutions participating in the Federal
student aid programs. These final
regulations permit a borrower to
consolidate loans listed in §685.220(b),
including nursing loans made under
part E of title VIII of the Public Health
Service Act, to pursue borrower defense
relief by consolidating those loans, as
provided in proposed § 685.212(k). The
Department does not have the authority
to include private student loans in a
Direct Loan consolidation.

Changes: None.

Comments: Several commenters
stated that, in order to avoid another
failure as serious as that of Corinthian,
the Department should implement
strong compliance and enforcement
policies to proactively prevent
institutions that engage in fraudulent
activity from continuing to receive title
IV, HEA funding. The commenters
believe that institutions that do not meet
statutory, regulatory or accreditor
standards and that burden students with
debt without providing a quality

education should be identified early and
subjected to greater scrutiny and
sanctions so that a borrower defense is

a last resort.

Discussion: The Department is
committed to strong compliance and
enforcement policies to proactively
prevent institutions that engage in
fraudulent activity from continuing to
receive title IV, HEA funding. These
final regulations establish the definitive
conditions or events upon which an
institution is or may be required to
provide to the Department with
financial protection, such as a letter of
credit, to help protect students, the
Federal government, and taxpayers
against potential institutional liabilities.

Changes: None.

Comments: One commenter requested
that the Department and the Internal
Revenue Service develop a
determination on the tax treatment of
discharges of indebtedness for students
with successful defense to repayment
claims. While acknowledging that the
Department does not administer tax law,
the commenter stated that the
Department should question, or at least
weigh in on the matter, of the Internal
Revenue Service’s “decline to assert”
policy on successful defense to
repayment claims that currently applies
to loans for students who attend schools
owned by Corinthian, but not to loans
for students who attend other schools.

Discussion: As noted by the
commenter, the tax treatment of
discharges that result from a successful
borrower defense is outside of the
Department’s jurisdiction. However, the
Department recognizes the commenter’s
concern and will pursue the issue in the
near future.

Changes: None.

Borrower Defenses (Sections 668.71,
685.205, 685.206, and 685.222)

Federal Standard

Support for Standard

Comments: A group of commenters
fully supported the Department’s intent
to produce clear and fair regulations
that protect student borrowers and
taxpayers and hold schools accountable
for acts and omissions that deceive or
defraud students. However, these
commenters suggested that the
Department has not fully availed
ourselves of existing consumer
protection remedies and have, instead,
engaged in overreach to expand our
enforcement options.

Another group of commenters noted
that the proposed Federal standard is a
positive complement to consumer
protections already provided by State
law. Another group of commenters
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offered support for the Federal standard
specifically because it addresses
complexities and inequities between
borrowers in different States.

One commenter explicitly endorsed
our position that general HEA eligibility
or compliance violations by schools
could not be used a basis for a borrower
defense.

Another group of commenters noted
that the proposed Federal standard
provides an efficient, transparent, and
fair process for borrowers to pursue
relief. According to these commenters,
the Federal standard eliminates the
potential for disparate application of
this borrower benefit inherent with the
current rule’s State-based standard, and
enables those who are providing
training and support to multiple
institutions to develop standardized
guidance.

A different group of commenters
expressed support for the Federal
standard, noting that it would be
challenging for us to adjudicate claims
based on 50 States’ laws. Yet another
group of commenters requested that the
new Federal standard be applied
retroactively when a borrower makes a
successful borrower defense claim and
has loans that were disbursed both
before and after July 1, 2017.

Discussion: We appreciate the support
of these commenters.

However, we do not agree with the
commenters’ contention that we are
engaging in overreach to expand our
enforcement options, nor have we
disregarded existing consumer
protection remedies. The HEA provides
specific authority to the Secretary to
conduct institutional oversight and
enforcement of the title IV regulations.
The borrower defense regulations do not
supplant consumer protections available
to borrowers. Rather, the borrower
defense regulations describe the
circumstances under which the
Secretary exercises his or her long-
standing authority to relieve a borrower
of the obligation to repay a loan on the
basis of an act or omission of the
borrower’s school. The Department’s
borrower defense process is distinct
from borrowers’ rights under State law.
State consumer protection laws
establish causes of action an individual
may bring in a State’s courts; nothing in
the Department’s regulation prevents
borrowers from seeking relief through
State law in State courts. As noted in the
NPRM, 81 FR 39338, the limitations of
the borrower defense process should not
be taken to represent any view regarding
other issues and causes of action under
other laws and regulations that are not
within the Department’s authority.

As to the request to make the new
Federal standard available to all Direct
Loan borrowers, we cannot apply the
new Federal standard retroactively
when a borrower makes a successful
borrower defense claim and has loans
that were disbursed both before and
after July 1, 2017. Loans made before
July 1, 2017 are governed by the
contractual rights expressed in the
existing Direct Loan promissory notes.
These promissory notes incorporate the
current borrower defense standard,
which is based on an act or omission of
the school attended by the student that
would give rise to a cause of action
against the school under applicable
State law. Promissory notes for loans
made after July 1, 2017 will include a
discussion of the new Federal standard
for borrower defense claims.

Changes: None.

Evidentiary Standard

Comments: A number of commenters
and an individual commenter remarked
that the proposed Federal standard
increases the risk to institutions by
granting loan discharges when the
borrower’s case is substantiated by a
preponderance of the evidence.

Another commenter expanded on this
position, asserting that the evidentiary
standard in most States for fraudulent
misrepresentation is clear and
convincing evidence. A few commenters
echoed these viewpoints and suggested
that the perceived minimal burden of
proof may encourage bad actors to
entice borrowers into filing false claims.

A couple of other commenters wrote
that the standard is not clear enough to
preclude students from asserting claims
of misrepresentation without supporting
evidence. These commenters suggested
that the proposed regulations presume
that all proprietary schools engage in
deliberate misrepresentation.

Discussion: We do not agree that the
“preponderance of the evidence”
standard will result in greater risk to
institutions. We believe this evidentiary
standard is appropriate as it is the
typical standard in most civil
proceedings. Additionally, the
Department uses a preponderance of the
evidence standard in other proceedings
regarding borrower debt issues. See 34
CFR 34.14(b), (c) (administrative wage
garnishment); 34 CFR 31.7(e) (Federal
salary offset). We believe that this
evidentiary standard strikes a balance
between ensuring that borrowers who
have been harmed are not subject to an
overly burdensome evidentiary standard
and protecting the Federal government,
taxpayers, and institutions from
unsubstantiated claims. Under the
standard, the designated Department

official may determine whether the
elements of the borrower’s cause of
action under the Federal standard for
borrower defenses have been
sufficiently alleged and shown. If the
official determines that the elements
have not been alleged or have not met
the preponderance of evidence
standard, the claim will be denied.

The Department is aware of
unscrupulous businesses that prey upon
distressed borrowers, charging
exorbitant fees to enroll them in Federal
loan repayment plans that are freely
available. On January 28, 2016, the
Department sent cease and desist letters
to two third-party ““debt relief”
companies that were using the
Department’s official seal without
authorization. The misuse of the
Department’s Seal is part of a worrying
trend. Some of these companies are
charging large up-front or monthly fees
for Federal student aid services offered
by the Department of Education and its
student loan servicers for free. In April
of 2016, the Department launched
several informational efforts to direct
borrowers to the Department’s free
support resources, as well as to share
information regarding State and Federal
entities that have the authority to act
against companies that engage in
deceptive or unfair practices. Although
these or similar opportunists may seek
to profit from filing false claims, the
Department will be aggressive in
curtailing this activity, and will remain
vigilant to help ensure that bad actors
do not profit from this process.

We do not agree that the Federal
standard will incent borrowers to assert
claims of misrepresentation without
sufficient evidence to substantiate their
claims. As explained in more detail
under “Process for Individual
Borrowers,” under § 685.222(a)(2), a
borrower in the individual process in
§ 685.222(e) bears the burden of proof in
establishing that the elements of his or
her claim have been met. In a group
process under § 685.222(f) to (h), this
burden falls on the designated
Department official. Borrower defense
claims that do not meet the evidentiary
standard will be denied. We also
disagree with the commenters’
interpretation of the borrower defense
regulations as based on a presumption
that all proprietary institutions engage
in deliberate misrepresentation. These
borrower defense regulations are
applicable to and designed to address
all institutions of postsecondary
education participating in the Direct
Loan Program; further, they contain no
presumption regarding the activities of
any institution, but instead provide a
fair process for determining whether
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acts or omissions by any particular
institution give rise to a borrower
defense. We also discuss this issue in
more detail under ““Substantial
Misrepresentation.”

Changes: None.

Educational Malpractice

Comments: A group of commenters
asked that we clarify the difference
between educational malpractice and a
school’s failure to provide the necessary
aspects of an education (such as
qualified instructors, appropriately
equipped laboratories, etc.).

Discussion: We do not believe that the
regulations should differentiate between
educational malpractice and a school’s
failure to provide the necessary aspects
of an education, such as might be
asserted in a claim of substantial
misrepresentation or breach of contract.
State law does not recognize claims
characterized as educational
malpractice, and we do not intend to
create a different legal standard for such
claims in these regulations. Claims
relating to the quality of a student’s
education or matters regarding academic
and disciplinary disputes within the
judgment and discretion of a school are
outside the scope of the borrower
defense regulations. We recognize that
there may be instances where a school
has made specific misrepresentations
about its facilities, financial charges,
programs, or the employability of its
graduates, and these misrepresentations
may function as the basis of a borrower
defense, as opposed to a claim regarding
educational quality. Similarly, a
borrower defense claim based on a
breach of contract may be raised where
a school has failed to deliver specific
obligations, such as programs and
services, it has committed to by
contract.

Changes: None.

Intent

Comments: A number of commenters
expressed concern that the proposed
Federal standard does not require intent
on the part of the institution. These
commenters were concerned that
inadvertent errors by an institution or
its employees could serve as the basis
for a borrower defense claim. Some
commenters cited an example of an
employee misstating or omitting
information that is available to the
borrower in a complete and correct form
in publications or electronic media. One
of these commenters noted that the six-
year statute of limitations may
exacerbate this issue, by permitting
borrowers to present claims relying on
distant memories of oral conversations
that may have been misunderstood.

Discussion: Gathering evidence of
intent would likely be nearly impossible
for borrowers. Information asymmetry
between borrowers and institutions,
which are likely in control of the best
evidence of intentionality of
misrepresentations, would render
borrower defense claims implausible for
most borrowers.

As explained in more detail under
“Substantial Misrepresentation,” we do
not believe it is necessary to incorporate
an element of intent or knowledge into
the substantial misrepresentation
standard. This reflects the Department’s
longstanding position that a
misrepresentation does not require
knowledge or intent on the part of the
institution. The Department will
continue to operate within a rule of
reasonableness and will evaluate
available evidence of extenuating,
mitigating, and aggravating factors prior
to issuing any sanctions pursuant to 34
CFR part 668, subpart F. We will also
consider the totality of the
circumstances surrounding any
misrepresentation for borrower defense
determinations. However, an institution
will generally be responsible for harm to
borrowers caused by its
misrepresentations, even if they are not
intentional. We continue to believe that
this is more reasonable and fair than
having the borrower (or taxpayers) bear
the cost of such injuries. It also reflects
the consumer protection laws of many
States.

Similarly, we do not believe it is
necessary or appropriate to adopt an
intent element for the breach of contract
standard. Generally, intent is not a
required element for breach of contract,
and we do not see a need to depart from
that general legal principle here.

Regardless of the point in time within
the statute of limitations at which a
borrower defense claim is made, the
borrower will be required to present a
case that meets or exceeds the
preponderance of the evidence
standard.

Changes: None.

State Law Bases for the Federal
Standard

Comments: A number of commenters
advocated the continuation of State-
based standards for future borrower
defense claims. These commenters put
forward several arguments in support of
their position.

Several commenters suggested that
the proposed Federal standard
effectively reduces, preempts, or repeals
borrowers’ current rights under the
current, State law-based standard.

According to another commenter, the
proposed acceptance of favorable,

nondefault, contested judgments based
on State law suggests that allegations of
State law violations should provide
sufficient basis for a borrower defense
claim. Another group of commenters
contended that, when a Federal law or
regulation intends to provide broad
consumer protections, it generally does
not supplant all State laws, but rather,
replaces only those that provide less
protection to consumers.

A group of commenters noted that the
HEA'’s State authorization regulations
require States to regulate institutions
and protect students from abusive
conduct. According to these
commenters, the laws States enact
under this authority would not be
covered by the Federal standard unless
the borrower obtained a favorable,
nondefault, contested judgment.

Additionally, one commenter
believed that providing a path to
borrower defense based on act or
omission of the school attended by the
student that would give rise to a cause
of action under applicable State law
would preserve the relationship
between borrower defense, defense to
repayment, and the “Holder in Due
Course” rule of the Federal Trade
Commission (FTC).5

These commenters stated that the
Department has not provided sufficient
evidence to support its assertions that
borrower defense determinations based
on a cause of action under applicable
State law results or would result in
inequitable treatment for borrowers, or
that the complexity of adjudicating
State-based claims has increased due to
the expansion of distance education.
Further, these commenters also stated
that the Department has not provided
any examples of cases that would meet
the standard required to base a borrower
defense claim on a nondefault,
contested judgement based on State law.

A group of commenters contended
that State law provides the most
comprehensive consumer protections to
borrowers. Other commenters
contended that State law provides
clarity to borrowers and schools, as
precedents have been established that
elucidate what these laws mean with
respect to the rights and responsibilities
of the parties.

5The FTC’s ‘“Holder Rule” or “Holder in Due
Course Rule” is also formally known as the “Trade
Regulation Rule Concerning Preservation of
Consumers’ Claims and Defenses,”” 16 CFR part 433.
The Holder Rule requires certain credit contracts to
include a contractual provision that establishes that
the holder of such a contract is subject to all claims
and defenses which the debtor could assert against
the seller of the goods or services obtained with the
proceeds of the contract, with recovery by the
debtor being limited to the amounts paid by the
debtor under the contract.
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Another commenter suggested that
providing borrowers comprehensive
options to claim a borrower defense,
including claims based on violation of
State law, should be an essential precept
of borrower relief.

One commenter contended that the
elimination of the State standard is at
odds with the proposed ban on
mandatory arbitration, as this ban will
clear the way for borrowers to pursue
claims against their schools in State
court.

Several commenters noted that the
Department will continue to apply State
law standards to borrower defense
claims for loans disbursed prior to July
2017, necessitating the continued
understanding and application of State
laws regardless of whether or not they
remain a basis for borrower defense
claims for loans disbursed after July
2017.

A group of commenters expressed
concern that borrowers with loans
disbursed before July 2017 can access
the Federal standard by consolidating
their loans; however, borrowers with
loans disbursed after July 2017 can only
avail themselves of the State standard
by obtaining a nondefault, contested
judgment. They contended that
Department should not introduce this
inequity into the Federal student loan
programs.

Another group of commenters
asserted that defining bases for future
borrower defense claims based on past
institutional misconduct may limit the
prosecution of future forms of
misconduct that are unforeseeable.

Several commenters noted that many
borrowers lack the resources necessary
to obtain a nondefault, contested
judgment based on State law. Moreover,
these borrowers would not have access
to the breadth of data and evidence
available to the Department.

Several commenters contended that
borrowers whose schools have violated
State law should not have to rely upon
their State’s Attorney General (AG) to
access Federal loan relief.

One commenter wrote that creating
multiple paths a borrower may use to
pursue a borrower defense claim is
unnecessarily complex.

A group of commenters remarked that
the proposed Federal standard is both
too complex and the evidentiary
standard too low, suggesting that the
prior State standard was more
appropriate for borrower defense claims.

Discussion: We disagree that the
Federal standard effectively reduces,
preempts, or repeals borrowers’ current
rights under the State standard.
Borrowers may still submit a claim
based on violation of any State or

Federal law, whether obtained in a court
or an administrative tribunal of
competent jurisdiction. As also
explained in the “Claims Based on Non-
Default, Contested Judgments” section
of this document, the Department’s
borrower defense process is distinct
from borrowers’ rights to pursue judicial
remedies in other State or Federal
contexts and nothing in the
Department’s regulation prevents
borrowers from seeking relief through
State law in State courts.

We agree, as proposed in the NPRM
and reflected in these final regulations,
that the acceptance of favorable,
nondefault, contested judgments based
on State or Federal law violations may
serve as a sufficient basis for a borrower
defense claim. We believe it is
important to enable borrowers to bring
borrower defense claims based on those
judgments, but we do not think this
means that we should maintain the
State-based standard.

We acknowledge that the HEA’s State
authorization regulations require States
to regulate institutions and protect
students from abusive conduct and that
the laws States have enacted in this role
would only be covered by the Federal
standard where the borrower obtained a
favorable, nondefault, contested
judgment. However, we do not view this
as a compelling reason to maintain an
exclusively State-based standard, or a
standard that also incorporates State law
in addition to the Federal standard, for
borrower defense.

We disagree that the Federal standard
for borrower defense should incorporate
the FTC’s Holder Rule. We acknowledge
that the current borrower defense
regulation’s basis in applicable State
law has its roots in the Department’s
history with borrower defense.6
However, we have decided that it is
appropriate that the Department
exercise its authority under section
455(h) of the HEA to specify “which
acts or omissions” may serve as the
basis of a borrower defense and
establish a Federal standard that is not

6 As explained in the ‘“Expansion of Borrower
Rights”” section, before the Department enacted the
borrower defense regulations in 1994 as part of its
Direct Loan Program regulations, 59 FR 61664, the
Department had preserved borrowers’ rights under
the FFEL Program to bring any claims a borrower
may have against a school as defenses against the
holder of the loan if the school had a referral or
affiliation relationship with the lender. This was
done by adopting a version of the FTC’s Holder
Rule language in the FFEL Master Promissory Note
in 1994, and was later formalized in regulation at
34 CFR 682.209(g) in 2008. As further explained
under “General,” in 1995, the Department clarified
that the borrower defense Direct Loan Program
regulation was meant to create rights for borrowers,
and as to liabilities for schools corresponding to
those that would arise under the FFEL Program.

based in State law, for loans made after
the effective date of these final
regulations.

We have acknowledged that potential
disparities may exist as students in one
State may receive different relief than
students in another State, despite
having common facts and claims. This
concern is substantiated, in part, by
comments made by non-Federal
negotiators and members of the public
in response to the NPRM, asserting that
consumer protections laws vary greatly
from State to State.

We have also described how the
complexity of adjudicating State-based
claims for borrower defense has
increased due to the expansion of
distance education. As noted in the
NPRM (81 FR 39335 to 39336), while a
determination might be made as to
which State’s laws would provide
protection from school misconduct for
borrowers who reside in one State but
are enrolled via distance education in a
program based in another State, some
States have extended their rules to
protect these students, while others
have not.

Additionally, we have discussed the
administrative burden to the
Department and difficulties Department
has experienced in determining which
States’ laws apply to any borrower
defense claim and the inherent
uncertainties in interpreting another
authorities’ laws. 81 FR 39339.

We agree that borrower relief should
include comprehensive options,
including claims based on violations of
State law. While we believe that the
proposed standards will capture much
of the behavior that can and should be
recognized as the basis for borrower
defenses, it is possible that some State
laws may offer borrowers important
protections that do not fall within the
scope of the Department’s Federal
standard. To account for these
situations, the final regulations provide
that nondefault, contested judgments
obtained against a school based on any
State or Federal law, may be a basis for
a borrower defense claim, whether
obtained in a court or an administrative
tribunal of competent jurisdiction.
Under these regulations, a borrower may
use such a judgment as the basis for a
borrower defense if the borrower was
personally affected by the judgment,
that is, the borrower was a party to the
case in which the judgment was
entered, either individually or as a
member of a class. To support a
borrower defense claim, the judgment
would be required to pertain to the
making of a Direct Loan or the provision
of educational services to the borrower.
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While State law may provide clarity
to borrowers and schools regarding the
rights and responsibilities of the parties
under established precedents, we
believe that the Federal standard for
borrower defenses more clearly and
efficiently captures the full scope of acts
and omissions that may result in a
borrower defense claim.

We disagree that the elimination of
the State standard is at odds with the
ban on predispute arbitration clauses.
Rather, we assert that prohibiting
predispute arbitration clauses will
enable more borrowers to seek redress
in court and, as appropriate, to submit
a nondefault, contested judgment in
support of their borrower defense claim,
including a claim based on State law.

We concur that the Department’s
continued application of State law
standards to borrower defense claims for
loans disbursed prior to July 2017, will
require the continued interpretation of
State law. However, the number of loans
subject to the State standard will
diminish over time, enabling the
Department to transition to a more
effective and efficient borrower defense
standard and process.

We understand the commenters’
concern that borrowers may be treated
inequitably based on when their loans
were disbursed. However, while it is
true that borrowers with loans disbursed
prior to July 2017 may consolidate those
loans, as discussed in the NPRM (81 FR
39357), the standard that would apply
would depend upon the date on which
the first Direct Loan to which a claim is
asserted was made. Therefore, the
standard applied to these loans does not
change by virtue of their consolidation.

We do not agree that the Federal
standard supplants all State consumer
protection laws, as borrowers may still
pursue relief based on these laws by
obtaining a nondefault, contested
judgment by a court or administrative
tribunal of competent jurisdiction.

We do not agree that the three bases
for borrower defenses under the Federal
standard limit the prosecution of future
unforeseeable forms of misconduct. We
expect that many of the borrower
defense claims that the Department
anticipates receiving will be addressed
through the categories of substantial
misrepresentation, breach of contract, or
violations of State or Federal law that
are confirmed through a nondefault,
contested judgment by a court or
administrative tribunal of competent
jurisdiction. Additionally, the
Department’s borrower defense process
is distinct from borrowers’ rights or
other Federal, State, or oversight
agencies’ authorities to prosecute or
initiate claims against schools for

wrongful conduct in State or other
Federal tribunals. We recognize that,
while the attainment of a favorable
judgment can be an effective and
efficient means of adjudicating a
borrower’s claim of wrongdoing by an
institution, it can also be prohibitively
time-consuming or expensive for some
borrowers. The regulation includes a
provision that enables a borrower to
show that a judgment obtained by a
governmental agency, such as a State
AG or a Federal agency, that relates to
the making of the borrower’s Direct
Loan or the provision of educational
services to the borrower, may also serve
as a basis for a borrower defense under
the standard, whether the judgment is
obtained in court or in an administrative
tribunal. We do not agree that borrowers
whose schools have violated State law
will have to rely upon their State’s AG
to access Federal loan relief. These
borrowers are still able to file borrower
defense claims under the substantial
misrepresentation or breach of contract
standards, even if a nondefault,
contested judgment is not obtained by
the government entity. Moreover, the
prohibition against predispute
arbitration clauses and class action
waivers will enable more borrowers to
pursue a determination of wrongdoing
on the part of an institution individually
or as part of a class.

We do not agree that the State
standard is less complex than the new
Federal standard. As discussed, the
current State law-based standard
necessarily involves complicated
questions relating to which State’s laws
apply to a specific case and to the
proper and accurate interpretation of
those laws. We believe the elements of
the Federal standard and the bases for
borrower defense claims provide
sufficient clarity as to what may or may
not constitute an actionable act or
omission on the part of an institution.
As discussed earlier, we also disagree
that the State standard provides a higher
evidentiary standard. Preponderance of
the evidence is the typical standard in
most civil proceedings. Additionally,
the Department uses a preponderance of
the evidence standard in other processes
regarding borrower debt issues.

Changes: None.

Federal Standard as a Minimum
Requirement

Comments: Several groups of
commenters recommended that we
establish a Federal standard that serves
as a floor, or minimum requirement, to
provide additional consumer safeguards
to borrowers in States that have less
robust consumer protection laws. One
group of commenters suggested that this

could assure consistency with the FTC
Holder Rule. These commenters opined
that expansion of the Federal standard
to include Unfair, Deceptive or Abusive
Acts and Practices (UDAP)” violations
and breaches of contract would benefit
borrowers and simplify borrower
defense claim adjudication, as very few
States would provide more robust
consumer protections.

Another commenter opined that a
strong Federal standard as a more robust
minimum requirement, i.e., one that
requires only reasonable reliance to
prove substantial misrepresentation and
includes UDAP violations, would
eliminate the need to maintain a State
law standard.

Discussion: We disagree that the
Federal standard requires expansion to
include UDAP violations in order to
ensure borrowers are protected or that
the Federal standard should be
established as a minimum requirement
for borrower defense. As noted in the
NPRM, reliance upon State law not only
presents a significant burden for
Department officials who must apply
and interpret various State laws, but
also for borrowers who must make the
threshold determination as to whether
they may have a claim. We believe that
many of the claims the Department will
receive will be covered by the standards
proposed by the Department and that
those standards will streamline the
administration of the borrower defense
regulations. The Department’s
substantial misrepresentation
regulations (34 CFR part 668 subpart F)
were informed by the FTC’s Policy
Guidelines on Deception, and we
believe they are more tailored to, and
suitable for, use in the borrower defense
context. Under the borrower defense
regulations, certain factors addressing
specific problematic conduct may be
considered to determine whether a
misrepresentation has been relied upon
to a borrower’s detriment, thus making
the misrepresentation ‘“‘substantial.”
With regard to unfair and abusive
conduct, we considered the available
precedent and determined that it is
unclear how such principles would
apply in the borrower defense context as
stand-alone standards. Such practices
are often alleged in combination with
misrepresentations and are not often
addressed on their own by the courts.
With this lack of guidance, it is unclear

7 Each State has consumer protection laws that
prohibit certain unfair and deceptive conduct,
which are commonly known as “unfair and
deceptive trade acts and practices” or “UDAP”’
laws. The FTC also enforces prohibitions against
unfair and deceptive conduct in certain contexts
under section 5 of the FTC Act, 15 U.S.C. 45, which
may also be described as Federal “UDAP” law.
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how such principles would apply in the
borrower defense context.

Moreover, many of the borrower
defense claims the Department has
addressed or is considering have
involved misrepresentations by schools.
We believe that the standard established
in these regulations will address much
of the behavior arising in the borrower
defense context, and that this standard
appropriately addresses the
Department’s goals of accurately
identifying and providing relief to
borrowers for misconduct by schools;
providing clear standards for borrowers,
schools, and the Department to use in
resolving claims; and avoiding for all
parties the burden of interpreting other
Federal agencies’ and States’ authorities
in the borrower defense context. As a
result, we decline to adopt standards for
relief based on UDAP.

As discussed earlier, we also disagree
that the Federal standard for borrower
defense should incorporate the FTC’s
Holder Rule, 16 CFR part 433, and
believe that it is appropriate for the
reasons discussed that the Department
exercise its authority to establish a
Federal standard that is not based in
State law.

Notwithstanding the foregoing
discussion, we appreciate that State law
provides important protections for
students and borrowers. Nothing in the
borrower defense regulations prevents a
borrower from seeking relief under State
law in State court. Moreover,
§685.222(b) provides that if a borrower
has obtained a nondefault, favorable
contested judgment against the school
under State or other Federal law, the
judgment may serve as a basis for
borrower defense. As explained further
under “Claims Based on Non-Default,
Contested Judgments,” we believe this
strikes the appropriate balance between
providing relief to borrowers and the
Department’s administrative burden in
accurately evaluating the merits of such
claims.

Changes: None.

Additional Grounds

State AGs

Comments: A number of commenters
requested that the final regulations
include a process for State AGs to
petition the Secretary to grant relief
based on State law violations. One
group of commenters expanded on this
request, suggesting that other law
enforcement agencies and entities also
be permitted to bring forward evidence
in support of group claims, and to
receive from the Department a formal
response regarding its determination of
the claim. Another group of commenters

contended that State AGs uncover
institutional wrongdoing before others
do, and, accordingly, their direct
participation in the borrower defense
process would provide affected
borrowers more timely access to relief.

Discussion: The group process for
borrower defenses in § 685.222(f)
provides for a process by which
evidence for determinations of
substantial misrepresentation, breach of
contract, or judgments, might come from
submissions to the Department by
claimants, State AGs or other officials,
or advocates for claimants, as well as
from the Department’s investigations.
We recognize that these entities may
uncover institutional wrongdoing early
and may have relevant evidence in
support of group claims.

The Department always welcomes
cooperation and input from other
Federal and State enforcement entities,
as well as legal assistance organizations
and advocacy groups. In our experience,
such cooperation is more effective when
it is conducted through informal
communication and contact.
Accordingly, we have not incorporated
a provision requiring formal written
responses from the Secretary, but plan
to create a point of contact for State AGs
to allow for active communication
channels. We also reiterate that we
welcome a continuation of cooperation
and communication with other
interested groups and parties. As
indicated above, the Department is fully
prepared to receive and make use of
evidence and input from other
stakeholders, including advocates and
State and Federal agencies. We also
discuss this issue in more detail under
“Group Process for Borrower Defense.”

Changes: None.

Unfair or Deceptive Acts or Practices
(UDAP)

Comments: Several groups of
commenters advocated the inclusion of
State UDAP laws as a stand-alone basis
for borrower defense claims.

One group of commenters opined that
UDAP laws, which include prohibitions
against misrepresentation, along with
unfair, fraudulent, and unlawful
business acts, have been refined by
decades of judicial decisions, while the
proposed substantial misrepresentation
basis for borrower defense claims
remains untested.

Another group of commenters argued
that State UDAP laws incorporate the
prohibitions and deterrents that the
Department seeks to achieve and offer
the flexibility needed to deter and
rectify institutional acts or omissions
that would be presented as borrower
defenses under the Department’s

substantial misrepresentation and
breach of contract standards. Another
group of commenters noted that some
acts that may violate State laws
intended to protect borrowers may not
constitute a breach of contract or
misrepresentation.

Another commenter noted that
multiple State AGs have investigated
schools and provided the Department
with their findings of wrongdoing based
on their States’ UDAP laws.

One group of commenters suggested
that, if the Department did not opt to
restore the State standard, the inclusion
of a similar UDAP law provision would
become even more important. These
commenters assert that the additional
factors that would favor a finding of a
substantial misrepresentation would not
close the gap between the Federal
standard and States’ UDAP laws. They
recommend using State UDAP laws as
the additional factors that would elevate
a misrepresentation to substantial
misrepresentation.

Discussion: As discussed above, we
disagree that the inclusion of UDAP
violations as a basis for a borrower
defense claims is required to assure
borrowers are protected by the Federal
standard.

We believe that the Federal standard
appropriately addresses the
Department’s interests in accurately
identifying and providing relief to
borrowers for misconduct by schools;
providing clear standards for borrowers,
schools, and the Department to use in
resolving claims; and avoiding for all
parties the burden of interpreting other
Federal agencies’ and States’ authorities
in the borrower defense context. While
UDAP laws may play an important role
in State consumer protection and in
State AGs’ enforcement actions, we
believe the Federal standard addresses
much of the same conduct, while being
more appropriately tailored and readily
administrable in the borrower defense
context. As a result, we decline to
include UDAP violations as a basis for
borrower defense claims.

Changes: None.

Comments: One commenter stated
that by foreclosing HEA violations from
serving as a basis for borrower defense
claims, the proposed regulations would
effectively preempt State UDAP laws,
which the commenter argued often use
violations of other laws as a basis for
determining that a practice is unfair or
deceptive.

Discussion: The Department’s
borrower defense process is distinct
from borrowers’ rights under State law.
State UDAP laws establish causes of
action an individual may bring in a
State’s courts; nothing in the
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Department’s regulations prevents
borrowers from seeking relief through
State law in State courts. As noted in the
NPRM, the specifics of the borrower
defense process should not be taken to
represent any view regarding other
issues and causes of action under other
laws and regulations that are not within
the Department’s authority.

Changes: None.

HEA Violations

Comments: One commenter requested
that the regulations make clear that
borrower defense claims do not include
claims based on noncompliance with
the HEA or sexual or racial harassment
allegations, as described in the preamble
to the NPRM. One commenter suggested
that the explicit exclusion of sexual or
racial harassment as the basis of a
borrower defense claim is intended to
protect public and non-profit schools.

Another commenter believed the
current regulations would allow
borrowers to base a claim for a borrower
defense on an institution’s violations of
the HEA where those violations also
constitute violations under State UDAP
law. The commenter viewed the
Department’s position in the NPRM that
a violation of the HEA is not, in itself,

a basis for a borrower defense as a
retroactive change to the standard
applicable to loans made before July
2017. The commenter rejected the
Department’s assertion that this
limitation is in fact based on a
longstanding interpretation of the bases
for borrower defense claims.

Discussion: It is indeed the
Department’s longstanding position that
an act or omission by the school that
violates an eligibility or compliance
requirement in the HEA or its
implementing regulations does not
necessarily affect the enforceability of a
Federal student loan obtained to attend
the school, and is not, therefore,
automatically a basis for a borrower
defense. With limited exceptions not
relevant here, the case law is unanimous
that the HEA contains no implied
private right of action for an individual
to assert a claim for relief.8 The HEA

8 As stated by the Department in 1993:

[The Department] considers the loss of
institutional eligibility to affect directly only the
liability of the institution for Federal subsidies and
reinsurance paid on those loans. . . . [Tlhe
borrower retains all the rights with respect to loan
repayment that are contained in the terms of the
loan agreements, and [the Department] does not
suggest that these loans, whether held by the
institution or the lender, are legally unenforceable
merely because they were made after the effective
date of the loss of institutional eligibility.

58 FR 13,337. See, e.g. Armstrong v. Accrediting
Council for Continuing Educ. & Training, 168 F.3d
1362 (D.C. Cir. 1999), opinion amended on denial

vests the Department with the sole
authority to determine and apply the
appropriate sanction for HEA violations.

A school’s act or omission that
violates the HEA may, of course, give
rise to a cause of action under other law,
and that cause of action may also
independently constitute a borrower
defense claim under § 685.206(c) or
§685.222. For example, advertising that
makes untruthful statements about
placement rates violates section
487(a)(8) of the HEA, but may also give
rise to a cause of action under common
law based on misrepresentation or
constitute a substantial
misrepresentation under the Federal
standard and, therefore, constitute a
basis for a borrower defense claim.
However, this has always been the case,
and is not a retroactive change to the
current borrower defense standard
under § 685.206(c).

As explained in more detail under
“Federal Standard,” it has been the
Department’s longstanding position that
sexual and racial harassment claims do
not directly relate to the making of a
loan or provision of educational services
and are not within the scope of
borrower defense. 60 FR 37769. We also
note, moreover, that sexual and racial
harassment are explicitly excluded as
bases for borrower defense claims in
recognition of other entities, both within
and outside of the Department, with the
authority to investigate and resolve
these complaints, and not in an effort to
protect public and non-profit schools.

Changes: None.

Claims Based on Non-Default,
Contested Judgments

Comments: A group of commenters
requested that the Department explain
how, if continuing to operate under the
State standard results in potentially
inequitable treatment for borrowers, it is
still reasonable to rely upon State law
when judgments have been obtained,
thereby providing borrower protections
that vary by State.

Several commenters suggested that a
borrower should be required to obtain a
favorable judgment under State law in
order to obtain a loan discharge. One
commenter suggested that borrowers
pursuing State law judgments receive
forbearance on their Direct Loans while
their cases are proceeding.

Discussion: When the Department
relies upon a nondefault, contested
judgment to affirm a borrower defense,
it is not required to interpret State law.

of reh’g, 177 F.3d 1036 (D.C. Cir. 1999) (rejecting
claim of mistake of fact regarding institutional
accreditation as grounds for rescinding loan
agreements); McCullough v. PNC Bank, 298 F.3d
1362, 1369 (11th Cir. 2002)(collecting cases).

Rather, it relies upon the findings of a
court or administrative tribunal of
competent jurisdiction.

Although we expect that the
prohibition against certain mandatory
arbitration clauses will enable more
borrowers to pursue a determination of
wrongdoing on the part of an
institution, we do not agree that it is
appropriate to require borrowers to
obtain a favorable judgment in order to
obtain a loan discharge.

While the attainment of a favorable
judgment can be an effective and
efficient means of adjudicating a
borrower’s claim of wrongdoing by an
institution, it can also be prohibitively
time-consuming or expensive for some
borrowers. We have included a
provision under which a judgment
obtained by a governmental agency,
such as a State AG or a Federal agency,
that relates to the making of the
borrower’s Direct Loan or the provision
of educational services to the borrower,
may also serve as a basis for a borrower
defense under the standard, whether the
judgment is obtained in court or in an
administrative tribunal.

We agree that borrowers should
receive forbearance on their Direct
Loans while their cases are proceeding.
Borrowers may use the General
Forbearance Request form to apply for
forbearance in these circumstances; we
would grant the borrower’s request, and
the final regulations also will require
FFEL Program loan holders to do the
same upon notification by the Secretary.
In addition, a borrower defense loan
discharge based on a nondefault,
contested judgment may provide relief
for remaining payments due on the loan
and recovery of payments already made.

Changes: None.

Comments: Several commenters
stated that the Department’s proposal to
allow borrower defenses on the basis of
“nondefault, favorable contested
judgments” was unrealistic, and argued
that such judgments are unlikely to
occur. These commenters argued that
both plaintiffs (either government
agencies or students themselves) as well
as institutions are under substantial
pressure to settle lawsuits, and pointed
to the lack of any current judgments
against institutions that would meet this
standard. One commenter argued that
the lack of such nondefault favorable
contested judgments effectively barred
State causes of action and would force
borrowers to rely on the Department’s
Federal standard as the only basis for
relief.

Discussion: The Department
recognizes that nondefault, favorable
contested judgments may not be
common, relative to the number of
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lawsuits that are filed. The Department
includes this basis for relief as a way for
borrowers to avoid having to re-litigate
claims actually decided on the merits. If
no such determination against the
institution has yet occurred, borrowers
may bring claims to the Department for
evaluation that satisfy the standards
described for a substantial
misrepresentation under § 685.222(d) or
breach of contract under §685.222(c).
The Department will thus continue to
recognize State law causes of action
under § 685.222(b), but will require a
tribunal of competent jurisdiction to
decide the legal and factual basis for the
claim.

Changes: None.

Comments: Several commenters
stated that the proposed standard for
nondefault, favorable contested
judgments effectively narrows State law
causes of action by putting what the
commenters argued was a significant
and unrealistic burden on borrowers to
litigate claims to judgment. These
commenters argued that the Department
should not effectively remove these
bases for relief. One of the commenters
asked that the Department recognize
settlements with the institution as a
basis for relief, while another proposed
that the Department recognize class
action settlements in which the
settlement has been approved by a judge
or in which the plaintiff(s) have
survived a motion for summary
judgment. Another asked that claim
preclusive court judgments and findings
of fact and admissions in settlements
should likewise serve as a basis for
relief.

Discussion: As stated in the NPRM, 81
FR 39340, we decline to adopt a
standard based on applicable State law
due, in part, to the burden to borrowers
and the Department in interpreting and
applying States’ laws. However, we
recognize that State law may provide
important protections for borrowers and
students. We believe that a standard
recognizing nondefault, favorable,
contested judgments strikes a balance
between recognizing causes of action
under State or other Federal law and
minimizing the Department’s
administrative burden in accurately
evaluating the merits of such claims. For
the reasons discussed here and in the
NPRM, we decline to recognize
settlements as a way to satisfy the
standard in §685.222(b). However, we
welcome the submission of, and will
consider, any orders, court filings,
admissions, or other evidence from a
borrower for consideration in the
borrower defense process.

Changes: None.

Comments: One commenter stated
that the Department’s proposed
language leaves it unclear whether the
judgment against the institution must
include a specific determination
regarding the act or omission forming
the basis of the borrower defense, and
urged the Department to explicitly
require such a determination. Another
commenter argued that the carve-outs of
certain claims that the Department
would not consider to be borrower
defenses are not explicitly included for
judgments obtained against an
institution, and urged that the
Department include such carve-outs.

Discussion: For a judgment to form
the basis of a borrower defense, it must
include a determination that an act or
omission that would constitute a
defense to repayment under State or
Federal law occurred and that the
borrower would be entitled to relief
under such applicable law. That said,
the overarching principles established
in § 685.222(a) apply to claims under all
the standards established in § 685.222,
including to judgments under
§685.222(b). Thus, under
§685.222(a)(3), the Department will not
recognize a violation by the school of an
eligibility or compliance requirement in
the HEA or its implementing regulations
as a basis for borrower defense under
§685.222 or § 685.206(c) unless the
violation would otherwise constitute a
basis for borrower defense. Similarly,
borrower defense claims must be based
upon an act or omission of the school
attended by the student that relates to
the making of a Direct Loan or the
provision of educational services for
which the loan was provided, under
§685.222(a)(5).

If a borrower, a class of consumers, or
a government agency made a claim
against a school regarding the provision
of educational services and receives a
favorable judgment that entitles the
borrower to restitution or damages, but
the borrower only obtained a partial
recovery from the school on this
judgment, under § 685.222(i)(8), we
would recognize any unpaid amount of
the judgment in calculating the total
amount of relief that could be provided
on the Direct Loan. If the borrower, a
class of consumers, or a government
agency obtained a judgment holding
that the school engaged in wrongful acts
or omissions regarding the provision of
private loans, the borrower could
demonstrate to the Department whether
the findings of fact on which the
judgment rested also established acts or
omissions relating to the educational
services provided to the borrower or the
making of the borrower’s Direct Loan
that could be the basis of a borrower

defense claim under these regulations.
This borrower defense claim would be
a basis for relief independent of the
judgment that related exclusively to the
private loans, and such relief would be
calculated without reference to any
relief obtained through that private loan
judgment.

Changes: None.

Comments: Several commenters
raised concerns about a student’s ability
to bring a borrower defense claim based
on judgments obtained by government
agencies. One of the commenters stated
that it is not always clear when an
agency is acting on behalf of the
students.

Discussion: The final regulation
recognizes that judgments obtained by
governmental agencies may not be
brought on the behalf of specific
students, as opposed to having been
brought, for example, on the behalf of a
State or on the behalf of the United
States. As described in the final
regulation, a judgment under the
standard brought by a governmental
agency must be a favorable contested
judgment obtained against the school.
As discussed previously, such
judgments must also meet the
requirements of § 685.222(a).

Changes: None.

Comments: One commenter argued
that the Department’s judgment
standard should only apply with respect
to loans disbursed, or judgments
obtained, after July 1, 2017.

Discussion: We believe that the
standard does not represent any change
from current practice. If a borrower
submitted a nondefault, contested
judgment from a court or administrative
tribunal of competent jurisdiction
deciding a cause of action under
applicable State law for a loan first
disbursed before July 1, 2017, the
Department would apply principles of
collateral estoppel to determine if the
judgment would bar a school from
disputing the cause of action forming
the basis of the borrower’s claim under
34 CFR 685.206(c).

Changes: None.

Comments: One commenter urged the
Department to specify that the
judgments referenced in § 685.222(b)
must be obtained in court cases and not
merely through administrative
proceedings.

Discussion: As set forth in in
§685.222(b), the judgment must be
obtained ““in a court or administrative
tribunal of competent jurisdiction.” The
Department continues to believe that
administrative adjudications serve an
important role in determining the
factual and legal basis for claims that
could serve as borrower defenses. We do
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not believe further clarification is
necessary on this point.

Changes: None.

Comments: One commenter stated
that the Department should add
language to the final regulations stating
that it will also respect judgments in
favor of the school as precluding a
borrower defense claim.

Discussion: We will not incorporate
an absolute bar on borrower defense
claims where the borrower has already
lost in a State proceeding because
different underlying legal or factual
bases may have been involved in the
prior litigation. For example, a student
might lose a breach of contract suit in
State court premised on an institution’s
failure to provide job placement
services, but have a valid claim that the
institution misrepresented whether
credits would be transferrable. The
Department will, however, follow
established principles of collateral
estoppel in its determination of
borrower defense claims.

Changes: None.

Comments: One commenter stated
that the Department’s proposed
regulatory language would disrupt the
adversarial process because institutions
would be more likely to settle cases than
risk a judgment that could lead to
borrower defense liabilities, and also
that institutions may be forced not to
settle if the opposing party insists on
admission of liability in the settlement
that could form the basis of borrower
defense liabilities. The commenter also
argued that it would be unfair for the
Department to consider past settlements
retroactively. Another commenter
argued that the Department should
recognize default judgments against
institutions obtained by a law
enforcement agency such as the FTC,
the Consumer Financial Protection
Bureau (CFPB), or a State AG.

Discussion: We appreciate the
concern that the new standard may
cause disruptions to the strategy and
risk calculus in other litigation by
private parties as well as government
agencies. The Department’s purpose in
this rulemaking is to create a Federal
standard that will more efficiently and
fairly determine whether a borrower is
entitled to relief, and we consider this
purpose to outweigh the concern raised
about altering litigation strategies. We
do not intend either to dissuade or
encourage settlements between
borrowers and institutions, and will
give settlements and admissions in
previous litigation the weight to which
they are entitled. That said, a default
judgment does not involve any
determination of the merits, and
therefore will require the Department to

make an independent assessment of the
underlying factual and legal basis for
the claim. Settlements prior to July 1,
2017 will not be considered under this
standard.

Changes: None.

Claims Based on Breach of Contract

Comments: Several commenters
questioned why the Department would
permit a breach of contract claim, but
not any other State law claims. One
commenter noted that evaluation of a
breach of contract claim would require
substantial Department resources,
including choice-of-law decisions that
may be especially complicated in cases
of distance education. One commenter
said that other contract-related causes of
action should be open to borrowers,
such as lack of consideration, lack of
formation due to lack of capacity, and
contract contrary to public policy,
among others. Another commenter said
that borrowers should be able to assert
contract-related claims under State
UDAP laws for signing forms saying
they received materials that they never
received.

Discussion: The comments suggest
some confusion about the Department’s
standard for evaluating breach of
contract claims. For loans first
disbursed prior to July 1, 2017, the
Department will continue to recognize
any applicable State-law causes of
action, in accordance with the State of
the law prior to these regulations. That
standard requires the Department to
evaluate State law questions, including
choice-of-law questions. For loans first
disbursed after July 1, 2017, however,
the Department will move to a Federal
standard for misrepresentation and
breach of contract claims, and will cease
to recognize State-law bases that may
exist for those causes of action. Some
commenters appeared to question why
the Department drew the line at
accepting breach of contract claims but
rejecting other traditional State law
contract-related causes of action. As we
explained in the NPRM, 81 FR 39341,
breach of contract is a common
allegation against schools, and the
underlying facts for a breach of contract
claim may very well not fit into the
Department’s substantial
misrepresentation standard.
Furthermore, breach of contract is a
cause of action established in common
law recognized across all States, and its
basic elements are likewise uniform
across the States. Developing a Federal
standard in the particularized area of
student-institution contracts will
ultimately lead to better consistency and
greater predictability in this area. That
said, the Department will continue to

recognize a borrower defense based on
any applicable State law cause of action,
provided that such a claim is litigated

to a non-default, favorable contested
judgment under § 685.222(b). Thus, we
believe the final regulations strike an
appropriate balance between the
efficiency and predictability of a Federal
standard, while still providing sufficient
bases upon which a borrower entitled to
debt relief may seek it.

Changes: None.

Comments: Several commenters asked
the Department to incorporate the
covenant of good faith and fair dealing
when evaluating breach of contract
claims. One commenter argued that
these doctrines could be used to prevent
institutions from relying on fine print
disclaimers, “job placement assistance”
that does not provide any targeted
advice for students but instead refers
them to Internet job-posting sites, and
other tactics the commenter believes are
unfair to students. Another commenter
attached examples of current
institutional agreements that seek to
disclaim any promises beyond what are
made in the enrollment agreement, and
urged the Department not to honor such
disclaimers.

Discussion: The Department’s
position on this issue is that it will rely
on general, widely accepted principles
of contract law in developing a Federal
standard in this area. We decline to
elaborate further on what specific types
of contract claims might or might not be
successful at this time. We believe that
a Federal standard for breach of contract
cases within the education context will
ultimately be more helpful if developed
on a case-by-case basis.

Changes: None.

Comments: Several commenters
weighed in on the Department’s
position that documents beyond the
enrollment agreement might serve as
part of the contract. Some of these
commenters noted that this position
may lead to inconsistent results, since
different State laws and circumstances
may or may not allow a student to rely
on other documents beyond the
enrollment agreement. Some of the
commenters argued for more clarity
from the Department on which materials
we would consider to constitute the
contract, and one of these commenters
pointed to cases varying on the
treatment of such materials. One
commenter invited us to specify that a
contract would include any promise the
borrower reasonably believed would be
the institution’s commitment to them.
Other commenters argued that, by
raising the possibility that a student
might be able to point to course
catalogues and similar documents as
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part of the “contract,” the Department’s
rule would have the effect of limiting
the information schools provide to
students. These commenters said that
the uncertainty could pose practical
obstacles for large institutions in
particular, and asked the Department to
explicitly exclude such material from
the definition of contract. One
commenter said that the ultimate effect
of the current uncertainty might be to
reduce recruitment from under-served
student populations.

Discussion: We understand the
concerns from both the student
advocates and the institutional
advocates regarding the lack of certainty
in the NPRM language. However, the
Department is unable to draw a bright
line on what materials would be
included as part of a contract because
that determination is necessarily a fact-
intensive determination best made on a
case-by-case basis. The Department
intends to make these determinations
consistent with generally recognized
principles applied by courts in
adjudicating breach of contract claims.?
To the extent that Federal and State case
law has resolved these issues, we will
be guided by that precedent.
Application of the standard will thus be
guided but not controlled by State law.
Moreover, the Department will continue
to evaluate claims as they are received
and may issue further guidance on this
topic as necessary.

Changes: None.

Comments: A commenter argued that
allowing breach of contract as a basis for
borrower defense claims will not be
effective. The commenter said that most
contracts in the for-profit education
sector are written to bind the student
and not the institution. The commenter
also argued that the NPRM preamble
failed to cite any successful breach of
contract suits students have made
against schools, arguing that the
Department’s citation to Vurimindi v.
Fuqua Sch. Of Business, 435 F. App’x
129 (3d Cir. 2011) is inapposite.

Discussion: The Department
appreciates this concern, and intends to
follow general fairness and contract
principles in its analysis of whether
other promises made to a student
beyond the enrollment agreement
should be considered.

Changes: None.

9 Section 455(h)of the HEA clearly gives the
Secretary the power to create legal defenses, which
until now has been done by adopting State law; this
rulemaking adopts a Federal standard, the
interpretation and application of which will require
consideration of principles developed by Federal
and State courts in deciding cases brought on
claims for breach of contract or misrepresentation,
as distilled, for example, in the restatements of the
law.

Comments: A commenter argued that
the Department should not refer to
“specific obligations” in its preamble
discussion of how a borrower could
make out a breach of contract theory,
saying it was unnecessarily confusing in
light of well-developed State law on
what kind of promises are sufficient to
make out a breach of contract claim.

Discussion: We believe the phrase
“specific obligations” is consistent with
general contract principles that a breach
of contract cannot be based on promises
that are so abstract as to be
unenforceable, and believe that
determinations regarding an
institution’s obligations under a contract
with a student will be highly fact-
specific. Given that many borrowers
may not be legally sophisticated
regarding what constitutes an
enforceable promise, we do not believe
that any modification to the language is
necessary.

Changes: None.

Comments: Several commenters were
concerned that the proposed rule did
not include a “materiality” element that
a borrower would need to show in order
to make out a breach of contract claim,
which they worried might lead to
numerous, frivolous claims as well as
wide uncertainty as to potential future
liabilities. One commenter further
invited the Department to explain in the
final rule what would constitute a “de
minimis” claim that would lead a judge
to dismiss a case. Other commenters
asked that the Department focus on
systemic problems and material
breaches, and identify the standards it
will use to make determinations. A
group of commenters suggested the
Department adopt the standards used
for such cases in New York.

Discussion: We appreciate the
concerns, first raised during the
negotiated rulemaking, about the lack of
a materiality element in the standard for
a breach of contract borrower defense.
As explained in the NPRM, 81 FR
39341, we believe it is appropriate that
the regulations allow borrowers to assert
a borrower defense based on any breach
of contract that would entitle them to
any relief—including relatively minor
breaches—and thus do not include a
materiality requirement. The
Department will consider whether any
alleged breach of contract by an
institution is material in its assessment
of whether the borrower would be
entitled to relief, as well as whether
such relief would be full or partial.

Changes: None.

Comments: Several commenters
expressed concern that the proposed
regulation contains an exception to the
bar on using HEA violations for

borrower defense claims if “the
violation would otherwise constitute a
basis for a borrower defense.” These
commenters stated that this exception
could swallow the rule to the extent a
compliance violation could be restated
as a borrower defense, and further noted
that the HEA does not contain a private
right of action. These commenters urged
the Department to bar compliance
violations asserted as breach of contract.

Discussion: We agree that the HEA
does not itself contain a private right of
action, but note that the underlying
conduct constituting a violation of the
HEA may also be a cognizable borrower
defense. For example, the Department
has the authority to prohibit and
penalize substantial misrepresentations
under the HEA, but such
misrepresentations may also serve as the
basis for a borrower defense which a
borrower is undoubtedly entitled to
pursue with the Department if the
borrower can demonstrate proof of
substantial misrepresentation under
§685.222(d), which also requires that a
borrower demonstrate actual, reasonable
reliance to their detriment for relief. For
that reason, the final regulations strike
a balance between allowing borrowers
to pursue defenses based on misconduct
that might also constitute HEA
violations, but only so long as the
underlying misconduct also satisfies a
standard under which borrower defense
claims may be brought as noted at
§685.222(a)(3).

Changes: None.

Comments: A commenter argued that
the lack of a reliance element on a
contractual promise could lead to
borrower relief that is unwarranted.
Other commenters argued the same for
lack of an injury element.

Discussion: The Department will
analyze breach of contract defenses
under general and well established
contract principles shared by State law.
At this time, the Department has not set
forth more fulsome details for what
elements a borrower must show in the
Federal standard to allow the standard
to develop on a case-by-case basis. We
believe that the Federal standard will
ultimately be more useful if developed
in light of actual student claims.

Changes: None.

Comments: Several commenters urged
the Department to exclude any claims
related to academic considerations, such
as the quality of instructional materials,
because such matters should be left to
the institution or the institution’s
accreditor or State licensing agency.

Discussion: We do not see any present
need for categorical exemptions. The
Department will evaluate claims in
accordance with well-established
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principles of contract law. Claims
related to academic consideration may
well be beyond the scope of a
cognizable borrower defense or even the
Department’s jurisdiction, but that is
something the Department will consider
on a case-by-case basis in evaluating the
borrower defense applications.

Changes: None.

Comments: One commenter argued
that the Department should recognize
defenses an institution could raise, such
as compliance with contract terms,
economic hardship, or that the borrower
not be entitled to refund of monies
already paid.

Discussion: The final regulations, like
the proposed regulations, do not put
limits on the defenses an institution can
make in a proceeding before the
Department.

Changes: None.

Comments: One commenter noted
that the Department’s proposed
language was ambiguous as to whether
the act or omission must give rise to the
breach of contract or itself constitute a
breach of contract.

Discussion: Consistent with the
Department’s interpretation of its
authorizing statute, the act or omission
by the school must be the breach of
contract itself. We believe, however,
that this reading is clear from the
language in the final rule.

Changes: None.

Comments: One commenter asked the
Department to clarify what kinds of
actions it would consider to be within
the scope of a borrower defense based
on a breach of contract.

Discussion: We do not believe further
detail or elaboration is necessary of
helpful at this time, given the wide
variety of allegations the Department
expects to receive. Under the
regulations, the Department will
recognize as a borrower defense any
breach of contract claim that reasonably
relates to the student loan.

Changes: None.

Claims Based on Substantial
Misrepresentation

Comments: A group of commenters
expressed concern that the Department’s
substantial misrepresentation standard
is too narrow. These commenters
believed that the standard would allow
schools to engage in problematic
behavior, so long as they did not make
untrue statements.

Discussion: We appreciate the
concerns that the substantial
misrepresentation standard does not
capture all actions that may form causes
of action under standards in State or
other Federal law. However, as noted in
the NPRM, 81 FR 39340, we believe that

the standard appropriately addresses the
Department’s interests in accurately
identifying and providing relief for
borrowers and in providing clear
standards for borrowers, schools, and
the Department in resolving claims. We
believe that § 668.71(c), which is
referenced in §685.222(d), will address
much of the behavior the Department
anticipates arising in the borrower
defense context.

We disagree that the substantial
misrepresentation standard would not
necessarily capture institutional
misconduct that did not involve untrue
statements. As revised in these final
regulations, § 668.71(c) defines a
“misrepresentation” as including not
only false or erroneous statements, but
also misleading statements that have the
likelihood or tendency to mislead under
the circumstances. The definition also
notes that omissions of information are
also considered misrepresentations.
Thus, a statement may still be
misleading, even if it is true on its face.
As explained in the NPRM, 81 FR
39342, we revised the definition of
“misrepresentation” to add the words
“under the circumstances” to clarify
that the Department will consider the
totality of the circumstances in which a
statement occurred, to determine
whether it constitutes a substantial
misrepresentation. We believe the
Department has the ability to properly
evaluate whether a statement is
misleading, but otherwise truthful, to a
degree that it becomes an actionable
borrower defense claim.

Changes: None.

Comments: Several commenters
expressed concern that the substantial
misrepresentation standard would apply
only to proprietary institutions. One
commenter stated that the standard
should apply to all institutions of higher
education, stating that many public
colleges and universities also
misrepresent the benefits and outcomes
of the education provided. Another
commenter stated that the proposed
addition of misrepresentation through
omissions would target only borrower
defense claims that would be made by
students attending proprietary
institutions, and not students at
traditional schools.

Other commenters stated that by
limiting the subject matter covered by
the substantial misrepresentation
standard to just those related to loans,
in their view, the standard would target
only proprietary schools and exclude
issues facing students at traditional
colleges, such as campus safety or
sexual discrimination in violation of
title IX of the HEA.

Discussion: There appears to be some
confusion about the institutions covered
under the scope of both 34 CFR part
668, subpart F and proposed
§685.222(d). Even prior to the proposed
changes in the NPRM, § 668.71 was
applicable to all institutions, whether
proprietary, public, or private non-
profit. Similarly, the current borrower
defense regulation at § 685.206(c) does
not distinguish between types of
schools. The proposed and final
regulations do not represent a change in
these positions.

As discussed under the ‘“Making of a
Loan and Provision of Educational
Services” section of this document, the
Department’s long-standing
interpretation has been that a borrower
defense must be related to the making
of a loan or to the educational services
for which the loan was provided. As a
result, the Department has stated
consistently since 1995 that it does not
does not recognize as a defense against
repayment of the loan a cause of action
that is not directly related to the loan or
to the provision of educational services,
such as personal injury tort claims or
actions based on allegations of sexual or
racial harassment. 60 FR 37768, 37769.
Such issues are outside of the scope of
these regulations, and we note that other
avenues and processes exist to process
such claims. We also disagree with
commenters that such issues are the
only types of issues that may be faced
by students at public and private non-
profit institutions. While the
Department acknowledges that the
majority of claims presently before it are
in relation to misconduct by Corinthian,
we believe that scope of claims that may
be brought as substantial
misrepresentations that relate to either
the making of a borrower’s loan, or to
the provision of educational services, is
objectively broad in a way that will
capture borrower defense claims from
any type of institution.

Changes: None.

Comments: A few commenters
opposed the proposed changes and
argued that the proposed substantial
misrepresentation standard either
exceeds the Secretary’s authority under
the law or is contrary to Congressional
intent. One commenter argued that the
Department’s proposal to use § 668.71 as
the basis for borrower defense exceeds
the Department’s statutory authority
under section 487 of the HEA, 20 U.S.C.
1094(c)(3)(A), which authorizes the
Department to bring an enforcement
action for a substantial
misrepresentation for a suspension,
limitation, termination, or fine action.
The commenter also argued that the
HEA does not authorize the Department
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to seek recoupment from schools for
relief granted for a borrower defense
claim based on substantial
misrepresentation. Another commenter
suggested that the borrower defense
standard should be based only on
contract law.

Other commenters stated that the
substantial misrepresentation standard
was in violation of the Congressional
intent in the HEA, as proposed. One
commenter said that, in its view,
Congress’ intent in Section 455(h) was
that borrower defenses should be
allowed only for acts or omissions that
are fundamental to the student’s ability
to benefit from the educational program
and at a level of materiality that would
justify the rescission of the borrower’s
loan obligation. In discussing the use of
§668.71 for borrower defense purposes,
another commenter acknowledged that,
while misrepresentation is not defined
in the HEA, the penalties assigned to
misrepresentation by statute are severe.
From its perspective, the commenter
stated that this indicates that Congress
did not intend for the misrepresentation
standard to be as low as negligence and
suggested keeping the original language
of §668.71.

A few commenters argued that the
Department lacks justification for the
proposed changes to § 668.71, given that
the Department last changed the
definition in a previous rulemaking.

Discussion: We disagree that the
Department lacks the statutory authority
to designate what acts or omissions may
form the basis of a borrower defense.
Section 455(h) of the HEA clearly
authorizes the Secretary to “‘specify in
regulations which act or omissions of an
institution of higher education a
borrower may assert as a defense to
repayment under this part,” without any
limitation as to what acts or omissions
may be so specified. As explained
previously, we believe that the
substantial misrepresentation standard,
with the added requirements listed in
§685.222(d), will address not only
much of the behavior that we anticipate
arising in the borrower defense context,
but also our concerns in accurately
identifying and providing relief for
borrowers. We believe it is within the
Department’s discretion to adopt the
substantial misrepresentation standard
for loans first disbursed after July 1,
2017 in §685.222(d), with the added
requirements of that section, to address
borrower defense claims. No
modification has been proposed to
§668.71(a), which establishes that the
Department may bring an enforcement
action for a substantial
misrepresentation for a suspension,
limitation, termination, or fine action.

We discuss the Department’s authority
to recover from schools on the basis of
borrower defense under “General.”

We do not agree that the Department
lacks authority to similarly specify the
scope of the acts or omissions that may
form the basis of a borrower defense.
The Department understands that,
generally, the rescission of a contract
refers to the reversal of a transaction
whereby the parties restore all of the
property received from the other,1°
usually as a remedy for a material or
significant breach of contract.?
However, in stating that “in no event
may a borrower recover . . . an amount
in excess of the amount such borrower
has repaid on the loan,” section 455(h)
clearly contemplates that an amount
may be recovered for a borrower defense
that is less than the amount of a
borrower’s loan, as opposed to a
complete rescission of a borrower’s total
loan obligation. This position also
echoes the Department’s consistent
approach to borrower defenses to
repayment. The Direct Loan borrower
defense regulation that was promulgated
in 1994 clearly established that a
borrower may assert a borrower defense
claim based upon “any act or omission
of the school. . .that would give rise to
a cause of action against the school
under applicable State law,” without
qualification as to whether the act or
omission warrants a rescission of the
borrower’s loans. 34 CFR 685.206(c)(1).
The regulation also stated that relief
may be awarded as either ‘““all or part of
the loan.” Id. at §685.206(c)(2). As
explained by the Department in 1995,
the Direct Loan borrower defense
regulations were intended to continue
the same treatment for borrowers and
the same potential liability for
institutions that existed in the FFEL
Program. 60 FR 37769-37770. Under the
FFEL Program at the time, a borrower
was allowed to assert a defense to
repayment on the ground that all or part
of his or her FFEL Loan was
unenforceable. Id. at 37770.

We also disagree that the HEA does
not give the Department the discretion
to define “substantial
misrepresentation,” whether for the

10 See Restatement (Third) of Restitution and
Unjust Enrichment § 54 (2011).

11 See Restatement (Third) of Restitution and
Unjust Enrichment § 37, comment ¢ (2011) (“Any
breach of contract that results in quantifiable injury
gives the plaintiff a remedy in damages, but the
remedy of rescission is available only in cases of
significant default. Short of a repudiation, the
defendant’s breach must be ‘material,” ‘substantial,’
‘essential,” or ‘vital’; it must ‘go to the root’ of the
defendant’s obligation, or be ‘tantamount to a
repudiation.’ To replace this familiar catalogue of
adjectives, both Restatements of Contracts employ
the expression ‘total breach.””).

Department’s enforcement purposes in
§668.71 or for use for the borrower
defense process. As noted, the HEA
does not define “substantial
misrepresentation,” thus giving the
Secretary discretion to define the term.
With regard to the commenter who
expressed concern that the proposed
revisions to the definition of
“misrepresentation” constitute a
lessening of the standard to
negligence,2 we note that even absent
the proposed revisions, a
misrepresentation under § 668.71 does
not look to the actor’s intent or the
materiality of the statement, but
considers whether the statement is false,
erroneous, or misleading.

We disagree that there is no
justification for the changes to 34 CFR
part 668, subpart F. Since the
Department’s last negotiated rulemaking
in 2010 on 34 CFR part 668, subpart F,
the Department utilized its authority in
2015 under the substantial
misrepresentation enforcement
regulations to issue a finding that
Corinthian had misrepresented its job
placement rates. The subsequent closure
of Corinthian led to thousands of claims
relating to the misrepresentations at
issue by Corinthian borrowers under
borrower defense. These claims
prompted, in part, this effort by the
Department to establish rules and
procedures for borrower defense, which
in turn led to a review of and the
proposed changes to the Department’s
regulations at 34 CFR part 668, subpart
F. These changes were discussed
extensively as part of the negotiated
rulemaking process for borrower
defense where reasons for each specific
change to § 668.71 were explained and
discussed.

Changes: None.

Comments: Many commenters
generally stated that the proposed
standard for substantial
misrepresentation is vague and
suggested that the regulation include an
element of intent or distinguish between
intentional and unintentional acts.
These commenters expressed concern
that inadvertent and innocent, but
erroneous, statements or mistakes
would lead to a large number of
frivolous claims by borrowers and result
in significant financial liabilities for
schools. Another commenter stated that
the standard, absent intent, is
unconstitutionally vague and does not
give fair notice of the conduct that is
being required or prohibited.

12 Generally, “negligence” refers to a failure to
exercise a reasonable duty of care and does not
consider whether the failure was intentional. See
Restatement (Third) of Torts: Phys. & Emot. Harm
§3 (2010).
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Other commenters stated that
students’ own misunderstandings may
lead to claims, even for schools that
provide training and inspections to
ensure compliance with pertinent
guidelines, regulations, and standards.
One commenter expressed concern that
unavoidable changes to instructional
policies and practices could lead to
borrower defense claims for substantial
misrepresentation. Another commenter
expressed concern that the proposed
standard would lead to allegations of
substantial misrepresentation by
students, even where a variety of
reasons unrelated to the alleged
misrepresentation may have contributed
to a student outcome, which may not
yet be apparent.

Several commenters supported using
§668.71 as a basis for borrower defense,
but objected to the proposed changes to
the definition in § 668.71(c), that would
change the word “deceive” in the
sentence, ‘A misleading statement
includes any statement that has the
likelihood or tendency to deceive,” to
“mislead under the circumstances.”
These commenters stated that the
proposed change would give the same
weight to inadvertent or unintentional
misrepresentations as to a willful
deception by a school. Some such
commenters appeared to believe that,
without the revisions reflected in
proposed subpart F of part 668, the
standard for substantial
misrepresentation is a standard for fraud
and requires proof of intentional
deception.

One commenter stated that the
borrower defense process does not
provide for a contextualized analysis of
whether a statement is misleading in the
same manner as the FTC, and argued
that this would lead to significant
consequences for schools and would
undercut FTC precedent.

Several commenters agreed with the
Department that the standard should not
require an element of institutional
intent generally, stating that the
Department’s approach is consistent
with existing State and other Federal
law, citing the FTC’s definition of
deception as an example. One
commenter stated that institutions
should be responsible for the harm to
borrowers caused by
misrepresentations, even absent intent,
and that proving intent would be very
difficult for borrowers.

Other commenters supported the
specific amendment of the definition to
include “mislead under the
circumstances.” One commenter stated
that the amendment was appropriate to
provide more context as to whether a
statement is misleading. Another

commenter stated that the Department’s
amendments are consistent with State
consumer protection law and cited
examples of States where courts
consider an individual’s or the target
audience’s circumstances in assessing
whether an act is deceptive or unfair.
The commenter also noted that the
amendments are in keeping with the
approaches used by other Federal
agencies, such as the FTC, the CFPB,
and the Office of the Comptroller of the
Currency. The commenter noted that in
its experience working with student
loan borrowers, consideration of the
circumstances of a misrepresentation is
important, because many schools target
borrowers in specific circumstances
who may be more likely to trust a
school’s representations and rely upon
promises tailored to such students.
Another commenter noted that the
Department’s proposed rule is in
keeping with well-established consumer
protection legal precedent under State
law, which is that schools are liable for
deceptive and unfair trade practices,
including a failure to deliver
educational services of the nature and
quality claimed. This commenter
supported the Department’s preamble
statement, 81 FR 39337 to 39338, that
educational malpractice is not a tort
recognized by State law, but also stated
that educational malpractice is to be
narrowly construed.

One commenter supported the
Department’s reasoning for including
omissions among misrepresentations for
borrower defense purposes, but stated
that intent should be a factor for the
Department’s enforcement actions based
upon § 668.71. The commenter agreed
that a school should be responsible for
even an unintentional error that harms
borrowers, but believed that that intent
or knowledge of the school should be a
required factor for the purposes of
institutional eligibility and penalties.

One commenter stated that substantial
misrepresentation should be limited to
false and erroneous statements, and not
include true but misleading statements.
The commenter raised concerns about
the adequacy of the Department’s
process for gathering evidence and the
Department’s experience and expertise
in making such determinations.

Discussion: We disagree with the
commenters who opined that the
proposed regulations are broad, vague or
subjective. As explained previously,
section 455(h) of the HEA provides that
the Secretary shall specify in regulations
which acts or omissions of an
institution of higher education a
borrower may assert as a defense to
repayment of a loan made under this
part. The regulations in § 685.222(d),

which adopt the regulations in subpart
F of part 668 and establish certain other
requirements, set forth the types of
activities that constitute
misrepresentation by an institution and
describe the process and procedure by
which borrowers may receive relief
based upon a substantial
misrepresentation by a school. The
regulations in § 685.222 also set forth
the process by which the Secretary will
evaluate borrower defenses and recover
such losses from the institutions at
issue. The proposed changes to the
regulations strengthen the Department’s
regulatory authority to evaluate and
determine borrower defense claims.
Further, they not only establish what
constitutes a misrepresentation for
borrower defense claims, but they also
clarify the definition for the
Department’s enforcement purposes
under part 668, subpart F. We believe
that aligning the definition and types of
substantial misrepresentations for
borrower defense with the Department’s
long-held authority to bring
enforcement actions under part 668,
subpart F, will provide more clarity for
schools and reduce their burden in
having to interpret and adjust for the
new borrower defense standards.

There appears to be some confusion
as to whether the definition for
misrepresentation in part 668, subpart
F, requires a demonstration of intent, as
would be required in common law
fraud. In proposing to replace the word
“deceive’” with “mislead under the
circumstances” in § 668.71(c), the
Department is not seeking to remove
any intent element, but rather to clarify
the definition to more accurately reflect
the position it expressed in 2010 as to
part 668, subpart F. As noted in the
NPRM, 81 FR 39342, the word
“deceive” may be viewed as implying
knowledge or intent. However, in the
Department’s 2010 rulemaking on part
668, subpart F, we explicitly declined to
require that a substantial
misrepresentation under the regulation
require knowledge or intent by the
school. 75 FR 66915. We believe that an
institution is responsible for the harm to
borrowers caused by its
misrepresentations, even if such
misrepresentations cannot be attributed
to institutional intent or knowledge and
are the result of inadvertent or innocent
mistakes. Similarly, we believe this is
the case even for statements that are
true, but misleading. We believe this is
more reasonable and fair than having
the borrower, or the Federal government
and taxpayers, bear the cost of such
injuries. As noted by some commenters,
this approach is in accord with other
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Federal and State consumer protection
law regarding misrepresentation, and
we believe it is appropriate for not only
the Department’s enforcement purposes,
but also for borrower defense. As
explained later in this preamble, we
believe that we have the capability to
evaluate borrower defense claims based
upon substantial misrepresentations and
anticipate establishing procedural rules
that will provide schools with the
opportunity to present evidence and
arguments in accordance with due
process, similar to what is available in
the Department’s proceeding in part
668, subparts G and H.

In 2010, the Department stated that, in
deciding to bring an enforcement action
under part 668, subpart F, it would
operate within a rule of reasonableness
and consider the circumstances
surrounding any misrepresentation
before determining an appropriate
response. 75 FR 66914. In response to
the comment that the proposed standard
does not view the misrepresentation in
context, the Department’s addition of
the words “under the circumstances” is
intended to clarify and make explicit
the Department’s long-standing position
that misrepresentations should be
viewed in light of all of the available
underlying facts. As explained in the
NPRM, 81 FR 39342 to 39343, this also
echoes the approach taken by the FTC
with regard to deceptive acts and
practices.’® In determining whether a
statement is a misrepresentation, the
Department will consider the totality of
the circumstances in which the
statement occurred, including the
specific group at which the statement or
omission was targeted. The Department
will also consider whether the situation
was such that the borrower would have
had reason to believe he or she could
rely on the information being given to
the borrower’s detriment, such as
because the statement was made by an
individual by whom the borrower
believed could be trusted to give
accurate information, such as a school
admissions officer.

Changes: None.

Comments: Some commenters
supported the proposed inclusion of
omissions in the definition under
§668.71. One commenter stated that the
inclusion of omissions, as well as the
additional factors listed in
§685.222(d)(2), would improve the
information provided to students. One
commenter stated that, in their
experience, the inclusion of omissions

13 See FTC Policy Statement on Deception, 103
F.T.C. 110, 174 (1984) (appended to Cliffdale
Assocs., Inc., 103 F.T.C. 110 (1984)), available at
www.ftc.gov/bep/policystmt/ad-decept.htm.

was needed, to prevent schools from
taking advantage of the asymmetry of
information and bargaining power
between themselves and students. This
commenter emphasized that omissions
should be considered in the context of
the specific audience targeted and cited
schools that may target immigrants with
little experience with the United States’
higher education system and limited
English ability as an example. Another
commenter emphasized that the
amendment would benefit first
generation and low income students,
who may not know what information is
important or what questions to ask prior
to enrolling at an institution. One
commenter specifically supported the
proposed language providing that a
misrepresentation include omissions of
“information” in such a way as to make
a statement false, erroneous, or
misleading.

Other commenters disagreed with the
inclusion of omissions of information as
part of the definition of substantial
misrepresentation. One commenter
stated that such language provides
assistance to students attending career
colleges, but not students attending
traditional schools. One commenter
stated that amending the standard to
include omissions would create a strict
liability standard that would not
account for a school’s actions or intent,
and that the standard should distinguish
minor and unintentional claims from
material and purposeful
misrepresentations.

Other commenters stated that the
inclusion of omissions would not
benefit students. One commenter stated
that amending the definition of
misrepresentation to include omissions
could cause schools to provide students
with numerous and confusing
qualifications or to provide students
with minimal information to avoid
making misrepresentations. Another
commenter stated that the inclusion of
omissions would hinder the flow of
advice to students and cause schools to
expend time and money reviewing
materials for misrepresentations.

One commenter stated that the
Department’s proposal to amend the
definition to include omissions runs
counter to the position the Department
expressed in its 2010 rulemaking on 34
CFR part 668, subpart F, when it
rejected commenters’ suggestions that
omissions be included in the definition.

One commenter stated that the
Department’s proposed amendment to
include omissions, absent an intent
element, runs counter to the limit
established by the D.C. Circuit in the
case Ass’n of Private Sector Colls. &
Univs. v. Duncan, 681 F.3d 427, 452

(D.C. Cir. 2012) that a substantial
misrepresentation under part 668,
subpart F cannot include true and
nondeceitful statements that have only
the tendency or likelihood to confuse.

One commenter requested
clarification regarding the effect of
disclosures posted on the school’s Web
site or in printed materials. The
commenter inquired about whether the
school needed to disclose information
about investigations, pending civil
rights or legal matters; information
about the qualifications and availability
of faculty to teach certain courses or
levels of students; and how a school’s
compliance with a State’s required
disclosures would be evaluated. This
commenter also asked whether the
Department would consider limiting the
application of the new standard to only
schools governed by States without a
reasonable oversight mechanism. This
commenter also asked for clarification
as to what constitutes ‘“‘information,”
and asked whether information would
include aspirational goals or speculative
plans; subjective beliefs or internal
questions about the school’s educational
programs, financial charges, or the
employability of its graduates; concerns
about, the possibility, or existence of an
upcoming audit; items listed in a title IV
Audit Corrective Action Plan; items
identified by the institution or an
accreditor for improvement; or an
institution’s efforts to seek voluntary
accreditation.

One commenter expressed concern
that the inclusion of omissions in the
standard would place schools with high
default rates at risk. The commenter
cited news articles calling for schools
with default rates higher than
graduation rates, which would include
some HBCUs and community colleges,
to lose their title IV eligibility. The
commenter stated that students could
argue that a failure to disclose such a
measure constitutes a substantial
misrepresentation under the proposed
standard.

Discussion: We appreciate the support
received from some commenters and
agree with these commenters who stated
that the inclusion of omissions will
improve the information provided by
schools.

As discussed earlier in this section,
the commenters who stated that the
revision to §668.71 would apply only to
proprietary institutions are incorrect.
The final regulation applies to all
schools. We also discuss our reasons for
not including an intent element earlier
in this section and our reasons for not
including a materiality element later in
this section.
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We disagree that the revision is
contrary to the Department’s purpose in
revising part 668, subpart F, in its 2010
rulemaking. We believe that amending
the definition to include “any statement
that omits information in such a way as
to make the statement false, erroneous,
or misleading” merely clarifies the
Department’s original intent, aligns the
definition of misrepresentation used for
the Department’s enforcement actions
with the standard to be used in
evaluating borrower defense claims, and
is appropriate given the Department’s
experiences since 2010.

In 2010, the Department declined to
include omissions in the definition of
misrepresentation during its rulemaking
on part 668, subpart F, on the basis that
the Department’s regulations require
schools to provide accurate disclosures
of certain information. 75 FR 66917 to
66918. The Department emphasized that
the purpose of the regulations was to
ensure that all statements made by an
institution are truthful, id., and that
whether such a statement was a
misrepresentation would be viewed in
context of the circumstances. Id. at
66914. As noted earlier, however, the
Department has had more experience
with omissions in the context of its
substantial misrepresentation
regulations at part 668, subpart F, since
that 2010 rulemaking. In 2014, the
Department issued a fine of $29,665,000
to Heald College, of the Corinthian
Colleges, in part, as a result of a finding
that Heald College had omitted essential
and material information concerning the
methodology used to calculate job
placement rates.1* This same finding,
concerning omissions, has resulted in
thousands of borrower defense claims
filed with the Department. As noted by
some commenters, given the close
connection between borrower defense
and the Department’s purpose of
ensuring truthful statements by schools
when viewed in the entirety of a
situation, we believe it is appropriate to
adopt the regulations at part 668,
subpart F, with some added
requirements, for the borrower defense
regulations and to revise the definition
at §668.71 to better meet that purpose
and enact the Department’s long-
standing purpose for part 668, subpart
F, enforcement actions.

We disagree with the commenter that
the inclusion of omissions in the
definition, absent an intent element,
runs counter to the limit established by
the D.C. Circuit in Ass’n of Private

14 See Dept. of Educ., Notice of Intent to Fine
Heald College, OPE-ID: 00723400 (Apr. 14, 2015),
available at www2.ed.gov/documents/press-
releases/heald-fine-action-placement-rate.pdf.

Sector Colls. & Univs., 681 F.3d 427. In
that case, the court held that a
substantial misrepresentation under part
668, subpart F, cannot include true and
non-deceitful statements that have only
the tendency or likelihood to confuse.
However, the court also stated that it
agreed with the Department that a
misrepresentation can be a true
statement that is deceitful, and
specifically disagreed with the appellant
that an intent element should be a
required part of the definition. Id. We
believe that the inclusion of omissions
of information that may make a
statement false, erroneous, or
misleading clarifies the context under
which a misrepresentation may be a true
statement that is deceitful and does not
infringe upon the court’s ruling
regarding statements with a likelihood
to confuse. We also note that it is our
understanding that many States’ laws
and other Federal consumer protection
law also include omissions of
information within prohibitions on
deceptive acts and practices, and the
proposed revision is in keeping with
such precedent.

With respect to the commenters who
expressed concern about how these
regulations may affect schools’
behaviors in their provision of certain
types of information to students and
prospective students, including
information regarding investigations,
pending civil rights or legal matters,
faculty qualifications or availability, the
school’s compliance with State law, or
a school’s default rates, among others,
the final regulation explicitly states that
the Department will consider whether
the statement omitting any such
information is misleading ‘“‘under the
circumstances.” As noted earlier, the
Department will consider the totality of
the circumstances to determine whether
a statement is misleading—including
whether the school is or is not under an
affirmative legal obligation to disclose
such information, or whether concerns
such as privacy requirements prevent
the disclosure or disclosure in full of
such information. For borrower defense,
§685.222(d) also requires that the
Department consider the reasonableness
of the borrower’s detrimental reliance
on the misrepresentation.

We note, however, that it should not
matter where or how a
misrepresentation, whether as an
omission or an affirmative statement,
takes place, particularly as it pertains to
the nature of a school’s educational
program, its financial charges, or the
employability of its graduates. As we
stated in 2010, 75 FR 66918, what is
important is to curb the practice of
misleading students regarding an

eligible institution. We continue to
strongly believe that institutions should
be able to find a way to operate in
compliance with these regulations. As
discussed later in this section,
disclosures made by a school in
publications or on the Internet may be
probative evidence as to the
reasonableness of a borrower’s reliance
on an alleged misrepresentation,
depending on the totality of the
circumstances.

Changes: None.

Comments: One commenter argued
that it would be inappropriate to apply
the FTC Policy Statement on Deception
to cases of misrepresentation in higher
education. The commenter stated that
the FTC policy focuses specifically on
deception perpetrated through
advertising and is not aimed at
establishing individual claims. The
commenter noted that borrowers have
more extensive interactions with their
schools that may constitute fraud, and
that absent the elements of materiality,
reliance, and harm, the proposed
Federal standard would fail to provide
adequate protection.

Discussion: We disagree that the
substantial misrepresentation standard
in either part 668, subpart F, or in
§685.222(d) is the same as the FTC’s
prohibition on deceptive acts and
practices. We considered a wide variety
of both State and Federal legal
precedents in developing the
“substantial misrepresentation”
definition in §668.71 and have added
specific elements, such as a reasonable
reliance requirement, to address specific
borrower defense claims in §685.222(d).

Changes: None.

Comments: Some commenters stated
that, for borrower defense purposes, the
standard should specify that
misrepresentations must be material, in
order to avoid frivolous claims or claims
based upon inadvertent errors or
omissions. One commenter stated that
such a materiality standard should not
capture small deviations from the truth.
Another commenter stated that the
standard should allow only claims at a
level of materiality that would justify
the rescission of the loan at issue. One
commenter expressed concern that
under the standard without an
accompanying materiality requirement,
inadvertent or partial omissions of
information would give rise to borrower
claims.

One commenter stated that the
Department should incorporate an
express materiality requirement,
emphasizing that the lack of such a
standard is of particular concern
because the standard does not
incorporate an element of intent. The
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commenter also stated that the need for
a materiality standard is enhanced,
because the Department’s proposed
standard does not seem to require proof
of detriment to a student as a result of
his or her actual, reasonable reliance.
The commenter stated that the
definition in § 668.71 only requires that
an individual show that he or she could
have relied on a misrepresentation and
expressed concern about the
Department’s proposal to include a
presumption of reliance for group
claims, in the absence of a materiality
requirement.

Several commenters stated that the
inclusion of omissions, related to the
provision of any educational service, is
too broad without an accompanying
materiality requirement in the
regulation. These commenters expressed
concern that students would be able to
present claims for substantial
misrepresentation by claiming that
schools had failed to provide contextual
information, such as how faculty-
student ratio information works.

Discussion: As discussed in the
NPRM, 81 FR 39344, we do not believe
that a materiality element is required in
either the proposed amendments to the
definition for the Department’s
enforcement authority under § 668.71 or
as the definition is adopted for the
substantial misrepresentation borrower
defense standard under § 685.222(d).
We believe that the regulatory definition
of “substantial misrepresentation” is
clear and can be easily used to evaluate
alleged violations of the regulations. See
75 FR 66916; 81 FR 39344. Generally,
under both Federal deceptive conduct
prohibitions and common law,
information is considered material if it
would be important to the recipient, or
likely to affect the recipient’s choice or
conduct.'® By noting specifically in
section 487(c)(3) of the HEA, 20 U.S.C.
1094(c)(3), that the Department may
bring an enforcement action against a
school for a substantial
misrepresentation of the nature of its
educational program, its financial
charges, or the employability of its
graduates, Congress indicated its intent
that information regarding the nature of
a school’s educational program, its
financial charges, or the employability
of its graduates should be viewed as

15 See, e.g., F.T.C. Policy Statement on Deception,
103 F.T.C. at 182; see also Restatement (Second) of
Torts §538 (1977) (“The matter is material if (a) a
reasonable man would attach importance to its
existence or nonexistence in determining his choice
of action in the transaction in question; or (b) the
maker of the representation knows or has reason to
know that its recipient regards or is likely to regard
the matter as important in determining his choice
of action, although a reasonable man would not so
regard it.”).

material information of certain
importance to students. See Suarez v.
Eastern Int’l Coll., 50 A.3d 75, 89—90
(N.J. Super. 2012).

As also noted in the NPRM, 81 FR
39344, we believe that by requiring that
students demonstrate actual, reasonable
reliance to the borrower’s detriment
under § 685.222(d), the borrower
defense regulations incorporate similar
concepts to materiality. As discussed,
materiality refers to whether the
information in question was information
to which a reasonable person would
attach importance in making the
decision at issue. By requiring
reasonable reliance to the borrower’s
detriment, the Department would
consider whether the misrepresentation
related to information to which the
borrower would reasonably attach
importance in making the decision to
enroll or continue enrollment at the
school and whether this reliance was to
the borrower’s detriment. This would be
the case both for individual claims, and
for the presumption of reliance applied
in the process for group claims under
§685.222(f)(3). We discuss the
rebuttable presumption of reasonable
reliance in greater detail in the “Group
Process” section of this document. As a
result, we disagree it should include a
materiality element in the standard.

Changes: None.

Comments: Many commenters
expressed concerns about the
requirement for borrowers to assert
reliance under the substantial
misrepresentation standard. One
commenter expressed concern that a
borrower could establish that a
substantial misrepresentation had
occurred by providing evidence of the
misrepresentation and showing that he
or she could have reasonably relied
upon it to his or her detriment,
notwithstanding the requirement in
§685.222(d) that the borrower
demonstrate actual reasonable reliance
upon the misrepresentation.

One commenter supported the use of
a reasonable reliance standard, given
that the standard may allow claims for
statements, particularly unintentional
statements, that are not accurate or
complete.

A couple of commenters suggested
that the Department should not require
that borrowers actually and reasonably
rely upon misrepresentations to obtain
relief for borrower defense purposes, but
rather that borrowers should be entitled
to relief so long as actual reliance is
demonstrated without regard for the
reasonableness of that reliance.
Alternatively, one commenter suggested
that if a reasonable reliance standard
were maintained, then the

reasonableness of the reliance should be
judged according to the circumstances
of the misrepresentation and the
characteristics of the audience targeted
by the misrepresentation, which the
commenter stated would be in keeping
with State consumer protection law.
One group of commenters suggested
that the Department use the same
standard for reliance for the
Department’s enforcement activities
under § 668.71, as for borrower defenses
under § 685.222(d), so that a borrower
may assert a claim for borrower defense
without having to show that he or she
actually relied on the misrepresentation
at issue. These commenters stated that
neither State nor Federal consumer
protection law typically requires actual
reliance and that requiring actual
reliance would increase the burden on
both the borrower and the trier of fact
without serving the purpose of deterring
misrepresentations. The commenters
also stated that actual reliance is not
needed to protect schools from frivolous
claims given the fact-finding process
and separate proceedings that would be
initiated by the Department to recover
from schools under the proposed rule.
Another commenter also supported
using a standard that did not require
actual reliance, as opposed to showing
that a borrower could have reasonably
relied upon the misrepresentation.
However, the commenter stated that in
the alternative, borrowers should only
be required to certify that they relied
upon the misrepresentation, without
any further proof, to satisfy the reliance
requirement of the standard.
Discussion: There appears to be some
confusion as to whether the substantial
misrepresentation standard for borrower
defense would require actual,
reasonable reliance to a borrower’s
detriment. Although the definition of
substantial misrepresentation in
§668.71 requires that, for a
misrepresentation to be substantial, it
must be one upon which a person
“could reasonably be expected to rely,
or has reasonably relied, to that person’s
detriment,” the standard for substantial
misrepresentation under § 685.222(d)
requires that the borrower show that he
or she “reasonably relied on” the
misrepresentation at issue—in other
words, that the borrower actually and
reasonably relied upon the
misrepresentation. As discussed later in
this section, the Department
acknowledges that the language of
§685.222(d) is confusing as to whether
the borrower must also prove that he or
she actually relied upon the
misrepresentation to his or her
detriment. As a result, we will to modify
the language of proposed § 685.222(d) to
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clarify that actual, reasonable reliance to
the borrower’s detriment must be
demonstrated under the borrower
defense substantial misrepresentation
standard.

We disagree that the purpose of the
borrower defense regulations would be
served if an actual reliance standard
(without a reasonableness component)
or a standard that did not require actual
reliance was adopted. As explained in
the NPRM, 81 FR 39343, a standard that
does not require actual reliance serves
the Department’s interest in the public
enforcement of its regulations: The
Department requires title IV-
participating institutions not to make
false statements on which borrowers
could reasonably rely to their detriment,
and the Department appropriately will
impose consequences where an
institution fails to meet that standard.
However, the Department will grant
borrower defenses to provide relief to
borrowers who have been harmed by an
institution’s misrepresentation, not
borrowers who could have been harmed
but were not; and an actual, reasonable
reliance requirement is the mechanism
by which borrowers demonstrate that
they were indeed actually reasonably
relied upon the misrepresentation to
their detriment. The requirement also
allows the Department to consider the
context and facts surrounding the
misrepresentation to determine whether
other similar students and prospective
students would have acted similarly.16
We believe that the actual, reasonable
reliance requirement for a borrower
defense based upon a substantial
misrepresentation enables the
Department to provide relief for
borrowers while properly avoiding

161t is our understanding that several other
Federal agencies charged with consumer protection,
such as the FTC and the CFPB, when bringing
enforcement actions for violations of prohibitions of
deceptive acts and practices, are not required to
prove actual reliance by consumers upon alleged
misrepresentations. However, we note that such
agencies have prosecutorial discretion in bringing
such cases, and are not charged with evaluating and
deciding individual claims for relief by consumers
as the Department is seeking to do with these
regulations. Furthermore, such agencies obtain
relief for consumers from the culpable actor, while
the Department will be providing relief through
public resources, with a possibility of recovery from
the actor in some cases. In contrast to the laws these
other Federal agencies enforce, many, if not all,
States allow consumers to bring private actions
under their consumer protection laws. However, it
is the Department’s understanding that the
requirements as to whether reliance is required at
all, or if the courts will consider the reasonableness
of such reliance, varies. See, e.g., National
Consumer Law Center, Consumer Protection in the
States: A 50-State Report on Unfair and Deceptive
Acts and Practices Statutes, at 20, 22 (2009);
Schwartz & Silverman, Commonsense Construction
of Consumer Protection Acts, 54 U. Kan. L. Rev. 1,
18-19 (Oct. 2005).

discharges and payments by the Federal
government, taxpayers, and institutions.
What may be deemed sufficient
evidence to prove whether a borrower
has reasonably relied upon a
misrepresentation to his or her
detriment will differ from case to case.
As a result, we reject the suggestion that
a certification of reliance should
necessarily and in all cases by itself be
found to be adequate proof of reliance
for all borrower defense claims the
Department may receive in the future.

Changes: We have revised
§685.222(d) to clarify that a borrower
must have relied upon a substantial
misrepresentation to his or her
detriment.

Comments: One commenter expressed
concern that the Department’s proposed
standard does not require that the
borrower allege injury or damages as a
requirement to assert substantial
misrepresentation. Another commenter
stated that students should be required
to establish the extent of their injuries
or damages, so that discharges are not
granted where students received what
they bargained for and so that claims are
not filed for harmless errors by schools.
Another commenter stated that the
standard should require the borrower to
show proof of detriment sufficient to
deprive the student of the intended
benefits of the tuition funded by the
loan at issue.

Discussion: To assert a borrower
defense under proposed § 685.222(d),
the borrower must demonstrate that
they reasonably relied upon a
substantial misrepresentation in
accordance with 34 CFR part 668,
subpart F, in deciding to attend, or
continue attending, the school. A
‘“substantial misrepresentation” is
defined in §668.71 as a
misrepresentation on which the person
to whom it was made could reasonably
be expected to rely, or has reasonably
relied, to that person’s detriment.

The Department understands that,
generally, “detriment’” refers to any loss,
harm, or injury suffered by a person or
property.1” When §§ 668.71 and
685.222(d) are read together, a borrower
may assert a borrower defense for a
misrepresentation, if also in accordance
with the other requirements of 34 CFR
part 668, subpart F, if he or she can
demonstrate that the misrepresentation
was one on which the borrower actually
reasonably relied, to the borrower’s
detriment, in deciding to attend, or
continue attending, the school at issue.
However, we acknowledge that the
language of § 685.222(d) may be
confusing. For this reason, we are

17 See Black’s Law Dictionary (10th ed. 2014).

clarifying in § 685.222(d) that the
borrower must show reasonable
detrimental reliance.

In contrast to detriment, “damages”
refers to money claimed by, or ordered
to be paid to, a person as compensation
for loss or injury.1® We do not believe
that the term “damages” is appropriate
in the context of borrower defense,
because the Department is limited by
statute to providing relief to the
borrower on his or her Direct Loan and
may not provide a borrower with the
complete amount or types of
compensation that might traditionally
be considered to be damages at law.

There is no quantum or minimum
amount of detriment required to have a
borrower defense claim, and the denial
of any identifiable element or quality of
a program that is promised but not
delivered due to a misrepresentation
can constitute such a detriment. In
contrast, proposed § 685.222(i) provides
that the trier-of-fact, who may be a
designated Department official for
borrower defenses determined through
the process in § 685.222(i) or a hearing
official for borrower defenses decided
through the processes in § 685.222(f) to
(h), will determine the appropriate
amount of relief that should be afforded
the borrower under any of the standards
described in §685.222 and § 685.206(c),
including substantial misrepresentation.
We explain the considerations for triers-
of-fact for relief determinations under
the “Borrower Relief” section of this
document.

Changes: We have revised
§685.222(d) to clarify that a borrower
must have relied upon a substantial
misrepresentation to his or her
detriment.

Comments: Several commenters
expressed concern about the factors
listed in proposed § 685.222(d)(2). A
couple of commenters suggested that all
of the additional factors listed in
§685.222(d)(2) should be removed. One
commenter argued that the factors do
not establish the falsity or misleading
nature of a substantial
misrepresentation claim. Another
commenter stated that the factors are
subjective and would be difficult to
prove or disprove and thus should be
removed in their entirety.

A couple of commenters disagreed
with specific factors listed in proposed
§685.222(d)(2). One commenter stated
that the factor pertaining to failure to
respond to information was
unnecessary, because passive and
requested disclosures are already
enforceable through existing consumer
compliance requirements. Another

18 See Black’s Law Dictionary (10th ed. 2014).
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commenter stated that the factors
should not include failures to respond
to information, or that this factor should
be revised to include only purposeful
failures to provide requested
information. The commenter argued that
a failure to respond promptly may be
due to routine events or extraneous
factors, such as an enrollment officer’s
vacation or workload issues, or a
student’s own delay of enrollment. A
commenter also requested clarification
as to the “‘unreasonable emphasis on
unfavorable consequences of delay”
language. This commenter argued that
under this factor, routine, truthful
provisions of information regarding
timelines and possible late fees or other
consequences as a result of actions such
as late enrollment or making late
housing arrangements may be viewed as
improper conduct.

One commenter expressed support for
the factors listed in §685.222(d)(2),
stating that it agreed with the
Department that misrepresentations
should be viewed in the context of
circumstances, including the possible
use of high pressure enrollment tactics.

One commenter expressed concern
that decision makers would expect to
see one or more of the newly added
factors before finding that a substantial
misrepresentation exists. This
commenter suggested that the
Department clarify that a borrower need
not show the factors to have a claim for
substantial misrepresentation under
borrower defense.

Several commenters stated that the
factors listed in proposed
§685.222(d)(2) were insufficient as part
of the standard for substantial
misrepresentation, as many problematic
practices relating to high pressure and
abusive sales practices do not
necessarily involve misrepresentations
as opposed to puffery or abusive or
unfair practices.

Discussion: We disagree with the
commenters’ suggestion to remove the
non-exhaustive list of factors in
§685.222(d)(2). We appreciate the
concerns that the factors do not
necessarily prove whether a statement
was erroneous, false, or misleading.
However, as explained in the NPRM, 81
FR 39343, we believe it is appropriate
to consider factors that may have
influenced whether a borrower’s or
student’s reliance upon a
misrepresentation to his or her
detriment is reasonable, thus elevating
the misrepresentation to a substantial
misrepresentation under § 668.71 and
§685.222(d) for the purposes of
evaluating a borrower defense claim. We
recognize that such factors consider the
viewpoint of the borrower as to his or

her reliance on a misrepresentation and
may be subjective. However, in
evaluating whether a statement is a
misrepresentation, the Department will
consider whether the statement is a
misrepresentation “under the
circumstances” and consider the totality
of the situation, in addition to the
reasonable reliance factors listed in
§685.222(d)(2). We also disagree with
commenters that the factors are
insufficient as part of the substantial
misrepresentation standard. As
discussed earlier in this section, we
decline to include standards such as
unfair or abusive acts or practices,
which some commenters have stated
would address issues such as puffery
and abusive sales practices that may
occur absent a misrepresentation,
because of a lack of clear precedent and
guidance. We believe that consideration
of the factors, if the trier-of-fact
determines that they are warranted
under § 685.222(d)(2), strikes a balance
between the Department’s interests in
establishing consistent standards by
which the Department may evaluate
borrower defenses; providing borrowers
and schools with clear guidance as to
conduct that may form the basis of a
borrower defense claim, and providing
appropriate relief to borrowers who
have been harmed.

We understand the concern raised by
commenters that a failure to respond to
a borrower’s requests for more
information, including regarding the
cost of the program and the nature of
any financial aid, 34 CFR 685.222(d)(iv),
may be due to unintentional and routine
events such as an employee’s oversight
and vacation schedule. However, as
discussed earlier in this section, we
disagree that the substantial
misrepresentation standard should
include an element of intent. We also
disagree that the factor is unnecessary,
as different States and oversight entities
may have differing disclosure standards
and institutions’ compliance with such
standards may vary.

Section 685.222(d)(2)(ii) notes that in
considering whether a borrower’s
reliance was reasonable, that an
“unreasonable” emphasis on the
unfavorable consequence of a delay may
be considered. Generally, we do not
believe that routine and truthful
provisions of information such as
timelines and fees to a borrower are
unreasonable. However, as discussed,
the standard requires that a
consideration of any of the factors listed
in §685.222(d)(2) also include
consideration of whether a statement is
a misrepresentation under the
circumstances or, in other words, in the
context of the situation.

We also disagree that further
modification of the regulations is
needed to clarify that the factors do not
need to exist for a borrower to have a
borrower defense under § 685.222(d).
We believe that in stating that the
Secretary ‘“may consider, if warranted”
whether any of the factors listed in
§685.222(d)(2) were present, that the
Department’s intent is clear that the
factors do not need to be alleged for a
substantial misrepresentation to be
established.

Changes: None.

Comments: One commenter stated
that the preponderance of evidence
standard established in the regulation,
combined with the lower proof standard
of preponderance of the evidence for
misrepresentation, would open the door
to frivolous claims. One commenter
expanded on this position, asserting that
the evidentiary standard in most States
for fraudulent misrepresentation is clear
and convincing evidence.

One commenter requested
clarification regarding the reasonable
reliance and the preponderance of
evidence standard for the purposes of
the substantial misrepresentation,
raising as an example, that an error or
oversight in one publication should not
satisfy the preponderance of the
evidence standard for substantial
misrepresentation, if the statement was
otherwise correct and complete in all of
the school’s other publications.

Discussion: We disagree that a
“preponderance of the evidence” is a
lesser standard of proof than what is
used currently. As explained in the
NPRM, 81 FR 39337, we believe that
this evidentiary standard is appropriate
as it is both the typical standard in most
civil proceedings, as well as the
standard used by the Department in
other processes regarding borrower debt
issues. See 34 CFR 34.14(b), (c)
(administrative wage garnishment); 34
CFR 31.7(e) (Federal salary offset).

We understand that some commenters
have concerns about baseless charges
and frivolous claims that may be
brought by borrowers as borrower
defenses and lead to liabilities for
schools. However, as established in
§685.222(e)(7) and (h), in determining
whether a school may face liability for
a borrower defense claim or a group of
borrower defense claims, the school will
have the opportunity to present
evidence and arguments in a fact-
finding process in accordance with due
process. If, for example, during the
course of such a fact-finding process,
the school provides proof that a
misstatement or oversight in one
publication was otherwise correct and
complete in the school’s other



Federal Register/Vol. 81, No. 211/ Tuesday, November 1, 2016/Rules and Regulations

75953

publications, such evidence may be
determinative as to whether a
borrower’s reliance on the original
misrepresentation was reasonable under
the circumstances, as required under
§668.71 and §685.222(d). However, the
probative value of such evidence will
vary depending on the facts and
circumstances of each case. We also
discuss comments relating to the
evidentiary standard under “General.”

Changes: None.

Comments: Several commenters
suggested that we provide schools with
specific safe harbors or defenses to
substantial misrepresentation borrower
defense claims. One commenter
suggested such safe harbors could
include a demonstration that an alleged
misstatement is found to be true and not
misleading when made; proof that a
student participated in Student Loan
Entrance counseling despite a claim that
the student did not understand
repayment requirements; proof that a
borrower failed to obtain a professional
license due to his or her own behavior
despite having been provided with
information on professional licensing
requirements; a showing that the
student has been made whole by the
school; proof that the student has signed
acknowledgements as to the information
about which the student is claiming to
have been misled; or underlying
circumstances that are based on
standard operational or institutional
changes.

Another commenter stated that
schools should be provided with
defenses in the form of proof that the
misrepresentation had been
subsequently corrected by the school or
that the institution had policies,
procedures, or training in place to
prevent the misrepresentation at issue.

Discussion: We disagree with
commenters that specific defenses or
safe harbors should be included in the
regulations. Many of the factors listed
by commenters, such as whether a
student participated in entrance or exit
counseling, proof of the availability of
or receipts of accurate information by a
student, or proof of underlying
circumstances that are based on
standard operational or institutional
changes that should have been apparent
to the borrower or student may be
important evidence in the Department’s
consideration of whether a borrower’s
reliance upon an alleged
misrepresentation is reasonable, as
required by § 685.222(d). However,
determinations as to the impact of such
factors may vary significantly
depending on the type of allegations
made and the facts and circumstances at
issue. As a result, we do not believe that

the inclusion of such factors is
appropriate.

Similarly, other factors noted by
commenters, such as a showing that a
student has already been made whole by
the school may, depending on the
specific circumstances, be important
considerations for the Department in its
determination of whether a borrower
may be entitled to relief or to the
determination of the amount of relief
under § 685.222(i), which in turn will
affect the amount of liability a school
may face in either the separate
proceeding for recovery under
§685.222(e)(7) or in the group process
described in § 685.222(h). Given that the
importance of such factors will vary
depending on the circumstances of each
case, we also do not believe that the
inclusion of such factors is appropriate
for the regulations.

Section 668.71 defines a
“misrepresentation” as any false,
erroneous, or misleading statement. If
an alleged misstatement can be proven
to be true statement of fact when made,
not false or erroneous, and it is not
misleading when made, then such
statements would not be actionable
misrepresentations under the standard.
However, as explained previously in
this section, to determine whether a
statement that was true at the time of its
making was misleading, the Department
will consider the totality of the situation
to determine whether the statement had
“the likelihood or tendency to mislead
under the circumstances” or whether it
“omit[ted] information in a way as to
make the statement false, erroneous, or
misleading.” The Department will also
look to whether the reliance by the
borrower was reasonable. This would
include a consideration of whether a
misrepresentation has been corrected by
the school in such a way orin a
timeframe so that the borrower’s
reliance was not reasonable. This would
also mean that, generally, claims based
only on the speaker’s opinion would not
form the basis of a borrower defense
claim under the standard, if it can be
determined that under the
circumstances borrowers would
understand the source and limitations of
the opinion.?9 For the same reason, it is
our understanding that claims based on
exaggerated opinion claims, also known
as ‘“‘puffery,” would also generally not

191t should be noted, however, that a claim
phrased as an opinion may still form the basis of
a substantial misrepresentation, if the borrower
reasonably interpreted the statement as an implied
statement of fact, see, e.g., FTC Policy Statement on
Deception, 103 F.T.C. at 184, or if any of the factors
listed in § 685.222(d)(2) existed so as to affect the
reasonableness of the borrower’s reliance on the
misrepresentation.

be able to form the basis of a
misrepresentation under State or
Federal consumer protection law.20
However, the determination of whether
a statement is an actionable
misrepresentation will necessarily
involve consideration of the
circumstances under which the
representation was made and the
reasonableness of the borrower’s
reliance on the statement.

We do not believe that the existence
of policies, procedures, or training to be
a defense to the existence of a
substantial misrepresentation. As
discussed earlier in this section, the
Department does not consider intent in
determining whether a substantial
misrepresentation was made and
believes that a borrower should receive
relief if the borrower reasonably relied
upon a misrepresentation to his or her
detriment.

Changes: None.

Comments: Several commenters
expressed concerns regarding the
subject matter or topics upon which a
substantial misrepresentation may be
based. A few commenters expressed
concerns that the substantial
misrepresentation standard narrows the
scope of borrower defenses by not
including claims relating to campus
safety and security, as well as those for
sexual or racial harassment. One
commenter expressed the view that not
including such non-loan related issues
is inconsistent with the purpose of the
HEA and the borrower defense
regulations. Another commenter said
that by excluding such topics, the
substantial misrepresentation standard
targets just proprietary institutions and
excludes traditional colleges.

Another commenter asked whether
statements about topics such as cafeteria
menu items, speakers hosted by a
school, or opponents on a team’s
athletic schedule would be considered
substantial misrepresentations.

One commenter supported using 34
CFR part 668, subpart F, as the basis for
borrower defense claims, including
limiting substantial misrepresentation
claims to the categories listed in subpart
F.

Discussion: We explain earlier our
reasons for why subjects that do not
relate the making of a borrower’s loan or
the provision of educational services for
which the loan was provided, such as
sexual or racial harassment and campus
safety or security, are included within
the scope of the borrower defense
regulations.

20 See, e.g., Rasmussen v. Apple Inc., 27 F. Supp.
3d 1027 (N.D. Cal. 2014); FTC Policy Statement on
Deception, 103 F.T.C. 110.
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As also discussed earlier in this
section, we disagree that the substantial
misrepresentation standard targets
proprietary institutions and excludes
issues facing public and private non-
profit schools.

In response to questions about
whether misrepresentations on specific
topics may form the basis of a borrower
defense, we note such determinations
will necessarily be fact and situation
specific-dependent inquiries. As
proposed, the substantial
misrepresentation standard considers a
number of factors in determining
whether a borrower defense claim may
be sustained. Proposed § 685.222(d)
specifies that the borrower defense
asserted by the borrower must be a
substantial misrepresentation in
accordance with 34 CFR part 668,
subpart F, that the borrower reasonably
relied on when the borrower decided to
attend, or to continue attending, the
school. 34 CFR part 668, subpart F,
specifically limits the scope of
substantial misrepresentation to
misrepresentations concerning the
nature of an eligible institution’s
educational program, 34 CFR 668.72;
the nature of an eligible institution’s
financial charges, id. at § 668.73; and
the employability of an eligible
institution’s graduates, id. at § 668.74. If
a misrepresentation falls within one of
these categories, then it may be a
misrepresentation upon which a
borrower may assert a borrower defense
claim. However, as required by the
revised language of § 668.71, the
Department would consider the totality
of the situation to determine whether
the statement was false, erroneous, or
misleading “under the circumstances.”
Additionally, the borrower would have
to show that he or she reasonably relied
upon the misrepresentation to his or her
detriment in deciding to attend the
school or in continuing his or her
attendance at the institution under
proposed § 685.222(d). If such
requirements are met, then it is possible
that a substantial misrepresentation may
form the basis of a borrower defense
claim.

Changes: None.

Comments: Several commenters
expressed concern that the standard
would result in schools being held
liable for misrepresentations of
contractors and others acting on their
behalf. According to one commenter,
this standard is acceptable for
enforcement activities conducted by and
guided by the Department in its
discretion, but is not suitable for
borrower defense. Another commenter
stated that, as proposed, § 685.222 is
unclear, because under § 685.222(a), a

borrower defense is limited to the act or
omission of the school, whereas under
§685.222(d), it does not appear to be
clear that the act or omission may be by
the school’s representatives.

Discussion: In response to concerns in
2010 that institutions may be held
accountable for false or misleading
statements made by persons with no
official connection to a school, the
Department narrowed the scope of
substantial misrepresentation to
statements made by the school, the
school’s representatives, or any
ineligible institution, organization, or
person with whom the eligible
institution has an agreement to provide
educational programs or those that
provide marketing, advertising,
recruiting, or admissions services. 75 FR
66916. As explained in 2010, such
persons actually either represent the
school or have an agreement with the
school for the specific purposes of
providing educational programs,
marketing, advertising, recruiting, or
admissions services. Section
§685.222(d) similarly names the
persons and entities making a
substantial misrepresentation upon
which a borrower may assert a claim
and echoes the official relationships in
§668.71. We believe the definition
provided in proposed § 685.222(d) does
not need further clarification. We also
believe that the specific persons and
entities identified in § 685.222(d) upon
whose substantial misrepresentation a
borrower may assert a borrower defense
claim is appropriate for the same
reasons stated in 2010 as to their
appropriateness for § 668.71 and decline
to make any changes in this regard.

Changes: None.

Comments: One commenter requested
that borrower defense claims extend to
guaranty agencies and, specifically,
suggested that § 685.222(d)(2) be revised
to enable the Secretary to consider
certain factors, listed in §685.222(d)(2),
to determine whether a guaranty
agency'’s reliance on a substantial
misrepresentation is reasonable.

Discussion: The Department’s
authority to regulate borrower defenses
arises from Section 455(h) of the HEA,
which describes borrower defenses that
may be asserted by a borrower to the
Department for loans made under the
Direct Loan Program. We do not believe
that it is appropriate to include guaranty
agencies, which are not participants in
the Direct Loan Program, in the
borrower defense regulations and
decline the commenter’s suggestion.

Changes: None.

Comments: One commenter
concurred with the Department’s goal of
deterring misrepresentations, but

requested that the Department exempt
foreign institutions with relatively small
numbers of American students from the
regulation. The commenter stated that
eligible foreign institutions are governed
by different countries’ laws and
oversight regimes, and that there are no
indicators that the issues giving rise to
borrower defense claims have affected
Americans enrolled in foreign
institutions.

Discussion: We do not agree that it
would be appropriate to ignore any
potential harm to students that may
constitute the basis of a borrower
defense from schools participating in
the Direct Loan Program, whether such
institutions are foreign or domestic. The
standards proposed in § 685.222 for
borrower defense were drafted for the
purpose of ensuring that students
receive consistent and uniform
treatment for borrower defense claims,
regardless of the type of institution.
Exempting some institutions from the
borrower defense process, whether
partially or fully, would undermine the
effectiveness of the regulation in
providing relief for borrowers and
providing the Department with
information on misconduct forming the
basis of borrower defenses among
institutions participating the Direct
Loan Program.

Changes: None.

Limitations on Department Actions To
Recover

Comments: Commenters objected to
the proposal to remove the limitations
period in current § 685.206(c) to
Department action to recover from the
school for losses arising from borrower
defense claims on both loans made
before July 1, 2017, and those made
thereafter. Section 685.206(c) refers to
§685.309(c), which in turn refers to the
three-year record retention requirement
in § 668.24. The current regulations also
provide that the three-year limitation
would not apply if the school received
actual notice of the claim within the
three-year period. Commenters objected
for a variety of reasons.

Several commenters argued that it
would be unduly burdensome and
expensive for institutions to retain
records beyond the mandatory three-
year record retention period. These
commenters also argued that it would be
unfair for an institution to have to
defend itself if it no longer has records
from the time period in question. One
commenter also noted that it would be
difficult for the Department to assess
claims in the absence of records. One
commenter disagreed with the
Department’s statements in the NPRM
that institutions have not previously
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relied on the three-year limitations
period and student-specific files are
likely unnecessary to a borrower
defense claim. A commenter asserted
that the records to which the current
record retention rule applies—including
the Student Aid Report (SAR),
documentation of each borrower’s loan
eligibility, documentation of each
borrower’s receipt of funds,
documentation of exit counseling,
documentation of the school’s
completion rates, among numerous
other categories of documents—would
be relevant and that the Department had
failed to demonstrate that resolution of
borrower defense claims would rarely, if
ever, turn on the records to which the
three-year record retention rule now
applies. The commenter contended that
these records will likely go to the heart
of borrower claims concerning
misrepresentation regarding student
loans.

Some commenters stated that schools
have tied their general record retention
policies to the three-year student aid
record retention regulation. Other
commenters contended that the
proposal would place an unfair, and
unnecessary burden on schools by
requiring them to retain records
indefinitely, even though a borrower
would reasonably be expected to know
within a few years after attendance
whether the student had a claim
regarding the training he or she had
received. Some commenters argued that
due process requires a defined
limitations period so that borrowers and
schools would know how long to retain
relevant records. These commenters also
suggested that a defined limitation
period would promote early awareness
of claims, and proposed a six-year
period for recovery actions on both
misrepresentation and contract claims.

A commenter asserted that periods of
limitation are enacted not merely to
reduce the risk of failing memories and
stale evidence, but to promote finality of
transactions and an understanding of
the possible risks that may arise from
transactions. This proposed change, the
commenter asserts, frustrates these
objectives served by periods of
limitation. One commenter contended
that an unlimited record retention
period would increase the risk that data
security lapses could occur.

One commenter suggested that the
limitation period for recovery actions
should be tied to the rule adopted by the
school’s accreditor, or to the statute of
limitations in the State, as even non-
student specific records, such as
catalogs (which the Department noted
are likely be the basis of borrower
defense claims), are likely to be

destroyed at the end of these retention
periods. Another commenter viewed the
proposal as an impermissible retroactive
regulation, by converting what was
enacted as defense to repayment into an
affirmative recovery claim, available to
the Department for recovery for losses
from actions of the school that occurred
before the new regulation took effect.
Discussion: We fully address in the
NPRM at 81 FR 39358 the contention
that removing or extending a limitation
period is unconstitutional and beyond
the power of the Department.2? As to the
objections that the change would be
unfair because schools in fact relied on
the record retention rules, we note first
that these record retention rules require
the school to retain specific, particular
student-aid related records. We include
the specific records that must be
maintained in order to provide the
context in which to address the
commenters’ assertion that these records
would go to the heart of borrower
defense claims. 34 CFR 668.24. The
commenters identify no lawsuits in
which resolution of the dispute actually
turned on any of the records listed here
and, with minor exceptions, we are
aware of no lawsuits against schools by
borrowers or government entities, or
borrower defense claims presented to
the Department, in which the records
described here are dispositive. In a
handful of instances, recognition of
borrower defenses under § 685.206
turned on records showing whether
refunds owed to students had in fact
been made, a requirement ordinarily
examined in the routine required
compliance audit and in Department
program reviews. In a few other cases,
Department reviews have identified
instances in which the school falsified
determinations of satisfactory academic
progress, another matter commonly
examined in routine audits and program
reviews, and we are amending the false
certification discharge provisions to
ensure that the Department can
implement relief when this particular
failure is identified. In contrast, even a
cursory review of claims raised by
students and student borrowers over the
years that would constitute potential

21 We add only that statutes of limitation
applicable to government actions to collect these
claims affect only the ability to recover by a
particular action, and do not extinguish claims.
Thus, a suit by the government to collect a liability
arising in title IV, HEA program remains governed
by the limitation periods in 28 U.S.C. 2415(a), while
actions to collect by Federal offset have not, since
subsection (i) was added to § 2415 by the 1982 Debt
Collection Act to exempt actions to collect by
administrative offset under 31 U.S.C. 3716, which
originally imposed a 10-year statute of limitations,
until amended in 2008 to remove any limitation
period from collection by Federal offset.

borrower defense claims have turned
not on the individualized aid-specific
records itemized in the Department’s
record retention regulations, but on
broadly disseminated claims regarding
such matters as placement rates,22
accreditation status,23 and employment
prospects.24

Whether a school actually retains
records relevant to the borrower’s claim
does not determine the outcome of any
claim, because the borrower—and in
group claims, the Department—bears
the burden of proving that the claim is
valid. The borrower, or the Department,
must therefore have evidence to
establish the merit of the claim, a
prospect that becomes more unlikely as
time passes. If the borrower or the
Department were to assert a claim
against the school, the school has the
opportunity to challenge the evidence
proffered to support the claim, whether
or not the school itself retains
contradictory records.

We acknowledge, however, that
institutions might well have considered
their potential exposure to direct suits
by students in devising their record
retention policies for records that may
in fact be relevant to borrower defense
type claims. Although we consider
applicable law to support collection of
claims by offset without regard to any
previously applicable limitation period,
we recognize that the burden of doing
so may be unwarranted after the
limitation period otherwise applicable
had expired and the institution had no
reason to expect that claims would arise
later. Under current regulations, there is
no limit on the time in which the
Department could take recovery action
if the institution received notice of a
claim within the three-year period.
Under the current regulation, an
institution must have “actual notice of
a claim” to toll the three-year period.
An institution would in fact have ample
warning that the claims may arise from
other events besides receipt of a claim
from an individual, such as lawsuits

22 See Armstrong v. Accrediting Council for
Continuing Educ. & Training, Inc., 168 F.3d 1362,
1369 (D.C. Cir. 1999), opinion amended on denial
of reh’g, 177 F.3d 1036 (D.C. Cir. 1999)

23 California v. Heald Coll., No. CGC-13-534793,
Sup. Ct. Cty of San Francisco (March 23, 2016);
Consumer Fin. Prot. Bureau v. Corinthian Colls.,
Inc., No. 1:14-CV-07194, 2015 WL 10854380 (N.D.
111. Oct. 27, 2015); Ferguson v. Corinthian Colls.,
Inc., 733 F.3d 928 (9th Cir. 2013); Moy v. Adelphi
Inst., Inc., 866 F. Supp. 696, 706 (E.D.N.Y. 1994)
(upholding claim of common law misrepresentation
based on false statements regarding placement
rates.); Lilley v. Career Educ. Corp., 2012 IL App
(5th) 100614-U (Oct. 25, 2012); Fed. Trade Comm’n
v. DeVry Educ.Group, Inc., C.A. No. 15-CF-00758
(S.D. Ind. Filed Jan. 17, 2016).

24 Suarez v. E. Int’l Coll., 428 N.J. Super. 10, 50
A.3d 75 (App. Div. 2012).
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involving the same kind of claim, law
enforcement agency investigations, or
Department actions. State law,
moreover, already commonly recognizes
that the running of limitation periods
may be suspended for periods during
which the claimant had not yet
discovered the facts that would support
a claim, and may impose no limit on the
length of the suspension, effectively
allowing a claim to be asserted long
after the otherwise applicable limitation
period had run. The limitation period
applicable to a particular recovery claim
will thus depend—for current loans—on
the limitation period State law would
impose on an action by the student
against the institution for the cause of
action on which the borrower seeks
relief, as that period may be affected by
a discovery rule, as well as whether an
event has occurred within that period to
give the institution notice. The current
three-year limit would be retained,
subject to the notice provisions, if that
limit exceeded the applicable State law
limitation. For new loans, the applicable
periods would be those in
§685.222(e)(7) and § 685.222(h)(5); for
actions based on judgments, no
limitation would apply.

We recognize that the retention of
records containing personally
identifiable information poses data
security risks. However, the school
already faces the need to secure such
information, and we expect the school
to have already adopted steps needed to
do so. The regulation does not impose
any new record retention requirement.

Changes: We have amended
§685.206(c) to remove the provision
that the Secretary does not initiate a
recovery action later than three years
after the last year of attendance, and we
have modified § 685.206(c)(3) to provide
that the Department may bring a
recovery action against the school
within the limitation period that would
apply to the cause of action on which
the borrower defense is based, unless
within that period the school received
notice of the borrower’s claim. We have
further modified the regulations to state
that notice of the borrower’s claim
includes actual notice from the
borrower, a representative of the
borrower, or the Department, of a claim,
including notice of an application filed
pursuant to § 685.222 or § 685.206(c);
receipt of a class action complaint
asserting relief for a class that may
include the borrower for underlying
facts that may form the basis of the
borrower defense claim; and notice,
including a civil investigative demand
or other written demand for
information, from a Federal or State
agency that it is initiating an

investigation into conduct of the school

relating to specific programs, periods, or
practices that may affect the student for

underlying facts that may form the basis
of the borrower defense claim.

We have also revised §685.222(h)(5)
and (e)(7) to provide that the
Department may bring a recovery action
against the school for recovery of claims
brought under § 685.222(b) at any time,
and may bring a recovery action for
recovery of claims brought under
§685.222(c) or (d) within the limitation
period that would apply to the cause of
action on which the borrower defense is
brought, unless within that period the
school received notice of the borrower’s
claim. The Department further modifies
§685.222(h)(5) to include the same
description of events that constitute
notice as described above.

Comments: One commenter requested
that the Department continue the three-
year statute of limitations period for
loans disbursed prior to July 1, 2017.
Another commenter suggested it would
be unfair for the Department to hold an
institution accountable for claims going
back more than ten years.

Discussion: As noted in the NPRM,
the Department will continue to apply
the applicable State statute of
limitations to claims relating to loans
disbursed prior to July 1, 2017. We also
note that we will apply all aspects of
relevant State law related to the statute
of limitations as appropriate, including
discovery rules and equitable tolling.
However, these comments may reflect a
drafting error in the NPRM that
suggested loans disbursed prior to July
1, 2017, would be subject to the new
limitations period established by the
final regulations.

Changes: We have revised
§685.222(a)(5) to make clear that the
six-year statute of limitations period
established under that section does not
apply to claims under § 685.206(c).

Expansion of Borrower Rights

Comments: A number of commenters
noted that the regulations in proposed
§685.206(c) expand the rights of
borrowers by allowing borrowers to
assert defenses regardless of when the
loan was disbursed. Under the current
regulations, a defense to repayment is
available only when collection on a
Direct Loan has been initiated against a
borrower, such as wage garnishment or
tax offset proceedings. The commenters
asserted that the revisions to the
borrower defense regulations have
reconstituted current defenses to
collection, so they now serve as the
bases for expanded borrower rights to
initiate an action for affirmative debt
relief at any time.

Discussion: We disagree that proposed
§685.206(c) would be an expansion of
borrowers’ rights as to the context in
which a borrower defense may be
raised. As explained by the Department
in 1995, 60 FR 37769-37770, the Direct
Loan borrower defense regulations were
intended to continue the same treatment
for borrowers and the same potential
liability for institutions that existed in
the FFEL Program—which allowed
borrowers to assert both claims and
defenses to repayment, without regard
as to whether such claims or defenses
could only be brought in the context of
debt collection proceedings.
Specifically, FFEL borrowers’ ability to
raise such a claim was pursuant the
Department’s 1994 inclusion in the
FFEL master promissory note for all
FFEL Loans a loan term 25—that remains
in FFEL master promissory notes to this
day—stating that for loans provided to
pay the tuition and charges for a for-
profit school, “any lender holding [the]
loan is subject to all the claims and
defenses that [the borrower] could assert
against the school with respect to [the]
loan” (emphasis added).26 See also Dept.
of Educ., Dear Colleague Letter Gen 95—
8 (Jan. 1995) (stating the Department’s
position that borrower defense claims
would receive the same treatment as
they were given in the FFEL program,
which allowed borrowers to not only
assert defenses but also claims under
applicable law).

We also disagree that the revisions to
§685.206(c) expand any timeframe for a
borrower to assert a borrower defense.
As explained above, the Department’s
borrower defense regulation at
§685.206(c) was based upon the right of
FFEL borrowers to bring claims and
defenses, which in turn was adopted
from the FTC’s Holder Rule provision.
The FTC has stated that applicable State
law principles, such as statutes of
limitations as well as any principles that
would permit otherwise time-barred
claims or defenses against the loan
holder, apply to claims and defenses
brought pursuant to a Holder Rule
provision.2? The Department’s position
on the application of any applicable
statutes of limitation or principles that

25 This loan term was adapted from a similar
contract provision, also known as the Holder Rule,
required by the Federal Trade Commission (FTC) in
certain credit contracts. See 40 FR 533506.

26 The substance of this loan term was also
adopted as part of the FFEL Program regulations at
34 CFR 682.209(g) in 2009.

27 Letter from Stephanie Rosenthal, Chief of Staff,
Division of Financial Practices, Bureau of Consumer
Protection, FTC to Jeff Appel, Deputy Under
Secretary, U.S. Dep’t. of Educ. (April 7, 2016),
available at www.ftc.gov/policy/advisory-opinions/
letter-stephanie-rosenthal-chief-staff-division-
financial-practices-bureau.
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may permit otherwise time-barred
claims is the same as the FTC’s. We do
not seek to change this position in
revising § 685.206(c), which would
apply to loans first disbursed before July
1, 2017.

Changes: None.

Administrative Burden

Comments: A group of commenters
questioned the validity of the
Department’s argument that maintaining
a State-based standard would be
administratively burdensome. The
commenters suggested that the
Department could establish a system for
determining which State’s laws would
pertain to students enrolled in distance
education programs.

Several commenters criticized the
Federal standard as being too broad and
vague to provide sufficient
predictability to institutions. One of
these commenters asserted that the
proposed regulations could encourage
borrowers to file unsubstantiated
claims. Many commenters noted that
borrowers have existing avenues to
resolve issues with their schools, using
the complaint systems provided by
institutions, accrediting agencies, and
States, as well as judicial remedies.

One commenter suggested that the
implementation of the proposed
regulations would hamper interactions
between school employees and students
by creating an environment where any
interaction could be misconstrued and
used as a basis for borrower defense.
The commenter concluded that this
dynamic would increase the burden on
schools as they seek to implement
means of communicating to and
interacting with borrowers that mitigate
risk.

Several commenters recommend that
the Federal standard describe the
specific acts and omissions that would
and would not substantiate a borrower
defense claim. Another commenter
suggested that the final rule include
examples of serious and egregious
misconduct that would violate the
Federal standard.

Discussion: Reliance upon State law
not only presents a significant burden
for Department officials who must apply
and interpret various State laws, but
also for borrowers who must make the
threshold determination as to whether
they may have a claim. Contrary to the
commenter’s assertion, this challenge
cannot be resolved through the
Department’s determination as to which
State’s laws would provide protection
from school misconduct for borrowers
who reside in one State but are enrolled
via distance education in a program
based in another State. Some States

have extended their rules to protect
these students, while others have not.

We agree with commenters that the
Federal standard does not provide
significant predictability to institutions
regarding the number or type of
borrower defense claims that may be
filed or the number of those claims that
will be granted. However, the purpose
of the Federal standard is not to provide
predictability, but rather, to streamline
the administration of the borrower
defense regulations and to increase
protections for students as well as
taxpayers and the Federal government.
That being said, the bases for borrower
defense claims under the new Federal
standard—substantial
misrepresentation, breach of contracts,
and nondefault, contested judgments by
a court or administrative tribunal of
competent jurisdiction for relief—do
provide specific and sufficient
information to guide institutions
regarding acts or omissions pertaining to
the provision of Direct Loan or
educational services that could result in
a borrower defense claim against the
institution.

We do not agree that implementation
of the Federal standard will hamper
interactions between school personnel
and students. Institutions that are
providing clear, complete, and accurate
information to prospective and enrolled
students are exceedingly unlikely to
generate successful borrower defense
claims. While individuals may continue
to misunderstand or misconstrue the
information they are provided, a
successful borrower defense claim
requires the borrower to demonstrate by
a preponderance of the evidence that a
substantial misrepresentation or breach
of contract has occurred.

We decline to describe the specific
acts and omissions that would and
would not substantiate a borrower
defense claim, as each claim will be
evaluated according to the specific
circumstances of the case, making any
such description illustrative, at best. We
believe the elements of the Federal
standard and the bases for borrower
defense claims provide sufficient clarity
as to what may or may not constitute an
actionable act or omission on the part of
an institution.

Changes: None.

Authority

Comments: A group of commenters
expressed concern that the proposed
Federal standard exceeds the
Department’s statutory authority. This
same group of commenters opined that
the proposed Federal standard violates
the U.S. Constitution.

Two commenters suggested that the
proposed regulations have exceeded the
Department’s authority to promulgate
regulations for borrowers’ defenses to
repayment on their Federal student
loans when advanced collection activity
has been initiated. One of these
commenters suggested that loan
discharges based on institutional
misconduct should be pursued only
when the Department has court
judgments against a school, final
Department program review and audit
determinations, or final actions taken by
other State or Federal regulatory
agencies, after the school has been
afforded its due process opportunities.

Discussion: The Department’s
authority for this regulatory action is
derived primarily from Sections 454,
455, 487, and 498 of the Higher
Education Act, as discussed in more
detail in the NPRM. Section 454 of the
HEA authorizes the Department to
establish the terms of the Direct Loan
Program Participation Agreement, and
section 455(h) of the HEA authorizes the
Secretary to specify in regulation which
acts or omissions of an institution of
higher education a borrower may assert
as a defense to repayment of a Direct
Loan. Sections 487 and 498 authorize
the adoption of regulations to assess
whether an institution has the
administrative capability and financial
resources needed to participate in the
title IV, HEA programs.28

Support for regulating in particular
areas is also found in Section 432(a) of
the HEA, which authorizes the Secretary
to issue regulations for the FFEL
program, enforce or compromise a claim
under the FFEL Program; section 451(b)
provides that Direct Loans are made
under the same terms and conditions as
FFEL Loans; and section 468(2)
authorizes the Secretary to enforce or
compromise a claim on a Perkins Loan.

Section 452(j) of the GEPA authorizes
certain compromises under Department
programs, and the Administrative
Dispute Resolution Act, 31 U.S.C. 3711,
authorizes a Federal agency to
compromise or terminate collection of a
debt, subject to certain conditions.

The increased debt resolution
authority is provided in Public Law
101-552 and authorizes the Department
to resolve debts up to $100,000 without
approval from the Department of Justice
(DOJ).

The HEA vests the Department with
the sole authority to determine and

28 This discussion addresses the Department’s
authority to issue regulations in the areas described
below. As discussed earlier, the Department’s
authority to recoup losses rests on common law as
well as HEA provisions included among those cited
here.
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apply the appropriate sanction for HEA

violations. The Department’s authority

for the regulations is also informed by

the legislative history of the provisions

of the HEA, as discussed in the NPRM.
Changes: None.

Making of a Loan and Provision of
Educational Services

Comments: Several commenters
expressed support for the Department’s
efforts to limit the scope of borrower
defense claims by focusing the proposed
regulations on acts or omissions that
pertain to the provision of educational
services. However, these commenters
also suggested that the phrase,
“provision of educational services” was
open to interpretation and, as such, may
not effectively constrain potential
claims. One commenter suggested
revising the phrase to read, “provision
of educational services related to the
program of study.”

A number of commenters requested
that the clarification included in the
preamble to the NPRM, explaining that
claims pertaining to personal injury,
allegations of harassment, educational
malpractice, and academic or
disciplinary actions are not related to
the making of a borrower’s Direct loan
or the provision of educational services
be included in the regulatory text, as
they viewed these specific examples as
particularly helpful clarifications.

Two commenters listed a number of
specific circumstances that may or may
not fall within the scope of providing
educational services, and requested that
the Department provide an analysis of
these acts and omissions.

Another commenter remarked that the
Department’s efforts to limit the scope
of borrower defense claims by focusing
the proposed regulations on acts or
omissions that pertain to the provision
of educational services fell short of its
objective. Similar to other commenters,
this commenter requested that the
Department provide explicit
descriptions of the claims that would
and would not meet the proposed
standard.

Another commenter who shared this
view suggested the Department include
in the final regulations a discussion of
the factors that would be considered in
determining whether a borrower defense
claim pertained to the provision of
educational services.

Discussion: We appreciate the support
for our efforts to appropriately limit the
scope of borrower defense claims to
those that are related specifically to the
provision of educational services or the
making of a Direct Loan. We understand
the commenters’ interest in further
clarification. However, we do not

believe it is appropriate to provide
detailed institutional-borrower
scenarios, or a hypothetical discussion
of the analytic process the Department
would undertake to ascertain whether a
specific borrower’s claim related to the
provision of educational services or the
making of a Direct Loan at this time. As
is often the case in matters that address
an individual’s experience as part of the
Federal Student Aid process, the
Department’s determination of whether
a claim pertains to the provision of
educational services or the making of a
Direct Loan will depend greatly upon
the specific elements of that claim.

For example, while it may appear to
be a relatively straightforward clarifying
change to amend the regulatory
language to read, “provision of
educational services related to the
program of study,” such a change could
be interpreted to mean that claims
related to more general concerns
associated with the institution’s
provision of educational services would
not be considered. That is not our
intent, and we believe the regulatory
language as proposed best captures the
intended scope of borrower defense
claims.

Similarly, we do not believe that
including in the regulatory language
specific examples of acts or omissions
that would not be considered in a
borrower defense is appropriate at this
time. These circumstances may evolve
over time, necessitating a re-evaluation
of their relevance. The Department can
provide additional clarification, as
needed, through other documents, such
as a Dear Colleague Letter, Electronic
Announcement, or the FSA Handbook.

Changes: None.

Comments: One commenter
recommended that the phrase “making
of a Direct Loan” be revised to include
the phrase “for enrollment at the
school,” to ensure consistency with the
proposed regulatory language in
§685.222(a)(5). The commenter
suggested that this modification would
be required to ensure that all Direct
Loans a borrower has obtained attend a
school are covered by the regulation.

Discussion: We agree with the
commenter that such a change would
ensure consistency throughout the
regulation.

Changes: We have revised
§685.206(c) to include the qualifying
phrase, “for enrollment at the school”
when referring to the “making of the
loan.”

Comments: Several commenters
expressed concern that the proposed
borrower defense regulations would
limit borrower defense claims to acts or
omissions that occurred during the same

academic year in which the borrower
obtained a Direct Loan for which he or
she is now seeking a loan discharge.
One commenter suggested this concern
could be ameliorated by amending the
regulatory language in § 685.222(a)(5) to
include acts and omissions that occur
prior to enrollment (e.g., marketing,
recruitment) and after the borrower has
left the school (e.g., career placement).

Another commenter expressed
concern that the limitation of scope
would create of discrepancy between
loan proceeds that were used to pay for
tuition and loan proceeds used to pay
for other elements of the institution’s
cost of attendance.

Discussion: The preamble to the
NPRM explicitly acknowledged that the
proposed standard described in
§685.206(c) and § 685.222(b), (c), and
(d), would include periods of time prior
to the borrower’s enrollment, such as
when the borrower was being recruited
by the school, and periods of time after
the borrower’s enrollment, such as
when the borrower was seeking career
advising or placement services. 81 FR
39337.

The regulatory language in
§685.222(a)(5) refers to the making of a
Direct Loan that was obtained in
conjunction with enrollment at the
school. This would include all eligible
elements of the school’s cost of
attendance for which a Direct Loan can
be obtained. The language in § 685.222
does not restrict potential borrower
relief to the portion of a Direct Loan
used to pay for tuition.

Changes: None.

Comments: None.

Discussion: In further reviewing
proposed § 685.222(a)(6), the
Department has determined that
including an affirmative duty upon the
Department to notify the borrower of the
order in which his or her objections, if
he or she asserts other objections in
addition to borrower defense, to his or
her loan will be determined is too
burdensome because it would require
the expenditure of administrative
resources and time, even if not desired
by the borrower. The borrower may
contact the Department to find out the
status of his or her objections, including
borrower defense, if desired.

Changes: We have revised
§685.222(a)(6) to remove the
requirement that the Department notify
the borrower of the order in which his
or her objections to a loan will be
determined.

Limitation Periods (Statute of
Limitations)

Comments: Several commenters
requested that the Department allow
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students to recoup loan funds already
paid beyond the proposed six-year
statute of limitations. These commenters
argued that students often do not know
that they are entitled to relief for many
years. Some commenters stated that the
beginning of the time limit would be
difficult for borrowers to determine,
since it could vary depending on the
specifics of the alleged misconduct.
Another commenter stated that some
institutions have been defrauding
borrowers for decades. One commenter
stated that since there is no time limit
for false certification discharges, there
should not be a time limit for borrower
defenses. A group of commenters argued
that since there is no limit on the
Department’s ability to collect student
debt, there should not be a limit on the
ability of borrowers to recover. Other
commenters pointed to the relatively
smaller number of borrower
applications, as opposed to numbers of
borrower estimated to be eligible for
relief, from Corinthian as evidence that
many borrowers do not know they have
claims.

Discussion: As noted in the NPRM,
the six-year statute 29 of limitations is
only applicable to students’ claims for
amounts already paid on student loans.
A borrower may assert a defense to
repayment at any time. This rule
comports with the FTC Holder Rule 30
and general State law principles, as well
as general principles relating to the
defense of recoupment. See, e.g., Bull v.
United States, 295 U.S. 247, 262 (1935)
(“Recoupment is in the nature of a
defense arising out of some feature of a
transaction upon which the plaintiff’s
action is grounded. Such a defense is
never barred by the statute of limitations
so long as the main action itself is
timely.”) We understand that students
may not always be in a position to bring
borrower defense claims immediately,
but believe the final regulations strike a
balance between allowing borrowers
sufficient time to bring their claims and
ensuring that the claims are brought
while there is still evidence available to
assess the claims.

Changes: None.

General Process

Comments: Many commenters and
groups of commenters expressed

29In the NPRM, we explain our reasoning for
establishing a six-year statute of limitations for the
breach of contract and substantial
misrepresentation standards under § 685.222(c) and
(d). Further, we note that six-year period echoes the
period applicable to non-tort claims against the
United States under 28 U.S.C. 2401(a). See also 31
U.S.C. 3702.

30 The FTC Holder Rule is explained in more
detail elsewhere in the ““State Standard” and
“Expansion of Borrower Rights” sections.

concerns about potential due process
issues with the process proposed in
§685.222(e) for individual borrowers to
pursue borrower defense claims. These
commenters asserted that the
Department should allow institutions to
actively participate in all aspects of the
process, starting with a right to be
notified of the claim and an opportunity
to review the claimant’s assertions and
supporting documentation. These
commenters further proposed that the
Department’s hearing official should
advise the institution about the specific
arguments and documents used in the
fact-finding process. Some commenters
offered proposed timeframes for each
step in the review process, while
emphasizing that most determinations
should be made based solely on
document review.

Some of these commenters
acknowledged the value of not
establishing a purely adversarial
process, but emphasized the need to
balance the interests of providing relief
to students who were treated unfairly
with the rights of schools to defend
themselves, especially in light of the
possible financial and legal exposure to
institutions and potentially taxpayers.

Several commenters also contended
that the exclusion of school
participation in the individual process
is especially problematic because of the
fact-specific nature of such claims.
These commenters expressed their
belief that most individual cases cannot
be thoroughly investigated without
school input. Some commenters
suggested that the proposed regulations
flip the presumption of innocence that
applies in many processes on its head
and unfairly burdens institutions
without an adequate process to
vindicate their claims.

While many commenters emphasized
that the proposed process tilts too
favorably toward claimants, a few
commenters asserted that it may not
always fully protect the rights of
adversely affected borrowers.
Additionally, they noted that the
Department’s proposal removed not
only the option of arbitration, but also
the borrower’s choice in the makeup of
and the representation for the group.
These commenters asserted that the
rights of an individual claimant could
be adversely affected because of some
defect in a group claim that the
Department interprets will cover the
affected individual. They further stated
that borrowers have no recourse to
challenge the Department official’s
determination, who they allege will be
acting under a set of obtuse and poorly
defined rules, resulting in
determinations benefitting borrowers

who were not wronged and possibly
denying relief to deserving claimants.

Discussion: Schools will not be held
liable for borrower defense claims until
after an administrative proceeding that
provides them due process. The
Department already runs such
proceedings in its Office of Hearings
and Appeals on matters such as
assessing a school’s liability to the
Department or limiting, suspending, or
terminating a school’s title IV
participation.

We disagree that moving a claimant
from the individual process into the
group process negatively impacts the
borrower. In fact, we believe the
borrower may receive a faster decision
using the group process. Additionally,
the borrower maintains the ability to
request reconsideration if there is new
evidence that was not previously
considered. Finally, the borrower
retains the right to “opt-out” of the
group process.

The Department will outline specific
procedures, including other details
requested by the commenters, in a
separate procedural rule. We believe
this is the most appropriate place for
such detail.

Changes: None.

Comments: Many commenters
expressed concerns relating to proposed
§685.222(e)(3), which provides for a
Department official to administer the
individual borrower process. Many of
these commenters were concerned that
these officials would have too much
authority in deciding what evidence to
review and use in decision making.
Some of these commenters also argued
that giving the Department’s official the
sole discretion over disposition of the
claims actually denies borrowers certain
rights.

Several commenters claimed that the
Department official would be subject to
political influence and not necessarily
the unbiased, independent, and
impartial party needed in this role.

Discussion: Department officials make
independent decisions daily regarding
the merit of objections to loan
enforcement raised by borrowers who
default on their loans, and borrower
defense would be no different.
Department officials also make
decisions regarding institutional
liabilities to the Department and
enforcement actions against institutions.
These officials do so in accordance with
established standards in the APA for
such decisions made by administrative
agencies, such as ensuring that decision
makers do not report to individuals
responsible for managing or protecting
the funds of an agency.
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As discussed during negotiated
rulemaking, the Department also plans
to outline more specific details about
the process for schools and borrowers in
forthcoming procedural rules.

Changes: None.

Comments: Commenters argued that
the Department’s proposed structure in
§685.222(e) places too much authority
with the Department and its officials,
creating a conflict of interest. These
commenters had misgivings about
designating an official who would have
the ability to perform multiple
functions, including adjudicating cases,
creating groups from individual claims,
as well as advocating on behalf of the
group. Several commenters called for
separation between the investigative
and adjudicative functions.

Many of these commenters expressed
concern that the entire process created
conditions that would inevitably lead to
unfair treatment of schools. This
argument is based on the hypothesis
that the inherent conflicts in the
proposed investigative and adjudication
processes will result in a high number
of vindicated claims and the cost
associated with high levels of loan
forgiveness will force the Department to
seek indemnification from schools
regardless of the legitimacy of the
claims.

Numerous commenters also expressed
concerns that some of the Department
officials hearing cases may not have the
requisite experience to properly and
dispassionately evaluate and decide
these cases. Several commenters
specifically offered alternatives to the
Department’s officials, including using
independent hearing officials,
administrative law judges, or a third
party such as a member of the American
Arbitration Association to decide cases.
Some commenters specifically
suggested this separation to ensure the
decision maker would be more insolated
form political pressures.

One commenter also noted that the
proposed rule does not provide for
review of determinations by the
Secretary, which specifically limits the
Secretary’s authority.

Discussion: As we make clear
elsewhere here, the Department will
undertake any action to recover against
a school under specific procedures that
are being developed and will ensure an
opportunity for the school to present its
defenses and be heard. The process will
be comparable to that provided under
part 668, subpart G for actions to fine,
or to limit, suspend or terminate
participation of, a school, and under
part 668, subpart H for audit and
program review appeals. The hearing
will be conducted by a Department

official who is independent of the
component of the Department bringing
the action. This is currently done for
appeals under subparts G and H, and
like those procedures, the new
procedures would include an
opportunity for an appeal to the
Secretary. Any final decision reached in
these proceedings would be reviewable
under section 706 of the APA, 5 U.S.C.
706, as are final decisions under
subparts G and H. The separation of
functions under those subparts fully
complies with the requirements that
would apply under the APA, to which
some commenters have alluded, and
would be mirrored in the procedure
used for recoveries against schools.
However, neither the APA nor other
applicable law requires the Department
to provide an appeal from an
administrative decision maker to the
Secretary or other senior authority, and
the decision of the official designated
the authority to adjudicate individual
claims is final agency action, similarly
reviewable in an action brought under
section 706 of the APA. The Department
has conducted a great number of such
individual adjudications of borrower
objections to Federal payment offset and
wage garnishment over the past
decades, and neither those procedures,
nor those used for Federal salary offset,
include any provision for an appeal
from the decision of the designated
official to the Secretary. 34 CFR 30.33,
34 CFR part 31, 34 CFR part 34.

Changes: None.

Comments: One commenter expressed
support for restricting borrowers from
receiving relief where relief was already
granted for the same complaint through
a separate source. Conversely, another
commenter requested additional legal
recourse to collect damages beyond the
borrower defense to repayment process.

Discussion: The individual
application process in
§685.222(e)(1)(i)(C) requires the
borrower to inform the Department of
any other claim based on the same
information and any payments or
credits received resulting from such a
claim. The NPRM included performance
bond holders and tuition recovery
programs as examples of sources of
these payments or credits. The statutory
authority in section 455(h) of the HEA
provides for defense to repayment of a
Direct Loan. The Department’s ability to
provide relief for borrowers is
predicated upon the existence of the
borrower’s Direct Loan, and that relief is
limited to the extent of the Department’s
authority to take action on such a loan.
By providing relief appropriate to the
borrower’s loss, and based on the
amount borrowed, the Department

would provide relief under the relevant
statutory authority. A borrower may
pursue the payment of other damages
for costs not covered by the Direct Loan
in court or via other available avenues
without restriction.

Changes: None.

Comments: Several commenters
expressed concern for frivolous, false,
exaggerated, or politically driven claims
and the accompanying administrative
burden and cost this process will place
on institutions and the Department.
Commenters suggested a firm statute of
limitations for filing claims, increasing
the burden of proof for the student,
limiting opportunities to reopen cases,
and a prominently stated penalty for
filing false claims on the application
form to prevent false or exaggerated
claims.

Discussion: We believe the
commenters’ suggestions, though well
intentioned, would do little to reduce
any potential frivolous claims. As
outlined earlier, we believe we have
established a strong position for the
limitations periods and the burden of
proof in these regulations.

Additionally, an individual borrower
may only request reconsideration of an
application when he or she introduces
new information not previously
considered. The borrower defense
application form includes a certification
statement that the borrower must sign
indicating that the information
contained on the application is true and
that making false or misleading
statements subjects the borrower to
penalties of perjury. We believe these
protections against false or frivolous
claims are sufficient.

Changes: None.

Comments: Several commenters and
groups of commenters contended that
the Department should provide equal
relief to Direct Loan and FFEL
borrowers. These commenters objected
to the Department’s proposed process in
§685.206, which would require FFEL
borrowers who want to apply for a
borrower defense to consolidate their
FFEL Loans into the Direct
Consolidation Loans. These commenters
noted that over 40 percent of borrowers
with outstanding Federal loans have
FFEL Loans and conveyed that
borrowers were typically not able to
choose among Federal loan programs.
One commenter noted the inequities
pertain not only to borrowers, but also
to schools. Institutions with significant
FFEL volume face reduced risk of
Department efforts to recover funds.
One commenter specifically indicated
that requiring FFEL borrowers to
consolidate obliterates the use of the
group process because FFEL borrowers
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cannot be automatically included in the
group without further action on their
part.

These commenters also noted
inequities in relief for FFEL borrowers,
which includes no mechanism to seek
refund of amounts already paid by the
borrower. Thus, the commenters asked
the Department to stop all collection
activities upon receipt of a FFEL
borrower’s application to at least reduce
the amount the borrower pays on the
loan. Additionally, these commenters
requested that the Department apply
forbearance to FFEL borrowers in the
same manner as with Direct Loan
borrowers.

While expressing a strong preference
for identical treatment of Direct Loan
and FFEL borrowers, one commenter
also recognized that this might not be
possible, and suggested that the
Department could lessen the imbalance
by specifying that a referral relationship
existed between lenders and institutions
when a large number of borrowers at a
school had the same lender. Another
commenter suggested that the
Department make findings of groups of
borrowers entitled to discharge of their
loans and require FFEL lenders to
comply with them.

One commenter articulated that the
Department could take additional steps
to assist FFEL borrowers in multiple
ways. First, the commenter suggested
that the Department could compel a
lender or guaranty agency to discharge
a loan. This commenter further
suggested that borrowers who dispute a
FFEL Loan who are denied can appeal
a lender or guaranty agency’s decision
to the Secretary, giving the Department
final authority in each case. Finally, the
commenter indicated that the
Department could move groups of loans
under the Department’s responsibility as
it would in cases where a guaranty
agency closes. The commenter claimed
that the Department previously took
such action for false certification and
closed school discharges.

Discussion: We seek to provide an
effective process for all borrowers
within the Department’s ability under
applicable laws and regulations.

Current regulations do not require a
FFEL lender to grant forbearance under
these circumstances except with regard
to a FFEL borrower who seeks to pay off
that FFEL Loan with a Consolidation
Loan, and that requirement provides a
time-limited option. 34 CFR
682.211(f)(11). Because the Secretary
has designated that section of the final
regulations for early implementation,
lenders may implement this provision
before it becomes a requirement on July
1, 2017. Thus, when these borrower

defense regulations take effect on July 1,
2017, FFEL Program lenders must grant
administrative forbearance when the
Department makes a request on behalf of
a borrower defense claimant, pursuant
to §682.211(i)(7).

We also do not believe we have
adequate data to identify those lenders
and schools that established a referral
relationship.

We believe we have outlined the best
possible path to relief for the remaining
FFEL borrowers within our legal
abilities. We appreciate the commenters’
suggestions for other ways to assist
FFEL borrowers in pursuing borrower
defenses, but do not believe those
suggestions are practicable. We
recognize that this process requires
additional steps for FFEL borrowers. To
mitigate this, as described in the
preamble to the NPRM, we will provide
FFEL borrowers with a preliminary
determination as to whether they would
be eligible for relief on their borrower
defense claims under the Direct Loan
regulations, were they to consolidate
their FFEL Loans into a Direct
Consolidation Loan. FFEL borrowers
may receive such a determination
without having to establish a referral
relationship between the lender of the
underlying FFEL Program Loan and the
school. The notice of preliminary
determination will provide information
on the Loan Consolidation process and
instructions on how to begin the
process. As described in § 685.212(k),
after the borrower consolidates into the
Direct Loan program, he or she may
receive an appropriate amount of relief
on the principal balance.

Changes: None.

Process for Individual Borrowers
(§685.222(e))

Comments: Multiple commenters and
groups of commenters suggested that the
Department unfairly limited the rights
of institutions and exceeded its
authority to recoup funds resulting from
borrower defense claims. They noted
that they believe that the HEA grants no
such authority. Moreover, these
commenters pointed out the difference
between such silence and the specific
authority in the HEA regarding closed
school discharges, false certification
discharges, and regarding Perkins
Loans.

The same commenters who asserted
that the Department exceeded its
authority with recoupment of successful
borrower defense claims stated that the
Department should outline the details of
its process if it proves it has such
authority. Several commenters
requested more information about the
recovery process from schools, focusing

on the institution’s involvement in the
process. Furthermore, some commenters
requested a specific appeal process for
attempts to recover funds from schools.

Discussion: As discussed more fully
elsewhere in this preamble, the
Department has ample legal authority to
recover losses on borrower defenses
from schools, and the absence of
explicit statutory provision authorizing
such recovery does not affect its
authority. We are developing specific
procedures for conducting such
recovery actions that will reflect current
regulations for appeals of audit and
program review claims and actions to
fine the school, or to limit, suspend, or
terminate its participation.

Changes: None.

Comments: Multiple groups of
commenters supported the
preponderance of evidence standard in
the Department’s individual process
proposed in § 685.222(e) and
appreciated that borrowers would not
need legal counsel to pursue a borrower
defense. Multiple commenters also
commented on the desire that the
process not penalize borrowers for the
absence of written documentation. They
noted that many borrowers may not
have items such as enrollment
agreements or other items that might
assist the Department in reviewing their
claims. The commenters added that this
should not be held against the
borrowers, as schools frequently do not
provide borrowers with copies of such
documents, and borrowers may
encounter difficulties in obtaining them.

One commenter suggested that, when
documents are not available because of
the school’s failure to provide the
borrower with proper documentation,
the burden should shift to the school to
disprove the claims from the borrower’s
attestation.

Another commenter suggested that
the Department specify that it will
accept a student’s sworn testimony,
absent independent corroborating
evidence contradicting it, as fulfilling
the preponderance of the evidence
standard (which requires the borrower
to persuade the decision maker that it is
more likely than not that events
happened or did not happen as
claimed). In other words, the
commenter suggested that, when a
borrower submits sworn testimony but
does not submit corroborating evidence,
the Department should not take this to
mean that there was no substantial
misrepresentation or breach of contract.
Another group of commenters suggested
that the Department track similar claims
and consider those claims as evidence
when reviewing applications.
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Another group of commenters
recommended that the Department
accept information on the application
form as sufficient for the claim,
requesting additional information only
when necessary. This group of
commenters pointed out that
misrepresentations were often from oral
statements made to the borrower that
did not include any written evidence.
Furthermore, this group of commenters
requested that the Department fully use
all available information it and other
Federal agencies possess, rather than
requesting it from borrowers.

Discussion: We disagree that the final
regulations should specify what weight
might be given to different types of
evidence, such as borrower testimony or
statements, under the preponderance of
the evidence standard specified in
§685.222(a)(2) for borrower defenses
under the Federal standard for loans
first disbursed after July 1, 2017. Under
§685.222(a)(2), the borrower has the
burden of demonstrating, by a
preponderance of the evidence, that it is
more likely than not that the facts on
which his or her borrower defense claim
rests have been met. However,
§685.222(e)(3) provides that for
individually filed borrower defense
applications, the designated Department
official will also consider other
information as part of his or her review
of the borrower’s claim. As noted in the
NPRM, 81 FR 39337, in practice, the
decision maker in a borrower defense
proceeding would assess the value, or
weight, of all of the evidence relating to
the borrower’s claim that has been
produced to prove that the borrower
defense claim as alleged is true. The
kind of evidence that may satisfy this
burden will necessarily depend on the
facts and circumstances of each case,
including factors such as whether the
claimant’s assertions are corroborated
by other evidence. Accordingly, we
decline to elaborate further on what
specific types of evidence may or may
not be viewed as satisfying the
preponderance of evidence standard.

Changes: None.

Comments: Several groups of
commenters encouraged the Department
to adopt a simple, accessible, and
transparent process for borrowers. These
commenters indicated support for a
process that reduces inequities in
resources so that borrowers interact only
with the Department, even when
additional information is needed from
the school. In particular, numerous
commenters expressed appreciation
that, under the proposed regulations,
borrowers would not be pitted against
institutions, which generally possess
significantly more resources.

While generally supportive of the
Department’s process, another group of
commenters expressed concern for the
potentially overwhelming number of
applications that would be filed in
connection with potential borrower
defense claims and questioned the
Department’s capacity to employ
enough capable staff to handle the large
workload. The same group noted the
benefits of specifying timeframes for
actions within the process, despite
recognizing the difficulty in doing so.

Discussion: With these regulations,
the Department works toward evening
the playing field for students. Individual
claims will be decided in a non-
adversarial process managed by a
Department official, and group claims
would be brought by the Department
against the school, not by students.
Thus, the process does not require
students to directly oppose schools. We
appreciate the support that some
commenters expressed for these
processes.

As we discussed in the NPRM, the
Department may incur administrative
costs and may need to reallocate
resources depending on the volume of
applications and whether a hearing is
required.

After having received only a few
borrower defense claims in over 20
years, the Department has now received
more than 80,000 claims in just over
two years. We responded by building an
entirely new process and hiring a new
team to resolve these claims. Our ability
to resolve claims quickly and efficiently
has grown and will continue to grow.
Particularly because we are still growing
our capacity, we are unable to establish
specific timeframes at this point for
processing claims. Additionally,
processing time is considerably affected
by the varied types and complexities of
claims.

Changes: None.

Comments: One group of commenters
strongly supported the Department’s
pledge to provide written
determinations to borrowers who
submit borrower defense claims.

Discussion: We appreciate the support
of these commenters.

Changes: None.

Comments: Another group of
commenters noted the difficulty that
many borrowers face in completing even
seemingly simple forms and in
explaining wrongdoing in a way that
clearly makes a complex legal argument.

Discussion: We appreciate the
commenters’ concern and do not expect
borrowers to submit a complicated,
lengthy narrative requiring any legal
analysis by the borrower to apply for
relief. We specifically set out to design

a process that would not be onerous for
borrowers and that would not require
third-party assistance, such as but not
limited to an attorney.

Changes: None.

Comments: Two commenters
suggested using existing school
complaint processes to resolve borrower
defense claims prior to a Department
review to reduce administrative burden
on the Department and on institutions.

Discussion: Nothing in these
regulations prohibits a borrower from
directly contacting an institution to
resolve a complaint. Additionally, a
borrower may pursue other paths to
relief, such as filing a claim with a State
consumer bureau or filing a lawsuit.
However, at the point where a borrower
approaches the Department for
assistance, we take seriously the
obligation to review the claim and to
respond to the borrower. We believe this
process provides the best avenue for
relief when a borrower applies for a
borrower defense claim. In addition to
using data collected from the
Department’s “FSA Feedback System,”
the Department will also continue to
partner with other Federal agencies that
are engaged in the important work
aimed of protecting the rights of
students. Depending on the specifics of
the case, these agencies may include the
CFPB, DOJ, FTC, the SEC, and the
Department of Defense among others.
The Department will also look to State
officials and agencies responsible for
education quality, student financial
assistance, law enforcement, civil rights,
and consumer protection.

Changes: None.

Comments: Multiple commenters
expressed support for the proposed
prohibition on capitalization of interest
when the Department suspends
collection activity following receipt of a
borrower defense application. However,
one of these commenters objected to the
Department prohibiting interest
capitalization when collection resumes
as a result of the borrower’s failure to
submit appropriate documentation. The
commenter believed this could lead to
false claims by borrowers seeking to
avoid repayment.

Discussion: We appreciate the
commenters’ support for the prohibition
of interest capitalization and believe it
is in line with our concept of the
appropriate use of capitalization, as the
borrower is not newly entering
repayment. Accordingly, we disagree
with the commenter who objected to
prohibiting capitalization upon
resumption of collection activity where
a borrower did not submit appropriate
documentation. We believe more
legitimate avenues exist for struggling
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borrowers to postpone or reduce
payment rather than filing false
borrower defense claims, and do not
believe that the prohibition of interest
capitalization in this narrow
circumstance provides significant
incentive for borrowers to incur the
significant risks associated with filing
false claims.

Changes: None.

Comments: One group of commenters
noted the importance of reconsideration
of borrower defense claims, especially
for borrowers completing applications
without assistance. This group,
however, encouraged the Department to
clearly explain the borrower’s right to
reconsideration, rather than merely
allowing borrowers to request
reconsideration with the Department
having discretion on whether to
consider the application.

Multiple commenters and groups of
commenters expressed concern with the
borrower’s ability to introduce new
evidence for reconsideration in
proposed § 685.222(e)(5). Specifically,
these commenters noted concerns that
individual claims could continue
indefinitely. These commenters
indicated that the Department should
include reasonable time limitations for
reconsideration of claims.

Another commenter suggested that
the Department official who made the
determination of the original claim
should not be permitted to review a
request for reconsideration and
suggested using a panel or board for
such claims.

Discussion: We highlight the
distinction between reconsideration of
an application and an appeal process. A
borrower must submit new evidence in
order for the Department to reconsider
an application, and there is no appeal
process. We believe it is important to
allow a borrower to submit new
evidence, which he or she may have
only recently acquired. We do not
intend to limit borrowers’ rights.
However, there needs to be finality in
the borrower defense process as well,
and we do not believe it is appropriate
to consider applications regarding
claims that have already been decided
unless there is clear demonstration that
new evidence warrants that
reconsideration. We will consider the
commenters’ suggestions regarding the
explanation of the reconsideration
process in our communications with
borrowers.

We believe the limitations periods for
borrower defense claims adequately
address the concern about time limits
and do not agree with imposing an
artificial limitation on borrower
applications for reconsideration for new

evidence based on a specific number or
time period.

We see no basis for requiring this
evaluation of new evidence to be made
by an individual other than the original
decision maker. This is a
reconsideration, not an appeal, and the
original decision maker is in a position
to efficiently make that decision.31
Therefore, we do not prohibit the same
official from hearing the reconsideration
claim.

Changes: None.

Comments: One commenter asked
that we restrict a borrower’s ability to
present new evidence in support of a
claim already rejected. The commenter
said that borrowers should be required
to show good cause for why the
evidence was not previously available.

Discussion: We disagree that
borrowers should be required to show
good cause for why evidence was not
previously available. We recognize that
borrowers may not have the same access
to information that the Department or
the school may have. Furthermore, we
believe that the requirements for “new
evidence” provide clear guidelines for
what is required. Section
685.222(e)(5)(i) specifies that “new
evidence” must be evidence that the
borrower did not previously provide,
but also must be relevant to the
borrower’s claim, and was not identified
by the decision-maker as being relied
upon for the final decision. For “new
evidence” to meet this standard, the
evidence cannot just be cumulative of
other evidence in the record at the time,
but must also be relevant and probative
evidence that might change the outcome
of the decision being reconsidered.

Changes: None.

Comments: Multiple commenters
suggested that the Department
specifically permit schools to appeal
decisions on any individual claim. One
commenter added that schools would
not file frivolous appeals, as the
resulting workload is too time-
consuming. The commenter further
suggested that if schools are not
provided with an appeal process, that
the Department should provide schools
with an opportunity to challenge the
Department official’s decision during
any related recoupment action.

Discussion: We do not include an
appeals procedure in the individual

31 This is hardly unusual: Under Social Security
regulations, the hearing officer who conducts the
disability hearing ordinarily conducts the
reconsideration determination. 20 CFR 404.917(a).
In addition, requests for relief from judgments—a
somewhat comparable plea to the request for
reconsideration at issue here are routinely
considered by the judge that issued the original
decision. Fed. R. Civ. P. 60.

borrower claim process. We believe the
reconsideration process adequately
allows borrowers to submit new
evidence. However, as one commenter
requested, the regulations do afford an
opportunity to present a defense when
the Department seeks to hold a school
liable and recover funds in both the
individual and group claim processes.

Changes: None.

Comments: Although the Department
outlined a separate process to recover
funds from an institution, a group of
commenters stated that the Department
needed to include the borrower to
ensure a fair process for the institution.

Discussion: We believe that using a
separate proceeding to determine
whether a group of borrowers have
meritorious claims, and if so, to recover
from the school for losses on those
claims, is an appropriate method to
achieve a fair result. The procedure will
accord the institution the right to
confront witnesses on whom the
Department would rely, and to call
witnesses on its own, as it currently has
under procedures under subpart G of
part 668. We also note that under
§685.222(j), borrowers are required to
reasonably cooperate with the Secretary
in any such separate proceeding.

Changes: None.

Comments: One commenter suggested
that borrowers should not be permitted
to bring individual claims when the
facts and circumstances have already
been considered by hearing official in a
group claim. The commenter expressed
concern that proposed § 685.222(h)
would allow for this to happen,
effectively providing borrowers a
second bite at the apple and violating
the legal principle of res judicata.

Discussion: We discuss the treatment
of individual claims from a student who
opted out of a group proceeding, or who
disputes the outcome of the group
proceeding decision as it pertains to his
or her claim, in our discussion of the
group process.

Changes: None.

Comments: A group of commenters
suggested that the Department modify
language in proposed
§685.222(e)(1)(1)(A) so that references to
the school more clearly emphasize that
we mean the school named on the
borrower defense to repayment
application.

Discussion: We agree that the
commenter’s suggested change clarifies
the intent of the regulation.

Changes: We revised
§685.222(e)(1)(1)(A) to reference ‘“‘the”
named school.

Comments: One commenter suggested
that the Department make available on
an annual basis a list of all borrower
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defense applications submitted (minus
any personally identifiable information)
along with outcome of the request. The
goal of this list would be to provide
transparent information to borrowers.

Discussion: We support transparency
in this process and will consider this
suggestion as we move forward with
implementation of the individual and
group processes.

Changes: None.

Comments: One commenter suggested
that the Department proactively conduct
a review of all federally guaranteed
loans back to 1995 (when the
commenter considers the regulations to
have been last considered) to determine
potentially eligible loans for a defense to
repayment. The commenter
recommended that the Department
identify loans for which there is a high
likelihood of granting a discharge
stemming from lawsuits, investigations,
etc.

Discussion: We do not believe that the
Department possesses adequate
information to accurately identify
potentially eligible loans on such a large
scale. As borrowers have had the ability
to bring borrower defense claims under
the current regulations for some time,
we do not believe a review of data over
more than 20 years is warranted.
Additionally, the Department cannot
determine through such a review
whether specific students were
subjected to misrepresentation, for
example, whether they relied on such
misrepresentations, and how they were
affected if they did so. The Department
must determine if relief is warranted,
and merely obtaining a loan to attend an
institution is not adequate to suggest
relief is due.

Changes: None.

Comments: None.

Discussion: In further reviewing
proposed § 685.222(e)(3)(ii), we have
determined that including an
affirmative duty upon the Department to
identify to the borrower records that
may be relevant to the borrower’s
borrower defense claim is too
burdensome because it would require
the expenditure of administrative
resources and time, even if not desired
by the borrower. As a result, we have
revised the § 685.222(e)(3)(ii) to provide
that the Department will identify
records upon the borrower’s request.

We note that we expect that
consideration of individual borrower
defense claims will lead to information
gathering as part of enforcement
investigations. When such an
investigation is ongoing, we may defer
release of records obtained in that
investigation to individual claimants to
protect the integrity of the investigation.

If requested, records will be made
available to individual claimants after
the investigation is complete and prior
to the borrower defense decision. We
may defer consideration of individual
claims where we determine that
releasing potentially relevant records
prior to the completion of the
investigation would be undesirable.

We have also determined that the
parallel identification of records to
schools, which under the proposed
regulations was permissive, would also
cause unnecessary administrative delay,
given that the fact-finding process
described in § 685.222(e) will not decide
any amounts schools must pay the
Secretary for losses due to the borrower
defense at issue. The school will have
the right and opportunity to obtain such
evidence, and present evidence and
arguments, in the separate proceeding
initiated by the Secretary under
§685.222(e)(7) to collect the amount of
relief resulting from the individually
filed borrower defense claim.

Changes: We have revised
§685.222(e)(3)(ii) to provide that the
designated Department official will
identify to the borrower the records the
Department official considers relevant
to the borrower defense upon request.
We have also revised § 685.222(e)(3)(ii)
to remove the identification of records
to schools.

Comments: One commenter expressed
support for the Department’s proposal to
allow claims made by individuals as
well as groups. However, the
commenter suggested that a right of
appeal for both institutions and
borrowers be provided in the individual
claims process as to open schools.

Discussion: During the negotiated
rulemaking sessions, the Department
heard from negotiators as to the
importance of a timely and streamlined
process for borrower defense claims. In
consideration of such concerns, the
Department believes that it is
appropriate that decisions made by the
designated Department official
presiding over the fact-finding process
for individually filed applications be
final agency decisions to avoid delays
that may be caused by an appeals
process. Borrowers are able to seek
judicial review of final agency decisions
in Federal court if desired. See 5 U.S.C.
702 & 704. Additionally, the borrower
will also be able to request that the
Secretary reconsider his or her claim
upon the identification of new evidence
under § 685.222(e)(5).

Although the fact-finding process
described in § 685.222(e) provides
schools with an opportunity to submit
information and a response, as
discussed in the NPRM, 81 FR 39347,

the fact-finding process for individually
filed applications do not determine the
merits of any resulting claim by the
Department for recovery from the
school. Rather, § 685.222(e)(7) provides
that the Secretary may bring a separate
proceeding for recovery, in which the
school will be afforded due process
similar to what schools receive in the
Department’s other administrative
adjudications for schools. Given that the
institution’s potential liability for the
Department’s recovery is to be
adjudicated in this separate process, the
Department does not believe that an
appeal right for schools should be
included in the § 685.222(e) fact-finding
process. As discussed earlier in this
section, the Department is developing
rules of agency practice and procedure
for borrower defenses that will be
informed by the Department’s rules and
protections for its other administrative
adjudications.

Changes: None.

Comments: None.

Discussion: In further reviewing
proposed § 685.222(e)(5), the
Department has determined that if a
borrower defense application is under
review because a request for
reconsideration by the Secretary has
been granted under § 685.222(e)(5)(i) or
because a borrower defense application
has been reopened by the Secretary
under § 685.222(e)(5)(ii), the borrower
should be granted forbearance or, if the
borrower is in default on the loan at
issue, then the procedure for a defaulted
loan should be followed, as when the
borrower filed an initial borrower
defense to repayment application.

Changes: We have revised
§685.222(e)(5) to provide that the
forbearance and defaulted loan
procedures will be followed when the
Secretary has granted a request for
reconsideration or has reopened a
borrower defense application.

Group Process for Borrower Defenses

Statutory Authority

Comments: Some commenters argued
that the Department’s proposed group
borrower defense process would violate
the HEA. These commenters stated that
section 455(h) of the HEA specifically
limits the Department’s authority to
specifying acts or omissions that an
individual borrower, as opposed to a
group, may assert as a defense to
repayment. These commenters argued
that the creation of a process that would
award relief to a borrower who has not
asserted a defense to repayment exceeds
the Department’s statutory authority. A
few commenters also stated that the
HEA does not authorize the Department
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to act as a class action attorney, and
stated that such authority requires
specific statutory authorization. One
commenter suggested that any provision
providing that the Secretary may
identify borrowers who have not filed a
borrower defense application as part of
a group process for borrower defense
should be removed.

One commenter stated a recent
recommendation from the
Administrative Conference of the
United States found that, while the APA
does not specifically provide for
aggregate adjudication, it does not
foreclose the possibility of such
procedures. The recommendation also
stated that agencies generally have
broad discretion in formal and informal
adjudications to aggregate claims.

Discussion: We disagree with
commenters’ assertion that the proposed
group process is in violation of the HEA.
The Department’s statutory authority to
enact borrower defense regulations is
derived from section 455(h) of the HEA,
20 U.S.C. 1087¢e(h), which states that
“the Secretary shall specify in
regulations which acts or omissions of
an institution of higher education a
borrower may assert as a defense to
repayment of a loan. . . .” While the
language of the statute refers to a
borrower in the singular, it is common
default rule of statutory interpretation
that a term includes both the singular
and the plural, absent a contrary
indication in the statute. See 1 U.S.C. 1.
We believe that, in giving the Secretary
the discretion to “specify which acts or
omissions” may be asserted as a defense
to repayment of loan, Congress also gave
the Department the authority to
determine such subordinate questions of
procedure, such as the scope of what
acts or omissions alleged by borrowers
meet the Department’s requirements,
how such claims by borrowers should
be determined, and whether such claims
should be heard contemporaneously as
a group or successively, as well as other
procedural issues. See FCC'v. Pottsville
Broad. Co., 309 U.S. 134, 138 (1940).

We believe that this discretion
afforded the Secretary under the statute
not only allows it to determine borrower
defense claims on a group basis and to
establish such processes and
procedures, but also authorizes the
Department to proactively identify and
contact borrowers who may qualify for
relief under the borrower defense
regulations based upon information in
its possession. As described in
§685.222(f), the Department would
notify such borrowers of the
opportunity to participate in the group
process, and inform such borrowers that
by opting out, the borrower may choose

to not assert a borrower defense. By
such notice and opt-out, borrowers who
had not previously filed an application
for borrower relief may assert a
borrower defense for resolution in the
group borrower defense process.

In response to comments that the
Department is not authorized to act as
a class action attorney, we note that, in
bringing cases before a hearing official
in the processes described in
§685.222(f), (g), and (h), the Department
would not be bringing claims as the
representative of the borrowers.
Although the Department would be
presenting borrower defense claims for
borrowers, with their consent as
described above, the Department official
would be bringing claims on its own
behalf as the administrator of the Direct
Loan Program, or alternatively as a
beneficiary of the fiduciary relationship
between the school and the Department
as explained earlier in “Borrower
Defenses—General.” See also
Chauffeur’s Training School v.
Spellings, 478 F.3d 117 (2d Cir. 2007).
We believe that the group process we
adopt here will facilitate the efficient
and timely adjudication of not only
borrower defense claims for large
numbers of borrowers with common
facts and claims, but will also conserve
the Department’s administrative
resources by also adjudicating any
contingent claim the Department may
have for recovery from an institution.

Changes: None.

Independence of Hearing Officials

Comments: Many commenters
expressed concerns that the group
borrower defense process would present
conflict of interest or separation of
powers issues and would be unfair,
given that the proposed process
involves a Department-designated
employee presenting evidence to a
hearing official who also has been
appointed by the Secretary, with
appeals to be decided by the Secretary.
Several commenters stated that this
issue was of particular concern, given
the limited or unclear role afforded to
institutions to participate in the
borrower defense process and to appeal
decisions proposed by the Department.
One commenter acknowledged that
while other Federal agencies, such as
the FTC, allow agencies to act as both
prosecutor and judge, such proceedings
are governed by the APA, 5 U.S.C. 554.
The commenter stated that the APA
provides statutory safeguards that
ensure fair proceedings, such as
prohibitions on ex parte
communications and prosecutorial
supervision of the employee presiding
over the proceeding. This commenter

suggested that group borrower defense
claims be presided over by the
Department’s Office of Hearings and
Appeals.

One commenter stated that
determinations in the group process
should be made by a representative who
is not affiliated with the Department.
Another commenter stated that the
office responsible for presenting the
claim on behalf of a group in a group
borrower defense proceeding should not
be the same office that decides the
group claim. Several commenters
suggested specifically that
determinations be made by
administrative law judges or their
equivalent, who have a level of
expertise and independence from the
Department. One commenter stated that
the regulations should provide for
determinations in group borrower
defense processes to be made by an
administrative judge.

One commenter stated that the
Department should seek and use
independent hearing officials with
experience in handling complex
disputes, given the large numbers of
students that may be impacted by such
proceedings.

One commenter stated that the
Department’s proposed group borrower
defense process violates both the
separation of powers doctrine in Article
III and the jury trial requirement of the
Seventh Amendment of the
Constitution, by vesting in the
Department exclusive judicial power to
determine private causes of action
without a jury.

Discussion: The Department
understands the concerns raised by
commenters regarding the objectivity
and independence of the hearing official
in group borrower defense cases.
However, administrative agencies
commonly combine both investigatory
and adjudicative functions, see
Winthrow v. Larkin, 421 U.S. 35 (1975),
and due process does not require a strict
adherence to the separation of those
functions, see Hortonville Joint School
District No. 1 v. Hortonville Educ.
Ass’n., 426 U.S. 482, 493 (1976). The
Department is no different and performs
both investigative and adjudicative
functions in other contexts, including
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those that involve borrower debts 32 and
institutional liabilities.33

We disagree that the regulations
should specify that the hearing official
presiding over the fact-finding processes
in §685.222(f) to (h) must be an
administrative law judge or an
administrative judge. As explained in
the NPRM, 81 FR 39340, the Department
uses the term “hearing official” in its
other regulations, such as those at 34
CFR part 668, subparts G and H. In
those contexts, hearing officials make
decisions and determinations
independent of the Department
employees initiating and presenting
evidence and arguments in such
proceedings. Similarly, the Department
would structure the group borrower
defense fact-finding processes so that
they are presided over by hearing
officials that are independent of the
employees performing investigative and
prosecutorial functions for the
Department.

As stated in the NPRM, 81 FR 39349,
the group borrower defense process
involving an open school 3¢ under
§685.222(h) would be structured to
provide the substantive and procedural
due process protections both borrowers
and the school are entitled to under
applicable law, including any required
under the APA, 5 U.S.C. 554. The
Department is developing rules of
agency procedure and practice
governing the fact-finding processes
described in both § 685.222(e) and
§685.222(f) to (h), which will be
informed by the procedures and
protections established by the
Department in its other administrative
proceedings, such as 34 CFR part 668,
subparts G and H.

As explained under “General,” we
also disagree that the proposed
regulations violate Article III and the
Seventh Amendment of the
Constitution. The rights at issue in the

32For example, the Department provides both
schools and borrowers the opportunity to request
and obtain an oral evidentiary hearing in both offset
and garnishment actions against a borrower and in
an offset action against a school. See 34 CFR 30.25
(administrative offset generally); 34 CFR 30.33
(federal payment offset); 34 CFR 34.9
(administrative wage garnishment).

33 See 34 CFR part 668, subparts G and H
(proceedings for limitation, suspension, termination
and fines, and appeal procedures for audit
determinations and program review
determinations).

34 As described in § 668.222(g), the “closed
school” group borrower defense process would
apply only when the school in question has both
closed and provided no financial protection
available to the Secretary from which to recover
losses arising from borrower defenses, and for
which there is no entity from which the Secretary
may recover such losses. Or, in other words, when
there is no entity from whom the Department may
obtain a recovery.

proposed borrower defense proceedings

have the character of public rights,

which may be consigned by Congress to

the Department for adjudication.
Changes: None.

Single Fact-Finding Process

Comments: One commenter stated
that the Department’s proposed single
fact-finding process for group claims
described in § 685.222(f) to (h), where a
hearing official makes determinations as
to both institutional liability and relief
for borrower defense claims, is not
justified. This commenter stated that the
Department had not presented a factual
basis for the change from the approach
in §685.206(c), which states that the
Department may initiate a proceeding to
require the school to pay the amount of
the loan to which a successful borrower
defense lies.

A group of commenters stated that the
Department should not engage in a
single fact-finding process for group
claims. These commenters suggested
that the Department should gather and
consider evidence regarding borrower
defenses, render a decision on borrower
relief, and then initiate a separate
proceeding for recovery from schools.
The commenters stated that this
approach would be similar to the
Department’s proceedings for group
borrower defense claims against closed
schools and for individually filed
applications, as well as the
Department’s proposed processes for
closed school and false certification
discharges.

Discussion: We disagree with
commenters that relief for borrower
defense claims should be determined in
a separate proceeding from the
Department’s right to recovery from
schools for the open school group
borrower defense process described in
§685.222(h). For borrower defenses
asserted as to an open school, the
Department is not only responsible for
making determinations on relief for
claims, but may also be entitled to
recover against the school. This right to
recover, which will also turn on the
facts of the borrower defense claim,
must be decided in a proceeding where
the school is afforded procedural and
substantive due process protections.
Particularly in situations where the
Department has determined that there
are multiple claims against a school
with common facts and claims, we
believe that a single fact-finding
proceeding to determine both
borrowers’ rights to relief, the amount of
relief to be provided, and the
Department’s contingent right of
recovery against an institution will
better serve the interests of adjudicative

efficiency and of conserving agency

resources than individual borrower

defense determinations followed by

separate proceedings against the school.
Changes: None.

Group Process: Bifurcation

Comments: One commenter suggested
that the Department use a bifurcated
process so that the group process is used
to resolve comment questions of fact
and law, and then require borrowers in
the putative group to file individual
claims to determine the appropriate
amount of relief. Such bifurcated
proceedings, argued the commenter,
would avoid windfalls to borrowers
who would not have otherwise sought
out relief and provide exact damages to
students seeking relief.

Discussion: Section 685.222(f)(1)
provides the Department with the
discretion to form groups that may be
composed only of borrowers who have
filed applications through the process in
§685.222(e) or who the Department has
identified from other sources, as well as
groups that may include borrowers with
common facts and claims who have not
filed applications. In situations when
groups may be composed only of
borrower defense applicants, or if the
hearing official determines that relief for
a group with non-applicants can be
ascertained without more
individualized evidence, bifurcated
proceedings may not be necessary or
suitable. However, we believe that the
regulations do not prevent a hearing
official from using his or her discretion
to structure a fact-finding process under
§685.222(g) or (h) as necessary based
upon the circumstances of each group
case, and including ordering a
bifurcated process if appropriate.

Changes: None.

Meet and Confer Prior to Initiation of
Group Process

Comments: Several commenters
suggested the Department require or
allow borrowers to confer with
institutions to allow schools to remedy
claims, prior to a borrower’s
participation in the Department’s
borrower defense process.

Discussion: We acknowledge that
borrowers and schools may
communicate and confer outside of the
formal processes established for
borrower defense. However, we do not
believe it is necessary that the
regulations include a specific
requirement for schools and borrowers
to meet and confer prior to a borrower’s
participation in a group borrower
defense process under § 685.222(f) to
(h).

Changes: None.
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Initiation of Group Process: Secretarial
Discretion

Comments: Many commenters
supported the inclusion of a group
borrower defense process. However,
these commenters objected to the
Department’s proposal in § 685.222(f)
that the initiation of a group borrower
defense process be at the discretion of
the Secretary. Some commenters argued
that the discretion to initiate a group
borrower defense process should not be
given to the Secretary, whose decision
may be influenced by policy or political
considerations. These commenters also
objected to the Department’s proposal
that the decision to initiate a group
process would consider fiscal impact as
a possible factor for consideration,
stating that the decision to grant relief
to large numbers of students should not
be based upon cost.

Other commenters stated that the
Department should provide clear
guidelines, triggers, or conditions for
requiring the initiation of a group
process, particularly for groups of
borrowers who have not filed
applications with the Department (also
referred to as automatic group
discharges). A group of commenters
suggested that such conditions should
include petitions presenting plausible
prima facie cases, evidence found by the
Department that might present plausible
prima facie cases, or some threshold
number of cases. One commenter
suggested that the regulation include
provisions whereby multiple individual
claims would be grouped together if the
borrowers had attended the same school
or trigger an investigation by the
Department as the claims and the
feasibility of initiating a group process.
Another commenter suggested that the
regulation include a non-exhaustive list
of situations that would require the
initiation of a group process, absent a
written explanation from the
Department as to why such a group
process is not appropriate, or why
borrowers who had not filed an
application were not included if a group
process was initiated.

One commenter stated that borrowers
should be allowed to initiate group
borrower defense claims, either for
themselves or through representation by
consumer advocates, legal aid
organizations, or other entities, in
addition to the Secretary. This
commenter stated that possible concerns
that allowing independent
representation would give rise to an
industry seeking to take advantage of
borrowers, do not apply if claims are
submitted by entities such as legal aid

organizations, consumer advocates, and
law enforcement agencies.

A few commenters stated that
borrowers should be allowed to access
borrower defense discharges as a group
on the bases of actions by local, State,
and Federal entities.

One commenter stated that to protect
taxpayers, group claims should be
initiated only in extreme cases, and
should only come after a final, non-
appealable decision has been made by a
Federal or State agency or court in a
contested proceeding.

Discussion: We disagree with
commenters that factors or conditions
mandating the initiation of a group
process should be included in the
regulation. As explained in the NPRM,
81 FR 39348, we believe that the
Department is best positioned to make
a determination as to whether the
circumstances at hand would warrant
the initiation of a group process. We
also believe that it is also appropriate
for the Department to consider the
factors listed in §685.222(f), such as the
existence of common facts and claims
among a putative group of borrowers,
fiscal impact, and the promotion of
compliance. As explained earlier in this
section and elsewhere in this preamble,
the group process will not only
determine relief for borrower defenses
for the group, but will also serve as the
method by which the Department will
receive an adjudication as to its right of
recovery against a school on the basis of
its losses from any relief awarded to
borrowers in the group. We believe that
it is important that the Department
retain the discretion to decide if the
circumstances warrant the initiation of
a group process to decide its right of
recovery from a school. However, we do
not believe that the initiation of the
group process will prevent borrowers
from being able to proactively seek
relief. Borrowers may choose to file
individual applications for relief under
§685.222(e) or, even if their
applications are identified by a
designated Department official for a
group process, choose to opt-out of the
group process and receive
determinations through the individual
application process if desired. As noted
in the NPRM, 81 FR 39348, the
Department welcomes information from
any source, including State and other
Federal enforcement agencies, as well as
legal aid organizations, that may assist
it in deciding whether to initiate group
borrower defense process under
§685.222(f), (g), and (h).

We explain our reasoning as to the
different standards that may form the
basis of a borrower defense in the
respective sections for those standards.

We believe it is appropriate that group
proceedings should be initiated for
claims based upon any of the allowed
standards, as opposed to just one of the
standards or standards outside of those
described in the regulations.

Changes: None.

Third-Party Petitions for Initiation of
Group Process

Comments: Many commenters stated
that outside entities, such as student
advocates, State AGs, and legal aid
attorneys should be given a formal role
in the group borrower defense process.
Some of these commenters urged the
Department to adopt language proposed
at the third session of negotiated
rulemaking in March 2016, which
would have explicitly established that
State or Federal enforcement agencies,
or legal aid organization, may submit a
written request to the Department
identifying a group of borrowers for the
initiation of a group borrower defense
process. Under this proposed language,
the Department would have responded
to such requests in writing. These
commenters argued that such entities
have direct contact with borrowers and
are likely to have necessary information
for proving borrower defense claims.
Commenters also stated that allowing
third party petitions is important, given
that the borrower defense process only
allows an individual borrower to
dispute a group borrower defense
decision in the proposed regulation by
filing an individual application. One
commenter stated that allowing such
third party requests will result in faster
adjudications for borrowers and
administrative cost-savings for
taxpayers. Another commenter stated
that a formal referral process would
recognize both the states’ role in the
triad of higher education oversight and
the States’ efforts to protect consumers
through State general consumer
protection laws.

A group of commenters argued that a
right for such outside entities should be
included given that group
determinations will result in the most
widespread relief, will be the easiest
way for borrowers to access relief, and
are the only proposed method by which
borrowers who have not filed
applications may access relief.

In response to the Department’s
reasoning in the NPRM, 81 FR 39348,
that informal communication facilitates
cooperation with such entities, one
commenter stated that providing such
third parties with a formal petition in
the regulation would not preclude
informal contact and communication,
but would rather increase transparency
and efficiency. The commenter also



75968

Federal Register/Vol. 81, No. 211/ Tuesday, November 1, 2016/Rules and Regulations

suggested that, to address any concerns
that parties that may take advantage of
borrowers, that the final rule should
allow the Secretary to decline to
respond to a petition if the organization
does not appear to be a bona fide
organization that represents borrowers.

Discussion: We disagree that a formal
right of petition for entities such as State
AGs, advocacy groups, or legal aid
organizations should be included in the
regulations. As explained in the NPRM,
81 FR 39348, in the Department’s
experience, cooperation with such
outside entities has been best facilitated
through informal communication,
which allows for more candor and
flexibility between the Department and
interested groups and parties. The
Department always welcomes
cooperation and input from other
Federal and State enforcement entities,
as well as legal assistance organizations
and advocacy groups. To this end, the
Department anticipates creating a
designated point of contact for State
AGs to allow for active communication
on borrower defense issues and also
actively encourages a continuation of
cooperation and communication with
other interested groups and parties. As
also reiterated in the NPRM, id., the
Department is ready to receive and
make use of evidence and input from
any interested party, including
advocates and State and Federal
agencies.

We also reiterate our position that the
determinations arising from the
borrower defense process should not
viewed as having any binding effect on
issues, such as causes of actions that
borrowers may have against schools
under State or other Federal law, that
are not properly within the purview of
the Department. We also encourage
borrowers and their representatives to
weigh all available avenues for relief,
whether it is through the borrower
defense process or through avenues
outside of the Department.

Changes: None.

Challenges to the Initiation of a Group
Process

Comments: Many commenters
expressed concern that the group
borrower defense process would not
include an opportunity for schools to
dispute the initiation of a group process
and the formation of the group. One
commenter stated that the lack of a
provision for schools to contest the
formation of the group was in violation
of due process. Several commenters
expressed concern that schools are not
given a right to contest the Department’s
decision as to whether there are
“common facts and claims” to initiate a

group process and requested
clarification of that factor. Several
commenters stated that the
Department’s proposal effectively would
allow the Department to certify a class,
without any of the procedural
protections available to defendants in a
class proceeding under Federal Rule of
Civil Procedure 23. One commenter
expressed concern that the proposed
regulation does not require that the
Department initiate a group process
only where common facts and claims
are found among the borrowers in the
group, but rather gives the Secretary
discretion to consider a nonexclusive
list of factors. One commenter stated
that the Department should define the
sources of information the Department
would use to identify borrowers for
inclusion in a group process.

One commenter stated that by not
providing a review of the Department’s
initiation or group certification decision
by the hearing official or allowing a
challenge by the school, and by
proposing that the Department’s
decision to initiate a group process may
consider the factor of “compliance by
the school or other Title IV
participants,” that the purpose of the
group borrower defense process is to
hold schools accountable and make
them examples to the industry, and not
to efficiently handle claims before the
Department.

Discussion: We disagree that the
regulations should include an explicit
step by which an institution may
dispute the formation or composition of
a group under § 685.222(f). As discussed
previously in this section, the
Department is developing agency rules
of practice and procedure for borrower
defense, which will be informed by the
legal requirements for administrative
adjudications and the due process
protections provided in the
Department’s other administrative
adjudications. For instance, we will
consider the proceedings including
those under 34 CFR part 668, subparts
G and H, which allow for standard
motion practice and interlocutory
appeals. We believe that, as proposed,
§685.222(f), (g), and (h) provides
hearing officials with the flexibility and
discretion to allow motions by parties as
is deemed appropriate.

We believe that it is appropriate that
§685.222(f) notes that the Department
may generally consider a nonexhaustive
list of factors in deciding to initiate a
group claim. As described earlier, we
believe it is important for the
Department to retain discretion in
deciding whether to initiate a
proceeding to adjudicate its right of
recovery from a school, as a contingent

claim to a hearing official’s relief
determination for the borrower defense
claims of a group of borrowers in the
same process. Similarly, we believe that
it is important for the Department to
retain the flexibility to bring groups of
varying sizes or types before a hearing
official in a group process, including
groups that are formed in a manner
more akin to a joinder of parties under
Federal Rule of Civil Procedure 20 than
to a class action under Federal Rule of
Civil Procedure 23.

Regarding the sources of information
the Department will use to identify
borrowers for inclusion in a group
process, as explained in the NPRM, in
addition to applications submitted
through the process in § 685.222(e), the
Department also may identify borrowers
from records within its possession or
from information that may be provided
to the Department by outside sources.
We do not believe further clarification
as to such sources of the information is
necessary.

We disagree that consideration of the
compliance impact of a group borrower
defense claim is inappropriate for the
initiation of a group process and also
disagree that this factor lends an
appearance of bias or unfairness to the
fact-finding processes described in
§685.222(f), (g), and (h). As discussed
above, the procedure we will use for the
group process will provide the
institution with due process protections
very similar to those that the
Department now uses when it fines an
institution or terminates the eligibility
of an institution to participate in the
title IV, HEA programs, which are found
in current subpart G of part 668. These
rules do not preclude motion practice,
nor will the rules we develop.
Moreover, given that such proceedings
will involve the Department’s right of
recovery against schools, we believe that
is appropriate for the regulations to
reflect that the Department will consider
a number of factors in its decision
whether to initiate a process for the
adjudication of such recovery by the
Department. As stated in the NPRM, the
group borrower defense process is
intended to provide simple, accessible,
and fair avenues to relief for borrowers,
and to promote greater efficiency and
expediency in the resolution of
borrower defense claims, and we believe
this structure furthers that goal.

Changes: None.

Members of the Group

Comments: Many commenters
supported the Department’s proposal
under § 685.222(f)(1)(ii) that borrowers
who may not have filed an application
for borrower defense may be included as
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members of a group for a determination
of relief. Such commenters urged the
Department to establish criteria
requiring the initiation of such a group
process.

A number of other commenters
opposed the proposal and suggested that
only borrowers who have filed an
individual claim be included in the
group process. These commenters stated
that limiting group members to
applicants would ensure that only
borrowers who have actually been
harmed would receive relief. Other
commenters also argued that non-
applicants should not be included in the
group process, due to concerns about
the use of borrowers’ personal
information and consent.

Other commenters stated that
borrowers should only be allowed to
participate in the group process if they
affirmatively opt-in to the process.
Several of these commenters also cited
concerns about the use of borrowers’
personal information and consent if an
opt-out method is used.

Discussion: We appreciate the
commenters’ support for the use of a
group process to resolve claims for a
group with non-applicant borrowers as
described in § 685.222(f)(1)(ii).
However, as discussed earlier in this
section, we believe that it is appropriate
that the Department retain the
discretion to initiate the group process,
given that the Department will have the
most information regarding the
circumstances and the Department’s
contingent interest in the proceedings.

We disagree with the commenters that
suggested that the group processes
described in § 685.222(f), (g), and (h)
should only include borrower defense
applicants or that we should require
borrowers to affirmatively opt-in to the
process. We believe that, where the
Department has decided to bring a
group borrower defense proceeding and
non-applicant borrowers with common
facts and claims can be identified, such
borrowers should also be entitled to the
benefits of the designated Department
official’s advocacy and the opportunity
to obtain relief and findings in such
proceedings. Additionally, providing
such borrowers with an opportunity to
opt-out of the proceedings, given
sufficiency of the notice to be provided
by the Department to such borrowers,
follows well-established precedent in
class action law. See, e.g., Phillips
Petroleum Co. v. Shutts, 472 U.S. 797
(1985).

The Department will continue to
safeguard borrowers’ personal
information in this process, according to
its established procedures.

Changes: None.

Comments: None.

Discussion: In further reviewing
proposed § 685.222(f)(2), the
Department has determined that if a
group process for borrower defense is
initiated, and the Secretary has
identified a borrower who has not filed
a borrower defense application pursuant
to §685.222(f)(1)(ii), the borrower
should be granted forbearance or, if the
borrower is in default on the loan at
issue, then the procedure for a defaulted
loan should be followed, as if the
borrower had filed a borrower defense
to repayment application under
§685.222(e)(2).

Changes: We have revised
§685.222(f)(2) to provide that the
forbearance and defaulted loan
procedures will be followed for
members of a group identified by the
Secretary who have not filed a borrower
defense application.

Opt-Out for Group Discharge;
Reopening by the Secretary After
Determination Is Made

Comments: A number of commenters
objected to the Department’s proposal in
§685.222(1)(2) that borrowers would be
given an opportunity to opt-out of a
group determination of relief. One
commenter stated that providing
borrowers with an opt-out would
provide borrowers with the ability to
bring successive, identical claims in the
group and individual processes, and
would create unpredictability and
administrative inefficiencies. The
commenter stated that borrowers who
have agreed to be part of the group
process should be bound by any
resulting decision. One commenter
stated that allowing only one
opportunity for a borrower to opt-out of
the group process would be consistent
with Federal Rule of Civil Procedure 23,
prevent uncertainty and inconsistency,
and would further the purpose of the
group borrower defense process to
promote efficiency and expediency in
the resolution of claims.

Other commenters stated that
allowing borrowers to opt-out of a
denial of a group claim, to file an
individual claim, would place an undue
burden on schools to defend the same
claim multiple times. Some of these
commenters stated that this situation
would deprive schools of protection
from double jeopardy. These
commenters expressed concern that the
financial resources schools would have
to expend to defend such claims would
lead to tuition increases for students.
Several commenters stated that allowing
such an opt-out would allow students to
file multiple, unjustified claims for the
purpose of delaying repayment.

One commenter also suggested that a
time limit be imposed upon the
Secretary’s ability to reopen a
borrower’s application is bound by any
applicable limitation periods. Several
commenters stated that relief in the
group process should be opt-out only.

Discussion: We appreciate the
concern raised by commenters that
allowing an opt-out for borrowers after
a determination for relief has been made
will subject schools to continuing
litigation risk and uncertainty. As a
result, we will modify § 685.222(i) to
remove the post-determination opt-out
opportunity for borrowers in group
proceedings.

We disagree that a time limit should
be placed on the Secretary’s ability to
reopen a borrower’s application. We
believe that if the Department becomes
aware of new evidence that would
entitle a borrower to relief under the
regulations, then the borrower is
entitled to relief regardless of the
passage of time.

Changes: We have revised § 685.222(i)
to remove the opportunity for a
borrower to opt-out of the proceedings
after a determination for relief has been
made in a group proceeding.

Comments: None.

Discussion: In further reviewing
proposed § 685.222(g)(4) and (h)(4), the
Department has determined that if a
borrower defense application is under
review because a borrower defense
application has been reopened by the
Secretary under § 685.222(e)(5)(ii), the
borrower should be granted forbearance
or, if the borrower is in default on the
loan at issue, then the procedure for a
defaulted loan should be followed, as
when the borrower filed an initial
borrower defense to repayment
application.

Changes: We have revised
§685.222(g)(4) and (h)(4) to provide that
the forbearance and defaulted loan
procedures will be followed when the
Secretary has reopened a borrower
defense application.

Due Process Proceedings

Comments: Several commenters
stated that the proposed regulations do
not provide details of how and what
schools may dispute in the group
borrower defense fact-finding process,
and requested clarification in the final
regulations. Other commenters
expressed concern that the proposed
group fact-finding process does not
provide sufficient due process
protections for schools. These
commenters emphasized that
participation by schools would create a
more fair process and increase the
reliability of the results.
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One commenter stated that the
limited protections in the proposed
group borrower defense process does
not provide schools with an opportunity
to confront and cross-examine adverse
witnesses and thus does not satisfy the
due process requirements established in
Mathews v. Eldridge, 424 U.S. 319
(1976); Goldberg v. Kelly, 397 U.S. 254
(1970); and Greene v. McElroy, 360 U.S.
474 (1959) for depriving schools of their
property rights to funds already
received. Several commenters suggested
that the Department use the procedures
in 34 CFR part 668, subpart H, to ensure
due process protections for schools.

Commenters expressed concern about
institutions’ opportunities to receive
notice and evidence in the proposed
group borrower defense process. Many
of these commenters expressed concern
and requested clarification regarding the
Department’s proposal in
§685.222(f)(2)(iii) that notice to the
school of the group process would occur
“‘as practicable.” One commenter
suggested that we include language
specifying that no notice will be
provided if notice is impossible or
irrelevant due to a school’s closure.
Other commenters expressed concern
that the proposed regulations do not
specify whether the scope of a group
will be disclosed to schools and stated
that schools must be aware of the
members of the group in order to be able
to raise a defense. Another commenter
expressed concern that the proposed
regulations do not require the
Department to notify the school as to the
basis of the group; the initiation of the
borrower defense process; of any
procedure or timeline for requesting
records, providing information to the
Department, or making responses; or
provide schools with an opportunity to
appear at a hearing.

Several commenters stated that
institutions should be provided with
notice and copies of all the evidence
presented underlying the borrower
defense claims in a group process.
Another commenter stated that the
proposed regulation gives the
Department complete discretion as to
what evidence the trier of fact will use
to make decisions. This commenter
stated that, when combined with the
proposal that the persons advocating for
students, as well as the persons making
decisions, in the group borrower
defense process are all chosen by the
Department, this discretion appears to
favor students over schools in the group
process.

Several commenters also stated that
institutions should be given an
opportunity to provide a written
response to the substance of the group

borrower defense claim within a certain
number of days (45 or 60) after the
resolution of any appeal on the
Department’s basis for a group claim or
of the notification to the school of the
group process if no challenge to the
group is filed, provided with copies of
any evidence and records to be
considered or deemed relevant by the
hearing official, be allowed to present
oral argument before the hearing
official, and provided with a copy of the
hearing official’s decision in the group
process. One commenter emphasized
that the decision should identify the
calculation used by the hearing official
for the amount of relief given by the
decision. These commenters also stated
that institutions should be provided
with a right of appeal to the hearing
official’s decision in both the closed and
open school group processes. One
commenter expressed concern that the
proposed process does not include any
process for how an appeal may be filed.

Several commenters expressed
concerns that the process does not
appear to provide to any opportunities
for schools to conduct discovery or to
cross-examine witnesses. Some of these
commenters expressed the view that, in
cases where the rebuttable presumption
proposed in § 685.222(f)(3) applies,
schools will need to be able to question
borrowers in order to rebut the
presumption.

One commenter stated that the group
borrower defense process should allow
for both students to present their own
claims and institutions to have the same
opportunity to present a defense,
including any affirmative defenses, and
to appeal adverse decisions. The
commenter stated that both the school
and the borrower should have such
opportunities to present evidence and
arguments in any proceeding or process
to determine claims, not just
proceedings where recovery against the
school is determined. The commenter
emphasized that permitting school
participation would lead to correct
results, since schools often have
information as to any alleged
wrongdoing.

Discussion: The Department
understands commenters’ concerns
regarding the broad guidelines for the
group fact-finding process established in
§685.222(f), (g), and (h). As noted
throughout this section, the group
borrower defense process involving an
open school 35 in § 685.222(h) would be

35 As described in § 668.222(g), the “closed
school”” group borrower defense process would
apply only when the school has both closed and
provided no financial protection available to the
Secretary from which to recover losses arising from
borrower defenses, and for which there is no entity

structured to provide the substantive
and procedural due process protections
both borrowers and schools are entitled
to under applicable law, including those
provided under the APA, 5 U.S.C. 554,
and under the Department’s other
administrative proceedings. Such
protections would include those
regarding notice; the opportunity for an
oral evidentiary hearing where the
parties may confront and cross-examine
adverse witnesses if warranted,); or
those for the submission and exchange
written material, as provided under
enforcement procedures at 34 CFR part
668, subpart G. The Department is
developing procedural rules to govern
the fact-finding processes described in
both §685.222(e) and (f) to (h), which
will establish these details more firmly
and be informed by the procedures and
protections established by the
Department in its other administrative
proceedings, such as 34 CFR part 668,
subparts G and H.

We appreciate the concern that
§685.222(f)(2)(iii) is not clear as to the
Department’s intent that notice of a
group proceeding will occur unless
there is no party available to receive
such notice—in other words, as would
be the case under the closed school
group borrower defense process
described in § 685.222(g). We are
revising § 685.222(f)(2)(iii) to clarify that
no notice will be provided if notice is
impossible or irrelevant due to a
school’s closure.

Changes: We have revised
§685.222(f)(2)(iii) to clarify that no
notice will be provided if notice is
impossible or irrelevant due to a
school’s closure.

Rebuttable Presumption of Reliance

Comments: A number of commenters
objected to § 685.222(f)(3), which
provides that a rebuttable presumption
of reasonable reliance by members of
the group applies if a group borrower
defense claim involves a substantial
misrepresentation that has been widely
disseminated. One commenter stated
that reliance cannot be presumed any
more than the occurrence of a
misrepresentation can be presumed, and
that such an approach does not comply
with general legal principles. Another
commenter expressed concern that the
rebuttable presumption of reasonable
reliance would impermissibly preclude
schools from presenting evidence as to
the main fact of a group borrower
defense case. These commenters
expressed concern that the presumption

from which the Secretary may recover such losses.
Or, in other words, when there is no entity from
whom the Department may obtain a recovery.
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would be difficult or impossible for
schools to rebut. One commenter
expressed concern that a school would
be unable to rebut the presumption for
borrowers who are unknown or not
named as being part of the group for the
group borrower defense process. One
commenter expressed concern that the
rebuttable presumption of reliance
would be difficult for schools to
disprove, particularly in situations
where disproving a claim would require
documentation that falls outside of the
record retention requirements.

One commenter stated that the
presumption would set up a system by
which omissions by school employees
or agents or misunderstandings by
students may be considered substantial
misrepresentations, without the
Department needing to show reliance or
that the misconduct caused the harm at
issue. The commenter expressed general
concern that the Department has
proposed a negligence standard that is
not contemplated by the HEA, and that
this expansion in the standard has not
been justified by the Department. The
commenter argued that the presumption
would allow claims based on
accusations of omissions or
misunderstandings on which the
borrower did not rely.

One commenter stated that the
presumption would threaten
institutions with high liability and
impose high costs on taxpayers. A
couple commenters stated that the
presumption is unfair, absent an intent
or materiality requirement.

One commenter stated that it objected
to the establishment of the rebuttable
presumption generally, but requested
clarification as to what the Department
means by “widely disseminated,”
specifically the size of the audience that
would be required for a statement to be
considered to have been widely
disseminated and methods of
dissemination that would trigger the
presumption.

Several commenters supported the
inclusion of a presumption of
reasonable reliance on a widely
disseminated misrepresentation is
consistent with existing consumer
protection law. One commenter stated
that the presumption recognizes that it
is unfair and inefficient to require
cohorts of borrowers to individually
assert claims against an actor engage in
a well-documented pattern of
misconduct.

Discussion: We disagree that the
presumption established in
§685.222(f)(3) does not comport with
general legal principles. It is a well-
established principle that administrative
agencies may establish evidentiary

presumptions, as long as there is a
rational nexus between the proven facts
and the presumed facts. Cole v. U.S.
Dep’t of Agric., 33 F.3d 1263, 1267 (11th
Cir. 1994); Chem. Mfrs. Ass’nv. Dep’t of
Transp., 105 F.3d 702, 705 (D.C. Cir.
1997). As explained in the NPRM, 81 FR
39348, we believe that ifa
representation that is reasonably likely
to induce a recipient to act is made to

a broad audience, it is logical to
presume that those audience members
did in fact rely on that representation.
We believe that there is a rational nexus
between the wide dissemination of the
misrepresentation and the likelihood of
reliance by the audience, which justifies
the rebuttable presumption of
reasonable reliance upon the
misrepresentation established in
§685.222(f)(3). A similar presumption
exists in Federal consumer law. See,
e.g., F.T.C. v. Freecom Commc’ns, Inc.,
401 F.3d 1192, 1206 (10th Cir. 2005);
F.T.C.v. Sec. Rare Coin & Bullion Corp.,
931 F.2d 1312, 1315-16 (8th Cir. 1991).

We disagree that the rebuttable
presumption establishes a different
standard than what is required under
the current regulations. As explained
under “‘Substantial Misrepresentation,”
the Department’s standard at part 668,
subpart F, has never required intent or
knowledge as an element of the
substantial misrepresentation standard.
Additionally, the current standard for
borrower defense allows “any act or
omission of the school . . . that would
give rise to a cause of action under
applicable State law.” 34 CFR
685.206(c)(1). As explained under
“Federal Standard” and ““Substantial
Misrepresentation,” under many States’
consumer protection laws, knowledge or
intent is not a required element of proof
for relief as to an unfair or deceptive
trade practice or act. Moreover, we
disagree with any characterization that
the rebuttable presumption would
remove the reliance requirement for
substantial misrepresentation in group
proceedings. The rebuttable
presumption does not change the
burden of persuasion, which would still
be on the Department. As § 685.222(f)(3)
states, the Department would initially
have to demonstrate that the substantial
misrepresentation had been “widely
disseminated.” Only upon such a
demonstration and finding would the
rebuttable presumption act to shift the
evidentiary burden to the school,
requiring the school to demonstrate that
individuals in the identified group did
not in fact rely on the misrepresentation
at issue. This echoes the operation of
the similar presumption of reliance for
widely disseminated misrepresentations

under Federal consumer law described
above. See Freecom Commc’ns, Inc., 401
F.3d at 1206. A school would be entitled
to introduce any relevant evidence to
rebut the presumption and what may
constitute relevant evidence may vary
depending on the facts of each case.
Similarly, what may be viewed as “wide
dissemination” may also vary from case
to case.

There appears to be confusion as to
whether schools would be required to
rebut the presumption of reliance as to
“unknown” or “unidentified” members
of the group. Under § 685.222(f)(1)(ii),
the Department will identify all
members of the group. Although the
group may include borrowers who did
not file an application through the
process in § 685.222(e), the members of
the group will be known in the group
process.

We appreciate the support of
commenters supporting the
establishment of a rebuttable
presumption. As discussed earlier, one
of the reasons we are establishing a
rebuttable presumption in cases of a
widely disseminated substantial
misrepresentation is that we believe that
there is a rational nexus between a well-
documented pattern of misconduct in
the instance of a wide dissemination of
the misrepresentation and the
likelihood of reliance by the audience.

We also disagree that a materiality or
intent element is necessary, as
explained earlier under “Claims Based
on Substantial Misrepresentation.”

Changes: None.

Representation in the Group Process

Comments: Many commenters
expressed concern that the Department
would designate a Department official to
present borrower claims in the group
borrower defense fact-finding process,
when schools would be permitted to
obtain their own representation in the
process. These commenters stated that
they should be allowed to obtain their
own outside representation. Some
commenters stated that such outside
representation should be either paid for
by the Department, or that schools
should not be allowed to participate in
the group process until after the school’s
liability has been determined.

One commenter stated that borrowers
should be allowed to have their own
representatives in the group borrower
defense process, either at their own
expense or pro bono. This commenter
stated that borrowers should at least be
allowed to act as “‘intervenors” in a
group borrower defense process, with
separate representation, to protect their
interests.
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One commenter suggested that the
Department establish procedures for
individual borrowers and their legal
representatives to petition the
Department to initiate a group
proceeding or, in the alternative,
establish a point of contact for
borrowers to notify the Department of
potential candidates for group claims.
The commenter also suggested that
borrowers be allowed to file appeals to
the Secretary in group proceedings,
given borrowers’ vested interest in
obtaining favorable adjudications that
will make obtaining relief easier for
borrowers.

Discussion: We disagree that
borrowers should be allowed to initiate
group borrower defense claims or be
able to retain their own counsel and
present evidence and arguments before
a hearing official in a group borrower
defense process. As explained earlier in
this section, we acknowledge that the
designated Department official
responsible for presenting the group
borrower defense claim and initiating a
group borrower defense process would
not be the borrower’s legal
representative. However, as the holder
of a claim to recovery that is contingent
upon the relief awarded to a group’s
borrower defense claims, we believe
that the Department is the appropriate
party to present both the group’s
borrower defense claims and the
Department’s claim for recovery against
the institution in question. As explained
in the NPRM, 81 FR 39348, we also
believe that the Department’s fulfillment
of this role will reduce the likelihood of
predatory third parties seeking to take
advantage of borrowers unfamiliar with
the borrower defense process.
Additionally, we note that, under
§685.222(f)(2)(ii), borrowers may also
choose to opt-out of a group process and
participate in the process established in
§685.222(e), if they are not satisfied
with the Department’s role in the group
proceeding. Borrowers may also reach
out to the designated Department
official if they have questions about the
process.

As discussed earlier in this section, in
consideration of borrowers’ desire for
timely and efficient adjudications, we
disagree that borrowers should be
provided with a right of appeal to the
Secretary. However, we note that
borrowers may also seek judicial review
in Federal court of the Department’s
final decisions or request a
reconsideration of their claims by the
Department upon the identification of
new evidence under § 685.222(e)(5).

Changes: None.

Appeals

Comments: Several commenters
expressed concern that, in the group
borrower defense process, liability will
be automatically assigned to a school,
and that schools will have no
opportunity to dispute the liability. One
commenter stated this is unfair to
school owners, and to principals and
affiliates of schools, from whom the
Department proposes to seek repayment
in certain situations.

Discussion: The commenters are
incorrect. Section 685.222(h)(2)
provides both schools and the
designated Department official in the
open school group hearing process with
the opportunity to file an appeal with
the Secretary from a hearing official’s
decision. Further, § 685.222(g), which
does not provide for such an appeal,
applies only if a school has closed and
has provided no financial protection
available to the Secretary from which to
recover losses arising from borrower
defenses, and for which there is no
other entity from which the Secretary
can otherwise practicably recover such
losses. If the Secretary seeks to recover
borrower defense losses from the
principal or affiliate of a ““closed
school,” the open school process in
§685.222(h) would apply.

Changes: None.

Open and Closed School Group
Processes

Comments: Several commenters
expressed concern about schools’
participation in the closed school group
process. One commenter expressed
concern that in the group process for
closed schools described in proposed
§685.222(g), that the hearing official
deciding the claims at issue may
consider additional information or
responses from the school that the
designated Department official
considers to be necessary. This
commenter stated that if there are
persons affiliated with the school who
are prepared to participate, then those
persons should be given full rights of
participation in the closed school group
borrower defense process. One
commenter stated that institutions
should be provided with a right of
appeal to the hearing official’s decision
in both the closed and open school
group processes.

One commenter requested
clarification as to claims filed by
borrowers who have attended a school
that has since closed, but where the
school has posted a letter of credit or
other surety with the Department.

Another commenter supported the
distinction between the open school and
closed school group processes.

Discussion: The commenters are
incorrect about the nature of the closed
school borrower defense group process
described in § 685.222(g). As described,
the standard provides that § 685.222(g)
will apply only if a school is closed,
there is no financial protection available
to the Secretary from which to recover
losses from borrower defense claims,
and there is no other entity from which
the Secretary may recover. If there is a
letter of credit or some other surety that
the school has posted to the Department
and that is currently available to pay
losses from borrower defense claims, the
open school, borrower defense group
process under § 685.222(h) will apply. If
there is no ability for the Department to
recover on any losses resulting from an
award of relief in the closed school,
group borrower defense process, then
the Department will be unable to
exercise its right to recovery against a
school and the school will not face any
possible deprivation of property. As a
result, we believe it is appropriate that
schools do not receive a right of
administrative appeal in the closed
school group process. If there are
persons affiliated with the school who
disagree with the final decision
resulting from the process, however,
such persons may still seek judicial
review in Federal court under 5 U.S.C.
702 and § 704.

Changes: None.

Public Databases

Comments: A group of commenters
suggested that decision makers be
required to document decisions so that
they may be appealed and reviewed in
Federal court. These commenters and
others also requested that the
regulations require public reporting of
borrower defense adjudications and that
the Department maintain a public,
online database of decisions resulting
from any group process or individual
application. The commenters stated that
such public reporting would allow
political representatives and advocates
to review such decisions, suggest
improvements, and ensure consistency
in the Department’s decision making.

One commenter also stated that the
Department should develop a publicly
available information infrastructure,
such as a docketing system, to allow
users to identify and track cases that
may be candidates for group
proceedings or informal aggregation and
to allow users to learn from
Departmental decisions.

Discussion: We appreciate the
commenters’ concerns regarding
transparency and consistency in the
borrower defense process, and will
consider their suggestions as we move
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forward with the implementation of
these regulations. All of the
Department’s administrative
determinations are presumptively
available for public disclosure, subject
to privacy concerns. We will
contemplate and evaluate appropriate
methods for the release of information
about borrower defense claims on an
ongoing basis as the processes and
procedures in the regulations take effect.
Changes: None.

Informal Aggregation

Comments: One commenter suggested
that, in addition to the group borrower
defense process, the Department allow
hearing officials to informally aggregate,
or to allow borrowers to petition for
informal aggregation of, separate but
related cases to be heard in front of the
same trier of fact. The commenter stated
that such informal aggregation would
expedite the resolution of similar
claims, enhance consistency, and
conserve resources.

Discussion: We appreciate the
suggestion by the commenter, but do not
believe it is necessary to modify the
regulations to provide for informal
aggregation. Such aggregation would be
within the discretion of the hearing
officials presiding over the group
processes as part of their routine
caseload management responsibilities.

Changes: None.

FFEL Borrowers

Comments: Several commenters
stated that FFEL borrowers should be
included in any group discharges for
borrower defense. One commenter
suggested that the Department allow
FFEL borrowers to participate in the
group and individual borrower defense
processes without having to consolidate
FFEL Loans into Direct Consolidation
Loans or by having to prove any
relationship between the borrowers’
schools and lenders. This commenter
argued that not all FFEL borrowers are
eligible for Direct Consolidation Loans,
and that the proposed regulations do not
address the needs of such FFEL
borrowers.

Discussion: We disagree with the
suggestion that FFEL borrowers be
included in any group discharges for
borrower defense. As explained under
“Expansion of Borrower Rights,” FFEL
Loans are governed by specific
contractual rights and the process
adopted here is not designed to address
those rights. We can address potential
relief under these procedures for only
those FFEL borrowers who consolidate
their FFEL Loans into Direct
Consolidation Loans. As cases are
received, the Department may consider

whether to conduct outreach to FFEL

borrowers who may be eligible for

borrower defense relief by consolidating

their loans into Direct Consolidation

Loans under § 685.212(k) as appropriate.
Changes: None.

Abuse by Plaintiffs’ Attorneys

Comments: Several commenters
expressed concern that the group
process would create opportunities for
plaintiffs’ attorneys. The commenters
stated that the proposed regulations
would encourage attorneys to have
borrowers file suspect claims with the
Department, while also bringing class
actions in court. The commenters stated
that this would result in the Department
initiating a group process, identifying
members of a putative class for the court
proceeding, and obtaining
determinations that class action
attorneys would then be able to use in
court to their advantage, while
collecting attorneys’ fees.

Discussion: We disagree that the
regulations will create opportunities for
plaintiffs’ attorneys. Under the
regulations, the Department has the
discretion to decide whether a group
borrower defense process will be
initiated, and the filing of individual
claims may not necessarily lead to the
initiation of a group borrower defense
process. Additionally, we recognize that
borrowers may seek to utilize other
avenues for relief outside of the
borrower defense process and provide
in § 685.222(k) that if the borrower has
received relief through other means, the
Department may reinstate the
borrower’s obligation to repay the loan
to protect the Federal fiscal interest and
avoid receipt by the borrower of
multiple recoveries for the same harm.

Changes: None.

Borrower Relief

Process Arbitrary and Outside the Scope
of Department Authority

Comments: Some commenters argued
that the proposal for calculation of
borrower relief is arbitrary and that the
Department is neither qualified nor
authorized to conduct this calculation.
According to one commenter,
implementation of the proposed
framework for calculating relief would
constitute arbitrary agency adjudication
under relevant case law. One
commenter cited 20 U.S.C. 3403(b) and
section 485(h)(2)(B) of the HEA as
imposing statutory limits on the
Department’s authority to direct or
control academic content and
programming, and argued that the
Department would be exceeding its
authority by attempting to assess the

value of an education by including the
quality of academic programming
among the factors to be considered in
carrying out an adjudication on any
borrower defense claim.

Discussion: We disagree that the
Department’s proposal to adjudicate or
calculate borrower relief is arbitrary. By
directing the Secretary to designate acts
and omissions that constitute borrower
defenses to repayment in section 455(h)
of the HEA, Congress has explicitly
charged the Department, under the
current and new regulations, to
adjudicate the merits of claims brought
alleging such acts and omissions. Such
adjudications necessarily require the
Department to determine the relief
warranted by a proven claim against an
institution. If a court adjudicating a
borrower’s cause of action against the
institution would assess the value of the
education provided in order to
determine relief, section 455(h) requires
and authorizes the Department to do so
as well.

Further, we do not agree that the
Department’s adjudications on borrower
defense claims will involve an “exercise
[of] any direction, supervision, or
control over the curriculum, program of
instruction, administration, or
personnel of any educational
institution, school, or school system

. . or over the selection or content of
library resources, textbooks, or other
instructional materials by any
educational institution or school
system, except to the extent authorized
by law.” 20 U.S.C. 3403(b). As described
above earlier, the Department’s
adjudications will determine whether a
school’s alleged misconduct constitutes
an “‘act[] or omission[] of an institution
of higher education a borrower may
assert as a defense to repayment of a
loan. . .”, 20 U.S.C. 1087¢e(h), and
provide relief to borrowers and a right
of recovery to the Department from
schools, in a manner that is explicitly
authorized by statute. Notwithstanding,
we believe that the provision of relief,
as the result of and after any conduct by
the school, through the borrower
defense process is not the same as the
active “‘exercise [of] any direction,
supervision, or control” over any of the
prohibited areas.

Changes: None.

Presume Full Relief

Comments: A number of commenters
argued in favor of a presumption of full
relief for borrowers. These commenters
recommended that Appendix A be
either deleted or modified to eliminate
or alter the proposed partial relief
calculations. The commenters
contended that the proposed partial
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relief calculation process would be
complex and subjective and potentially
deny relief to deserving borrowers.

Multiple commenters argued that
calculating partial relief would be
excessively complicated, expensive, and
time consuming. According to these
commenters, the process of calculating
relief would lead to the waste of
Department resources and cause
unnecessary delays in the provision of
relief to borrowers. Additionally,
commenters were concerned about the
possibility that this process would be
confusing and difficult for borrowers to
navigate.

Some commenters argued that the
proposed partial relief calculation
process would unfairly subject
borrowers who had already succeeded
on the merits of their claims to a
burdensome secondary review process.
Commenters noted that, in the case of a
claim based on a school’s substantial
misrepresentation, borrowers would
have already demonstrated entitlement
to relief by meeting the substantial
misrepresentation standard.
Consequently, these commenters
suggested that the relief calculation
process would create an unnecessary
hurdle to the appropriate relief for these
borrowers. The commenters argued that,
after being defrauded by their schools,
student borrowers should not be
required to undergo an extensive
process of calculating the value of their
education. Further, these commenters
argued that the partial relief system
would be unfair because it affords a
culpable school the presumption that its
education was of some value to the
borrower.

Other commenters suggested that it
would be unfair for the borrower to bear
the burden of demonstrating eligibility
for full relief. Instead, these commenters
proposed that the Secretary should bear
the burden of demonstrating why full
relief is not warranted. The commenters
proposed that full relief be automatic for
borrowers when there is evidence of
wrongdoing by the school. These
commenters suggested either
eliminating partial relief or limiting it to
cases in which compelling evidence
exists that the borrower’s harm was
limited to some clearly delimited part of
their education.

Commenters suggested that, in
addition to being difficult to calculate,
partial relief would be insufficient to
make victimized borrowers whole. To
support the argument in favor of a
presumption of full relief, these
commenters asserted that many
Corinthian students never would have
enrolled had the institution truthfully
represented its job placement rates.

Some commenters raised concerns
about the subjectivity of the process for
calculating partial relief for borrowers.
These commenters were concerned that
the methods proposed in Appendix A
for calculating relief are too vague,
afford excessive discretion to officials,
and could lead to potential
inconsistencies in the treatment of
borrowers. Some commenters suggested
that Appendix A should prescribe one
particular method for calculating relief,
rather than providing multiple options
in order to increase certainty and
consistency.

Some commenters raised concerns
about the potential impact of resource
inequities between schools and
borrowers on the partial relief
calculation process. Specifically, these
commenters argued that because schools
will be able to afford expensive legal
representation, schools would likely be
able to find technicalities in the relief
calculation process, potentially
resulting in the denial of relief to
deserving borrowers. These commenters
were particularly concerned about
disadvantages faced by borrowers who
cannot afford legal representation.
Commenters also noted that borrowers
may feel pressure to retain legal
counsel, which they contended would
frustrate the Department’s intent to
design a process under which borrowers
do not need legal representation, and
are shielded from predatory third-party
debt relief companies.

One commenter suggested that the
provision of partial relief would lead to
an excessive number of claims,
particularly when implemented in
conjunction with what was described as
a low threshold for qualified claims.

Several commenters also supported
the presumption of full relief by stating
that this approach would be consistent
with existing legal approaches to relief
for fraudulent inducement or deceptive
practices. Some commenters urged the
Department to adopt the approach used
for false certification and closed school
discharges—providing full discharges
for all meritorious claims, including
cancellation of outstanding balances
and refunds of amounts already paid.

As an alternative to fully eliminating
partial relief, some commenters
suggested limiting the availability of
partial relief to claims based on breach
of contract, based on the proposition
that when a school breaches a
contractual provision, it is possible that
a borrower nevertheless received at least
a partial benefit from his or her
education.

Several commenters argued that
Appendix A should be fully removed
because it adds confusion to the process

and it is not clear when or how it should
be applied. Some commenters argued
that we should remove Appendix A and
revise proposed § 685.222(i) so that full
relief is provided upon approval of a
borrower defense, except where the
Department explains its reasoning and
affords the borrower the opportunity to
respond.

Discussion: As noted in the NPRM,
the Department has a responsibility to
protect the interests of Federal taxpayers
as well as borrowers. We discuss below
that while the borrowers’ cost of
attendance (COA), as defined in section
472 of the HEA, 20 U.S.C. 108711, is the
starting point in cases based on a
substantial misrepresentation for
determining relief, we do not believe, in
proceedings other than those brought
under § 685.222(h), that establishing a
legal presumption of full relief is
justified when losses from borrower
defenses may be borne by the taxpayer.
While the Department’s other loan
discharge processes for closed school
discharges, 34 CFR 685.214; false
certification, 34 CFR 685.215; and
unpaid refunds, 34 CFR 685.216, do
provide for full loan discharges and
recovery of funds paid on subject loans,
the factual premises for such discharges
are clearly established in statute and are
relatively straightforward. In contrast,
we anticipate that determinations for
borrower defense claims will involve
more complicated issues of law and fact.
Generally under civil law,
determinations as to whether the
elements of a cause of action have been
met so as to state a claim for relief and
then to establish liability are
determinations separate from those for
the amount or types of relief the
plaintiff may receive. To balance the
Department’s interest in protecting the
taxpayer with its interest in providing
fair outcomes to borrowers, when a
borrower defense based in
misrepresentation has been established,
the Department will determine the
appropriate relief by factoring in the
borrower’s COA to attend the school
and the value of the education provided
to the borrower by the school.
Importantly, the COA reflects the
amount the borrower was willing to pay
to attend the school based on the
information provided by the school
about the benefits or value of
attendance. The Department may also
consider any other relevant factors. In
determining value, the Department may
consider the value that the education
provided to the borrower, or would have
provided to a reasonable person in the
position of the borrower. Moreover, in
some circumstances, the Department
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will consider the actual value of the
education in comparison to the
borrower’s reasonable expectation, or to
what a reasonable person in the position
of the borrower would have expected
under the circumstances given the
information provided by the institution.
Accordingly, any expectations that are
not reasonable will not be incorporated
into the assessment of value.

We acknowledge commenters’
concerns that references to
“calculations” or “methods” in the
regulations may be confusing. As a
result, we are revising § 685.222(i) to
remove such references. Additionally, to
address concerns that the proposed
relief determination requirements
appear complicated, we are also revising
§685.222(i) to directly establish the
factors to be considered by the trier-of-
fact: The COA paid by the borrower to
attend the school; and the value of the
education. The Department will
incorporate these factors in a reasonable
and practicable manner. In addition, the
Department may consider any other
relevant factors. In response to concerns
that the proposed methods in Appendix
A are confusing, we have also replaced
the methods with conceptual examples
intended to serve as guidance to
borrowers, schools, and Department
employees as to what types of situations
may lead to different types of relief
determinations. As it receives and
evaluates borrower defense cases under
the Federal standard, the Department
may issue further guidance as to relief
as necessary.

The Department emphasizes that in
some cases the value of the education
may be sufficiently modest that full
relief is warranted, while in other cases,
partial relief will be appropriate. In
certain instances of full or substantial
value, no relief will be provided. Thus,
it is possible a borrower may be subject
to a substantial misrepresentation, but
because the education provided full or
substantial value, no relief may be
appropriate. As revised, § 685.222(i)
states that the starting point for any
relief determination for a substantial
misrepresentation claim is the full
amount of the borrower’s COA incurred
to attend the institution. As explained
later, the COA includes all expenses on
which the loan amount was based under
section 472 of the HEA, 20 U.S.C.
10871l. Taken alone, these costs would
lead to a full discharge and refund of
amounts paid to the Secretary. Section
685.222(i) then provides that the
Department will consider the value of
the education in the determination of
relief and how it compares to the value
the borrower could have reasonably
expected based on the information

provided by the school. In some cases,
the Department expects that this
analysis will not result in reduction of
the amount of relief awarded. This
could be because the evidence shows
that the school provided value that was
sufficiently modest to warrant full relief
or what the school provided was
substantially different from what was
promised such that the value would not
be substantially related to the value the
school represented it would provide.
The presence of some modest value
does not mean full relief is
inappropriate.

We also note that the revised
regulations require value to be factored
in to determinations for relief, but do
not prescribe any particular approach to
that process. Because there will be cases
where the determination of value will
be fact-specific to an individual or
group of individuals—and the
determination of value may pose more
significant difficulties in certain
situations than in others—the
Department believes that the official
needs substantial flexibility and
discretion in determining how to
incorporate established factors into the
assessment of value. The fact that the
case has reached the phase of relief
determination necessarily means that a
borrower has experienced some
detriment and that a school has engaged
in substantial misrepresentation or
breached a contract, or was found
culpable in court of some legal wrong.
At that point in the process, we intend
that the Official be able to employ a
practicable and efficient approach to
assessing value and determining
whether the borrower should be granted
relief and if so how much. Relief will be
determined in a reasonable and
practicable manner to ensure harmed
borrowers receive relief in a timely and
efficient manner.

We have also revised §685.222(i) to
provide that in a group borrower
defense proceeding based on a
substantial misrepresentation brought
against an open school under
§685.222(h), the school has the burden
of proof as to showing any value or
benefit of the education. The
Department will promulgate a
procedural rule that will explain how
evidence will be presented and
considered in such proceedings, taking
full account of due process rights of any
parties. We believe that these revisions
address many of the concerns that
borrower defense relief determinations
may be confusing or complicated.

We also note that the process for
determining relief in a borrower defense
claim has no bearing on the
Department’s authority or processes in

enforcing the prohibition against
misrepresentation under 34 CFR 668.71.
Schools may face an enforcement action
by the Department for making a
substantial misrepresentation under part
668, subpart F. As described under
“Substantial Misrepresentation,” for the
purposes of borrower defense, absent
the presumption of reliance in a group
claim, actual, reasonable, detrimental
reliance is required to establish a
substantial misrepresentation under
§685.222(d). However, for the purposes
of the Department’s enforcement
authority under part 668, subpart F, the
scope of substantial misrepresentation is
broader in that it includes
misrepresentations that could have
reasonably been relied upon by any
person, as opposed to
misrepresentations that were actually
reasonably relied upon by a borrower. It
is also conceivable that there could be

a case in which a borrower did
experience detriment through
reasonably relying on a
misrepresentation—for example, by
having been induced to attend a school
he or she would not have otherwise—
yet the school provided sufficient value
to the borrower or would have provided
sufficient value to a reasonable student
in the position of the borrower so as to
merit less than full, or no, relief.
Nevertheless, the school in such a case
may still face fines or other enforcement
consequences by the Department under
its enforcement authority in part 668,
subpart F, because a borrower
reasonably relied on the school’s
misrepresentation to his or her
detriment.

We disagree that the relief
determination process would be
subjective. Agency tribunals and State
and Federal courts commonly make
determinations on relief. We do not
believe the process proposed provides a
presiding designated Department
official or hearing official presiding, as
applicable, with more discretion than
afforded triers-of-fact in other
adjudicative forums.

We also disagree with commenters
who expressed concerns that borrowers
may be disadvantaged due to resource
inequities between students and
schools. As discussed under ‘“Process
for Individual Borrowers (§ 685.222(¢e)),”
under the individual application
process, a borrower will not be involved
in an adversarial process against a
school. In the group processes described
in §685.222(f) to (h), the Department
will designate a Department official to
present borrower claims, including
through any relief phase of the fact-
finding process. If a borrower does not
wish to have the Department official
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assert his or her claim in the group
borrower defense process, the borrower
may opt-out of the process and pursue
his or her claim under the individual
borrower defense process under
§685.222(e).

We note that, in determining relief for
a borrower defense based on a judgment
against the school, where the judgment
awards specific financial relief, the
relief will be the amount of the
judgment that remains unsatisfied,
subject to the limitation provided for in
§685.222(i)(8) and any other reasonable
considerations. Where the judgment
does not award specific financial relief,
the Department will rely on the holding
of the case and applicable law to
monetize the judgment, subject to the
limitation provided for in § 685.222(i)(8)
and any other reasonable
considerations. In determining relief for
a borrower defense based on a breach of
contract, relief in such a case will be
determined according to the common
law of contract subject to the limitation
provided for in § 685.222(i)(8) and any
other reasonable considerations.

Changes: We have revised § 685.222(i)
to remove references to methods or
calculations for relief. We have included
factors that will be incorporated by a
designated Department official or
hearing official deciding the claim,
including the COA paid by the borrower
to attend the school, as well as the value
of the education to the borrower. In
addition, the Department official or
hearing official deciding the claim may
consider any other relevant factors.

We have revised § 685.222(i) to clarify
how relief is determined for a borrower
defense based upon a judgment against
the school or a breach of contract by the
school.

We include that for group borrower
defense claims under § 685.222(h), the
school has the burden of proof as to any
value or benefit of the education.

We have also revised Appendix A to
describe conceptual examples for relief.

Calculation of Relief

Comments: Some commenters raised
concerns about the appropriateness of
the specific factors for consideration,
and methods to be applied, in
calculating partial relief. Specifically,
some commenters were concerned about
relying on student employment
outcomes to determine the value of a
borrower’s education. These
commenters noted that graduates
exercise substantial discretion in
determining what type of employment
to pursue after graduation, which would
likely impact relevant calculations.
These commenters also cited variations
in median income throughout the

country as another factor that could
potentially complicate the calculation
process. One commenter objected to
consideration of the expected salary for
the field, because expected salaries in
certain professions are so low. These
commenters recommended that earnings
benchmarks not be considered in the
calculation of relief because of the risk
of discrepancies associated with those
considerations.

Some commenters were concerned
about the reliability of the proposed
methods for calculating relief in
Appendix A. Specifically, commenters
raised concerns about the method for
calculating relief in paragraph (A).
Under this method, relief would be
provided in an amount equivalent to the
difference between what the borrower
paid, and what a reasonable borrower
would have paid absent the
misrepresentation. These commenters
suggested that this assessment would be
unreliable because it would involve
speculation by the official tasked with
valuing a counterfactual.

In addition, some commenters
disapproved of the method in paragraph
(C), which would cap the amount of
economic loss at the COA. These
commenters suggested that legally
cognizable losses often exceed the COA.
Some commenters also disapproved of
the proposal to discount relief when a
borrower acquires transferrable credits
or secures a job in a related field.
According to these commenters, the
discounted relief would not reflect the
true harm experienced by the borrowers.
These commenters stated that
transferrable credits often lose their
value because they are either not used,
or used at another predatory or low-
value school. These commenters also
argued that discounting relief based on
transferrable credits could penalize
borrowers with otherwise meritorious
defenses who opt to take a teach out.
Some commenters also argued that
discounting relief when a borrower
obtains a job in the field with typical
wages may penalize borrowers who
succeed at finding work despite the
failings of their programs. One
commenter was concerned that the
method in paragraph (C) may be read to
place a burden on the borrower to
produce evidence that the education he
or she received lacks value.

One commenter suggested minimizing
the potential for subjectivity by
replacing the proposed methods of
calculation with a system for scheduling
relief based on the nature of the claim.
This commenter recommended
providing a table outlining the
percentage of loan principal to be
relieved for each of a series of specific

enumerated claims. Another commenter
suggested that the Department specify a
single theory for calculating damages
that would apply in each class of
borrower defense cases.

Some commenters requested
additional information about the
circumstances that may impact partial
relief determinations.

Discussion: We acknowledge
commenters’ concerns with the various
methods in proposed Appendix A, some
of which highlighted specific concerns
about different methods’ applicability to
various fact-specific scenarios. As
discussed earlier, we also appreciate
that references to calculations or
methods for relief may be confusing. As
a result, we have revised Appendix A to
reflect conceptual examples to provide
guidance to borrowers, schools, and
Department employees as to different
scenarios that might lead to full, partial,
or no relief. As stated in revised
§685.222(i), the examples are not
binding on the Department or hearing
official presiding over a borrower
defense claim. Rather, they are meant to
be simple, straight-forward examples
demonstrating possible relief scenarios,
and the outcomes of any borrower
defense case may vary from the
examples depending on the specific
facts and circumstances of each case.

Changes: We have revised Appendix
A to describe conceptual examples for
relief.

Comments: Some commenters were
concerned that the proposed regulations
would grant Department officials the
authority to make determinations for
which they are not qualified.
Specifically, commenters were
concerned that the proposed regulations
do not require the Department to rely on
expert witnesses for certain
calculations, despite the fact that they
may be necessary in some cases.

Commenters also stressed the
importance of ensuring the
independence of the officials involved
in making relief determinations.
Similarly, some commenters requested
more specificity and transparency
regarding who will be calculating relief
and how they will be conducting those
calculations.

Discussion: We believe that
Department officials designated to hear
individual claims, and the Department
hearing officials who preside over the
group claim proceedings have the
capability to evaluate borrower defense
claims based upon the Federal standard,
similar to how Department employees
perform determinations in other agency
adjudications.

As discussed under “General” and
“Group Process for Borrower Defense,”
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the Department will structure the
borrower defense proceedings in ways
to ensure the independence and
objectivity of the Department employees
presiding over such processes. With
regard to commenters’ concerns about
transparency and specificity, as
established in § 685.222(e), (g) and (h),
the decisions made in the proceedings
will be made available to involved
parties and will specify the basis of the
official’s determination. All of the
Department’s administrative
determinations are presumptively
available for public disclosure, subject
to privacy concerns.

Changes: None.

Group Relief

Comments: Some commenters argued
that group relief should be limited to
situations in which a preponderance of
the evidence shows that no member of
the group received any identifiable
benefit from his or her education. These
commenters suggested that group relief
would frustrate the Department’s efforts
to ensure that borrowers receive only
the relief to which they are entitled.
These commenters suggested that in the
limited circumstances where group
relief is provided, the amount should be
determined based on a statistically valid
sample of students. Some commenters
also opposed the Department’s proposal
to consider potential cost to taxpayers in
making group relief determinations.

Discussion: Section 685.222(a)(2), for
loans first disbursed after July 1, 2017,
explicitly states that borrower defenses
must be established by a preponderance
of evidence. This requirement applies
regardless of whether the borrower
defenses at issue are raised in the
procedure for an individual borrower in
§685.222(e) or in the group processes
under § 685.222(f) to (h). However, for
group claims, § 685.222(f) establishes
that the group process may be initiated
upon the consideration of factors
including the existence of common facts
and claims among the members of the
group. How the preponderance of
evidence requirement may apply in
group borrower defenses cases may vary
from case to case. Additionally, as
discussed earlier, for cases of substantial
misrepresentation, the starting point for
any relief determination is the full
amount of the borrower’s costs incurred
to attend the institution. We have
revised § 685.222(i) to provide that in
such cases against an open school, the
burden shifts to the school to prove the
existence of any offsetting value to the
borrowers provided by the education
paid for with the proceeds of the loans
at issue.

We disagree with commenters that the
regulation should specify that relief
should be based upon a statistically
valid sample of students at this time.
While a statistically valid sample may
be appropriate for some cases, we
believe the determination of what may
be the criteria for an appropriate sample
for group borrower defense cases should
be developed on a case by case basis.

We discuss our reasons for including
fiscal impact as a factor for
consideration in the initiation of group
processes under “Group Process for
Borrower Defense.” Section 685.222(i),
which pertains to the relief awarded for
either a group or individual borrower
defense claim, does not include a
consideration of fiscal impact.

Changes: We have revised § 685.222(i)
to provide that in group borrower
defense cases against an open school,
the burden shifts to the school to prove
the existence of any offsetting value to
the students provided by the education
paid for with the proceeds of the loans
at issue.

Expand the Scope of Available Relief

Comments: Some commenters argued
that full relief must extend beyond
loans, costs, and fees to account for
other expenses associated with school
attendance. These commenters cited
expenses such as travel expenses, costs
of not pursuing other opportunities,
child care expenses, consequential
losses, and nonfinancial harms
including pain and suffering.
Commenters also noted that borrowers
who attend fraudulent schools often
lose out on portions of their lifetime
Federal loan and grant eligibility,
effectively losing several thousands of
dollars in Pell grants that could be used
towards other educational
opportunities. To support the expansion
of relief, one commenter cited State
unfair and deceptive practices laws,
under which all types of harms—direct
and consequential, pecuniary and
emotional—may provide the basis for
relief.

Some commenters argued that relief
should include updates to consumer
reporting agencies to remove adverse
credit reports. Citing the impact of
negative credit reports on borrowers’
ability to find employment, own a
home, etc., commenters urged the
Department to adopt language clarifying
that any adverse credit history
pertaining to any loan discharged
through a borrower defense will be
deleted. Some commenters suggested
that the language in proposed
§685.222(1)(4)(ii) conform to the
language in proposed
§685.206(c)(2)(iii), which requires the

Department to fix adverse credit reports
when it grants discharges. Additionally,
some commenters argued that relief
should include a determination that the
borrower is not in default on the loan
and is eligible to receive assistance
under title IV.

One commenter requested
simplification of the language
describing available relief, specifically,
removal of the portion of § 685.222(i)(5)
describing the unavailability of non-
pecuniary relief on the basis that the
provision would cause confusion.

Discussion: The Department’s ability
to provide relief for borrowers is
predicated upon the existence of the
borrower’s Direct Loan, and the
Department’s ability to provide relief for
a borrower on a Direct Loan is limited
to the extent of the Department’s
authority to take action on such a loan.
Section 455(h) of the HEA, 20 U.S.C.
1087e(h), gives the Department the
authority to allow borrowers to assert “‘a
defense to repayment of a [Direct
Loan],” and discharge outstanding
amounts to be repaid on the loan.
However, section 455(h) also provides
that “in no event may a borrower
recover from the Secretary . . . an
amount in excess of the amount the
borrower has repaid on such loan.” As
a result, the Department may not
reimburse a borrower for amounts in
excess of the payments that the
borrower has made on the loan to the
Secretary as the holder of the Direct
Loan.

Additionally, § 685.222(i)(8) also
clarifies that a borrower may not receive
non-pecuniary damages such as
damages for inconvenience, aggravation,
emotional distress, or punitive damages.
We recognize that, in certain civil
lawsuits, plaintiffs may be awarded
such damages by a court. However, such
damages are not easily calculable and
may be highly subjective. We believe
that excluding non-pecuniary damages
from relief under the regulations would
help produce more consistent and fair
results for borrowers.

The Department official or the hearing
official deciding the claim would afford
the borrower such further relief as the
Department official or the hearing
official determines is appropriate under
the circumstances. As specifically noted
in §685.222(i)(7), that relief would
include, but not be limited to,
determining that the borrower is not in
default on the loan and is eligible to
receive assistance under title IV of the
HEA, and updating reports to consumer
reporting agencies to which the
Secretary previously made adverse
credit reports with regard to the
borrower’s Direct Loan. We do not
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believe a modification of this provision
to conform with § 685.206(c)(2)(iii) is
necessary.

Changes: None.

Comments: Some commenters
suggested that the proposed regulations
could result in excessive institutional
liability. These commenters argued that
institutions should be liable under a
successful claim only for costs related to
tuition and fees, rather than all amounts
borrowed. Commenters supported
limiting claims for relief to the payment
of loans issued under title IV, and only
the portion of loans directly related to
the costs of the education. Some
commenters proposed that relief be
limited to funds actually received by the
institution. One commenter cited the
measure of student loan debt contained
in the Department’s Gainful
Employment regulations to support this
proposed cap on relief. In support of
this position, several commenters
argued that some students borrow
excessively, and institutions play a
limited role in determining the level or
purpose of student borrowing. These
commenters opposed holding
institutions liable for loans borrowed to
support a student’s living expenses
because of the attenuated nature of the
nexus between any act or omission
underlying a valid borrower defense
claim and a student’s living expenses
while enrolled. These commenters were
concerned that assigning responsibility
to schools in excess of tuition and fees
would constitute an unjustifiable,
unprecedented expansion of potential
institutional liability.

Discussion: Since their inception, the
Federal student loan programs were
designed to support both tuition and
fees and living expenses in recognition
of the fact that students need resources
such as food and housing when they are
pursuing their educations. Indeed, the
HEA’s definition of cost of attendance,
20 U.S.C. 10871, includes tuition, fees,
books, supplies, transportation,
miscellaneous personal expenses
including a reasonable allowance for the
documented rental or purchase of a
personal computer, room and board,
childcare, and expenses related to a
student’s disability if applicable. When
a student makes the choice to attend an
institution, he is also choosing to spend
his time in a way that may require him
to take out Federal loans for living
expenses, and very likely to forgo the
opportunity to work to defray those
costs from earnings. If he had not
chosen to attend the institution, he
would not have taken out such loans for
living expenses: His Federal aid
eligibility depends on his attendance at
the institution. Therefore we believe

that an institution’s liability is not
limited to the loan amount that the
institution received, since it does not
represent the full Federal loan cost to
students for the time they spent at the
institution.36 Regarding comments
suggesting that some students borrow
excessively and that institutions play a
limited role in determining borrowing
levels, it is important to note that
institutions have the discretion to
determine a reasonable COA based on
information they have about their
students’ circumstances. Limiting
gainful employment measurements to
amounts borrowed for tuition and fees
was reasonable for the context in which
that approach was taken—measurement
of eligibility of an entire program, based
on borrowing decisions made by an
entire cohort of completers. That
context is not the paradigm for
considering actual loss to individual
borrowers. As discussed here, an
institution may already face exposure in
a private lawsuit for amounts greater
than the amount the institution charged
and received as tuition and fees, and the
commenter offers no reason, and we see
none, why a different rule should apply
to determining the extent of the
institution’s liability for the same kinds
of claims if successfully proven in the
borrower defense context.

Changes: None.

Fiscal Impact Considerations
Inappropriate

Comments: Commenters argued that
full relief should be provided without
consideration of fiscal concerns. Some
commenters were concerned that
consideration of fiscal impact would
lead to groups of borrowers being
denied relief to which they are entitled
because of financial concerns. These
commenters acknowledged taxpayer
interests, but stated that taxpayers
would benefit in the long term from a
presumption of full relief because the
presumption would deter fraud and

36 Common law recognizes that a party who may
rescind a transaction and obtain restitution from the
defendant of amounts paid to the defendant may
also assert a claim for related expenditures made in
reliance on the rescinded transaction.

Compensation of such loss by an award of
damages is a remedy different in kind from
rescission and restitution, but the remedies are not
necessarily inconsistent when the claimant’s basic
entitlement is to be restored to the status quo ante.
Damages measured by the claimant’s expenditure
can be included in the accounting that accompanies
rescission, in order to do complete justice in a
single proceeding. Recovery of what are commonly
called “incidental damages’ may thus be allowed
in connection with rescission, consistent with the
remedial objective of restoring the claimant to the
precontractual position.

Restatement (Third) of Restitution and Unjust
Enrichment, § 54 note (i).

increase institutional accountability.
Some commenters also suggested that
partial relief would negatively impact
Department incentives and conduct by,
for example, reducing the Department’s
incentive to monitor schools
appropriately on the front end. One
commenter opposed consideration of
fiscal impact because of concerns about
the Department’s potential to profit off
of the student loan program.
Discussion: We discuss our reasons
for including fiscal impact as a factor for
consideration in the initiation of group
processes under “Group Process for
Borrower Defense.” Section 685.222(i),
which pertains to the relief awarded for
either a group or individual borrower
defense claim, does not include a
consideration of fiscal impact.
Changes: None.

Institutional Accountability
Financial Responsibility
General Standards § 668.171
Scope of Rulemaking
Retroactivity and Authority

Comments: Commenters argued that
the proposed financial protection
triggers exceeded the Department’s
authority under the HEA to assess
financial responsibility on the ground
that the proposed regulations would be
impermissibly retroactive. In particular,
commenters objected to the proposed
requirement in § 668.171(c)(3) that a
school is not financially responsible if it
has been required by its accreditor to
submit a teach-out plan because of a
Department action to limit, suspend, or
terminate the school, or if its accreditor
has taken certain actions due to failure
to meet accreditor standards and not
later notified the Department that the
failure has been cured.

Others objected that proposed
§668.171(c)(1)(i)(A) is also
impermissibly retroactive by providing
that a school that, currently or during
the three most recently completed
award years, is or was required to pay
a debt or liability arising from a Federal,
State, or other oversight entity audit or
investigation, based on claims related to
the making of a Federal loan or the
provision of educational services, or
that settles or resolves such an amount
that exceeds the stated threshold, is not
financially responsible. Under proposed
§668.175(f)(1)(i), an institution affected
by either §668.171(c)(1)(i)(A) or (c)(3)
could continue to participate in the title
IV, HEA programs only under
provisional certification and by
providing financial protection in an
amount not less than 10 percent of the
amount of Direct Loan funds or title IV,
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HEA funds, respectively, received in the
most recently completed fiscal year.
Discussion: None of the litigation or
other provisions of the regulation are
impermissibly retroactive. They attach
no new liability to an event or
transaction that was permissible at the
time it occurred and that occurred prior
to the effective date of the regulations.
They simply address the risk that
certain events that occurred prior to the
effective date of the regulations create
risks that warrant protection now. The
risks in these instances are that these
suits, and the other events included in
§668.171(c), can cause the institution to
close or so substantially reduce
operations as to generate closed school
discharge claims, borrower defense
claims, or both, from the students who
are directly affected by the action at
issue. The school is liable for borrower
defense claims and closed school
discharge claims; the requirement that
the school provide financial protection
does not increase any liability that
would otherwise attach, but merely
provides a resource that the Department
may access to meet liabilities that would
already arise if borrowers were to seek
discharges on either ground. In either
case, the Department would establish
any such liability in the same manner in
which it would were there no protection
provided, and would release or refund
any portion of the financial protection
that was not needed to satisfy any
claims established under those
procedures, in which the school would
have the same opportunity to object to
the claims and be heard on those
objections as it would have if no
protection had been provided.
Regulated parties have repeatedly
challenged Department rules that
attached particular new consequences to
actions that have already occurred.
Courts have regularly rejected claims
that regulations that operate like the
regulations adopted here are
impermissibly retroactive. A regulation
is unconstitutionally retroactive if it
“alter[s] the past legal consequences of
past actions” 37 or, put another way, if
it “would impair rights a party
possessed when he acted, increase a
party’s liability for past conduct, or
impose new duties with respect to
transactions already completed.” 38

37 Ass’n of Private Sector Colleges & Universities
v. Duncan, 110 F. Supp. 3d 176, 196 (D.D.C. 2015),
aff’d sub nom. Ass’n of Private Sector Colleges &
Universities v. Duncan, 640 F. App’x 5 (D.C. Cir.
2016) (internal citations removed)

38 Ass’n of Proprietary Colleges v. Duncan, 107 F.
Supp. 3d 332, 356 (S.D.N.Y. 2015) (gainful
employment measured by using debt and earnings
incurred prior to effective date of new rule); see
also: Ass’n of Accredited Cosmetology Sch. v.

Thus, whether a regulation “operates
retroactively” turns on “whether the
new provision attaches new legal
consequences to events completed
before its enactment.” 39 It is, however,
well settled that ““[a] statute is not
rendered retroactive merely because the
facts or requisites upon which its
subsequent action depends, or some of
them, are drawn from a time antecedent
to the enactment.” 4° Nor is a statute
impermissibly retroactive simply
because it “upsets expectations based in
prior law.” 41 Like each of the
regulations challenged in these cases,
the present regulations in some
instances would attach prospectively
consequences for certain actions that
occurred prior to the effective date of
the regulations, but would not attach
any new liability to those actions or
transactions that were permissible when
the events occurred.

Moreover, we have clarified that the
regulations apply to any triggering
events that occur on or after July 1,
2017. We have also removed the two
triggers highlighted by these
commenters as looking to certain past
events in a way that mitigates almost all
of the commenters’ concerns. First, we
modified the accrediting agency actions
trigger substantially, to assess as an
automatic trigger 42 only the effect of a
closure of a school or location pursuant
to a teach-out requirement, and consider
other accreditor actions occurring in the
past three years only as a discretionary
trigger. There is no three-year look-back
in the automatic trigger. For this and
other discretionary triggers, there is an
opportunity for further review of the
impact of those events. We have
removed the three-year look-back in the
lawsuits and other actions trigger. These

Alexander, 774 F. Supp. 655, 659 (D.D.C. 1991),
aff’d, 979 F.2d 859 (D.C. Cir. 1992), and order
vacated in part sub nom. Delta Jr. Coll., Inc. v.
Riley, 1 F.3d 45 (D.C. Gir. 1993) and Ass’n of
Accredited Cosmetology Sch. v. Alexander, 979
F.2d 859, 864 (D.C. Cir. 1992) (application of cohort
default rate to eligibility using pre-rule data).

391d.

40 Ass’n of Proprietary Colleges v. Duncan, 107 F.
Supp. 3d at 356.

41]1d.

42 Under the proposed regulations, an institution
would not be financially responsible for at least one
year if it was subject to a triggering event that
exceeded a materiality threshold or for a State or
accrediting agency action, three years after that
action. In these final regulations, an institution is
not financially responsible if an automatic
triggering event such as a lawsuit or loss of GE
program eligibility produces a recalculated
composite score of less than 1.0 or for a 90/10 or
CDR violation or SEC action, the occurrence of that
violation or action. In both the NPRM and these
final regulations, discretionary triggers refer to
actions, conditions, or events that are evaluated by
the Department on a case-by-case basis to determine
whether they have a material adverse impact on the
financial condition or operations of the institution.

changes are described in more detail in
the sections specific to these triggers.
Finally, as we have described, the final
regulations permit an institution to
demonstrate, either when it reports the
occurrence of a triggering event or in an
action for failure to provide a required
letter of credit or other financial
protection, that an event or condition no
longer exists or has been resolved or
that it has insurance that will cover the
debts and liabilities that arise at any
time from that triggering event.

Changes: We have revised
§§668.90(a)(iii) and 668.171(h) to
include consideration of insurance; we
have removed the three-year period for
review from § 668.171(c); we have
revised the teach-out provisions in
§668.171(c)(1)(iii) to consider only the
effect on the overall institutional
financial capability of closures of
locations or institutions as determined
by recalculating the institution’s
composite score, as discussed more
fully under the heading “Teach-out
Plan”’; and we have revised §668.171(b)
to provide that the regulations address
only those triggering events or
conditions listed in § 668.171(c) through
(g) that occur after July 1, 2017.

Comments: Several commenters
contended that the proposed triggers in
§668.171(c) fail to take into account the
provisions in section 498(c)(3) of the
HEA that require the Secretary to
determine that an institution is
financially responsible if the school can
show, based on an audited and certified
financial statement, that it has sufficient
resources to ensure against precipitous
closure, including the ability to meet all
of its financial obligations. To support
this contention, the commenters stated
that the proposed regulations do not
provide a process or procedural
mechanism for an institution to make
this statutory showing before the
Department would require the
institution to submit a letter of credit in
response to running afoul of an
automatic trigger.

Similarly, some commenters stated
that requiring financial protection by
reason of the occurrence of a single
triggering event was contrary to the
requirement in section 498(c)(1) of the
HEA that the Department assess the
financial responsibility of the institution
in light of the total financial
circumstances of the institution.

Other commenters stated that section
498(c) of the HEA requires the
Department to assess financial
responsibility based solely on the
audited financial statements provided
by the institution under section 487(c)
of the HEA.
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Discussion: Section 498(c) of the HEA
directs the Secretary to determine
whether the institution “is able . . . to
meet all of its financial obligations,
including (but not limited to) refunds of
institutional charges and repayments to
the Secretary for liabilities and debts
incurred in programs administered by
the Secretary.” 20 U.S.C. 1099¢(c)(1).
The statute uses the present tense to
direct the Secretary to assess the ability
of the institution to meet current
obligations. The statute then provides
that the Secretary shall also develop
criteria based on financial ratios, which
are to be measured and reported in
audited financial statements. 20 U.S.C.
1099c(c)(2), (5). Obligations that accrued
in the past may be reflected in financial
statements showing the institution’s
financial status as of the close of the
most recent institutional fiscal year,
which are to be submitted to the
Department “no later than six months
after the last day of the institution’s
fiscal year.”” 34 CFR 668.23(a)(4).
Obligations that accrue after the close of
that fiscal year are not included in those
statements, and those losses that are
considered probable may receive
limited recognition in those statements.
Potential losses from pending litigation
that are not yet considered probable are
not included in those statements.

Thus, as the commenters state, the
statute directs the Secretary to take into
account “‘an institution’s total financial
circumstances in making a
determination of its ability to meet the
standards herein required.” 20 U.S.C.
1099¢(c)(2). Far from precluding the
Secretary from giving controlling weight
to a single significant occurrence in
making this determination, the statute
recognizes that the Secretary may do so
if certain enumerated single adverse
events have occurred in the past two to
five years (e.g., audit liabilities
exceeding five percent of the
institution’s prior year title IV, HEA
funding, or a limitation, suspension or
termination action or settlement of such
an action). 20 U.S.C. 1099c¢(e). The
Secretary has since, at least the 1994
regulations, consistently considered
even one such “past performance” event
as sufficient grounds to render an
institution not financially responsible
even if it met or exceeded the requisite
composite financial score, and if the
Secretary nevertheless permitted the
institution to participate, the institution
was required to do so under provisional
certification with financial protection.
34 CFR 668.174(a), 668.175(f), (g). The
current regulations have also considered
an institution not financially
responsible if the institution is currently

delinquent by at least 120 days on trade
debt, and at least one creditor has sued.
34 CFR 668.171(b)(3). Thus, in
considering the institution’s total
financial circumstances, the Secretary
has consistently regarded a single such
occurrence as a sufficient threat to the
institution’s ability “to meet . . .its
financial obligations” as to make the
institution not financially responsible.
In so doing, the current regulations do
not delegate to the suing creditor, or to
the guarantor that brought the
limitation, suspension, or termination
action, the determination of the
financial responsibility of the
institution. To the contrary, the current
regulations already identify particular
past or present events as raising
significant threats to the institution’s
ability to meet current obligations to
creditors, to students, and to the
taxpayer. The changes to the financial
responsibility regulations articulate a
more comprehensive list of adverse
events that similarly call into question
the institution’s ability to meet current
and impending obligations.

Changes: None.

Comments: Some commenters argued
that under the APA, the Department
cannot enact regulations applicable to
time periods prior to the enactment of
those regulations and therefore should
remove the proposed § 668.171(c)(3),
which would impose penalties on an
institution that is currently, or was any
time during the three most recently
completed award years, subject to an
action by its accrediting agency.

Discussion: As discussed above, in
response to the commenters’ objection
that the rules are impermissibly
retroactive, they are not because they
affect only future participation. In light
of the adoption of the composite score
methodology, in this section, we
evaluate risks under that methodology
as they affect the current financial
responsibility of the institution. We
evaluate on a three-year look-back
period, as a discretionary triggering
event, only certain accreditor actions.

Changes: We have revised
§668.171(c)(1)(i) so that it does not
include events that occurred in the prior
three years, we have revised § 668.171
to apply to events occurring on or after
July 1, 2017, and we have relocated
accreditor actions regarding probation
and show cause to § 668.171(g)(5) as
discretionary triggers.

Penalty-Financial Protection

Comments: A commenter stated that
requiring the institution to provide
financial protection constituted a
penalty on the institution, and that
requiring the institution to provide such

protection from its own funds
constituted a deprivation of the
institution’s property interest in those
institutional funds. The commenter
stated that the requirement would also
deprive the institution of its liberty
interest by stigmatizing it. The
commenter stated that the proposed
requirement offered the institution no
opportunity to dispute the requirement
prior to the deprivation of these
interests, and thus the deprivation
would be imposed without the due
process required by applicable law. The
commenter stated that Congress requires
the Department to provide schools with
meaningful procedures before the
imposition of a significant penalty.
Specifically, the commenter stated that
section 487 of the HEA requires the
Department to afford schools
“reasonable notice and opportunity for
hearing” before imposing a “civil
penalty.” This requirement applies
when the Department seeks to limit,
suspend, or terminate the school’s
participation in any title IV, HEA
program; determine that a school has
made a substantial misrepresentation; or
determine that a school has violated
statutes or regulations concerning the
title IV, HEA programs, each of which
carry severe penalties. The commenter
asserted that the required financial
protection under this rule constitutes a
civil penalty under the HEA, and is in
fact far more onerous than the other
examples in the HEA. Accordingly, the
commenter contended that the
Department must afford parties the same
process that Congress contemplated in
analogous circumstances.

Discussion: The requirement that the
school provide financial protection is
not a “penalty” under the HEA, which
clearly labels as “civil penalties” what
the regulations refer to as “fines.” 20
U.S.C. 1094(c)(3)(B); 34 CFR 668.84. In
contrast, section 498(c) of the HEA
refers to financial protections using
completely different terms: ““third party
guarantees,” ‘“performance bonds,” and
“letters of credit.” The fact that the
financial protections may
inconvenience or burden the school in
no way makes their requirement a
“penalty.” However, current regulations
already require the Department to
provide the school with the procedural
protections that the commenter seeks.
34 CFR 668.171(e) requires that the
Department enforce financial
responsibility standards and obligations
using the procedures pertinent to the
school’s participation status; for fully
certified schools, the regulations require
the Department to use termination or
limitation actions under subpart G of
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part 668 to enforce the requirement that
the school’s participation be terminated
for lack of financial responsibility, or
that the school’s continued participation
be reduced to provisional participation
status and further conditioned on the
provision of financial protection.
Current regulations already assure that
the school will receive all the
procedural protections to which the
HEA entitles it, not because the
Department would deprive the school of
its property right in its funds (which the
financial standards would not do), but
because the method of enforcing the
financial responsibility obligation is
through a termination or limitation
action, subject to the procedural
protections of an administrative hearing.
34 CFR part 668, subpart G. These
requirements will not change under the
new regulations.

Section 668.90(a) affords the school
the opportunity to demonstrate, in the
administrative proceeding, that a
proposed limitation or termination is
“unwarranted.” That same regulation,
however, includes some 14 specific
circumstances in which the hearing
official has no discretion but to find that
the proposed action is “warranted” if
certain predicate facts are proven.
Among these restrictions is a provision
that, in a proposed enforcement action
based on failure to provide “surety” in
an amount demanded, the hearing
official must find the action warranted
unless the hearing official concludes
that the amount demanded is
“unreasonable.” In addition, § 668.174
provides explicit, detailed, curative or
exculpatory conditions that must be met
for a school subject to a past
performance issue to participate.
However, these substantive
requirements are not incorporated in
subpart G of part 668, the regulations
regarding the conduct of limitation or
termination proceedings. This may have
created the impression that an
institution subject to the requirements
of §668.174 could raise a challenge to
those requirements in an administrative
action to terminate or limit the
institution that does not meet the
requirements of § 668.174. This was
never the intent of the Department. We
therefore revise the regulations in
§ 668.90 governing hearing procedures
to make clear that the requirements in
current § 668.174 that limit the type and
amount of permitted curative or
exculpatory matters apply in any
administrative proceeding brought to
enforce those requirements. As for the
restriction in the final regulations on
challenges to a requirement that the
school provide the “surety” or other

protection, the Department is updating
and expanding one of the existing 14
provisions in which an action must be
found warranted if a predicate fact is
proven—in this case, the occurrence of
certain triggering events, established
through notice-and-comment
rulemaking, that pose significant risk
warranting the provision of adequate
financial protection, in a minimum
amount also established as sufficient
through this same notice-and-comment
rulemaking, with any added amount
demanded and justified on a case-by-
case basis. The Department is
significantly revising the triggers
proposed in the NPRM to simplify and
reduce the number of conditions or
occurrences that qualify as automatic
triggers. As we discuss in adopting the
composite score methodology, we
measure the effect of most of the
triggering events not in isolation, but
only as each may affect the overall
financial strength of the institution, as
that strength was most recently assessed
under the financial ratio analysis
adopted in current regulations.
§668.172. And, for all discretionary
triggers, the Department undertakes to
assert a demand for protection only on
a case-by-case basis, with full
articulation of the reasons for the
requirement.43 For these discretionary
triggers, a school may contest not only
whether the predicate facts have
actually occurred, but also whether the
demanded “‘surety”’—financial
protection—is reasonable.

Changes: We have revised
§668.90(a)(3) to incorporate the
limitations contained in current
§668.174, as well as the limits on
challenges to demands for financial
protection based on the automatic
triggers in § 668.171(c)—(f) as modified
in these final regulations.

Composite Score and Triggering Events

General

Comments: Some commenters
believed that the Department should not
promulgate new financial responsibility
requirements, or have otherwise

43 As discussed with regard to determining the
appropriate amount of financial protection,
ordinarily the expected result of closure or a
significant reduction in operations is closed school
discharge claims. We recognize that in some
instances financial protection may be warranted for
an institution that does not participate in a title IV,
HEA loan program, and its closure thus cannot
generate closed school claims. Such an institution
remains subject to a demand based on a
discretionary assessment of other potential losses,
and we have revised §668.90(a)(3) to ensure that
such an institution can object to a demand for
financial protection if that demand was based solely
on the 10 percent minimum requirement generally
applicable.

engaged in a rulemaking to do so,
without reviewing and making changes
to the composite score methodology
used in the current financial
responsibility standards in subpart L of
part 668, particularly in view of
changing accounting standards, and the
manner in which the Department
applies, calculates, and makes
adjustments to the composite score.

Similarly, other commenters
contrasted the process used to develop
these financial responsibility
amendments with the process used by
the Department to develop the subpart
L standards. The commenters noted
that, in developing the subpart L
standards, the Department engaged in
systematic, sustained efforts to study the
issue and develop its methodology
through the formal engagement and aid
of KPMG, an expert auditing firm, with
significant community involvement.
That process took approximately two
years, and began with empirical studies
by KPMG into the potential impact of
the rule over a year before the issuance
of any proposed language. The
commenters stated that, in this case, the
Department is rushing out these
revisions without the necessary and
appropriate analysis. Commenters noted
that the Department produced draft
language on the triggers and letter of
credit requirements in the second
negotiated rulemaking session, but with
no significant accompanying analysis or
basis for its proposal, and did not
consult effectively or sufficiently with
affected parties or prepare sufficient
information and documentation to
convey, or for the negotiated rulemaking
panel to understand, the impact of this
portion of the proposed regulations.

Some commenters were concerned
that the Department did not harmonize
the proposed financial responsibility
provisions with the current composite
score requirements and questioned
whether it was reasonable for the
Department to require an institution
with the highest composite score of 3.0
to secure one or more letters of credit
based on triggering events. The
commenters further questioned why the
Department proposed numerous and
overlapping requirements, if the
Department believes that the current
composite score is a valid indicator of
an institution’s financial health.

Overlapping Triggers

Some commenters argued that it
would be unnecessarily punitive to list
as separate triggering events, and
thereby impose stacking letter of credit
requirements for, items that may be
connected to the same underlying facts
or allegations. For example, a lawsuit or
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administrative proceeding settled with a
government oversight agency for an
amount exceeding a set threshold could
lead an institution’s accrediting agency
to place the institution on probation, or
an institution that fails the 90/10
revenue requirement might thereby
violate a loan covenant.

As another example, commenters
noted that an institution could be
subject to a lawsuit or multiple lawsuits
about the same underlying allegations,
an accrediting agency may take action
against the institution in connection
with the same allegations, and a State
agency may cite the institution for
failing State requirements that relate to
those same allegations. The commenters
stated that multiple triggering events
did not necessarily warrant additional
financial protection and believed that
this “stacking” of triggers is especially
punitive to publicly traded institutions,
which may be required to or voluntarily
elect to disclose certain triggering
events, such as lawsuits in reports to the
SEC where making such disclosures is
then itself an independent trigger. In
this case, the commenters believed it
was unfair to penalize a publicly traded
institution twice, while any other
institution with fewer shareholders or
one that opts to raise capital privately
would be subject to only one letter of
credit requirement.

Commenters objected that it would be
theoretically possible that a school
could be required to post letters of
credit exceeding 100 percent of the title
IV, HEA funds the school receives,
effectively crippling the school. The
commenters cautioned that the
Department should not require multiple
letters of credit stemming from the same
underlying facts or allegations—rather,
the rules should reflect a more refined
approach for setting an appropriate level
of financial protection for each unique
set of facts or allegations. The
commenters suggested that to ensure
that an institution provides the amount
of financial protection that relates
specifically to its ability to satisfy its
obligations, the Department should
evaluate each triggering event that
occurs to determine whether any
additional financial protection is
needed.

A few commenters suggested that,
rather than applying the proposed
triggering events in a one-size-fits-all
manner, the Department should
consider other institutional metrics that
serve to mitigate concerns about
institutional viability and title IV, HEA
program risks. For example, the
commenters suggested that the
Department could presumptively
exclude from many of the new triggers

those institutions that have low and
stable cohort default rates, consistently
low 90/10 ratios, a general lack of
accrediting or State agency actions, or
any combination of these items. The
commenters reasoned that, in the
context of the NPRM, these attributes
would generally indicate strong student
outcomes and less likelihood of
borrower defense claims arising from
the institution. Or, the Department
could provide that institutions with
cohort default rates and 90/10 ratios
below specified thresholds would not be
required to post cumulative letters of
credit under the new general standards
of financial responsibility. Similarly, the
commenters urged the Department to
assess the circumstances of each
triggering event to determine whether
any additional protection is needed
rather than requiring cumulative letters
of credit for each of the triggering
events. The commenters believed that
by taking these alternate approaches, the
financial responsibility regulations
could be tailored to assess institutional
risk profiles on a more holistic basis,
rather than in the generally non-
discerning manner reflected by the
NPRM.

Other commenters requested that the
Department specify in the final
regulations the duration of each letter of
credit for each triggering event, noting
that in the preamble to the NPRM, the
Department stated that schools subject
to an automatic trigger would not be
financially responsible for at least one
year based on that trigger, and in some
instances, for as long as three years after
the event.

A commenter asserted that the
institution should be provided the
opportunity to demonstrate by audited
financial statements that it had the
resources to ensure against precipitous
closure pursuant to section 498(c)(3)(C)
of the HEA.

Discussion: After carefully
considering the comments, the objective
of the changes that we proposed, and
the availability of other measures, we
are changing the method of assessing
the effect of many of the triggering
events. We explain here briefly the
composite methodology currently used
to evaluate financial strength, and how
we will use the composite score
methodology to evaluate whether, and
how much, those triggering events
actually affect the financial capability of
the particular institution. In addition, as
discussed later in this preamble, we are
revising and refining the triggers to
consider as discretionary triggering
events several of the events included as
automatic triggers in the NPRM.

The composite score methodology in
subpart L used under current
regulations is the product of a
comprehensive study of the issue and of
numerous financial statements of
affected institutions, as well as
substantial industry involvement. The
1997 rulemaking that adopted this
method established a basic model for
evaluating financial responsibility that
was intended to serve as the core of the
Department’s evaluation process for
proprietary and private non-profit
institutions, replacing a piecemeal
approach still reflected in § 668.15(b)(7),
(8), and (9). The regulations in subpart
L were adopted to replace the prior
structure, in which an institution was
required to satisfy a minimum standard
in each of three independent tests. The
Department replaced that with ““a ratio
methodology under which an institution
need only satisfy a single standard—the
composite score standard. This new
approach is more informative and
allows a relative strength in one
measure to mitigate a relative weakness
in another measure.” 62 FR 62831 (Nov.
25, 1997).44 However, we note that even
the prior financial responsibility
standards considered whether the
school was subject to a pending
administrative action or suit by a
Federal agency or State entity.
§668.15(d)(2)(ii)(C). Section 668.15
contained, and still contains, provisions
addressing matters that may well occur
after the audited period—for example,
delinquency on an existing debt
obligation, and a suit by at least one
creditor, §668.15(b)(4)(ii), as well as the
same familiar past performance
standards regarding parties with
substantial control over the institution
or the institution itself. 34 CFR
668.15(c).45

Although the 1997 regulations
replaced the three independent
financial ratio tests with the new
composite score methodology as the
core measure of financial responsibility,

44 The composite score methodology assesses
three aspects of financial strength but, unlike the
prior method, assigns relative weights to each of the
three assessments to produce a single, “composite”
score.

45 The 1994 financial responsibility regulations
implemented the provision of section 498(c)(3)(C)
of the HEA that would have allowed an institution
that failed other financial responsibility to
demonstrate by audited financial statements that it
would not pose a risk of “precipitous closure.”
§668.15(d)(2)(ii). The 1997 regulations supplanted
the standards in § 668.15 with new subpart L,
which centered the assessment of financial
responsibility on the composite score methodology.
The Department there adopted the “zone”
assessment to assess ‘“‘precipitous closing” rather
than the separate audited financial statement
showing previously permitted. 62 FR 62860-62862
(1997).
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those regulations retained most of the
accompanying provisions dealing with
examples of financial risks that would
not necessarily or even ordinarily be
reflected in the audited financial
statements on which the composite
score rests. The Department made clear
in the NPRM that, despite requests to
revisit or modify the composite score
component of the financial
responsibility regulations, we were not
doing so. 81 FR 31359. Thus, we retain
here unchanged the methodology that
the commenters laud as the product of
careful, comprehensive, and engaged
development.

In these final regulations the
Department addresses the significance
of new events that occur after the close
of an audited period, or that are not
recognized, or not fully recognized, and
reflected in audited financial
statements, to assess whether the
school, regardless of its composite score,
“is able to provide the services
described in its publications and
statements, to provide the
administrative resources necessary to
comply with the requirements of this
title [title IV of the HEA], and to meet
all its financial obligations. . . .”” 20
U.S.C. 1099c¢(c)(1). In doing so, we are
expanding the consideration of events
that would make a school not
financially responsible in the near
term—from the single example in
current regulations (commercial creditor
lawsuits) to other major lawsuits and
other events that pose a potential
material adverse risk to the financial
viability of the school. In the negotiated
rulemaking meetings, and in the NPRM,
we articulated the adverse events that
recent history indicates pose a
significant risk to the continued ability
of an institution to meet these several
obligations. We address elsewhere in
this preamble comments directed at
events that pose particular risks, but
discuss here the manner in which these
events will be evaluated.

The composite score methodology, as
commenters stressed and as we
acknowledge, is designed to measure
the viability of an institution from three
different aspects and develop a score
that assigns relative weight to each
aspect to produce a score showing the
relative financial health and viability of
the institution. In general, institutions
with a composite score of 1.5 or more
are financially responsible; those with a
score between 1.0 and 1.5 are in the
“zone”” and subject to increased
reporting and monitoring; those with a
score below 1.0 are not financially
responsible, and may participate only
on conditions that include providing
financial protection to the Department.

However, the limitations of the existing
composite score methodology are two-
fold: The score is calculated based on
the audited financial statements for the
most recent fiscal year of the institution,
and the audited financial statements
recognize threatened risks only if
accounting rules require the institution
to recognize those events. If those events
are recognized, however, the composite
score can readily assess their effect on
the viability of the institution, with due
regard for the actual financial resources
of the institution, including its ability to
meet exigencies with internal resources
and to borrow to meet them. The
institution’s composite score in each
instance has already been calculated; to
assess the effect of a threat or event
identified in these regulations, the
institution’s financial statements on
which that composite score was
calculated will be adjusted to reflect the
amount of loss attributed to, and other
impacts of, that threat, and based on the
adjusted statements, the Department
will recalculate the institution’s
composite score. This recalculation will
occur regularly as threats or events
identified in these regulations are
identified. By adopting this approach,
the final regulations provide an
individualized assessment rather than
the one-size-fits-all method proposed in
the NPRM that commenters found
unrealistic. Unless other conditions
apply, under the current regulations, an
institution that undergoes a routine
assessment of financial responsibility
and achieves a composite score of 1.5 or
greater may continue to participate
without providing financial protection;
an institution with a score between 1.0
and 1.5 may participate subject to
heightened reporting and scrutiny; and
an institution with a composite score
below 1.0 is not financially responsible
and may participate only with financial
protection.46 §§ 668.171(b)(1),
668.175(c), 668.175(f). Under the
approach we adopt here, where the
recognition of the triggering event
produces a recalculated composite score
of 1.0 or greater, we will regard the
event as not posing a risk that makes or
is likely to make the institution not
financially responsible, and will
therefore not require financial
protection. If the recognition of the

46 As provided under § 668.175(f)(3), an
institution that has a composite score of less than
1.0 is not financially responsible until it achieves
a composite score of 1.5 or higher. In other words,
if an institution with a composite score of less than
1.0 has in the following year a composite score
between 1.0 and 1.5, the institution is still subject
to the requirements under the provisional
certification alternative, including the letter of
credit provisions, even though it scores in the zone.

event or risk produces a failing
composite score—less than 1.0—the
institution is required to provide
financial protection.4”

For the purpose of recalculating an
institution’s composite score, as
detailed in Appendix C to these
regulations, the Department will make
the following adjusting entries to the
financial statements used to calculate an
institution’s most recent composite
score. For clarity, the adjusting entries
refer to the line items in the balance
sheet and income statements illustrated
in Appendix A for proprietary
institutions and Appendix B for non-
profit institutions.

For a proprietary institution, for
events relating to borrower-defense
lawsuits, other litigation, or debts
incurred as a result of a judicial or
administrative proceeding or
determination, or for a withdrawal of
owner’s equity, the Department will
debit Total Expenses, line item #32, and
credit Total Assets, line item #13, for
the amount of the loss—the amount of
relief claimed, the debt incurred, the
amount withdrawn, or other amount as
determined under §668.171(c)(2).
Except for the withdrawal of owner’s
equity, the corresponding entries for a
non-profit institution are a debit to Total
Expenses, line item 38b (unrestricted),
and a credit to Total Assets, line item
#12, for the amount of the loss.

For a proprietary institution, for
events relating to a closed location or
institution or the potential loss of
eligibility for GE programs, the
Department will debit Total Income,
line item #27, and credit Total Assets,
line item #13, for the amount of the loss.
The loss is the amount of title IV, HEA
funds the institution received in the
most recently completed fiscal year for
the location or institution that is closing
or for the GE programs that are in
jeopardy of losing their eligibility for
title IV, HEA funds in the next year. In
addition, the Department will debit
Total Assets, line #13, and credit Total
Expenses, line #32, for an amount that
approximates the educational costs that
the institution would not have incurred
if the programs at the closing location or
the affected GE programs were not
offered. We believe it is reasonable that
this reduction in costs is proportional to
the ratio of Cost of Goods Sold (line
item #28) to Operating Income (line
item #25)—that is, the amount it cost
the institution to provide all of its

47 As the Department stated in the 1997
rulemaking, “However, an analysis of data of closed
institutions indicates that institutions that fail the
ratio test should not be allowed to continue to
participate without some additional surety to
protect the Federal interest.”
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educational programs divided by the
revenue derived from offering those
programs.

The corresponding entries for a non-
profit institution are, for the loss, a debit
to Total Revenue, line item #31b, and a
credit to Total Assets, line item #12. The
reduction in costs is calculated by
dividing Operating Expenses, line item
#32, by Tuition and Fees, line item #27,
and multiplying the result by the
amount of the loss, the amount of title
IV, HEA funds received by the location
or affected GE programs. To account for
the reduction in costs, the Department
will debit Total Assets, line item #12,
and credit Total Expenses, line item
38b.

Recognition of recent or threatened
events can be appropriately measured
under the composite score methodology
if the event causes or is likely to cause
a loss that can be quantified. All but two
of the events that we retain as automatic
triggers pose risks that we can quantify
in order to assess their impact on the
institution’s composite score. Lawsuits,
new debts of any kind, borrower defense
discharge claims, closure of a location,
loss of eligibility of gainful employment
programs, and withdrawal of owner
equity all have effects that may be
quantified so that their effects can be
assessed using the composite score
methodology.

In at least two instances, there is no
need to attempt to quantify the loss,
because the loss is self-evident. An
institution that fails the requirement to
derive at least 10 percent of its revenues
from non-title IV sources is so
dependent on title IV, HEA funds as to
make the loss of those funds almost
certainly fatal, and we see no need to
quantify that amount through the
composite score methodology. That risk
requires financial protection regardless
of the most recent composite score
achieved by the institution. Similarly,
an institution whose cohort default rate
exceeds 30 percent in two consecutive
years is at risk of losing title IV, HEA
eligibility the following year and
requires no composite score calculation.
These risks require financial protection
regardless of the most recent composite
score achieved by the institution.

An action taken by the SEC to
suspend trading in, or delist, an
institution’s stock directly impairs an
institution’s ability to raise funds—
creditors may call in loans or the
institution’s credit rating may by
downgraded. However, unlike lawsuits
and other threats, it is difficult to
quantify readily the amount of risk
caused by that action and assess that
new risk using the prior year’s
financials and the composite score

derived from those statements.
Nevertheless, because the impaired
ability to raise funds caused by these
actions is potentially significant, that
risk warrants financial protection
without the reassessment of financial
health that can be readily performed for
more quantifiable risks. Nevertheless,
because the impaired ability to raise
funds caused by these actions is
potentially significant, that risk
warrants financial protection without
the reassessment of financial health that
can be readily performed for more
quantifiable risks.

We recognize that the institution’s
current year financial strength may
differ from that reported and analyzed
for the prior fiscal year. That difference,
however, can be favorable or
unfavorable, and would be difficult to
reliably determine in real time. Given
that uncertainty, we consider it a
reasonable path to use as the baseline
the data in the most recent audited
financials for which we have computed
a composite score, and adjust that data
to reflect the new debt or pending
threat. Any disadvantage this may cause
an institution will be temporary,
because the baseline will be corrected
with submission, evaluation, and
scoring of the current year’s audited
financial statements. In assessing the
composite score of the new financial
statements for purposes of these
standards, we will continue to
recognize, for purposes of requiring
financial protection, any threats from
triggering events that would not yet be
fully recognized under accounting
standards. However, improvements in
positions demonstrated in the new
audited financials may offset the losses
recognized under these regulations. If
those improved positions produce a
composite score of 1.0 or more, despite
the loss recognized under these
regulations, the institution may no
longer be required to provide financial
protection.

With regard to the suggestion by the
commenters that the Department allow
an institution to submit new month-end
or partial-year audited financial
statements from which the composite
score would be recalculated, we believe
that doing so would be costly and
unworkable, because those financial
statements do not reflect a full year’s
transactions, and would potentially
recognize only new debts, or partially
recognize new litigation or other claims
for which the institution determines
that a loss is probable. We note that the
composite score methodology was
designed to measure the financial
performance of an institution over an
entire 12-month operating cycle, the

institution’s fiscal year, and believe that
attempting to calculate a composite
score for a partial year would produce
anomalous results. In addition, it is not
clear how an institution could produce
audited financial statements by the end
of the month in which a triggering event
occurred. Further, the suggestion does
not appear to offer a realistic approach
because separate actual or threatened
losses may occur throughout the year,
and for each event, this proposal would
require a new set of financial
statements.

This approach will affect only
institutions that have a recalculated
composite score of less than 1.0. If
recognition of the event produces a
recalculated composite score of between
1.0 and 1.5 for an institution that had a
routine Composite score of 1.5 or more,
the recalculated score does not change
the existing score to a zone score, so the
institution is not required to comply
with the zone requirements.
§668.175(d). For some institutions, a
single event or threat may produce a
failing composite score, while for
others, a series of actions or events may
together place the institution at
substantial risk. Using the composite
score methodology to assess new or
threatened risks, instead of using a
dollar- or percentage-based materiality
threshold for individual triggering
events, allows the Department to assess
the cumulative effect on the institution
of individual threats or events
regardless. Thus, we will require
financial protection only when the
recalculated composite score is failing
and the cumulative effect produces a
failing score.

In response to the commenters who
objected that the proposed triggering
scheme would arbitrarily “stack”
protection requirements, the composite
score methodology distinguishes among
levels of financial strength, and as we
explain below, permits the Department
to align the amount of protection
required with the relative risk or
weakness posed by successive triggering
events or conditions. We agree with the
commenters that an institution should
not be required to provide financial
protection for every automatic triggering
event for which the underlying facts or
circumstances are the same or where a
direct causal relationship exists between
two or more events, like the
circumstance noted by the commenters
where a 90/10 violation causes a loan
agreement violation, or a settlement
generates an accreditor sanction.

In response to the objection that these
regulations could require financial
protection equal to all of the title IV,
HEA funds received in the prior year,
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we adopt here an approach that tailors
the amount of protection required to a
minimum amount we consider
sufficient to cover the losses to the
government reasonably likely to occur
upon closure, plus any additional
amount that we estimate is reasonable to
expect based on the circumstances
presented by the risks posed for the
particular institution. Under current
regulations, an institution that does not
meet financial responsibility standards
may participate under provisional
certification requirements by providing
a letter of credit equal to at least 10
percent of the prior fiscal year title IV,
HEA program funds received.
§668.175(f)(2)(1). This restriction
applies to any institution that no longer
qualifies for continued participation in
the zone, or, as particularly pertinent
here, achieves anything less than a score
of 1.0—for example, a score of .90.
Because the composite score makes
these kinds of distinctions among
scores, current regulations give
dispositive weight to its results in
critical determinations regarding an
institution’s ability to participate. Thus
current regulations have long attached
controlling significance to what may be
relatively slight differences in
composite score outcomes. We adopt
here a rule that an institution that
receives an adjusted composite score of
less than 1.0 must provide financial
protection in an amount not less than 10
percent of the prior fiscal year’s title IV,
HEA funding, and, as the composite
score decreases, the institution may be
required to provide an added amount of
protection where supported by the
particular facts and circumstances—
including the history of the institution,
the nature of the risks posed, the
presence of existing liabilities to the
Department, the presence, amount, and
rate at which borrower defense claims
are being filed, and the likelihood that
the risk will result in increases in
borrower defense claims.

The requirement to provide at least a
10 percent letter of credit is rooted in
the 1994 regulations regarding
provisional certification of institutions
that did not meet generally applicable
financial responsibility standards. 34
CFR 668.13(d)(1)(ii)(1994). We adopt
here this 10 percent as a minimum
requirement because we consider
financial protection in the amount of 10
percent of prior year title IV, HEA
funding to be the minimum amount
needed to protect the taxpayer from
losses reasonably expected from an
institution’s closing. These losses
include, at a minimum, costs of closed
school discharges. Closed school

discharges can affect all loans—
including PLUS loans—obtained to
finance attendance at the closing
institution. This includes any loans
obtained for enrollment in years before
the year in which the institution closes,
not merely those loans received by
students for attendance at the institution
in the year in which it closes. Thus, a
closure could, in some instances,
generate closed school discharge losses
in amounts exceeding the total amount
of Direct Loan funds that the institution
received in the year preceding the year
of that closure.

Liabilities of an institution could also
include liabilities for funds
unaccounted for by audit, because the
institution as a fiduciary is liable for the
costs of title IV, HEA funds it received
unless it affirmatively demonstrates by
the required compliance audit that it
spent those funds properly. An
institution that closes may have neither
the resources nor the incentive to secure
an audit of its expenditures of these
funds. The liability of an institution that
fails to account for those funds includes
the full amount of Pell Grant funds
received, and, for loans that are received
for that period and are not discharged,
the subsidy costs for those loans, which
varies from year to year among loan
types.48 An institution that closes may
also owe liabilities to the Department
for debts arising from audits, program
reviews, or fine actions, or from
borrower defense claims. Closure of the
institution would also jeopardize
recovery of all these liabilities, and the
risk to the taxpayer in those instances is
considerably greater than the costs of
closed school discharges.

We have already experienced closed
school discharge claim losses in one of
the most recent and significant school
closures, that of Corinthian, that permits
development of estimates of liabilities.
Corinthian was composed of three
chains of some 37 separate institutions,
operating at 107 campuses, with 65,000
students enrolled in 2014. It received

48 Because every institution must affirmatively
account for the title IV, HEA funds it has caused
to be awarded during an entire fiscal year as
properly spent, an institution receiving funds on
the cash monitoring or reimbursement method does
not meet this obligation simply by having payments
approved under the requirements applicable to
funding under those methods, which do not
necessarily involve the comprehensive examination
conducted in an audit. Similarly, because the
institution must make this accounting on a fiscal
year basis, the fact that an institution may offer
short programs several of which may be completed
within a fiscal year does not limit the potential loss
in the case of a precipitous closure to the amount
of funds received for a program that may be
curtailed by such a closure, rather than all the funds
for which it was responsible for the entire fiscal
year.

$1.439 billion in title IV, HEA funding
in FY 2013, the last full fiscal year
preceding its closure. During the year
preceding its closure, Corinthian sold 50
campuses, with some 30,000 students
enrolled, to a new entity, a transaction
that allowed a major portion of
Corinthian students to complete their
training. In addition, under agreement
with the Department, Corinthian
continued training at the campuses it
retained until its closure in April 2015.

The Department has to date granted
closed school discharges of some $103.1
million for some 7,858 Corinthian
borrowers, with the average discharge
some $13,114.4° Additionally, the
Department has thus far approved 3,787
borrower defense discharges, totaling
$73.1 million. Together, Corinthian’s
liabilities through both closed school
and borrower defense total more than
$176 million, with additional claims
expected to be approved later. A letter
of credit at the level of 10 percent of
prior year title IV, HEA funding would
have been $143 million—enough to
cover the estimated total closed school
discharges and far too little to cover the
school’s total liabilities on individual
student loan losses.5°

From this history, we estimate that an
institution that closes in an orderly
wind down, under which the majority
of the students are able to continue their
education by transfer or otherwise, will
generate closed school discharge claims
of at least 10 percent of the amount of
all title IV, HEA funding received in the
last complete fiscal year prior to the
year in which the institution finally
closes. Therefore, we adopt 10 percent
of prior year title IV, HEA funding as the
minimum amount of financial
protection required of an institution that
achieves a recalculated composite score
of less than 1, or otherwise faces the
risks (90/10, cohort default rates, SEC
action) for which we do not recalculate
a composite score. This is consistent
with many years of Department practice.

Obviously, not all closures will arise
in such fortuitous situations. It is
realistic to expect that for other
closures, including those that are more
precipitous, a far greater percentage of
borrowers will qualify for closed school
discharges. Moreover, these regulations
are expected to increase the number of
instances in which we will give a closed
school discharge by providing relief
without an application where we have
sufficient information to determine
eligibility. In addition, based on the
Corinthian experience, we expect that

49 As of October 2016.

50 The Department also fined Corinthian $30
million.
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the law enforcement agency actions that
can constitute triggering events will
generate borrower defense claims as
well.51 Other liabilities to the
Department may already exist or are
expected to arise. Under these
regulations, therefore, the Department
demands greater financial protection in
cases in which these risks are identified,
in addition to the minimum 10 percent.
We include other conditions as
discretionary triggering events, but in
particular circumstances, those
conditions can separately indicate that
the potential losses that may arise
warrant levels of financial protection
greater than 10 percent. If the
Department demands greater financial
protection than the 10 percent level, the
Department articulates the bases on
which that added protection is needed,
which can include any of the
considerations discussed here. If an
institution has already arranged
financial protection, the Department
credits the amount of protection already
provided toward the amount demanded,
if the protection already provided has
the same terms and extends for the
duration of the period for which
protection is required pursuant to these
regulations. In determining the proper
amount of financial protection, then, we
intend to look closely at any evidence
that these kinds of liabilities may ensue
from the risk posed by adverse events to
a particular institution. We note, in
particular, that section 498(e)(4) of the
HEA, by indicating which specific
histories of compliant behavior are
enough to bar the Department from
requiring personal guarantees from
owners or institutions, has identified
those histories that indicate future risk.
20 U.S.C. 1099c(e). Since 1994, the
Department has implemented the statute
in precisely this way, by adopting these
histories as per se financial
responsibility failures, warranting
surety and provisional certification.
§§668.174(a), 668.175(f)(1)(ii).
Similarly, section 498(c)(1)(C) of the
HEA specifically directs the Secretary to
consider whether the institution is able

51 These losses can be very substantial. The
Department has already granted $73 million in
borrower defense discharge relief to some 3800
Corinthian Direct Loan borrowers under § 685.206,
and thousands of Corinthian borrower claims are
pending. The average amount of loan indebtedness
discharged for these 3800 was $19,300; many
thousands of other Corinthian borrowers may have
valid claims for relief, and the Department has been
reaching out to some 335,000 of these individuals.
See: United States Department of Education Fourth
Report of the Special Master for Borrower Defense
to the Under Secretary, June 29, 2016. If even 20
percent of these other borrowers qualify for relief,
the loss to the Federal taxpayer would add another
billion dollars to the $73 million in losses already
experienced.

to meet its refund obligations to
students and the Department. 20 U.S.C.
1099c¢(c)(1)(C). The Department has
implemented this provision by requiring
an institution that has a performance
rate of less than 95 percent in either of
the two most recently completed fiscal
years to provide surety in an amount of
25 percent of the amount of refunds
owed during the most recently
completed fiscal year. § 668.173(d). We
intend to apply these long-standing and
statutorily sanctioned predictors of
potential liabilities in determining the
amount of financial protection that we
may require over and above that
minimum amount to cover the costs of
closed school discharges. Thus, we may
determine that the potential loss to the
taxpayer of the closure or substantial
reduction in operations of an institution
that has failed the 95 percent refund
performance standard to be 25 percent
of refund obligations in the prior year,
in addition to the 10 percent of prior
year title IV, HEA funding needed to
cover closed school discharges. We may
determine that the potential loss to the
taxpayer of the closure or substantial
reduction in operations of an institution
that has had audit or program liabilities
in either of the two preceding fiscal
years of five percent or more of its title
IV, HEA funds to present a potential
loss of that same percent of its most
recent title IV, HEA funding, in addition
to the 10 percent of funding needed to
defray closed school discharge losses.
We may determine that the closure or
substantial reduction in operations of an
institution that has been cited in any of
the preceding five years for failure to
submit in a timely fashion required
acceptable compliance and financial
statement audits presents a potential
loss of the full amount of title IV, HEA
funds for which an audit is required but
not provided, in addition to any other
potential loss identified using these
predictors.

Relying on the composite score
methodology also helps clarify how long
financial protection for risks or
conditions should be maintained,
because some events have already
occurred, and will necessarily be
assessed in the next audited financial
statements and the composite score,
which is routinely calculated. Others,
such as pending suits or borrower
defense claims, will not be reflected in
the new financial statements, and those
risks may still warrant continuing the
financial protection already in place.
Along these lines, we will maintain the
full amount of the financial protection
provided by the institution until the
Department determines that the

institution has (1) a composite score of
1.0 or greater based on the review of the
audited financial statements for the
fiscal year in which all losses from any
triggering event on which the financial
protection was required have been fully
recognized, or (2) a recalculated
composite score of 1.0 or greater, and
that any triggering event or condition
that gave rise to the financial protection
no longer applies.

We believe it is reasonable to require
an institution to maintain its financial
protection to the Department as noted
above until the consequences of those
events are reflected in the institution’s
audited financial statements or until the
institution is no longer subject to those
events or conditions. If the institution is
not financially responsible based on
those audited statements, or the
triggering events continue to apply, then
the financial protection on hand can be
used to cover all or part of the amount
of protection that would otherwise be
required. Doing so minimizes the risks
to the Federal interests by having
financial protection in place in the
event that an institution does not
sufficiently recover from the impact of
a triggering event—any cash or letter of
credit on hand would be retained and
any funds under a set-aside arrangement
would reduce or eliminate the need to
offset current draws of the title IV, HEA
funds.

With regard to the comment that a
letter of credit could exceed 100 percent
of the title IV, HEA funds received by
an institution, we note that the
regulations adopted here set 10 percent
of prior year title IV, HEA funding as the
minimum financial protection required
for an institution that achieves a
recalculated score below a 1, or fails the
90/10, cohort default rate, or SEC
triggers, and permit the Department to
demand greater protection when the
Department demonstrates that the risk
to the Department is greater.

Changes: We have revised
§668.171(c)(1) to provide that losses
from events or risks listed as triggering
events are generally evaluated by
determining whether the amount of loss
recognized for this purpose, if included
in the financial statements for which a
composite score was most recently
calculated under §668.172, would
produce a composite score less than 1.0.
In §668.171(c)(2) we have specified that
the actual or potential losses from the
actions or events in §668.171(c)(1) are
accounted for by revising an
institution’s most recent audited
financial statements and that the
Secretary recalculates the institution’s
composite score based on the revised
statements regularly. If the recalculated
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composite score is less than 1.0, the
institution is not financially responsible
and must provide financial protection.

Triggering Events

Comment: Some commenters objected
that the Department had produced no
data to support the assertion that the
triggering events in fact pose the risks
that would warrant their use. Other
commenters stated that the requirement
to provide financial protection based on
the mere filing of a lawsuit seeking the
proposed recoveries was speculative,
not based on actual data showing that
an adverse result was reasonably
expected to result from that suit and
was thus arbitrary and lacked a
reasonable basis. Another commenter
asserted that the Department’s reference
to the Corinthian situation does not
support adopting the rule proposed
here, and that current regulations were
sufficient to enable the Department to
obtain from Corinthian the protections
needed to mitigate or eliminate the risks
now cited to justify the new rules. The
commenter asserted that Corinthian
failed financial responsibility tests in
FY 2011, could have been required to
post a letter of credit, but was not
required to do so, nor was it required to
post a letter of credit for FY 2014, when
Corinthian again failed the tests.

Discussion: As discussed for each of
the triggers, each reflects a new
financial obligation already incurred
and not yet reflected in the composite
score for the institution, or a new
financial risk that is realistically
imminent, whether or not yet
recognized in the audited financial
statements. Current regulations permit
the Department to demand 10 percent or
more financial protection, but provide
no structured scheme to assess whether
a particular event actually jeopardizes
the institution, and if so, by how much,
and what amount of protection is
needed beyond that 10 percent
minimum described in the regulations.
We described in the NPRM the history
of Corinthian’s evaluation under the
existing financial responsibility
scheme.52 Even if Corinthian’s financial
statements had been accurate when
presented, they would not have
accounted for the risk posed by the
pending California attorney general
action, that ended in a judgment for $1.1

52 Applying the routine tests under current
regulations did not result in financial protection,
because Corinthian appeared at the time it provided
the Department with its audited financial
statements to pass those tests. Only later—too late
to secure financial protection—did further
investigation reveal that Corinthian in fact had
failed the financial tests in current regulations. 81
FR 39361.

billion, and the LOC that would likely
have been demanded—a small fraction
of the title IV, HEA funding for the prior
year—would barely have covered the
liabilities already established by the
Department against Corinthian. The
Corinthian experience highlighted the
need to identify events that posed
realistic jeopardy in the short term, and
to secure financial protection before the
loss was incurred and the institution on
account that that loss no longer had the
ability to provide that protection.
Similarly, current standards would not
require protection where an institution
was on the very cusp of loss of title IV,
HEA eligibility, as with cohort default
rate and 90/10 sanctions.

Changes: None.

Automatic Triggering Events

Lawsuits and Other Actions
§668.171(c)(1)(i)

Lawsuits Settlements/Resolutions

Comments: Under proposed
§668.171(c)(1)(i)(B), (ii), and (iii), a
school may not be financially
responsible if it is currently being sued
by a State, Federal, or other oversight
entity, or by private litigants in actions,
including qui tam suits under the False
Claims Act, that have survived a motion
for summary judgment.

Some commenters objected that
requiring financial protection based on
suits by private parties was
unreasonable because the commenters
considered those suits to have no
bearing on the financial responsibility
and administrative capability of the
institution. Others considered reliance
on the filing of suits that had not yet
resulted in judgments against the
institution to constitute an unreasonable
standard that deprived the institution of
its due process rights to contest the
lawsuits. A commenter objected to the
inclusion of government suits because
the commenter considered proprietary
institutions to often be the target of ill-
planned and discriminatory suits by
State and Federal agencies. A
commenter stated that suits filed by
State AGs have been shown in some
cases to be politically motivated and
argued that such suits should not be the
basis for a letter of credit as they may
unfairly target unpopular members of
the higher education industry,
depending on the party affiliation of the
AG. The commenter stated that the suits
are not required to be based in fact and
rarely lead to a finding, that the judicial
process should be allowed to follow its
usual course, and that requiring schools
to post letters of credit prior to a judicial
ruling in the case amounts to finding a
school guilty and requiring the school to

prove innocence. The commenter stated
that the risk posed by the filing of a suit
cannot be determined simply from the
complaint filed in the suit, and the
actual risk posed by such suits, some
commenters urged, could be reasonably
determined only after determining the
merits of the suit.

Commenters objected that these
triggering events would require a school
to submit a letter of credit before there
was any determination of merit or
wrongdoing by an independent arbiter,
and stated that such suits should not be
taken into account until judgment. The
commenters stated that they believed
that, contrary to the Department’s
statement in the preamble that suits by
State and Federal agencies are likely to
be successful, most cases settle due to
the outsized leverage of the government,
despite their merits. In addition, the
commenters believed that suits filed by
State AGs should not be the basis for a
letter of credit because these suits have
been shown in some cases to be
politically motivated and to unfairly
target institutions.

Another commenter urged the
Department to remove the lawsuit
triggers, arguing that the mere filing of
an enforcement action by a State,
Federal, or other oversight entity based
on the provision of educational services
should not be considered a trigger. The
commenter stated that lawsuits are easy
to file, allegations are not facts, and,
even assuming good faith on the part of
State and Federal regulatory agencies,
sometimes mistakes are made. The
commenter contended that the litigation
process creates the incentive for
sweeping allegations that may or may
not be verifiable, or there may be cases
filed by an agency in the hope of making
new law or establishing a new standard
for liability or mode of recovery beyond
that applied by courts in ruling on such
claims. A commenter was concerned
that an “other oversight agency’” could
refer to a town or county zoning board
or land use agency that could threaten
to file a multi-million dollar suit for
pollution, or a nuisance suit like a
violation of a local sign ordinance, or
failure to recycle soda cans, as a way to
leverage concession from the institution
for other reasons. These suits would be
covered under proposed
§668.171(c)(1)(ii) even though they
have nothing to do with the educational
mission of the school. The commenter
contended that giving such unbridled
power to non-State, non-Federal, non-
education-related oversight entities
would effectively place the “sword of
Damocles” over the head of every
college president who needs to negotiate
a dorm or a new parking facility.
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Many commenters objected to
consideration of settlements with
government agencies under proposed
§668.171(c)(1). As proposed, the
regulation might make a school not
financially responsible if during the
current or three most recently
completed award years it was required
to pay a debt to a government agency,
including a debt incurred under a
settlement. Commenters viewed this
provision as overly broad and punitive,
and suggested that settlements be
excluded from this provision. A
commenter believed that an institution
under investigation will have a strong
incentive to avoid a settlement that
would precipitate the triggering event in
proposed §668.171(c)(1)(i)(A), which
would require it to provide the
Department a potentially expensive or
unobtainable letter of credit. A
commenter noted that bringing suit can
be an important tool in facilitating
settlement, and cited a case where a
State AG filed a consumer fraud suit
against an institution. The parties were
able to negotiate a settlement that
provided $2.1 million in loan
forgiveness and $500,000 in refunds for
students. Imposing a letter of credit in
such situations would deter such
favorable settlements. Commenters
asserted that many businesses settle
claims with the government due to the
cost of litigation and the outsized
leverage of the government, regardless
of the merits of the underlying claims.

Commenters objected to consideration
of debts already paid, asserting that if a
school pays a liability as a result of an
agency action, the school has already
paid an amount that was deemed
appropriate by the agency and should
not be subject to the additional punitive
requirement of posting a letter of credit.
The commenters argued that this is
especially true if the school’s payment
resulted in repayments to students such
that a letter of credit is no longer
necessary to provide for possible
student claims.

Similarly, other commenters claimed
that lawsuit triggers would create every
incentive for borrowers who get behind
in their loan payments to file claims or
suits against an institution, regardless of
how frivolous those suits or claims may
be, and therefore these triggers should
not be part of the borrower defense
rulemaking.

Evaluation

A commenter urged the Department to
make the lawsuit and investigation
triggers in § 668.171(c)(1) evaluative
instead of automatic, so that the
Department would evaluate the type of
suit, the merit of the claims, the amount

of money at stake, and the likelihood of
success. With this system in place, only
institutions with a serious financial risk
would be required to obtain a letter of
credit, leaving other institutions room to
negotiate with State AGs or other
enforcement entities.

Other commenters objected to
assessing the value of the lawsuits (in
proposed § 668.171(c)(v)) by using ‘“‘the
tuition and fees the institution received
from every student who was enrolled at
the institution during the period for
which the relief is sought” as wrongly
presuming that every student in the
period (or three years if none is stated)
would receive a full refund, and may
have no relation to the event on which
suit was brought. While the commenters
do not suggest using the damages
proposed in any complaint, which they
claim are often speculative and
designed to grab media attention rather
than reflect a true damage calculation, a
better way to assess value would be an
analysis of the merits of the specific
litigation at issue, guided by past
recoveries and settlements for similar
actions. Some commenters objected that
State AGs and private litigants will
likely include demands for relief in
pleadings that equal or exceed the
thresholds set by the Department in
order to gain additional leverage over an
institution. Other commenters objected
that State AG suits will also exceed the
thresholds because they will state no
dollar amount of relief, and thus be
deemed to seek restitution in the
amount of all tuition received for a
period.

Some commenters believed that an
institution should be afforded the
opportunity to demonstrate, by an
independent analysis, that the actual
amount at issue is below the thresholds
set for the applicable action and
therefore the action is not material.
Some commenters suggested that the
Department allow an institution to seek
an independent appraisal from a law
firm, accounting firm, or economist that
would state the actual amount at issue
in the lawsuit. Others stated that this
analysis could be accomplished as part
of an appeal process with a hearing
official deciding the amount based on
evidence from the institution and the
Department.

Threshold

Some commenters stated that it is
common for plaintiffs suing colleges
and universities to allege damages far
exceeding any amount that could
feasibly be obtained in either a
settlement or final judgment, as a tactic
to maximize any final settlement
amount and contingency fees to the

attorney. For this reason, the
commenters argued that requiring a
letter of credit based solely on a claim
exceeding 10 percent of an institution’s
assets is arbitrary and unwarranted, as
the claimed amounts often have little
factual basis or legal support. Further,
the commenters were concerned that
enacting this new standard would lead
to plaintiffs’ attorneys stating claims in
excess of the 10 percent threshold to
create negotiating leverage.

Other commenters believed that the
$750,000 and 10 percent of current
assets thresholds were arbitrary because
they do not take into account that the
size of schools varies significantly and,
as such, their exposure may vary
significantly. The commenters reasoned
that a larger school that serves a greater
number of students may be subject to a
larger liability, but may also be able to
adequately withstand that liability. For
these reasons, the commenters
suggested that the triggering events in
§668.171(c)(1) should be removed
entirely, but if they are not removed, the
commenters urged the Department to
exclude the settlement provisions and
the $750,000 threshold because debts of
that size are not indicative of the
financial stability of the school.

Some commenters noted that Federal
and State settlements are often very
small, and therefore believed those
settlement amounts would not likely
reach or exceed the proposed threshold
of 10 percent of current assets. The
commenters urged the Department to
eliminate the 10 percent threshold in
the final regulations, arguing that a
settlement, in and of itself, should be
sufficient to trigger a letter of credit.
Other commenters believed that the
threshold of $750,000 for the lawsuit
triggers was so low that an auditor
would not consider that amount to be
material and therefore would not
include the lawsuit in the footnotes of
an institution’s financial statements.
They suggested that the Department set
the materiality threshold as the higher,
rather than the lesser, of $750,000 or 10
percent of current assets. The
commenters reasoned that the lesser
amount would almost always be the
audit threshold ($750,000) which, in the
case of any large school, will not be
material. Alternatively, the commenters
suggested that the Department remove
the audit-based threshold and simply
rely on the 10 percent of current assets
threshold.

No Amount Claimed

Objecting to the method of calculating
a claim in a suit in which the plaintiff
does not state a dollar amount of relief,
a commenter noted that in a number of
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State courts—in New York, Maryland,
and Maine, for example—a specific
dollar-amount demand is not permitted
in many civil actions. In such cases,
proposed §688.171(c)(1)(v)(A) would
require that the amount be calculated
“by totaling the tuition and fees the
institution received from every student
who was enrolled at the institution
during the period for which relief was
sought, or if no period is stated, the
three award years preceding. . . .” The
commenter feared that applying this
principle would result in a “deemed”
ad damnum of at least three years’ total
revenue—and it would be a fortunate
institution that maintained sufficient
current assets to keep the made-up
“deemed”” ad damnum below 10 percent
of current assets. In addition, the
commenter notes that other States, like
Virginia, do not permit recovery in
excess of the written ad damnum,
regardless of what a jury may award—
for example, if the demand is $10,000
and the jury awards ten million dollars,
only the demanded amount is awarded.
The commenter opined that in those
States, the incentive is to massively
over-plead the value of the case, so that
an attorney’s client is not forced to
accept less money after encountering a
generous jury. The underlying point is
the same: Neither a stated ad damnum
in any lawsuit nor the “deemed” ad
damnum of proposed
§688.171(c)(1)(v)(A) bears any
necessary relationship to the actual
value of the suit, to the likely range of
recovery, or to the effect of the suit on
the financial responsibility of the
educational institution.

Second, the commenter argued that a
pending private lawsuit seeking large
damages should not be considered a
trigger event, as proposed in
§688.171(c)(1)(iii). The commenter
cautioned that considering filed-but-not-
decided litigation to impair the financial
responsibility of an institution would
overly empower opportunistic or
idealistic members of the plaintiff’s bar.
The commenter asserted that the
proposed position would give every
lawyer with a draft lawsuit containing
enormous damage claims a chokehold
on any school. The commenter noted
that although proposed
§688.171(c)(1)(iii)(A) is intended to
restrict this triggering event to only
those claims that survive summary
judgment, the commenter asserted that
in some States, this restriction would be
ineffective. The commenter asserted
that, for example, in New York State
courts, a plaintiff can file a “Motion For
Summary Judgment in Lieu of
Complaint,” under CPLR Section 3213,

to initiate the case. A plaintiff can
demand a response on the date an
answer would otherwise be due; if the
defendant were to file a cross-motion for
summary judgment as a response, the
court ostensibly would deny both and
treat the cross-motions as an answer and
complaint, and the case would go
forward. But the case would have
“survived a motion for summary
judgment by the institution,” and would
then constitute a trigger event at its
outset.

The commenter further asserted that
California State courts permit not only
summary judgment, but also a separate
procedure for resolution of entire claims
by “summary disposition.” Cal. Code of
Civ. Pro. Section 437c. The grant of
judgment to the institution on any
relevant claim by summary disposition
would not seem to affect whether a
trigger event has occurred, even if the
only relevant claim was disposed of.
The commenter asserted as well that in
Virginia, summary judgment is
technically available, but, as a practical
matter, the commenter states that it is
never granted because a motion for
summary judgment cannot procedurally
be supported by documents, affidavits,
depositions, or other similar evidence.
Moreover, the real effect of this
provision would be to deter institutions
from ever moving for summary
judgment, fearing that the motion would
be denied therefore generating a
triggering event.

For these reasons, the commenter
concluded that institutions would have
to bring every covered private case to
trial, at much greater financial and
emotional expense not only to the
school but also to the opposing parties.
The commenter expressed concern that
the proprietary school sector was a
target for enterprising trial lawyers, and
that because of the heightened scrutiny
faced by financial institutions making
lending decisions, it would be
impossible for many institutions facing
one of these triggering events to obtain
a sufficient letter of credit to comply
with the regulations. The commenter
cautioned that an institution in such a
circumstance would have little choice
but to cease operations, even if its
financial basis remained fundamentally
sound—and even if the claims
represented by the proposed triggering
events were insubstantial or frivolous.

Similarly, another commenter stated
that in litigation, plaintiffs are able to
survive a motion for summary judgment
due to a variety of factors. The
commenter said that judges may decline
to dispose of a case on summary
judgment because there remains an
issue of material fact that may have little

to do with the underlying false claim or
provision of educational services. The
commenter offered that a final judgment
requires a higher level of proof than a
motion for summary judgment and
would therefore be a fairer threshold. In
addition, the commenter noted that
private rights of action are
fundamentally different than agency or
government actions that are subject to
well-established policies and
procedures. Further, the commenter
anticipated that private parties will
likely request relief in excess of the
proposed thresholds of $750,000 or 10
percent of current assets to gain
additional leverage in seeking a
settlement.

With regard to proposed
§668.171(c)(1)(iii), some commenters
asked the Department to clarify whether
the mere filing of a False Claims Act
case is a triggering event or if
paragraphs (A) and (B) apply to that
case (as well as private litigation). The
commenters offered that the mere filing
of a False Claims Act case should not
subject an institution to a letter of
credit. While the commenters
recognized the seriousness of a False
Claims Act case, they stated that these
cases do not garner intervention from
the Federal government and are
typically settled for amounts that are
dramatically less than the stated
damages in the complaint. Further,
while the commenters appreciated the
Department’s attempt to ensure it was
only capturing meritorious private
litigation under § 668.171(c)(1), they
believed that the provision would
penalize an institution for settling a case
for nuisance value or harming a school
for filing a motion for summary
judgment which it ultimately loses.

Discussion: Proposed §668.171(c)(1)
included a range of governmental
actions and certain actions by private
parties, and proposed § 668.171(c)(6)(ii)
included any other litigation that the
institution was required to report in a
filing with the SEC. Regardless of the
substantive basis or motivation of the
party suing, each of these suits could
pose a serious potential threat to the
continued existence and operation of
the school, and as such, they affect the
assessment of the school’s ability to
meet its financial obligations. We see no
basis for ignoring that risk simply
because some suits in each of these
types may in fact be frivolous, assert
exaggerated demands, rest on attempts
to make new law, or attempt to extract
concessions from the school in what the
commenter calls areas unrelated to the
school’s educational mission. We
consider pending suits under these
regulations for two reasons. First, a
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judgment entered in any of these suits
may significantly jeopardize the
existence or continued operations of the
institution, and that threat bears directly
on the statutory requirement that the
Secretary determine whether the
institution for the present and near
future, the period for which the
assessment is made, ““is able to meet

. . . all its financial obligations.” 20
U.S.C. 1098c¢(c)(1)(C). Second, that
consideration looks not merely at
obligations already incurred, but looks
as well to the ability of the institution
to meet “‘potential liabilities”—whether
the institution has the resources to
“ensure against precipitous closure”—
and thus demands that we assess threats
posed by suits not yet reduced to
judgments that would be recognized in
the financial statements submitted
annually and evaluated under the
current composite score methodology.
In response to the comment regarding
treatment of qui tam suits under the
False Claims Act, we confirm that those
actions are evaluated like any other
litigation not brought by a Federal or
State agency enforcing claims that may
relate to borrower defenses. They are
evaluated under the summary judgment
test.

Responding to the objection that we
should consider only claims reduced to
judgment, we stress that ignoring the
threat until judgment is entered would
produce a seriously deficient
assessment of ability to meet financial
obligations, and worse, would delay any
attempt by the Department to secure
financial protection against losses until
a point at which the institution, by
reason of the judgment debt, may be far
less able to supply or borrow the funds
needed to provide that protection. We
reject this suggestion as contrary to the
discharge of the duty imposed on the
Department by section 498 of the HEA.
Similarly, we see no basis for the
contention that taking into account risk
posed by pending suits somehow
deprives an institution of its due
process right to contest the suit. If the
risk posed is within the statutory
mandate to assess, as we show above,
taking that risk into account in
determining whether an institution
qualifies to participate in the title IV,
HEA programs cannot deprive the
institution of any constitutionally
protected right. The institution remains
free to respond to the suit in any way
it chooses; it is frivolous to contend that
we are barred from considering whether
that risk warrants financial protection
for the taxpayer as a condition for the
continued participation by that
institution in this Federal program.

Besides these general objections to the
consideration of pending suits, the
comments we received addressed
several distinct aspects of the proposed
consideration. These included
comments addressed to the inclusion of
suits by an oversight entity, which may
include a local government component,
in the category of government suits; the
proposal that suits be evaluated on their
merits by a third party, by Department
officials, or by a Department hearing
official; objections to inclusion of debts
arising from settlements; objections that
the thresholds in the proposed rule were
unrealistic or arbitrary; objections to the
proposed method of calculating the
amount claimed where the institution
contends that the amount claimed
exceeds the amount that applicable law
would support; objections to the
proposed calculation of the amount in
actions that did not seek a stated
amount of relief; objections to the
proposed use of summary judgment as
a test of the potential risk posed by the
suit; and objections to consideration of
debts already incurred and paid in prior
years. We discuss each in turn and, as
discussed earlier explaining the use of
an adapted composite score
methodology, we are modifying the
proposed regulations in several regards
that we intend and expect to assess the
risk posed by pending suits in a manner
that alleviates several of major concerns
raised by commenters.

We address first the changes to the
proposed thresholds, because adoption
of the composite score methodology of
assessing risk affects the response to
those objections and other concerns as
well. Each institution is well aware of
its most recent composite score, and as
explained above, the amount of risk
posed by each suit considered under the
regulations will be assessed by
recognizing that loss in the financial
statements on which that composite
score was based, and determining
whether that recognition will produce a
failing composite score. Any institution
can readily evaluate that effect and take
that result into account in responding to
the suit. A pending suit that produces
a failing score will be recognized as a
threat until the suit is resolved and that
result produces a score of 1.0 or more,
whether by favorable judgment or
settlement. Second, we include an
opportunity for an institution to
demonstrate that loss from any pending
suit is covered by insurance.
Commenters advised that we should not
treat lawsuits as potential triggering
events because the risks posed by these
suits are commonly covered by
insurance. If the institution

demonstrates that insurance fully covers
the risk, the suit is simply not
considered under these financial
responsibility standards. The institution
can demonstrate that insurance fully or
partially covers risk by presenting the
Department with a statement from the
insurer that the institution is covered for
the full or partial amount of the liability
in question.

In response to the proposal that the
regulations should provide for an
evaluation of the merit of a suit by a
third party, by a Department official, or
by a Department hearing official, we see
no practical way to implement such a
procedure. Litigants already have the
ability to engage in court-sponsored or
independent mediation, in which both
parties can adequately present their
positions; if both parties are amenable to
such a two-party assessment, the parties
can readily pursue that course through
mediation, and we see no need for the
Department to undertake that role. We
see little or no value in entertaining and
evaluating a presentation solely from a
defendant institution, whether that
evaluation were to be performed by a
Department official or an administrative
hearing official in a Department
proceeding. As noted, a party whose
defense is financed by insurance may
find the insurer conducting precisely
such an evaluation in conducting the
litigation, and that assessment will
influence the conduct of the litigation.

In addition, the proposal that the
Department or a third party assess the
merit of an action by a government
agency would require the Department or
a third party to interpret the statutes and
regulations on which that agency based
its actions as well as assess whether the
action was a reasonable exercise of the
agency’s authority. We have no
authority to second guess the actions of
another agency in the exercise of its
authority, and we would neither
presume to do so nor adopt a procedure
in which we would credit such second-
guessing by a third party.

The proposed regulation would treat
“oversight authority” actions like
actions of Federal or State agencies. By
this term, we include local government
entities with power to assert and recover
on financial claims. This consideration
applies only to affirmative government
financial claims against the institution,
not to government actions that deny
approvals or suits that seek only
injunctive or other curative relief but
make no demand for payment. Local
authorities can take enforcement actions
that can pose a serious financial risk to
the institution, and we see no basis for
disregarding that risk or undertaking
any internal or third-party assessment of
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the merit of the claim. Given the wide
range of such government actions, we
agree that those that do not directly seek
relief that affects or relates to borrower
defenses under this regulation might
warrant a different assessment of risk
than those closely related to borrower
defenses. Generally the risks posed by
the events deemed automatic triggers
are events that threaten the viability of
the institution, and the risks to the
taxpayer posed by those threats include
risks posed by closed school discharges
and unaccounted-for Federal grant and
loan funds. Federal or State agency suits
asserting claims related to the making of
a Direct Loan or the provision of
educational services, as the latter term
is considered under Department
regulations, pose an additional risk and
warrant a different assessment of risk,
because these Federal or State actions
not only pose a threat to the viability of
the institution but are also reasonably
expected to give rise to, and support,
borrower defense claims. For those
suits, we continue to consider it
reasonable to treat the amount claimed
in the suit or discernable from the scope
of the allegations to quantify the
potential loss from these suits.53
However, we acknowledge the value of
having the obligation to require
financial protection depend on
something more than the mere filing of
a lawsuit if delaying surety does not
jeopardize our ability to obtain
appropriate financial protection. The
summary judgment scheme we adopt for
all other litigation may result in
significant delay before protection is
required for borrower defense-related
suits, which may impair our ability to
obtain adequate surety. Rather than
delaying protection requirements until
summary judgment or even a point close
to trial, or creating some third-party
evaluation of the merit of government
agency suits involving borrower
defense-related claims, we will rely on
the outcome of the initial opportunity
available in the litigation process itself
for an institution to challenge the
viability of the suit—the motion to
dismiss. Thus, under these regulations,
a government suit related to potential
borrower defenses is a potential
triggering event only if the suit remains
pending 120 days after the institution is
served with the complaint. This change
provides the institution with ample time

53 The most prominent recent example of such
government actions that have resulted in
judgments—those against Corinthian—does not
suggest that assigning this level of risk to a
government borrower defense-related suit is
unreasonable, and, for that reason, as well, we
decline the proposal to consider claims that such
suits should be discounted.

to move to dismiss the suit on any
ground, including failure to state a
claim on which relief can be granted.5¢

For suits by a Federal or State agency
not directly implicating borrower
defenses, and suits by other government
agencies, we consider the summary
judgment test applicable to private party
lawsuits—not a motion to dismiss test—
to provide a reasonable basis for testing
the degree of risk posed.55 Moreover, the
threat posed by any of these suits may
have no substantial effect on the
composite score of the institution; as
explained above, threats evaluated here
require financial protection only if the
threats together produce a failing
composite score under these
regulations.

We recognize that settlements may
well achieve highly desirable outcomes,
and that regulations should not create a
disincentive to settlements. Regardless
of the position taken in these
regulations, a debt actually incurred
under a settlement entered into in the
current fiscal year will be recognized in
the financial statements of the
institution eventually submitted for the
current year, and will be part of the
financial information on which the
institution’s composite score will be
calculated for the current year. The
concerns raised about treatment of
settlement obligations are therefore
concerns only about how the regulations
treat during the current fiscal year those
settlement debts incurred during the
current year, not their subsequent
treatment. A settlement debt that the
institution can meet will likely not
jeopardize its financial score when
actually evaluated, and we approach
such debts from the same perspective by
assessing their effect when incurred
using the composite score method as

54 The Federal Rules of Civil Procedure require an
answer or motion to dismiss to be filed within 20
days of service of the complaint, and also allow a
defendant to move at any time for summary
judgment. Fed. R. Civ. Proc. 12(a), (b); 56(b).

55 The Federal Rules of Civil Procedure have for
almost 50 years authorized motions for summary
judgment upon proper showings of the lack of a
genuine, triable issue of material fact. Summary
judgment procedure is properly regarded not as a
disfavored procedural shortcut, but rather as an
integral part of the Federal Rules as a whole, which
are designed ‘“‘to secure the just, speedy and
inexpensive determination of every action.” . . .
Before the shift to “notice pleading’” accomplished
by the Federal Rules, motions to dismiss a
complaint or to strike a defense were the principal
tools by which factually insufficient claims or
defenses could be isolated and prevented from
going to trial with the attendant unwarranted
consumption of public and private resources. But
with the advent of “‘notice pleading,” the motion to
dismiss seldom fulfills this function any more, and
its place has been taken by the motion for summary
judgment.

Celotex Corp. v. Catrett, 477 U.S. 317, 327, 106
S. Ct. 2548, 2555, 91 L. Ed. 2d 265 (1986).

adopted here. We do not expect that an
institution will enter into a settlement
that jeopardizes its viability, and by
removing the thresholds and assessing
that debt in a holistic manner, we
believe that the regulation will remove
any disincentive to enter into
settlement. If an adjusted composite
score includes a potential liability from
a suit or oversight action that eventually
results in a settlement, the previously
recorded risk will be accordingly
adjusted downward to the settlement
amount.

We are retaining the summary
judgment test for all non-governmental
suits, because awaiting a final judgment
that may cripple the institution would
substantially frustrate our objective to
acquire financial protection at a time
when a significant threat is posed and
while the institution is far more likely
to be able to afford to provide that
coverage. That alternative is
unacceptable for those reasons, and
those who object to use of a summary
judgment standard pose no alternative
judicial test that avoids these problems.
We recognize that a complaint that lacks
substantive merit may avoid dismissal if
sufficiently well pled, but that such a
suit survives summary judgment only
with a showing of some evidence
sufficient to support recovery.5¢ The

56 As one writer has observed, “‘summary
judgment stands as the only viable postpleading
protector against unnecessary trials.” Martin H.
Redish, Summary Judgment and the Vanishing
Trial: Implications of the Litigation Matrix (2005),
57 Stan. L. Rev. 1329. The comments that some
States adopt summary judgment or summary
adjudication procedures that differ either in labels
(e.g., California) or in some detail from the Federal
standard do not show that the test is not available
or sufficient to meet this objective. Where a plaintiff
asserts several causes of action, a summary
adjudication under Cal.C.C.P. § 437c(f) or similar
law, or partial summary judgment that disposes of
some but not all causes of action, those claims not
disposed of remain pending and proceeding to trial,
and therefore continue to pose risk. Furthermore,
the regulations treat a failure to file for summary
disposition by a defendant as a concession that the
plaintiff has sufficient evidence to withstand a
motion, and therefore that the claim has sufficient
support to merit presentation to a jury. The fact that
a State permits a plaintiff to seek summary
judgment immediately upon commencement of the
action (e.g., N.Y. C.P.L.R., rule 3213, 28 U.S.C.A.
(McKinney) does not frustrate use of this summary
judgment test by a defendant institution; the
institution is required merely to answer the
plaintiff’s motion. N.Y. Uniform Dist. Ct. Act § 1004
(McKinney). The institution is not required to make
a cross motion for summary judgment, and may
move later for summary judgment. N.Y. C.P.L.R.,
rule 3212, 28 U.S.C.A. (McKinney). The comment
cites Virginia law as restricting the defendant’s use
of declarations and affidavits as making summary
judgment less effective a test there. Even if this
support is disfavored, the defendant is free to
support the motion with “admissions,
interrogatories, and documents produced” in
discovery. Nicoll v. City of Norfolk Wetlands Bd.,
90 Va. Cir. 169 (Va. Cir. Ct. 2015). The tool,

Continued
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obvious inference from a choice not to
file for summary judgment is that a
defendant fears that such a motion
would not be well-founded, an
assessment that implies a concession
that the suit does pose a risk. Such a suit
is at that point hardly frivolous, and
constitutes a significant threat to the
viability of the institution. Summary
judgment is available in Federal court
litigation, in which we expect a
significant amount of even private party
litigation to be brought, such as qui tam
actions under the False Claims Act. As
to the shortcomings of the summary
judgment test under particular State law
as asserted by the commenter, we note
that the commenter pointed to only a
few States in which the commenter
asserted that summary judgment (or
summary disposition) is less effectively
available than in Federal courts.
Institutions are already subject to those
limitations, and face scrutiny by any
party from whom the institution seeks
investment or loans for the risks posed
by such suits. The consideration we
undertake here is no different in kind.

In response to the commenters who
raised concerns about assessing the
potential recovery sought in an action
that articulates no specific financial
recovery, we cannot ignore the threats
posed by such suits. The fact that a
particular suit may avoid stating a dollar
amount of damages in the complaint in
no way affects whether the suit poses a
significant risk to the school. The
potential recovery in such suits may not
be obvious from a complaint, but will
ordinarily be articulated in a number of
different ways, at least one of which
would be routinely available. For
example, the plaintiff may have
articulated a specific financial demand
in a written demand made prior to suit.
Second, a plaintiff may have offered to
settle the claim for a specific amount.57
Third, defendants engage in discovery,
the amount of financial relief claimed is
highly relevant to the handling of the
suit, and we expect that a defendant
would invariably seek such information
in discovery. We recognize that suits

therefore, remains substantially available to test
meritless cases.

57 We recognize the settlement negotiations are
privileged, and this option does not in any way
diminish that privileged status. Private parties
commonly disclose voluntarily to government
agencies material that is privileged without risk of
losing that privilege, and parties that share a
settlement proposal with the Department under this
option would not lose that protection, Thus, the
Department would not disclose, in response to a
Freedom of Information Act request, material
regarding settlements if that material fell within
exemption 4 of that Act, 5 U.S.C. 552(b)(4). 34 CFR
5.11. Such information includes commercial or
financial information provided voluntarily and not
customarily disclosed by the party to the public.

brought by Federal and State authorities
may and commonly do seek
“rescission,” “restitution,” and
“disgorgement” in unspecified amounts
from the school, with civil penalties, for
patterns and practices affecting students
enrolled for years up to the filing.58 The
institution may be able to demonstrate
that the complaint seeks unstated
financial relief that as pled, pertains
only to students enrolled in a particular
program, location, or period of
enrollment, and not all students
enrolled at the institution, and may
calculate the maximum recovery sought
using data for that cohort.

Together, these changes are expected
and designed to enable a school faced
with the kinds of suits the commenters
describe to either vigorously contest the
suits as the school sees fit or to settle
them. In either case, even a suit or
settlement that might warrant financial
protection in one year, that protection
would be required only until the
institution later may achieve a passing
composite score despite recognition of
the settlement obligation.

Changes: We have revised
§668.171(c)(1) to remove both the
$750,000 and 10 percent of current asset
threshold amounts for events that
constitute an automatic trigger. Section
668.171(c) is revised to consider
government actions unrelated to
borrower defense claim subjects, and
any private party lawsuits, to constitute
a triggering event only if the suit has
survived a motion for summary
judgment or disposition, or the
institution has not attempted to move
for summary judgment and the suit
progresses to a pretrial conference or
trial. Section 668.171(c)(2) is revised to
identify the sources from which an
institution may discern the amount of
financial recovery sought if that amount
is not stated in the complaint.

Accrediting Agency Actions
Teach-Out Plan § 668.171(c)(1)(iii)

Comments: Under proposed
§668.171(c)(3)(i), an institution is not
financially responsible if it is currently
or was at any time during the three most
recently completed award years
required by its accrediting agency to
submit a teach-out plan, for a reason
described in § 602.24(c)(1), that covers

58 We derive the default recovery amount of three
years of tuition and fees from actions such as
Consumer Fin. Prot. Bureau v. Corinthian Colleges,
Inc., No. 1:14-CV-07194, 2015 WL 10854380 (N.D.
11l. Oct. 27, 2015) (claims for actions over three year
period); see also California v. Heald College, No.
CGC-13-534793, Sup. Ct. Cty of San Francisco
(March 23, 2016). (claims based on actions of
varying duration). An institution may demonstrate
that lesser amounts are applicable.

the institution or any of its branches or
additional locations.

Some commenters suggested making
the submission of a teach-out plan
under 34 CFR 602.24(c) a separate,
automatic trigger. The commenters
argued that, unlike accreditor sanctions,
the teach-out provisions are clearer
circumstances that suggest the
institution may imminently close.

Commenters argued that a letter of
credit for institutions that trigger the
teach-out provision is unnecessary and
duplicative of existing protections in the
regulations. The commenters stated that
in the scenario of a closing institution,
it is highly unlikely that the school will
be able to obtain a letter of credit, and
argued that, as a result, requiring the
closing school to submit a letter of
credit could convert a planned, orderly
closing into a sudden shut down, thus
leaving students stranded and harming
taxpayers.

Some commenters warned that
including the voluntary closure as a
trigger would have unwanted effects.
The commenters argued that this trigger
would incent schools to keep locations
open, despite the fact that the locations
may no longer be serving its purpose
and its continued presence may
constitute a drain on institutional
resources. Forced to choose between a
location that is running slightly in the
red and a letter of credit calculated
against the entire institution’s title IV
expenditures, the commenters believed
institutions may have no choice but to
keep the doors open.

Moreover, the commenters argued
that requiring a letter of credit makes
little sense in the circumstance in which
a school closes one or more locations,
but the institution remains open. The
commenters offered that in any scenario
involving the closure of a location but
not the main campus, the Department
may pursue derivative student claims
against an institution when those
students receive a loan discharge
pursuant to proposed § 685.214.

Some commenters also contended
that the closure of locations is typically
designed to increase the financial
soundness of an institution and believed
that the Department’s records would
show that most individual locations are
closed only after an orderly teach-out
and without triggering many (or any)
closed school discharges. They argued
that the closing of one or more locations
of a school does not necessarily signal
financial instability of a school; it may
signal prudent fiscal controls. Closing
locations that are not profitable or that
cannot effectively serve students makes
the institution as a whole more
financially responsible and better able
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to serve its remaining students.
Consequently, the commenters
cautioned that schools should not be
punished for making reasonable
business decisions to conduct an
orderly wind down of an additional
location. The commenters
recommended that no letter of credit be
imposed in the circumstance of the
proposed closure of individual
locations, and that the Department
address on a case-by-case basis the
appropriateness of requiring a letter of
credit from a school that announces a
teach out of the entire school.
Alternatively, if the Department
maintains the letter of credit
requirement based on a school’s
intention to close a location, the
commenters suggested that the letter of
credit should only apply to locations
that service 25 percent or more of the
institution’s students.

Similarly, other commenters
suggested that the Department adopt a
materiality threshold, such as the
number of students enrolled or affected
or the title IV dollar amount associated
with those students, because the closure
of an additional location may have no
adverse effect on an institution.

In response to the Department’s
request for comment on whether a
threshold should be established below
which the closure of a branch or
additional location would not trigger the
letter of credit requirement, as noted
previously, commenters urged the
Department to eliminate the closure of
a branch or additional location as a
triggering event, or at minimum, make
the trigger discretionary rather than
mandatory. If the Department does not
do so, the commenters asserted that a
threshold is then both necessary and
appropriate, but the commenters
believed that a letter of credit should be
required only if the closure of a branch
or additional location would have a
material financial impact on the school
as a whole. The commenters offered that
the Department could request a letter of
credit if the closure of a branch or
additional location:

e Would reduce total school
enrollment by 30 percent or more;

e Would reduce total school title IV
receipts by 30 percent or more; or

e Would reduce total school tuition
revenues by 30 percent.

Other commenters suggested that the
Department extend the 10 percent
materiality concept to this situation and
apply the letter of credit requirement
only if the closure of a location involves
more than 10 percent of the school’s
population.

Some commenters noted that
locations are often part of campus

models that, among other things, bring
postsecondary education to areas that
might otherwise have none, and
believed that institutions may elect to
forgo these innovative efforts if they are
unable to close a location without
incurring a significant financial penalty.
Other commenters suggested that the
Department clarify whether the letter of
credit provisions would be applied
based on the title IV, HEA funds
received by the main or branch campus,
and how the letter of credit provisions
would apply to teach-out plans that
might be submitted for a branch campus
instead of the entire main campus.
Discussion: Under the teach-out
provisions in 34 CFR 602.24(c)(1), an
accrediting agency must require an
institution to submit a teach-out plan
whenever (1) the Department initiates
an emergency action or an action to
limit, suspend, or terminate the
institution’s participation in the title IV,
HEA programs, (2) the accrediting
agency acts to withdraw, terminate, or
suspend the institution’s accreditation,
(3) the institution notifies the
accrediting agency that it intends to
cease operations entirely or close a
location that provides 100 percent of a
program, or (4) a State licensing or
authorizing agency notifies the
accrediting agency that the institution’s
license or authority to provide an
educational program has been or will be
revoked. The occurrence of any of these
actions may call into question an
institution’s ability to continue, placing
at risk the welfare of students attending
the institution. However, in keeping
with our treatment for other automatic
triggering events, instead of using a
materiality threshold, the Department
will recalculate the institution’s
composite score (1) based on the loss of
title IV, HEA funds received by students
attending the closed location during the
most recently completed fiscal year, and
(2) by reducing the expenses associated
with providing programs to those
students, as specified in Appendix C to
these regulations. We believe that this
approach will corroborate the position
of some of the commenters that closing
an unprofitable location was a good
business decision in cases where the
recalculated composite score is higher
but not less than the original score.
Otherwise, a failing recalculated
composite score shows that closing the
location had an adverse impact on the
institution’s financial condition.
Changes: We have added a new
§668.171(c)(1)(iii) to provide that an
institution is not financially responsible
if it is required by its accrediting agency
to submit a teach-out plan under
§602.24(c) that covers the institution or

any of its branches or additional
locations if, as a result of closing that
institution or location, the institution’s
recalculated composite score is less than
1.0. In addition, we provide in
Appendix C to subpart L, the
adjustments to the financial statements
that are needed to recalculate the
composite score.

Show Cause or Probation § 668.171(g)(5)

Comments: Under proposed
§668.171(c)(3)(ii), an institution is not
financially responsible if it is currently,
or was at any time during the three most
recently completed award years, placed
on probation or issued a show-cause
order, or placed on an accreditation
status that poses an equivalent or greater
risk to its accreditation by its
accrediting agency for failing to meet
one or more of the agency’s standards,
and the accrediting agency does not
notify the Secretary within six months
of taking that action that it has
withdrawn that action because the
institution has come into compliance
with the agency’s standards.

Some commenters were concerned
that the scope of the proposed
accrediting agency triggering events is
too broad because it includes matters
that do not necessarily pose any
existential threat to the viability of an
institution. The commenters stated that
an institution placed on probation or
show-cause status does not, in all cases,
signal an imminent threat to the
continued viability of the institution
that should automatically require a
letter of credit; in the tradition of
accreditation, while these designations
are meant to identify and make public
areas of concern at an institution, the
goal remains that of self-improvement
and correction.

Other commenters agreed that an
institution placed on show cause by
most accrediting agencies is typically at
substantial risk of losing its
accreditation, and loss of accreditation
would likely have some impact on its
finances and operations. However, the
commenters noted that, in many cases,
the agency placed the institution on
show cause because it had demonstrated
significant financial and operational
deficiencies that were already having an
impact on its business and educational
outcomes. Therefore, the commenters
cautioned that in many cases, it is the
reason behind the show cause order
(i.e., concerns about the financial and
operational capacity of the institution),
and not the show-cause status itself, that
suggests an institution is not financially
responsible.

Some commenters stated that in many
cases, an accrediting agency places an
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institution on probation for issues of
academic quality or dysfunction at the
governance level even while the
institution’s operations and finances
remain strong. The commenters stated
that, while the issues that lead to the
probation are certainly not minimal, it
would take an institution longer than
six months to correct them. In addition,
the agency will need time to evaluate
the changes and determine that the
institution is now in compliance.
Moreover, the commenters maintain
that there is no clear evidence that
institutions on probation routinely or
uniformly experience operational or
financial outcomes as a result of being
on probation, particularly when the
issues leading to the probation are
unrelated to finance or operations.
Again, the commenters cautioned that
uniformly concluding that all
institutions on probation that cannot
correct non-compliance issues in six
months are not financially responsible
is overly broad. In addition, the
commenters noted that it effectively
punishes an institution that is on
probation for issues not related to
financial and operational deficiencies
by requiring the institution to provide a
letter of credit and participate in the
title IV, HEA programs under a
provisional certification.

The commenters believed that if the
Department intends to rely on
accrediting actions to determine
financial responsibility, then the
Department must review the content of
the accrediting actions and act based on
the reasons for those actions. As a
matter of due process, each accrediting
agency action imposing probation
makes highly individualized findings of
non-compliance that provide clear
indicators regarding the institution’s
risk, as determined by the agency. For
these reasons, the commenters
suggested that the Department revise the
show cause and probation provisions to
refer specifically to agency standards
related to finances, operations, or
institutional ethics or integrity or
related areas.

Other commenters supported tying
accrediting agency actions to financial
or operational issues but, in the
alternative, would also support the
Department’s suggestion during the
negotiated rulemaking process that there
be a way for an accrediting agency to
inform the Department as to why its
probation or show-cause action will not
have an adverse effect on the
institution’s financial or operating
condition (see 81 FR 39364). Along
somewhat similar lines, other
commenters believed that, if an
accrediting agency takes an action

against a school based on financial
responsibility concerns, that action
should not supplant the Department’s
own analysis under subpart L of the
regulations.

Other commenters stated that
accreditors do not consider a show-
cause order a negative action—to the
contrary, accreditors routinely use it as
a mechanism to promote institutional
change and compliance. The
commenters argued the Department
itself has not previously taken the view
that a show-cause order or probation
was a significant threat to an
institution’s financial health by noting
that a recent report listing the
institutions the Department required to
submit letters of credit did not identify
an accrediting agency action as the basis
for requiring any of those letters of
credit. The commenters also noted that
the Department’s recent spreadsheet
listing the institutions on heightened
cash monitoring indicates that 13 of the
513 institutions were placed there for
Accreditation Problems, which the
Department defined as “accreditation
actions such as the school’s
accreditation has been revoked and is
under appeal, or the school has been
placed on probation.” The commenters
asserted the spreadsheet establishes (1)
that the Department already has a
mechanism for seeking financial
protection from institutions
experiencing accreditation problems,
and (2) that a mere show cause order
historically has not been viewed as
posing the same risk as revocation or
probation. In addition, the regulations
governing recognized accreditors permit
an accreditor to afford an institution up
to two years to remedy a show-cause
before it must take action, and the
commenters believe that this allowable
timeframe effectively codifies the notion
that a show-cause order is neither a sign
of impending financial failure, nor a
matter than an institution would expect
to resolve in six months’ time. See 34
CFR 602.20.

Other commenters agreed with the
Department that actions taken by an
accreditor could be a sign that the
institution may imminently lose access
to Federal financial aid. In those cases,
the commenters believed that asking for
additional funds upfront would be a
sensible step as an advance protection
for taxpayers. However, the commenters
point to recent review of accreditor
actions over the last five years showing
that the current sanctions system is
highly inconsistent. The commenters
stated this inconsistency was true with
respect to terminology, the frequency
with which actions happen, and how
long an institution stays on a negative

status. (Antoinette Flores’s “Watching
the Watchdogs,” published in June
2016). Given this inconsistency, the
commenters recommend making the
following changes to the proposed
accrediting triggering events.

Commenters suggested that the
Department make accreditor actions a
discretionary trigger because, given the
inconsistency among accreditors,
establishing an automatic trigger tied to
negative sanctions may be difficult.
They stated that accreditors do not
interpret what it means to be on
probation or show cause in the same
way. In addition, the commenters stated
that making sanctions by accreditors an
automatic trigger also risks making them
unlikely to take action when they
should.

The commenters note that a clear
finding from the research, “Watching
the Watchdogs,” is that many
accreditors put institutions on a
negative status for a very short period of
time, while other accreditors required
institutions facing a sanction to stay in
that status for at least a year. The
commenters were concerned that setting
a clear threshold of six months would
give an institution too much leverage to
argue that its accreditor should
withdraw the sanctions sooner than the
accreditor otherwise would.

Discussion: In view of the significant
number of comments that a probation or
show cause action taken by an
accrediting agency may not be tied to a
financial reason or have financial
repercussions, and could have serious
unintended consequences as an
automatic trigger, we are revising this
trigger to make it discretionary. As such,
we will work with accrediting agencies
to determine the nature and gravity of
the reasons that a probation or show
cause action was taken and assess
whether that action is material or would
otherwise have an adverse impact on an
institution’s financial condition or
operations. Moreover, under this
approach, the proposed six-month
waiting period for an institution to come
into compliance with accrediting agency
standards is no longer necessary.

Changes: We have reclassified and
relocated the automatic probation and
show-cause trigger in proposed
§668.171(c)(3)(ii) as a discretionary
trigger under § 668.171(g)(5) and revised
the trigger by removing the six-month
compliance provision.

Gainful Employment § 668.171(c)(1)(iv)

Comments: Under proposed
§668.171(c)(7), an institution would not
be financially responsible if, as

determined annually by the Secretary,
the number of title IV recipients
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enrolled in gainful employment (GE)
programs that are failing or in the zone
under the D/E rates measure in
§668.403(c) is more than 50 percent of
the total number of title IV recipients
who are enrolled in all the GE programs
at the institution. An institution is
exempt from this provision if fewer than
50 percent of its title IV recipients are
enrolled in GE programs.

Some commenters noted that many
institutions subject to the GE regulations
have limited program offerings, and in
some cases offer only one program. For
those institutions, a single program
scoring in the zone will result in more
than 50 percent of its students being
enrolled in zone-scoring programs. The
commenters further noted that the GE
regulations provide for a runway for
institutions to bring programs into
compliance, and institutions do so
through cost reductions that are passed
along to students. The commenters
reasoned that imposing a letter of credit
requirement on such an institution
would deprive it of curative resources
and ultimately lead to a closure of the
program, rather than its remediation.

In response to the Department’s
request for comment on whether the
majority of students who enroll in zone
or failing GE programs is an appropriate
threshold, commenters offered several
observations and recommendations.

First, the commenters believed that a
simple tally of the number of GE
programs that may be failing or in the
zone at a given point in time will not
produce a consistently accurate
assessment of an institution’s current or
future financial stability. The first set of
debt-to-earnings rates, for example, are
based on debt and earnings information
for students who graduated between the
2008—09 and 2011-12 award years
(assuming an expanded cohort). See
generally 34 CFR 668.404. By the time
the associated debt-to-earnings ratio for
these programs are released (likely early
2017), many institutions will be offering
new or different programs that are
designed to perform favorably under the
GE framework. Though, as of 2017, a
significant number of the students may
still be enrolled in the institution’s older
GE programs, these programs will no
longer be integral to the institution’s
business model, and indeed, may be in
a stage of phase-out. For this reason, the
commenters suggested that any
reasonable assessment of an institution’s
financial health would need to account
for the phase-out of older GE programs
and the strength of the newer ones.

Second, the commenters
recommended that the Department
exclude from this determination any GE
programs that are in the zone, or at a

minimum, GE programs that have only
been in the zone for two or fewer years.
The commenters argued that, because a
GE program must be in the zone for four
consecutive years for which rates are
calculated before it loses eligibility, the
inclusion of a zone program prior to this
point does not justify the presumption
that the program may lose eligibility.

Finally, the commenters suggested
that, rather than exempting institutions
where fewer than 50 percent of the title
IV recipients are enrolled in GE
programs, the regulations should simply
compare the number of students who
receive title IV, HEA funds and are
enrolled in failing GE programs to the
total number of students. The
commenters believed this approach
would be a better and more
straightforward measure of the risk of
financial failure posed to the entire
institution.

Discussion: We appreciate the
concerns and suggestions made by the
commenters regarding the GE trigger
and are persuaded that the trigger
should be revised to (1) account for the
time that an institution has to improve
a GE program in the zone, and (2) focus
more on the financial impact of failing
programs instead of the percentage of
students enrolled in GE programs.

We proposed including zone
programs in the GE trigger because there
are no assurances that an institution
will attempt to improve or succeed in
improving those programs. However, we
agree that the proposed trigger could
influence an institution to discontinue
an improving program prematurely or
hold an institution accountable for
poorly performing programs that it
voluntarily discontinues. In proposing
the 50 percent threshold, we were
attempting to limit this trigger to those
situations where the potential loss of
program eligibility would have a
material financial impact on an
institution. But, as alluded to by the
commenters, the percentage threshold
based on title IV recipients may not
apply to situations where an institution
discontinues a zone program, or cases
where 50 percent of the title IV
recipients enrolled at an institution
account for a small fraction of (1) the
total number of students enrolled, or (2)
institutional revenue.

To address these concerns, we are
revising the GE trigger by considering
only those programs that are one year
away from losing their eligibility for
title IV, HEA program funds and
assessing the impact of that program’s
closure and any potential loss under the
recalculated composite score approach.
Specifically, the Department will use
the amount of title IV, HEA program

funds the institution received for those
programs during its most recently
completed fiscal year as the potential
loss and recalculate the composite score
based on that amount and an allowance
for reductions in expenses that would
occur if those programs were
discontinued.

Changes: We have revised the GE
trigger as described above. We have also
revised the GE trigger in
§668.171(c)(1)(iv) to provide that the
loss used in recalculating the
institution’s composite score under
§668.171(c)(2) is the amount of title IV,
HEA program funds the institution
received for affected programs during
the most recently completed fiscal year.
Lastly, we specify in Appendix C to
subpart L, the changes needed to reflect
that loss of funding and the reduction in
educational expenses associated with
discontinuing those programs.

Withdrawal of Owner’s Equity
§668.171(c)(1)(v)

Comments: Under proposed
§668.171(c)(8), an institution whose
composite score is less than 1.5 is not
financially responsible if there is any
withdrawal of owner’s equity from the
institution by any means, including by
declaring a dividend.

Some commenters appreciated the
provision in § 668.171(d)(2) that would
allow an institution whose composite
score is based on the consolidated
financial statements of a group of
institutions, to report that an amount
withdrawn from one institution was
transferred to another entity within that
group. However, the commenters argued
that, since the Department is aware of
the institutions whose composite scores
are calculated based on consolidated
financial statements, requiring those
institutions to report every
intercompany funds transfer imposes an
unnecessary burden because the
reporting provides little if any benefit to
the Department. Therefore, the
commenters recommend amending
proposed § 668.171(c)(8) to expressly
exclude any withdrawal of equity that
falls within the circumstances described
in §668.171(d)(2).

Other commenters assumed that this
provision is intended to apply only to
proprietary institutions because
nonprofits do not have owners.
However, because in financial reporting,
the term “equity” is often used
conceptually to refer both to owner’s
equity for businesses or net assets for
nonprofits, the commenters
recommended that the Department
clarify in the final regulations that this
provision applies only to proprietary
institutions.
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Discussion: We agree that, where a
composite score is calculated based on
the consolidated financial statements of
a group of institutions, funds transfers
between institutions in the group
should not be reported as withdrawals
of owner’s equity. The trigger for the
withdrawal of owner’s equity was based
on the reporting requirement under the
zone alternative in current
§668.175(d)(2)(ii)(E), which applies
only to proprietary institutions. We
agree to clarify in the regulations that as
a triggering event under § 668.171(c),
the withdrawal of owner’s equity
applies only to proprietary institutions.

In addition, by recalculating the
composite score we capture the impact
of withdrawals of owner’s equity in
cases where the withdrawals were not
made solely to meet tax liabilities.

Changes: We have revised the
withdrawal of owner’s equity trigger
now in § 668.171(c)(1)(v) to specify that
it applies only to a proprietary
institution and that it does not include
transfers to an entity included in the
affiliated entity group on whose basis
the institution’s composite score was
calculated. In addition, we specify in
§668.171(c)(2)(iv)(B) that except for a
withdrawal used solely to meet tax
liabilities, as provided under
§668.171(h)(3)(ii), the Secretary will
recalculate the institution’s composite
score to account for that withdrawal.

Cohort Default Rates § 668.171(f)

Comments: Under proposed
§668.171(c)(9), an institution is not
financially responsible if its two most
recent official cohort default rates are 30
percent or greater, unless the institution
files a challenge, request for adjustment,
or appeal with respect to its rates for
one or both of those fiscal years and that
action remains pending, results in
reducing below 30 percent the official
cohort default rate for either or both
years, or precludes the rates from either
or both years from resulting in a loss of
eligibility or provisional certification.

Some commenters urged the
Department to remove the cohort default
rate trigger, citing concerns that this
trigger would have unintended
consequences. The commenters
believed that, because of the
corresponding letter of credit
requirements, it is likely that banks
would curtail their lending to affected
institutions making it more difficult for
those institutions to initiate, or continue
with, innovative educational efforts that
are often capital-intensive.

In response to the Department’s
request for comment on whether a
cohort default rate of 30 percent or more
for a single year should be a triggering

event, some commenters believed that
the proposed two-year trigger should
not be changed. One commenter
suggested that this trigger should apply
to any institution whose most recent
cohort default rate is 30 percent or
higher, arguing that keeping default
rates below 30 percent is a very low
standard for an institution to meet—
only 3.2 percent of institutions have a
default rate of 30 percent or higher. The
commenter noted that, among all
students attending institutions of higher
education where the default rate is 30
percent or higher, 85 percent attend
public institutions and just 11 percent
attend proprietary institutions. The
commenter urged the Department not to
exempt public institutions from this
trigger if the Department’s goal is to
protect as many students as possible.

Discussion: We wish to make clear
that the Department will not apply the
cohort default rate trigger until any
challenge, request for adjustment, or
appeal that an institution qualifies to
file, under subpart N of the General
Provisions regulations, is resolved. If
that action is resolved in favor of the
institution, the Department will take no
further action and make no further
requests of the institution with regard to
this trigger. Otherwise, after the
challenge, request, or appeal is resolved,
the Department will apply the cohort
default rate trigger and request the
corresponding financial protection from
the institution.

We disagree with the notion that a
bank will curtail its lending to an
institution solely because the
Department requests financial
protection under this trigger. Like other
creditors, a bank would assess the risks
inherent in making a lending decision,
including regulatory risks. In this case,
under the statutory provisions in section
435(a)(2) of the HEA, pending any
appeal for, or adjustment to, its cohort
default rates the institution is one year
away from losing its eligibility for title
IV, HEA funds. Although an
institution’s intention to initiate or
continue innovative educational efforts
are laudable, we believe it is
questionable that a bank would
jeopardize funds requested by the
institution after having assessed the
risks of whether the institution could
repay those funds in the event that the
institution’s eligibility under the title
IV, HEA programs is terminated in the
near term.

With regard to the Department’s
request for comment, we are persuaded
to maintain the proposed two-year
threshold.

With respect to the comment that, to
protect as many students as possible,

the Department should not exempt a
public institution from the cohort
default rate trigger, we note that while
cohort default rates for all institutions
are publicly available and can be used
by students and parents in making
enrollment decisions for particular
institutions, the purpose of this trigger
is to protect the Federal interest in the
event an institution loses its eligibility
for title IV, HEA funds in the coming
year. In that circumstance for a public
institution, we already have financial
protection in the form of full faith and
credit of the State to cover any liabilities
that may arise (see the discussion under
the heading “Public Domestic and
Foreign Institutions”).

Changes: None.

Non-Title IV Revenue (90/10)
§668.171(d)

Comments: Under proposed
§668.171(c)(5), a proprietary institution
is not financially responsible if it does
not derive at least 10 percent of its
revenue from sources other than title IV,
HEA program funds during its most
recently completed fiscal year.

Some commenters believed this
trigger was unjustified, arguing that an
institution’s eligibility to participate in
the title IV, HEA programs is not at risk
after a one-year failure. The commenters
stated that section 487(d)(2) of the HEA
provides that no penalties are imposed
on an institution until it loses title IV
eligibility by failing the 90/10 revenue
test for two consecutive years, and that
the sanctions that are specified do not
include the financial responsibility
consequences proposed under this
trigger. For these reasons, the
commenters concluded that, lacking
specific statutory authority, the
Department should remove this trigger
from the final regulations.

Other commenters were concerned
that institutions actively game the 90/10
requirements by (1) delaying title IV
disbursements until the next fiscal year;
(2) combining locations that exceed the
90 percent revenue limit with those that
do not, and (3) raising tuition, which
forces students to take out private loans
that increase revenue from non-title IV
sources. The commenters believed that
these gaming strategies are the reason
that only a few institutions fail the 90/
10 revenue test each year (14
institutions for the 2013—14 reporting
period) and urged the Department to
limit the use of these strategies,
recommending for example, that
Department track for three years the 90/
10 compliance for each location
included at the institution’s request
under a single PPA or that the
Department should not grant those
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requests when institutional 90/10
compliance is in question.

Discussion: As we noted in the
preamble to the NPRM, an institution
that fails the 90/10 revenue test for one
year, is one year away from losing its
title IV eligibility. Under § 668.28(c)(3),
an institution that fails the revenue test
must notify the Department of that
failure no later 45 days after the end of
its fiscal year. If the institution fails
again in the subsequent fiscal year, it
loses its eligibility for title IV, HEA
funds on the day following the end of
its fiscal year, not at the end of the 45-
day reporting period. After the end of its
fiscal year, the institution’s ability to
continue to make disbursements to
enrolled students is severely limited
under the provisions in § 668.26.
Consequently, in view of the
institution’s dependence on revenues
from title IV, HEA funds that it is no
longer eligible to receive, it is likely that
the institution would close, possibly
precipitously, leading to closed school
discharges and program liabilities owed
to the Department. These are the same
outcomes that would result from an
existential threat, such as a crippling
lawsuit or loss of accreditation, for
which financial protection is authorized
under the financial responsibility
provisions in section 498(c) of the HEA.

Contrary to the commenters’ assertion
that there is no risk to an institution’s
eligibility after a one-year failure, the
HEA contemplates that risk under
section 487(d)(2)(B) by providing that
after a one year failure, the institution
automatically becomes provisionally
certified and remains on that status for
the following two years, unless it fails
the 90/10 revenue test in the subsequent
year and loses eligibility. Moreover, the
Department’s authority to establish 90/
10 as a basis for determining whether an
institution is financially responsible is
anchored under the provisions in
section 498(c)(1) of the HEA, not the
provisions governing the institution’s
eligibility under the 90/10 revenue
provisions.

With regard to the comments about
institutions evading the 90/10
requirements, we note that changes to
these requirements are beyond the scope
of this rulemaking. Administratively
however, the Department will continue
to diligently enforce the 90/10
requirements and work closely with the
Office of the Inspector General to help
ensure that institutions properly
calculate their 90/10 rates.

Changes: None.

Publicly Traded Institutions § 668.171(e)
General

Comments: Under proposed
§668.171(c)(6), a publicly traded
institution is not financially responsible
if the SEC warns the institution that it
may suspend trading on the institution’s
stock, the institution’s stock is delisted
involuntarily from the exchange on
which it was traded, the institution
disclosed in a report to the SEC that it
is subject to a judicial or administrative
proceeding, the institution failed to file
timely a required report with the SEC,
or the exchange on which the
institution’s stock is traded notifies the
institution that it is not in compliance
with exchange requirements.

Commenters believed that the NPRM
did not provide meaningful rationale for
some of the provisions that the
Department asserts require financial
protection, pointing for example to an
institution’s failure to file a timely
report with the SEC, or noncompliance
with exchange requirements, and noting
that the Department only suggested that
such events could lead to institutional
failure. In response to the Department’s
request for comment regarding how
these triggers could be more narrowly
tailored to capture only those
circumstances that could pose a risk to
an institution’s financial health, the
commenters offered that the final
regulations should provide that in every
instance where an SEC action occurs,
the Department will only take action
after it affords the institution a notice
and hearing and thereafter makes a
reasoned determination that the event is
likely to result in a material adverse
effect. The commenters further stated
that, to be a triggering event, any SEC
action should be a final, non-appealable
judgment or suspension and not merely
a warning or notification. The
commenters also stated that because
many companies inadvertently and
regularly miss a periodic filing deadline,
the final regulations should require a
finding of materiality, as applied to the
delinquency of the filing, and the
Department should consider whether
the filing failure is an isolated incident
or part of a pattern of conduct, and
whether the missed filing was the fault
of the institution.

Similarly, in response to the
Department’s request for comment,
other commenters identified the
following situations that they believed
would provide for a more appropriate
set of triggers for publicly traded
institutions:

(1) The institution is in default on an
obligation to make payments under a
credit facility, or other debt instrument,

and the default involves an amount in
excess of 10 percent of the institution’s
current assets, and the default is not
cured within 30 days;

(2) An event of default has been
declared by the relevant lender or
trustee under any outstanding credit
facility or debt instrument of the
institution or its parent, including any
bond indenture, and the default is not
cured within 30 days; or

(3) The institution or its parent
declares itself insolvent, files a petition
for reorganization or bankruptcy under
any Federal bankruptcy statute, or
makes an assignment for the benefit of
creditors.

The commenters believed that
adopting the recommended triggers
would enable the Department to
efficiently identify those cases in which
a publicly traded institution is in
financial trouble, and would avoid
conflating investor-facing disclosures or
nonmaterial administrative matters (e.g.,
failure to timely file a required report,
notification of non-compliance with
exchange requirements) with reliable
indicators of financial distress.

Discussion: With regard to the
suggestion that the Department apply
these triggering events only when an
SEC action is what the commenter
describes as a final, non-appealable
judgment or suspension, and not a
warning or notification, doing so would
further distance these events as early
but significant indicators of serious
financial distress. We understand that
the warning is issued by the SEC only
after repeated efforts have already been
made to alert the delinquent party of the
need to file, and despite these attempts,
the registrant continues to fail to
respond. We understand that the
consequences of failure to file timely
required reports after this warning
include significant burdens should the
institution wish to raise capital, and that
not uncommonly, the reason a registrant
becomes so delinquent as to be issued
this warning is that the registrant has
ceased operations. We are not capturing,
or requiring contemporaneous reporting
of, the actions and circumstances that
give rise to an SEC or exchange action—
information that may at an early stage
forecast operational or financial
difficulties—because that would be
unmanageable and could lead to
erroneous conclusions. Instead, we are
relying on the conclusions reached by
the SEC and the stock exchange that the
actions taken by the institution warrant
a significant and corresponding
reaction.

With regard to the proposal that the
Department take action to impose
financial protection based on an SEC or
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exchange action only after providing the
institution an opportunity for a hearing
and a case-by-case evaluation of the
significance of the particular event on
which the SEC or exchange acted, we
note that § 668.171(h)(3)(iv) provides
the institution with an opportunity at
the time it reports the event to
demonstrate that the condition no
longer exists, has been cured or, that it
has insurance that will cover any and all
debts and liabilities that arise at any
time from that triggering event. The
liabilities referred to here are those that
arise from a precipitous closure of an
institution, including, but not limited to
losses from closed school discharges,
and liabilities for grant and loan funds
not accounted for as properly spent by
the statutorily required compliance
audit. If the Department takes an
enforcement action based on this trigger,
or any other automatic triggering events,
to condition the continuing
participation of the institution on
providing the required financial
protection, § 668.90(a)(3)(iii)(A)
provides the institution a more formal
opportunity to demonstrate these
defenses. The event itself is of such
significance that the Department
considers only these defenses, and not
contentions that the event itself is not
grounds for requiring protection.

While we appreciate the suggestions
made by the commenters to streamline
the triggers for publicly traded
institutions, particularly with regard to
making payments under a credit facility,
as discussed more thoroughly under the
heading “Violation of Loan Agreement,”
we have made these provisions
discretionary and they apply to all
institutions. While we agree that some
of the situations described would signal
serious distress, under these regulations
we will make those determinations on a
case-by-case basis. As previously noted,
if the lender files suit as a result of the
delinquency, that suit would be
considered under the private litigation
assessment in §668.171(c)(1)(ii).

Changes: None.

Delisting

Comments: With regard to the triggers
pertaining to a warning from the SEC
that it may suspend trading and the
involuntary delisting of an institution’s
stock, some commenters found the
correlation the Department was
attempting to make between an
institution’s failure to comply with
exchange requirements and its ability to
meet its financial obligations
troublesome.

The commenters argued that, while a
delisting is significant, correlating an
institution’s financial health to its

delisting incorrectly assumes that the
delisting is generated as a result of
financial problems and the delisting
will materially impact the institution’s
financial health. Even where the
delisting is itself related to something
that is measured in dollars, like a
minimum bid price, that measure is not
necessarily indicative of the health of an
institution, as opposed to the market
value of a share of the institution.

Discussion: While the commenters are
technically correct that an involuntary
delisting does not necessarily mean that
an institution has financial problems, it
could equally or more likely mean that
it does. Even worse, the delisting may
be a prelude to bankruptcy. Generally
speaking, financially healthy
institutions are not involuntarily
delisted. As discussed in the preceding
comment, the regulations provide the
institution ample informal and formal
opportunities to show that the risks that
the triggering event may cause have
been removed by curing the event itself.
These liabilities are those that ensue
from a precipitous closure, as described
above. An institution’s financial
viability under the Department’s
composite score methodology assesses,
as explained earlier, the ability of the
institution to borrow and access capital
as needed. Delisting and SEC actions
directly affect the ability of a publicly-
traded institution to access capital. An
institution may contend that the event
on which the action was premised does
not portend closure, but the action by
the exchange or SEC unquestionably
affects the ability of the institution to
obtain financing, a critical aspect of
financial viability. While the negative
effect of that impairment may be
difficult to quantify, and cannot
immediately be assessed under the
composite score methodology, that
impairment warrants requiring financial
protection.

Changes: None.

SEC Filings Regarding Judicial or
Administrative Proceeding

Comments: With regard to judicial or
administrative proceedings, some
commenters noted that the SEC’s
requirements are designed to encourage
disclosure of information to potential
investors and cautioned that the
proposed regulations may discourage
those disclosures. The commenters
believed that although the proposed
reporting requirements under
§668.171(d)(i) would permit an
institution to explain why a particular
litigation or suit does not constitute a
material adverse event that would pose
an actual risk to its financial health, a
publicly traded institution that elects to

make broad disclosures to the SEC and
potential investors would be dependent
on the Department agreeing with the
institution’s position. If the Department
disagrees, the commenters opined that
the institution would face a financial
penalty (i.e., be required to submit a
letter of credit) for a situation where the
disclosure may not have been required
by the SEC in the first place. Along
similar lines, other commenters noted
that the reporting provisions do not
require the Department to act on any
evidence provided by the institution,
and do not specify what opportunity, if
any, the institution would have to
discuss these events with the
Department. For these reasons, the
commenters suggested that the
Department should not implement
regulations that would interfere with the
primary purpose of SEC disclosures—to
permit potential investors to make their
own decisions about whether to invest
in the institution.

Similarly, other commenters believed
this triggering event would run counter
to the long-standing practice of publicly
traded institutions generally erring on
the side of disclosing legal and
regulatory events to the public and their
shareholders. More specifically, the
commenters asserted that publicly
traded institutions tend to over-disclose
these events, particularly since the
materiality of those events often cannot
be reasonably determined at their onset.

Discussion: We acknowledge that a
judicial or administrative proceeding
reported by an institution to the SEC
may or may not be material. We believe
that proceedings reported in SEC filings
that seek substantial recovery but may
not be meritorious pose a risk similar to
the risk posed by non-governmental
actions. The institution may succeed in
dismissing such a suit, or at least testing
its merit by moving for summary
judgment or disposition. The institution
may also have insurance that fully
protects the institution from loss from
the suit.

Changes: We have added a new
§668.171(c)(1)(ii) to treat all private
party litigation as a triggering event only
if the action survives a motion for
summary judgment or disposition, or
the institution has chosen not to file for
summary judgment, and have amended
§668.171(h) to enable the institution to
demonstrate that all actual and potential
losses stemming from that litigation are
covered by insurance.

SEC Reports Filed Timely

Comments: With respect to the trigger
for filing timely SEC reports under
proposed § 668.171(c)(6)(iii), some
commenters warned that the
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Department should not assume that an
institution is unable to meet its financial
or administrative obligations and
impose punitive actions based on a
failure to meet SEC filing requirements.
As an initial matter, the commenters
argued that the proposed trigger is more
stringent than the SEC’s rules, which
allow an institution to file a notification
of late filing, that enables the institution
to file the report by an extended
deadline, and once filed the institution
would be deemed to have timely filed
the report. In addition, the commenters
stated that an institution’s failure to file
a report may not necessarily reflect that
the institution is unable to meet its
financial or administrative obligations,
because the report could be late for
many reasons outside of financial
problems at an institution, including the
unavailability of an individual required
to sign the report, an unforeseen
circumstance with an institution’s
auditors, or the need to address a
financial restatement done for technical
reasons. Similarly, other commenters
urged the Department to apply this
trigger only where the filing would be
considered late under SEC rules. The
commenters explained that pursuant to
SEC rules, an institution that fails to
timely file a report must file a Form
12b-25, reporting the failure to file no
later than one business day after the
report was due. If the Form 12b-25 is
properly filed, the institution will have
15 additional calendar days to file an
annual report or five additional calendar
days to file a quarterly report. If the
institution files the late report within
the extended deadline, the SEC
considers that the report was timely
filed.

Discussion: A late SEC filing, or
failure to file, may precipitate an
adverse action against an institution by
the SEC or a stock exchange. For
example, an AMEX or Nasdaq-listed
institution that files a late SEC report is
cited for failing to meet exchange
requirements and will be required by
the exchange to submit a plan for
regaining compliance with listing
requirements. The exchange may
suspend trading on the institution’s
stock if it does not come into
compliance with those requirements.
Or, a late filing may limit the
institution’s ability to conduct certain
types of registered securities offerings.
In addition, capital markets tend to react
negatively in response to late filings. All
told, the consequences of late SEC filing
may impact the institution’s capital
position or its ability to raise capital,
and we believe that it remains a

significant event to include as an
automatic trigger.
Changes: None.

Discretionary Triggering Events
§668.171(g)

Comments: Under proposed
§668.171(c)(10), an institution is not
financially responsible if the Secretary
determines that there is an event or
condition that is reasonably likely to
have a material adverse effect on the
financial condition, business, or results
of operations of the institution,
including but not limited to whether (1)
there is a significant fluctuation in the
amount of Direct Loan or Pell Grant
funds received by the institution that
cannot be accounted for by changes in
those programs, (2) the institution is
cited by a State licensing or authorizing
agency for failing State or agency
requirements, (3) the institution fails a
financial stress test developed or
adopted by the Secretary to evaluate
whether the institution has sufficient
capital to absorb losses that may be
incurred as a result of adverse
conditions, or (4) the institution or its
corporate parent has a non-investment
grade bond or credit rating.

Commenters believed that the
proposed discretionary triggers were
unreasonable for several reasons. First,
the commenters noted that the
discretionary provisions do not afford
institutions any opportunity to
communicate with the Department
regarding a possible materiality
determination. Instead, it appeared to
the commenters that the Department
may determine unilaterally, and without
engaging the school, that there is an
event or condition that is reasonably
likely to have a material adverse effect
and proceed to demand financial
protection, violating the school’s due
process. Moreover, the commenters
argued that any standard of financial
responsibility that does not permit the
receipt and review of information from
the school cannot produce consistent
and accurate results and, as such, fails
to satisfy the reasonability standard put
into place by Congress.

Second, the commenters noted that
the Department did not define the term
“material adverse effect” and made no
mention of the concept in the preamble
to the proposed regulations. The
commenters asserted that the
Department must define this term to
ensure that the regulations are
consistently applied, particularly where
an institution could be significantly
penalized (required to submit a letter of
credit) pending the result of the
determination.

Third, the commenters argued that by
requiring under proposed § 668.171(d)
that an institution must report any
automatic or discretionary trigger within
10 days, the proposed regulations are
unworkable—because the discretionary
triggers are not exhaustive, an
institution would have an obligation to
speculate as to the types of events the
Department might determine would
have a material adverse effect and report
those events. Conversely, the
commenters were concerned that the
Department could argue that an
institution’s failure to report an event,
that the Department might deem likely
to have material adverse effect, is a
failure to provide timely notice under
§668.171(d), and grounds to initiate a
proceeding.

Fourth, the commenters argued that
the six examples of events that the
Department might consider “‘reasonably
likely”” to have a material adverse effect
on an institution are vague, and asserted
that the Department offered no factual
support in the preamble for the notion
that these events regularly, or even more
often than not, lead to financial
instability at an institution. The
commenters stated that the only
rationale the Department offers for
including these six events is that each
could, in theory, signal financial stress.
For example, they noted that a citation
from a State-authorizing agency for
failing a State requirement could
concern almost any aspect of an
institution’s operations. The
commenters contended that routine
citations occur with great frequency in
annual visit reports and routine audits.
Therefore, under the proposed
regulations, an institution would be
required to report every citation,
without regard to materiality, frequency,
or the relationship to the institution’s
financial health. According to the
commenters, events such as “high
annual dropout rates,” a ““significant
fluctuation” in the amount of Federal
financial aid funds received by an
institution, an undisclosed stress test,
and an adverse event reported on a
Form 8-K with the SEC are equally
problematic and vague. Commenters
stated that it was unclear what these
thresholds or events represent, how they
would be evaluated, or how an
institution would know that one has
occurred and report it to the
Department.

Other commenters believed that the
Secretary should not have open-ended
discretion to determine which
categories of events or conditions would
be financial responsibility triggers. Like
other commenters, these commenters
argued that as a practical matter it
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would likely be impossible for an
institution to comply with the reporting
requirements in proposed § 668.171(d)
for any event or condition that is not
specifically identified by the Secretary
because the institution would have to
guess which additional events or
conditions might be of interest.
Similarly, some commenters believed
the discretionary triggers should be
exhaustive with established parameters
so that institutions know the events they
must comply with and report to the
Department.

Some commenters believed that the
discretionary triggers constitute an open
invitation for litigation by anyone with
an ‘“‘axe to grind” with any school. The
commenters were concerned that the
Secretary could use the expanded
authority under the discretionary
triggers to take actions against
institutions for any reason.

Discussion: As a general matter, the
discretionary triggers are intended to
identify factors or events that are
reasonably likely to, but would not in
every case, have an adverse financial
impact on an institution. Compared to
the automatic triggers, where the impact
of an action or event can be reasonably
and readily assessed (e.g., claims,
liabilities, and potential losses are
reflected in the recalculated composite
score), the materiality or impact of the
discretionary triggers is not as apparent.
The Department will have to conduct a
case-by-case review and analysis of the
factors or events applicable to an
institution to determine whether one or
more of those factors or events has an
adverse financial impact. In so doing,
the Department may request additional
information or clarification from the
institution about the circumstances
surrounding the factors or events under
review. If the Department determines
that the factors or events have a material
adverse effect on the institution’s
financial condition or operations, the
Department notifies the institution of
the reasons for, and consequences of,
that determination. As for the comment
that we should define “material adverse
effect,” we do not intend to adopt a
specific measure here, because
identification of those events that cause
such an effect is a particularized
judgment.>® We disagree with the notion

59 Accounting rules do not set a specific figure for
such effects. However, SEC regulations require the
registrant to disclose resources the loss of which
would have a material adverse effect on the
registrant, and in that rule explicitly require the
registrant to disclose an investment of 10 percent
or more of company resources in an entity, 17 CFR
210.1-02(w), and identify any customer or revenue
source that accounts for 10 percent or more of the
registrant’s consolidated revenues, if the loss of that
revenue would constitute a material adverse effect.

that it is inappropriate for the
Department to determine which factors
or events may be used as discretionary
triggers, or that the list of factors and
events in the regulations should be
exhaustive. Each discretionary trigger
rests on a particularized judgment that
a factor or event has or demonstrates
such a substantial negative condition or
impact on the institution as to place
continued operations in jeopardy.6° In
this regard, as explained more fully
under the heading “Reporting
Requirements,” an institution is

17 CFR 229.101(c)(1)(i), (vii). While not defining
material adverse effect, the selection of this
threshold supports an inference that loss of this
magnitude can be expected to constitute a material
adverse effect. A popular characterization of the
significance of such a loss states that material
adverse effect is a term that commonly denotes an
effect that

. . usually signals a severe decline in
profitability and/or the possibility that the
company’s operations and/or financial position may
be seriously compromised. This is a clear signal to
investors that there is something wrong . . .
Material adverse effect is not an early warning
signal, but rather a sign that a situation has already
deteriorated to a very bad stage. Investopedia
www.investopedia.com/articles/analyst/
112702.asp#ixzz4JKIpsbwk.

60 The assessment would look to the factors
identified in recent revisions to Financial
Accounting Standards Board rules regarding the
expectations regarding whether the entity’s ability
to continue as a going concern. FASB Standards
Update, No. 2014-15, Presentation of Financial
Statements—Going Concern (Subtopic 205—40):

205-40-55—2 The following are examples of
adverse conditions and events that may raise
substantial doubt about an entity’s ability to
continue as a going concern. The examples are not
all-inclusive. The existence of one or more of these
conditions or events does not determine that there
is substantial doubt about an entity’s ability to
continue as a going concern. Similarly, the absence
of those conditions or events does not determine
that there is no substantial doubt about an entity’s
ability to continue as a going concern. Determining
whether there is substantial doubt depends on an
assessment of relevant conditions and events, in the
aggregate, that are known and reasonably knowable
at the date that the financial statements are issued
(or at the date the financial statements are available
to be issued when applicable). An entity should
weigh the likelihood and magnitude of the potential
effects of the relevant conditions and events, and
consider their anticipated timing. a. Negative
financial trends, for example, recurring operating
losses, working capital deficiencies, negative cash
flows from operating activities, and other adverse
key financial ratios. b. Other indications of possible
financial difficulties, for example, default on loans
or similar agreements, arrearages in dividends,
denial of usual trade credit from suppliers, a need
to restructure debt to avoid default, noncompliance
with statutory capital requirements, and a need to
seek new sources or methods of financing or to
dispose of substantial assets. c. Internal matters, for
example, work stoppages or other labor difficulties,
substantial dependence on the success of a
particular project, uneconomic long-term
commitments, and a need to significantly revise
operations. d. External matters, for example, legal
proceedings, legislation, or similar matters that
might jeopardize the entity’s ability to operate; loss
of a key franchise, license, or patent; loss of a
principal customer or supplier; and an uninsured
or underinsured catastrophe such as a hurricane,
tornado, earthquake, or flood.

responsible for reporting only the
actions and events specified in these
regulations.

We address specific concerns and
suggestions about the discretionary
triggers in the following discussion for
each factor or event. In addition, we
have added pending borrower defense
claims as a discretionary trigger because
it is possible that an administrative
action could cause an influx of borrower
defense claims that we can expect to be
successful, though that will vary on a
case-by-case basis.

Changes: None.

Discretionary Triggering Events

Bond or Credit Rating, Proposed
§668.171(c)(11)

Comments: Commenters argued that a
non-investment grade bond or credit
rating is not a reliable indicator of
financial problems. The commenters
stated that, because the rating assigned
by a rating agency is a measure designed
for the benefit of creditors concerned
solely with pricing the institution’s
debt, a rating below investment grade
does not necessarily mean that an
institution cannot meet its financial
obligations. Moreover, the commenters
questioned how the Department would
determine that an institution or its
corporate parent had a non-investment
grade rating, since there are multiple
rating agencies and the agencies may
not necessarily assign the same rating to
a particular institution or in the case
where the institution or its corporate
parent have multiple ratings, some of
which are investment grade. The
commenters stated that this financial
structuring is not unusual and has no
impact on the ability of the institution
to meet its obligations. For these
reasons, the commenters suggested that,
if the Department retains bond or credit
ratings as a triggering event, it should
specify how those ratings are
determined. In addition, the
commenters were concerned that
applying this trigger could potentially
increase costs to institutions because, in
an effort to avoid this risk of a non-
investment grade rating, an institution
may seek not to have a credit rating in
the first place, so obtaining alternate
financing could increase its costs of
capital.

Other commenters argued that
assuming that schools with
noninvestment grade bond ratings are
somehow deficient is unwarranted. The
commenters noted that the majority of
nonprofit colleges and universities do
not have a bond rating at all, since they
have not issued public debt, citing the
data provided by the Department in the


http://www.investopedia.com/articles/analyst/112702.asp#ixzz4JKIpsbwk
http://www.investopedia.com/articles/analyst/112702.asp#ixzz4JKIpsbwk

Federal Register/Vol. 81, No. 211/ Tuesday, November 1, 2016/Rules and Regulations

76001

NPRM that shows that only 275 private
institutions have been rated by Moody’s
(some others likely have used other
rating agencies like Fitch or Standards
& Poor). The commenters contended
that institutions that have a rating are
arguably in better financial condition
than those that do not, so rather than
being a trigger for additional scrutiny,
the existence of a credit rating and
outstanding public debt would, in itself,
be an indication of financial
responsibility. Further, the commenters
noted that a bond rating seeks to assess
the creditworthiness and risk of
nonpayment over an extended time
period—typically 20 to 30 years—that is
well beyond the much shorter
timeframe contemplated by the financial
responsibility regulations.

Discussion: In considering the
complexities and difficulties noted by
the commenters in using and relying on
bond or credit ratings, we are removing
this triggering event.

Changes: We have removed bond or
credit ratings as a discretionary trigger.

Adverse Events Reported on Form 8-K,
Proposed §668.171(c)(11)

Comments: Commenters believed that
the trigger regarding the reporting of
adverse events on the SEC’s Form 8-K
is too narrow since it is not used to
identify adverse events at non-publicly
traded institutions and too broad since
it would capture events reported on
Form 8-K that are not indicative of an
institution’s financial health. Although
the commenters acknowledged that it
may be efficient to use existing
disclosure channels to identify potential
issues of concern, they nevertheless
believed that it was unfair for the
Department to impose burdens on
publicly traded institutions, but not on
other institutions that may be
experiencing adverse events. In
addition, the commenters stated that
many events listed on Form 8-K have
no bearing on an institution’s ability to
meet its financial obligations, so the
Department should identify the events it
considers to be adverse. Once identified,
the commenters suggested that the
Department could develop a broader list
of adverse events that would be
applicable to all institutions.

Also, the commenters believed that,
because of the proposed trigger, publicly
traded institutions would have an
incentive not to report events on Form
8-K that could potentially be adverse
events, but in the ordinary course would
have provided useful information to
investors. In conclusion, the
commenters feared that, without clear
guidelines from the Department about
what constitutes an adverse event,

publicly traded institutions would have
to make their own decisions as to
whether to treat something as an
adverse event. Commenters were
concerned that, even where institutions
make that decision in good faith, they
could potentially be exposing
themselves later to an action by the
Department if the Department exercises
its own judgment in hindsight.

Similarly, other commenters believed
that a number of events on Form 8-K
have little or no relationship to the
institution’s continued capacity to
operate or to administer the title IV,
HEA programs. Instead of using a trigger
based on Form 8-K reporting, the
commenters suggested that the financial
responsibility regulations should be
focused on potential risks to the title IV,
HEA programs and, as a related matter,
institutional outcomes that are
indicative of that risk.

Discussion: While we are not
convinced that some of the reportable
items on Form 8-K will not have an
adverse financial impact on an
institution, we will not require an
institution to report any Form—-8K event
because that information is otherwise
publicly available to the Department.
We may, however, evaluate the effect of
an event reported in a Form 8-K as if
it were a discretionary triggering event,
on a case by case basis, or in light of the
effect on an institution’s composite
score as applied under these
regulations.

Changes: We have removed the
discretionary trigger regarding an
adverse event reported by an institution
on a Form 8-K under proposed
§668.171(c)(10)(vii).

High Drop-Out Rates and Fluctuations
in Title IV, HEA Funding

Drop-Out Rates § 668.171(g)(4)

Comments: Some commenters urged
the Department to define how it will
calculate high annual dropout rates and
provide an opportunity for the pubic to
comment on the methodology
employed. The commenters noted that
in the preamble to the NPRM, the
Department stated that it uses high
dropout rates to select institutions for
program reviews, as described in 20
U.S.C. 1099c—1(a), and that “high
dropout rates may signal that an
institution is employing high-pressure
sales tactics or is not providing adequate
educational services, either of which
may indicate financial difficulties and
result in enrolling students who will not
benefit from the training offered and
will drop out, leading to financial
hardship and borrower defense claims”
(81 FR 39366 (emphasis added)).

Although the commenters agreed that
those statements may be true, they
argued that when the Department
conducts a program review, it
investigates whether high dropout rates
are in fact signs of financial difficulties.
Under the NPRM, the commenters
surmised that the Department would
have the discretion to impose a
requirement to provide a letter of credit
or other financial protection without
any review of institutional practice or
other investigation to find a causal
connection between high dropout rates
and financial difficulties, thus depriving
the institution of fair process.

Other commenters were concerned
that this trigger is arbitrary because it is
unlikely that a high dropout rate is
related to a school’s financial stability.
The commenters pointed to a study
published in December 2009 by Public
Agenda showing that the most common
reason students dropped out of school is
because they needed to work. Other
reasons cited in the study include:
Needing a break from school, inability
to afford the tuition and fees, and
finding the classes boring or not useful.
Based on this study and survey results
from the Pew Research Center, the
commenters concluded that the reasons
students drop out of school typically
have very little to do with school itself,
and therefore suggested that the
Department remove this triggering
event.

Some commenters argued that the use
of the dropout rate as a trigger fails to
account for the various missions that
title IV institutions represent, or the
extended time to graduation that many
contemporary students face as they
balance career, family and higher
education. The commenters believed
that establishing a dropout rate as a
trigger for a letter of credit creates a
perverse incentive for institutions to
enroll and educate only those students
who are most likely to succeed, instead
of continuing to extend access to higher
education to the broader population. In
addition, the commenters believed that
measures of academic quality are best
left to accreditors, but if the Department
chooses to take on this role, it should
consider instead triggering a letter of
credit if an institution’s persistence rate
decreases significantly between
consecutive award years, or over a
period of award years. The commenters
believed this approach would account
for the significant variances in mission
and student body across higher
education without potentially limiting
access.
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Fluctuations in Funding § 668.171(g)(1)

Commenters believed the proposed
trigger for a significant fluctuation
between consecutive award years, or a
period of award years, in the amount of
Pell Grant and Direct Loan funds
received by an institution, is overly
vague. The commenters noted that year-
over-year fluctuations can occur when
an institution decides to discontinue
individual programs or close campus
locations, often because those campuses
or programs are under-performing
financially even where the overall
institution is financially strong and
argued that because these are sound
business decisions made in the long-
term interests of the institution, they
should not give rise to a letter of credit
requirement.

Some commenters believed that a
decrease in total title IV expenditures
should not trigger a letter of credit
requirement because the decreases in
the amount of title IV, HEA funds
disbursed puts the Department at less
risk of financial loss. In addition, the
commenters stated that a decrease in
title IV, HEA funding to a school is
largely out of the school’s control—it is
usually a result of decreased
enrollments or the Department’s
rulemaking actions.

Other commenters agreed that big
changes in the amount of financial aid
received by an institution could be a
sign that growth that is too fast, or an
enrollment decline may signal a school
is in serious trouble. The commenters
argued, however, that at small schools,
big percentage changes could simply be
the result of small changes in the
number of students. While the
commenters were confident that the
actual implementation of this rule
would not result in the Department
holding a small school accountable for
what is a minor change, they believed
the Department should clarify that the
change in Federal aid would need to be
large both in percentage and dollar
terms as a way of proactively assuaging
this concern.

One commenter noted that the phrase
“significant fluctuation” was not
defined, but that the Department
implied on page 39393 of its NPRM that
it believes a reasonable standard would
be a 25 percent or greater change in the
amount of title IV, HEA funds a school
receives from year to year, after
accounting for changes in the title IV,
HEA programs. The commenter urged
the Department to clarify in the final
regulations precisely what this phrase
means so that institutions would know
how to comply. Moreover, the
commenter argued that the Department

may be evaluating institutions by the
wrong metric, stating that the for-profit
sector has seen six-fold enrollment
growth over the past 25 years where
significant fluctuations in title IV, HEA
program volume may be a reflection of
that expansion. Said another way, a
significant fluctuation in title IV, HEA
program volume, without looking at
important contextual clues, is
insufficient to determine whether there
is questionable conduct at the
institution. In addition, the commenter
warned that including significant
fluctuation as a trigger may serve to
deter institutional growth, since a large
increase in enrollment would trigger the
financial protection requirement even if
that increase was perfectly legitimate.

In addition, the commenter believed
that, while the Department has a
compelling interest in ensuring that
institutions do not raise tuition
unnecessarily to take advantage of title
IV, HEA aid, the Department should try
to address this problem in a way that
does not discourage institutions from
expanding their enrollment.

For these reasons, the commenter
suggested revising the trigger so it refers
to a significant fluctuation in title IV,
HEA program volume per aid recipient,
not program volume overall. The
commenters believed this approach
would guard against increases in tuition
designed to take advantage of the title
IV, HEA programs while not penalizing
institutions with rapid enrollment
growth.

Discussion: We intend to use the high
drop-out rate and fluctuations in
funding triggers only when we make a
careful, reasoned analysis of the effect of
any of these events or conditions on a
particular institution, and conclude that
the condition or event is likely to have
a material adverse effect on the
institution. An insti