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DEPARTMENT OF EDUCATION

34 CFR Parts 30, 668, 674, 682, 685,
and 686

RIN 1840-AD19
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Student Assistance General
Provisions, Federal Perkins Loan
Program, Federal Family Education
Loan Program, William D. Ford Federal
Direct Loan Program, and Teacher
Education Assistance for College and
Higher Education Grant Program

AGENCY: Office of Postsecondary
Education, Department of Education.

ACTION: Final regulations.

SUMMARY: The Secretary establishes new
regulations governing the William D.
Ford Federal Direct Loan (Direct Loan)
Program to establish a new Federal
standard and a process for determining
whether a borrower has a defense to
repayment on a loan based on an act or
omission of a school. We also amend the
Direct Loan Program regulations to
prohibit participating schools from
using certain contractual provisions
regarding dispute resolution processes,
such as predispute arbitration
agreements or class action waivers, and
to require certain notifications and
disclosures by schools regarding their
use of arbitration. We amend the Direct
Loan Program regulations to codify our
current policy regarding the impact that
discharges have on the 150 percent
Direct Subsidized Loan Limit. We
amend the Student Assistance General
Provisions regulations to revise the
financial responsibility standards and
add disclosure requirements for schools.
Finally, we amend the discharge
provisions in the Federal Perkins Loan
(Perkins Loan), Direct Loan, Federal
Family Education Loan (FFEL), and
Teacher Education Assistance for
College and Higher Education (TEACH)
Grant programs. The changes will
provide transparency, clarity, and ease
of administration to current and new
regulations and protect students, the
Federal government, and taxpayers
against potential school liabilities
resulting from borrower defenses.
DATES: These regulations are effective
July 1, 2017. Implementation date: For
the implementation dates of the
included regulatory provisions, see the
Implementation Date of These
Regulations section of this document.
FOR FURTHER INFORMATION CONTACT: For
further information related to borrower
defenses, Barbara Hoblitzell at (202)
453-7583 or by email at:
Barbara.Hoblitzell@ed.gov. For further

information related to false certification
and closed school loan discharges, Brian
Smith at (202) 453—-7440 or by email at:
Brian.Smith@ed.gov. For further
information regarding institutional
accountability, John Kolotos or Greg
Martin at (202) 453—-7646 or (202) 453—
7535 or by email at: John.Kolotos@
ed.gov or Gregory.Martin@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION:
Executive Summary

Purpose of This Regulatory Action:
The purpose of the borrower defense
regulations is to protect student loan
borrowers from misleading, deceitful,
and predatory practices of, and failures
to fulfill contractual promises by,
institutions participating in the
Department’s student aid programs.
Most postsecondary institutions provide
a high-quality education that equips
students with new knowledge and skills
and prepares them for their careers.
However, when postsecondary
institutions make false and misleading
statements to students or prospective
students about school or career
outcomes or financing needed to pay for
those programs, or fail to fulfill specific
contractual promises regarding program
offerings or educational services,
student loan borrowers may be eligible
for discharge of their Federal loans.

The final regulations give students
access to consistent, clear, fair, and
transparent processes to seek debt relief;
protect taxpayers by requiring that
financially risky institutions are
prepared to take responsibility for losses
to the government for discharges of and
repayments for Federal student loans;
provide due process for students and
institutions; and warn students in
advertising and promotional materials,
using plain language issued by the
Department, about proprietary schools
at which the typical student experiences
poor loan repayment outcomes—
defined in these final regulations as a
proprietary school at which the median
borrower has not repaid in full, or made
loan payments sufficient to reduce by at
least one dollar the outstanding balance
of, the borrower’s loans received at the
institution—so that students can make
more informed enrollment and
financing decisions.

Section 455(h) of the Higher
Education Act of 1965, as amended
(HEA), 20 U.S.C. 1087e(h), authorizes
the Secretary to specify in regulation
which acts or omissions of an

institution of higher education a
borrower may assert as a defense to
repayment of a Direct Loan. Section
685.206(c), governing defenses to
repayment, has been in place since 1995
but, until recently, has rarely been used.
Those final regulations specify that a
borrower may assert as a defense to
repayment any ‘“act or omission of the
school attended by the student that
would give rise to a cause of action
against the school under applicable
State law.”

In response to the collapse of
Corinthian Colleges (Corinthian) and the
flood of borrower defense claims
submitted by Corinthian students
stemming from the school’s misconduct,
the Secretary announced in June 2015
that the Department would develop new
regulations to establish a more
accessible and consistent borrower
defense standard and clarify and
streamline the borrower defense process
to protect borrowers and improve the
Department’s ability to hold schools
accountable for actions and omissions
that result in loan discharges.

These final regulations specify the
conditions and processes under which a
borrower may assert a defense to
repayment of a Direct Loan, also
referred to as a ““borrower defense.” The
current standard allows borrowers to
assert a borrower defense if a cause of
action would have arisen under
applicable State law. In contrast, these
final regulations establish a new Federal
standard that will allow a borrower to
assert a borrower defense on the basis of
a substantial misrepresentation, a
breach of contract, or a favorable,
nondefault contested judgment against
the school, for its act or omission
relating to the making of the borrower’s
Direct Loan or the provision of
educational services for which the loan
was provided. The new standard will
apply to loans made after the effective
date of the proposed regulations. The
final regulations establish a process for
borrowers to assert a borrower defense
that will be implemented both for
claims that fall under the existing
standard and for later claims that fall
under the new, proposed standard. In
addition, the final regulations establish
the conditions or events upon which an
institution is or may be required to
provide to the Department financial
protection, such as a letter of credit, to
help protect students, the Federal
government, and taxpayers against
potential institutional liabilities.

These final regulations also prohibit a
school participating in the Direct Loan
Program from obtaining, through the use
of contractual provisions or other
agreements, a predispute agreement for
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arbitration to resolve claims brought by
a borrower against the school that could
also form the basis of a borrower
defense under the Department’s
regulations. The final regulations also
prohibit a school participating in the
Direct Loan Program from obtaining an
agreement, either in an arbitration
agreement or in another form, that a
borrower waive his or her right to
initiate or participate in a class action
lawsuit regarding such claims and from
requiring students to engage in internal
dispute processes before contacting
accrediting or government agencies with
authority over the school regarding such
claims. In addition, the final regulations
impose certain notification and
disclosure requirements on a school
regarding claims that are the subject of
a lawsuit filed in court or that are
voluntarily submitted to arbitration after
a dispute has arisen.

Summary of the Major Provisions of
This Regulatory Action: For the Direct
Loan Program, the final regulations—

¢ Clarify that borrowers with loans
first disbursed prior to July 1, 2017, may
assert a defense to repayment under the
current borrower defense State law
standard;

¢ Establish a new Federal standard
for borrower defenses, and limitation
periods applicable to the claims asserted
under that standard, for borrowers with
loans first disbursed on or after July 1,
2017,

¢ Establish a process for the assertion
and resolution of borrower defense
claims made by individuals;

e Establish a process for group
borrower defense claims with respect to
both open and closed schools, including
the conditions under which the
Secretary may allow a claim to proceed
without receiving an application;

¢ Provide for remedial actions the
Secretary may take to collect losses
arising out of successful borrower
defense claims for which an institution
is liable; and

e Add provisions to schools’ Direct
Loan Program participation agreements
(PPAs) that, for claims that may form
the basis for borrower defenses—

= Prevent schools from requiring that
students first engage in a school’s
internal complaint process before
contacting accrediting and government
agencies about the complaint;

= Prohibit the use of predispute
arbitration agreements by schools;

= Prohibit the use of class action
lawsuit waivers;

= To the extent schools and borrowers
engage in arbitration in a manner
consistent with applicable law and
regulation, require schools to disclose to

and notify the Secretary of arbitration
filings and awards; and

= Require schools to disclose to and
notify the Secretary of certain judicial
filings and dispositions.

The final regulations also revise the
Student Assistance General Provisions
regulations to—

¢ Amend the definition of a
misrepresentation to include omissions
of information and statements with a
likelihood or tendency to mislead under
the circumstances. The definition would
be amended for misrepresentations for
which the Secretary may impose a fine,
or limit, suspend, or terminate an
institution’s participation in title IV,
HEA programs. This definition is also
adopted as a basis for alleging borrower
defense claims for Direct Loans first
disbursed after July 1, 2017;

o Clarify that a limitation may
include a change in an institution’s
participation status in title IV, HEA
programs from fully certified to
provisionally certified;

e Amend the financial responsibility
standards to include actions and events
that would trigger a requirement that a
school provide financial protection,
such as a letter of credit, to insure
against future borrower defense claims
and other liabilities to the Department;

¢ Require proprietary schools at
which the median borrower has not
repaid in full, or paid down by at least
one dollar the outstanding balance of,
the borrower’s loans to provide a
Department-issued plain language
warning in promotional materials and
advertisements; and

¢ Require a school to disclose on its
Web site and to prospective and
enrolled students if it is required to
provide financial protection, such as a
letter of credit, to the Department.

The final regulations also—

e Expand the types of documentation
that may be used for the granting of a
discharge based on the death of the
borrower (‘““death discharge”) in the
Perkins, FFEL, Direct Loan, and TEACH
Grant programs;

e Revise the Perkins, FFEL, and
Direct Loan closed school discharge
regulations to ensure borrowers are
aware of and able to benefit from their
ability to receive the discharge;

¢ Expand the conditions under which
a FFEL or Direct Loan borrower may
qualify for a false certification
discharge;

¢ Codify the Department’s current
policy regarding the impact that a
discharge of a Direct Subsidized Loan
has on the 150 percent Direct
Subsidized Loan limit; and

e Make technical corrections to other
provisions in the FFEL and Direct Loan

program regulations and to the
regulations governing the Secretary’s
debt compromise authority.

Costs and Benefits: As noted in the
NPRM, the primary potential benefits of
these regulations are: (1) An updated
and clarified process and a Federal
standard to improve the borrower
defense process and usage of the
borrower defense process to increase
protections for students; (2) increased
financial protections for taxpayers and
the Federal government; (3) additional
information to help students,
prospective students, and their families
make informed decisions based on
information about an institution’s
financial soundness and its borrowers’
loan repayment outcomes; (4) improved
conduct of schools by holding
individual institutions accountable and
thereby deterring misconduct by other
schools; (5) improved awareness and
usage, where appropriate, of closed
school and false certification discharges;
and (6) technical changes to improve the
administration of the title IV, HEA
programs. Costs associated with the
regulations will fall on a number of
affected entities including institutions,
guaranty agencies, the Federal
government, and taxpayers. These costs
include changes to business practices,
review of marketing materials,
additional employee training, and
unreimbursed claims covered by
taxpayers. The largest quantified impact
of the regulations is the transfer of funds
from the Federal government to
borrowers who succeed in a borrower
defense claim, a significant share of
which will be offset by the recovery of
funds from institutions whose conduct
gave rise to the claims.

On June 16, 2016, the Secretary
published a notice of proposed
rulemaking (NPRM) for these parts in
the Federal Register (81 FR 39329). The
final regulations contain changes from
the NPRM, which are fully explained in
the Analysis of Comments and Changes
section of this document.

Implementation Date of These
Regulations: Section 482(c) of the HEA
requires that regulations affecting
programs under title IV of the HEA be
published in final form by November 1,
prior to the start of the award year (July
1) to which they apply. However, that
section also permits the Secretary to
designate any regulation as one that an
entity subject to the regulations may
choose to implement earlier and the
conditions for early implementation.

The Secretary is exercising his
authority under section 482(c) to
designate the following new regulations
included in this document for early
implementation beginning on November
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1, 2016, at the discretion of each lender
or guaranty agency:

(1) Section 682.211(i)(7).

(2) Section 682.410(b)(6)(viii).

Additionally, the Secretary intends to
exercise his authority under section
482(c) of the HEA to permit the
Secretary and guaranty agencies to
implement the new and amended
regulations specific to automatic closed
school discharges in §§ 674.33(g)(3)(ii),
682.402(d)(8)(ii) and 685.214(c)(2)(ii) as
soon as operationally possible after the
publication date of these final
regulations. We will publish a separate
Federal Register notice to announce this
implementation date.

The Secretary has not designated any
of the remaining provisions in these
final regulations for early
implementation. Therefore, the
remaining final regulations included in
this document are effective July 1, 2017.

Public Comment: In response to our
invitation in the June 16, 2016, NPRM,
more than 50,000 parties submitted
comments on the proposed regulations.

We discuss substantive issues under
the sections of the proposed regulations
to which they pertain. Generally, we do
not address technical or other minor
changes or recommendations that are
out of the scope of this regulatory action
or that would require statutory changes
in this preamble.

Analysis of Comments and Changes

An analysis of the comments and of
any changes in the regulations since
publication of the NPRM follows.

General

Comments: Many commenters
supported the Department’s proposals to
improve the borrower defense
regulations by establishing a Federal
standard for permissible defenses to
borrower repayment, standardizing the
defense to repayment claim processes
for both borrowers and institutions, and
strengthening the financial
responsibility standards for institutions.
The commenters also supported
granting automatic closed school
discharges in certain instances and
ending the use of mandatory, predispute
arbitration agreements at schools that
receive Federal financial aid.

Other commenters expressed support
for the proposed regulations, but felt
that the Department should further
strengthen them. For example, these
commenters believed that the final
regulations should provide full loan
relief to all defrauded students,
eliminate the six-year time limit to
recover amounts that borrowers have
already paid on loans for which they
have a borrower defense based on a

breach of contract or substantial
misrepresentation, and allow automatic
group discharges without an application
in cases where there is sufficient
evidence of a school’s wrongdoing.

Many commenters agreed with the
Department’s proposed objectives, but
believed that the proposed regulations
would have the unintended
consequences of creating a ‘““cottage
industry” of opportunistic attorneys and
agents attempting to capitalize on
students who have been, or believe they
have been, victims of wrongdoing by
schools and unleashing a torrent of
frivolous and costly lawsuits, which
would tarnish the reputation of many
institutions. The commenters also
believed that the proposed Federal
standard is so broad that borrowers will
have nothing to lose by claiming a
borrower defense even if they are
employed and happy with their college
experience.

Many commenters did not support the
proposed regulations and stated that the
Department should completely revise
them and issue another NPRM and 30-
day comment period, or that the
proposed regulations should be
withdrawn completely. The commenters
were concerned that the projected net
budget impact provided in the NPRM
would undermine the integrity of the
Direct Loan Program and that neither
American taxpayers, nor schools that
have successfully educated students,
could cover these costs if thousands of
students or graduates start requesting
discharges of their loans. Other
commenters stated that the proposed
regulations would create unneeded
administrative and financial burdens for
institutions that work hard to comply
with the Department’s regulations and
establish new substantive standards of
liability, new procedural issues, new
burdens of proof, widespread and
unwarranted “triggering” of the
financial responsibility requirements,
and the abolition of a “‘Congressionally
favored” arbitration remedy, that are
unnecessary or counterproductive.

Discussion: We appreciate the
commenters’ support. In response to the
commenters requesting that the
proposed regulations be strengthened,
completely revised, or withdrawn, we
believe these final regulations strike the
right balance between our goals of
providing transparency, clarity, and
ease of administration to the current and
new regulations while at the same time
protecting students, the Federal
government, and taxpayers against
potential liabilities resulting from
borrower defenses. In response to
commenters’ concerns that the proposed
regulations will create a “cottage

industry” of opportunistic attorneys
attempting to capitalize on victimized
students and unleash a torrent of
frivolous lawsuits, the individual
borrower defense process described in
§685.222(e) is intended to be a simple
process that a borrower may access
without the aid of counsel. Similarly, by
providing that only a designated
Department official may present group
borrower claims in the group processes
described in §685.222(f) to (h), the
Department believes that the potential
for frivolous suits in the borrower
defense process will be limited. To date,
Department staff have generally not
received borrower defense claims
submitted by attorneys, opportunistic or
otherwise, and we have not observed
the filing of frivolous lawsuits against
schools. We will monitor both situations
going forward. We note that we address
commenters’ arguments with respect to
specific provisions of the regulations in
the sections of this preamble specific to
those provisions.

Changes: None.

Comments: One commenter
contended that the proposed regulations
run contrary to Article III (separation of
powers) and the Seventh Amendment
(right to jury trial) of the Constitution,
in that it would vest the Department
with exclusive judicial powers to
determine private causes of action in the
absence of a jury.

The commenter contended that the
proposed regulations do not ensure
Constitutional due process because they
do not ensure that schools would have
the right to receive notice of all the
evidence presented by a borrower in the
new borrower defense proceedings. The
commenter stated that the lack of due
process also affects the process for
deciding claims, under which the
Department is effectively the prosecutor,
the judge, the only source of appeal, and
the entity tasked with executing
judgment.

The commenter also contended that a
breach of contract or a
misrepresentation determination are
determinations that normally arise in
common law claims and defenses and
are subject to the expertise of the courts,
rather than a particular government
agency. The commenter believes that
these determinations are not matters of
public right, but are instead matters of
“private right, that is, of the liability of
one individual to another under the law
as defined,” which cannot be delegated
outside the judiciary. Stern v. Marshall,
564 U.S. 462, 489 (2011) (quoting
Crowell v. Benson, 285 U.S. 22, 50
(1932).

Discussion: The rights adjudicated in
borrower defense proceedings are rights
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of the Direct Loan borrower against the
government regarding the borrower’s
obligation to repay a loan made by the
government, and rights of the
government to recover from the school
for losses incurred as a result of the act
or omission of the school in
participating in the Federal loan
program. The terms of these rights are
governed (for loans disbursed prior to
July 1, 2017) by common law or State
law, but in each instance the rights are
asserted against or by a Federal agency,
with respect to obligations incurred by
the borrower and the school in the
course of their voluntary participation
in the Federal loan program. Those facts
give the rights adjudicated in these
proceedings, both the individual
borrower adjudications and the
adjudications of group claims against
the school, the character of public
rights, even if the resolution of those
rights turns on application of common
law and State law (for current loans),
and thus giving them some of the
characteristics of private rights as well.

Even if these common law rights of
the borrower and the school were to be
considered simply private rights,
Congress could properly consign their
adjudication to the Department, as it did
in committing purely private rights of
the investor and broker asserted in its
reparations program to the Commodity
Futures Trading Commission for
adjudication. Commodity Futures
Trading Comm’n v. Schor, 478 U.S. 833
(1986). In Schor, the competing claims
asserted were not creations of Federal
law, nor were the rights asserted by or
against a Federal agency. Nevertheless,
the Court ruled that Congress properly
assigned adjudication of those private
rights to the agency. Like the claimants
in Schor, both parties—the Direct Loan
borrower, by filing the claim for relief,
and the Direct Loan-participant school,
by entering into the Direct Loan
Participation Agreement—have
consented to adjudications of their
respective rights by the Federal
agency—the Department. Moreover,
these rights are adjudicated in this
context precisely because Congress
directed the Department to establish by
regulation which acts or omissions of a
school would be recognized by the
Department as defenses to repayment of
the Direct Loan; by so doing, and by
further requiring the Department to
conduct a predeprivation hearing before
credit bureau reporting, Federal offset,
wage garnishment, of Federal salary
offset, Congress necessarily committed
adjudication of these claims to the
Department. 20 U.S.C. 1080a(c)(4), 31
U.S.C. 3711(e) (credit bureau reporting);

5 U.S.C. 5514 (Federal salary offset); 20
U.S.C. 1095, 31 U.S.C. 3720D (wage
garnishment); 31 U.S.C. 3716, 3720B
(Federal payment offset). Similarly, by
recognizing that acts or omissions of the
school in participating in the title IV,
HEA programs would give rise to a
claim by the Department against the
school that arises not by virtue of any
statutory requirement, but under
common law as discussed elsewhere
and by requiring the Department to
provide a hearing for a school that
disputes that common law claim for
damages, Congress necessarily
committed adjudication of that common
law claim to the Department. 20 U.S.C.
1094(b) (administrative hearing on
appeal of audit or program review
liability claim). In each of these
instances, judicial review of these
agency adjudications by an Article III
court is available under the APA. 5
U.S.C. 706. The fact that the borrower,
the school, and the Department might
have pursued their claims solely in a
judicial forum instead of an
administrative forum does not preclude
assignment of their adjudication to the
Department: “(T)he Congress, in
exercising the powers confided to it may
establish ‘legislative’ courts. . . to
serve as special tribunals ‘to examine
and determine various matters, arising
between the government and others,
which from their nature do not require
judicial determination and yet are
susceptible of it.””” Atlas Roofing Co. v.
Occupational Safety & Health Review
Comm’n, 430 U.S. 442, 452 (1977)
(quoting Crowell v. Benson, 285 U.S. 22,
50 (1932)).

As to the assertion that committing
adjudication of these claims to the
Department deprives a party of the right
to trial by jury, the Court has long
rejected that argument, as it stated in
Atlas Roofing, on which the commenter
relies:

. . the Seventh Amendment is generally
inapplicable in administrative proceedings,
where jury trials would be incompatible with
the whole concept of administrative
adjudication. . . . This is the case even if the
Seventh Amendment would have required a
jury where the adjudication of those rights is
assigned instead to a federal court of law
instead of an administrative agency.

Atlas Roofing Co, 430 U.S. at 454-55
(quoting Pernell v. Southall Realty, 416
U.S. 363, 383 (1974)).

We address the comment with respect
to ensuring due process in the sections
of this preamble specific to the
framework for the borrower defense
claims process.

Changes: None.

Comments: Some commenters
asserted that the Department lacks

authority to recover from the institution
losses incurred by reason of borrower
defenses to repayment. A commenter
asserted that nothing in section 455(h)
of the HEA (20 U.S.C. 1087e(h)) permits
the Department to seek recoupment
from any institution related to defenses
to repayment. In contrast, the
commenter asserted, section 437(c)(1) of
the HEA (20 U.S.C. 1087) explicitly
provides that, in the case of closed
school discharges, the Secretary shall
pursue any claim “available to the
borrower” against the institution to
recover the amounts discharged. The
commenter contended that this clear
grant of authority to pursue claims to
recoup funds associated with closed
school discharges and false certification
discharges indicates that Congress
intended no grant of authority to recover
for borrower defense losses. The
commenter noted that the Department
conditions discharge on the borrower
transferring any claim she has against
the institution to the Department. The
commenter asserted that this assignment
does not empower the Department to
enforce the borrower’s claim, because
the Secretary does not have the ability
to acquire a claim from the borrower on
which it may seek recoupment from a
school. The commenter based this
position on section 437(c) of the HEA,
which provides that a borrower who
obtains a closed school or false
certification discharge is “deemed to
have assigned to the United States the
right to a loan refund,” and the absence
of any comparable provision in section
455 of the HEA, which authorizes the
Secretary to determine which acts or
omissions of the institution may
constitute defenses to repayment of a
Direct Loan. Given that Congress
indicated clear intent that the Secretary
pursue claims related to closed school
and false certification discharges, and
explicitly provided for an assignment of
claims, the commenter considered the
failure of Congress to give any
indication it wanted the Department to
pursue claims of recoupment against
institutions for section 455(h) loan
discharges, or to acquire any claims
from borrowers related to section 455(h)
discharges, to show congressional intent
to preclude a recoupment remedy
against institutions.

Another commenter questioned
whether the Department would have a
valid right to enforce a collection
against an institution in the absence of
what the commenter called a “third-
party adjudication” of the loan
discharge.

A commenter stated that the
Department could not recover from the
institution losses incurred from
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borrower defense claims because the
commenter considered those losses to
be incurred voluntarily by the
Department. The commenter based this
view on common law, under which a
person who voluntarily pays another
with full knowledge of the facts will not
be entitled to restitution. The
commenter asserted that the Department
is further barred from recovery from the
institution under a theory of indemnity
or equitable subrogation because, under
either theory, a party that voluntarily
makes a payment or discharges a debt
may not seek reimbursement.
Discussion: We address under “Group
Process for Borrower Defenses—
Statutory Authority” comments
regarding whether the Department has
authority to assert against the school
claims that borrowers may have, and
discuss here only the comments that
dispute whether the Department has a
legal right to recover from a school the
amount of loss incurred by the
Department upon the recognition of a
borrower defense and corresponding
discharge of some or all of a Direct Loan
obtained to attend the school.
Applicable law gives the Department
the right to recover from the school
losses incurred on Direct Loans for
several reasons. First, section 437(c) of
the HEA gives the Department explicit
authority to recover certain losses on
Direct and FFEL loans. Section 437(c)
provides that, upon discharge of a FFEL
Loan for a closed school discharge, false
certification discharge, or unpaid
refund, the Secretary is authorized to
pursue any claim of the borrower
against the school, its principals, or
other source, and the borrower is
deemed to have assigned his or her
claim against the school to the
Secretary. 20 U.S.C. 1087(c). Section
487(c)(3)(ii) authorizes the Secretary to
deduct the amount of any civil penalty,
or fine, imposed under that section from
any amounts owed to the institution,
but any claim for recovery is not based
on authority to fine under that section.
Section 432(a)(6) authorizes the
Secretary to enforce any claim, however
acquired, but does not describe what
those claims may be. 20 U.S.C.
1082(a)(6) (applicable to Direct Loan
claims by virtue of section 455(a)(1), 20
U.S.C. 1078e(a)(1)). In addition, section
498(c)(1)(C) of the HEA, 20 U.S.C.
1099c¢(c)(1)(C), implies that the
Secretary has claims that the Secretary
is expected to enforce and recover
against the institution for “liabilities
and debts”—the “liabilities of such
institution to the Secretary for funds
under this title, including loan
obligations discharged pursuant to
section 437.” 20 U.S.C. 1099¢(c)(3)(A)

(emphasis added).* These provisions are
meaningless if the Secretary can enforce
claims against institutions only if the
HEA or another statute explicitly
authorizes such recoveries.

There are two distinct, and
overlapping, lines of authority that
empower the Secretary to recover from
the school the amount of losses incurred
due to borrower defense claims. The
first relies on the Secretary’s
longstanding interpretation of the HEA
as authorizing such recovery. The
second relies on the government’s rights
under common law.

In both the Direct Loan and FFEL
programs, the institution plays a central
role in determining which individuals
receive loans, the amount of loan an
individual receives, and the Federal
interest subsidy, if any, that an
individual qualifies to receive on the
loan, a determination based on
assessment of financial need. In the
Direct Loan Program, the institution
determines whether and to whom the
Department makes a loan; in the FFEL
Program, the institution determines
whether and to whom a private lender
may make a loan that will be federally
reinsured.

In Chauffeur’s Training School v.
Spellings, 478 F.3d 117 (2d Cir. 2007),
the court addressed a challenge by an
institution to the Department’s asserted
right to hold the school liable through
an administrative procedure for losses
incurred and to be incurred on FFEL
Loans that were made by private lenders
and federally reinsured and subsidized,
after the school had wrongly determined
that the borrowers had proven eligibility
for these loans. The court noted that no
provision of the HEA expressly
authorized the Department to determine
and recover these losses on student
loans (as opposed to recovery of losses
of grant funds, expressly authorized by
20 U.S.C. 1234a)). However, the court
looked to whether the Department’s
interpretation of the HEA as authorizing
the Department to assess a liability for
loan program violations was reasonable.
478 F.3d at 129. The court concluded
that the Department had reasonably
interpreted the HEA’s grant of authority
to administer the FFEL program to
empower the Department to ‘“‘assess
liability to recover its guarantee
payments” on loans made as a result of

1The Secretary can require the institution to

submit “third-party financial guarantees” which
third-party financial guarantees shall equal not less
than one-half of the annual potential liabilities of
such institution to the Secretary for funds under
this title, including loan obligations discharged
pursuant to section 437 [20 U.S.C. 1087], and to
students for refunds of institutional charges,
including funds under this title.” 20 U.S.C.
1099c(c)(3)(A).

the school’s “improper documentation.”
Id.

Similarly, the Department is
authorized under the HEA to administer
the Direct Loan Program. The HEA
directs that, generally, Direct Loans are
made under the same ‘“‘terms,
conditions, and benefits” as FFEL
Loans. 20 U.S.C. 1087a(b)(2),
1087e(a)(1). In 1994 and 1995, the
Department interpreted that Direct Loan
authority as giving the Department
authority to hold schools liable for
borrower defenses under both the FFEL
and Direct Loan programs, and stated
that, for this reason, it was not pursuing
more explicit regulatory authority to
govern the borrower defense process.

Thus, in Dear Colleague Letter Gen
95-8 (Jan. 1995), the Department stated
(emphasis in original):

Finally, some parties warn that Direct Loan
schools will face potential liability from
claims raised by borrowers that FFEL schools
will not face. . . . The liability of any
school—whether a Direct Loan or FFEL
participant—for conduct that breaches a duty
owed to its students is already established
under law other than the HEA—usually state
law. In fact, borrowers will have no legal
claims against Direct Loan schools that FFEL
borrowers do not already have against FFEL
schools. The potential legal liability of
schools under both programs for those claims
is the same, and the Department proposes to
develop procedures and standards to ensure
that in the future schools in both programs
will face identical actual responsibility for
borrower claims based on grievances against
schools.

The Direct Loan statute creates NO NEW
LIABILITIES for schools; the statute permits
the Department to recognize particular claims
students have against schools as defenses to
the repayment of Direct Loans held by the
Department. Current Direct Loan regulations
allow a borrower to assert as a defense any
claim that would stand as a valid claim
against the school under State law.

. . . Congress intended that schools
participating in either FFEL or Direct Loan
programs should receive parallel treatment
on important issues, and the Department has
already committed during negotiated
rulemaking to apply the same borrower
defense provisions to BOTH the Direct Loan
and FFEL programs. Therefore, schools that
cause injury to student borrowers that give
rise to legitimate claims should and, under
these proposals, will bear the risk of loss,
regardless of whether the loans are from the
Direct Loan or FFEL Program.

The Department reiterated this
position in a notice published in the
Federal Register on July 21, 1995 (60 FR
37768, 37769-37770):

Some members of the FFEL industry have
asserted that there will be greater liabilities
for institutions participating in the Direct
Loan Program than for institutions
participating in the FFEL Program as a
consequence of differences in borrower
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defenses between the Direct Loan and FFEL
Programs. These assertions are inaccurate.

The Department has consistently stated
that the potential legal liability resulting from
borrower defenses for institutions
participating in the Direct Loan Program will
not be significantly different from the
potential liability for institutions
participating in the FFEL Program. (59 FR
61671, December 1, 1994, and Dear Colleague
Letter GEN 95-8 January 1995) That potential
liability usually results from causes of action
allowed to borrowers under various State
laws, not from the HEA or any of its
implementing regulations. Institutions have
expressed some concern that there is a
potential for greater liability for institutions
in the Direct Loan Program than in the FFEL
Program under 34 CFR 685.206. The
Secretary believes that this concern is based
on a misunderstanding of current law and the
intention of the Direct Loan regulations. The
Direct Loan regulations are intended to
ensure that institutions participating in the
FFEL and Direct Loan programs have a
similar potential liability. Since 1992, the
FFEL Program regulations have provided that
an institution may be liable if a FFEL
Program loan is legally unenforceable. (34
CFR 682.609) The Secretary intended to
establish a similar standard in the Direct
Loan Program by issuing 34 CFR 685.206(c).
Consistent with that intent, the Secretary
does not plan to initiate any proceedings
against schools in the Direct Loan Program
unless an institution participating in the
FFEL Program would also face potential
liability. . . .

Thus, the Secretary will initiate
proceedings to establish school liability for
borrower defenses in the same manner and
based on the same reasons for a school that
participates in the Direct Loan Program or the
FFEL Program. . . .

Thus, applying the Chauffeur’s
Training analysis, this history and
formal interpretation shows that the
Department has, from the inception of
the Direct Loan Program, considered its
administrative authority under the HEA
for the Direct Loan Program to authorize
the Department to hold schools liable
for losses incurred through borrower
defenses, and to adopt administrative
procedures to determine and liquidate
those claims.

Alternatively, common law provides
the Department a legal right to recover
from the school the losses it incurs due
to recognition of borrower defenses on
Direct Loans. Courts have long
recognized that the government has the
same rights under common law as any
other party. U.S. v. Kearns, 595 F.2d 729
(D.C. Cir. 1978). Even when Congress
expressly provides a remedy by statute,
the government has the remedies that
“normally arise out of the relationships
authorized by the statutory scheme.”
U.S. v. Bellard, 674 F.2d 330 (5th Cir.
1982) (finding the Department had a
common law right to recover as would
any other guarantor regardless of an

HEA provision describing the
Department as assignee/subrogor to
rights of the private lender whom it
insured).2 In fact, as noted by the
Bellard court, statutes must be read to
preserve common law rights unless the
intent to limit those rights is “clearly
and plainly expressed by the
legislature.” Id. The Bellard court found
no such limiting language in the HEA,
nor does any exist that is relevant to the
Direct Loan issue presented here.

The school enters into a PPA with the
Department in order to participate in the
Direct Loan Program. 20 U.S.C. 1087(a).
The PPA is a contract. San Juan City
College Inc. v. U.S., 74 Fed. Cl. 448
(2006); Chauffeurs Training School v.
Riley, 967 F.Supp. 719, 727 (N.D. N.Y.
1997). In executing the contract, the
school “assumel[s] a fiduciary
relationship with the title IV, HEA
Programs.” Chauffeurs Training School
v. Paige, C.A. No. 01-CV-02-08 (N.D.
N.Y. Sept. 30, 2003), at 7; 34 CFR
682.82(a). An institution must “act with
the competency and integrity necessary
to qualify as a fiduciary’’ on behalf of
taxpayers, ““in accordance with the
highest standard of care and diligence in
administering the program and in
accounting to the Secretary for the funds
received under [title IV HEA]
programs.” Id.; see 34 CFR 668.82.

Specifically, under the Direct Loan
Program, the HEA describes the
institution pursuant to its agreement
with the Department as “originating”
Direct Loans, 20 U.S.C. 1087c(a),
1087d(b), and accepting “responsibility
and financial liability stemming from its
failure to perform its functions pursuant
to the agreement.” 20 U.S.C.
1087d(a)(3), 34 CFR 685.300(b)(8). The
regulations describe the role of the
institution as “‘originating’” Direct
Loans. 34 CFR 685.300(c), 685.301.

As a loan “originator” for the
Department, the school is the authorized
agent of the Department: The school acts
pursuant to Department direction, the
school manifests its intent to act as
agent by entering into the PPA, and
most importantly, the school has power
to alter the legal relationships between
the principal (the Department) and third
parties (the students). But for the
school’s act in originating the loan,
there would be no lender-borrower
relationship.

The interests of the Department as
lender and principal in this Direct Loan
Program relationship with the
institution are simple: To enable

2See: U.S. v. Texas, 507 U.S. 529, 534 (1993)

(courts may take it as a given that Congress has
legislated with an expectation that the [common
law] principle will apply except ‘when a statutory
purpose to the contrary is evident.””).

students and parents to obtain Federal
loans to pay for postsecondary
education. 20 U.S.C. 1087a. Congress
selected the vehicle—a loan, not a
grant—under which the borrower repays
the loan, made with public funds,
which in turn enables the making of
new loans to future borrowers. Acts or
omissions by an agent of the Department
that frustrate repayment by the borrower
of the amount the Department lends are
contrary to the Department’s benefit and
interest. Acts or omissions by the
institution, as the Department’s loan-
making agent, that harm the
Department’s interests in achieving the
objectives of the loan program violate
the duty of loyalty owed by the
institution as the Department’s loan
originator, or agent. The Department
made clear at the inception of the Direct
Loan relationship with the institution
that the institution would be liable for
losses caused by its acts and omissions,
in 1994 and 1995, when the Department
publicly and unequivocally adopted the
“borrower defense to repayment”’
regulation, 34 CFR 685.206, and, in the
Federal Register and other statements
described earlier, stated the
consequences for the institution that
caused such losses.

The government has the same
protections against breach of fiduciary
duty that extend under common law to
any principal against its agent. U.S. v.
Kearns, at 348; see also U.S. v. York, 890
F.Supp. 1117 (D.D.C. 1995) (breach of
fiduciary duty to government by
contractor, loan servicing dealings
constituting conflict of interest). The
remedies available for breach of
fiduciary duty are damages resulting
from the breach of that duty. “One
standing in a fiduciary relation with
another is subject to liability to the other
for harm resulting from a breach of duty
imposed by the relation.” Restatement
Second, Torts § 874.

Applying this common law analysis
to the relationship between the
Department and the Direct Loan
participating institution as it bears on
the Department’s right to recover, we
note, first, that the Department has the
rights available under common law to
any other party, without regard to
whether any statute explicitly confers
such rights. Second, the institution
enters into a contract with the
Department pursuant to which the
institution acts as the Department’s
agent in the making of Direct Loans. The
school is the loan “originator” for the
Department. Third, under common law,
an agent has a fiduciary duty to act
loyally for the principal’s benefit in all
matters connected with the agency.
Fourth, under common law, an agent’s
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breach of its fiduciary duty makes the
agent liable to the principal for the loss
that the breach of duty causes the
principal. And last, a school that
commits an act or omission that gives a
Direct Loan borrower a defense to
repayment that causes the Department
loss thereby violates its common law
fiduciary duty to act loyally for the
interests of the Department, and is liable
to the Department for losses caused by
that breach of duty.

The commenter who argued that the
Secretary incurs the loss by honoring
the borrower defense “voluntarily,” and
is barred by that fact from recovery
against the institution, misconceives the
nature of the claim. As early as Bellard,
the courts have consistently recognized
that in its capacity as a loan guarantor
under the FFEL Program, the
Department pays the lender under its
contractual obligation as loan guarantor,
and not as a volunteer. The Department
guarantees FFELP loans at the request of
the borrower who applied for the
guaranteed loan, as well as the lender.
By virtue of payment of the guarantee,
the Department acquired an implied-in-
law right against the borrower for
reimbursement of the losses it incurred
in honoring the guarantee—a claim
distinct from its claim as assignee from
the lender of the defaulted loan.
Similarly, where the Department incurs
a loss under a statutory obligation to
discharge by reason of closure of the
school or false certification, the
Department does not incur that loss
voluntarily, but rather under legal
obligation imposed by the statute, as
well as the terms of the federally
prescribed promissory note. Regardless
of whether the HEA explicitly
authorized the Secretary to recover for
that loss, or deemed the borrower’s
claim against the school to be assigned
to the Secretary, common law gives the
Secretary the right to recover from the
school for the loss incurred as a result
of the act or omission of the school.
Section 455(h) of the HEA, by directing
that the Secretary determine by
regulation which acts or omissions of
the school constitute defenses to
repayment, requires the Department to
discharge the borrower’s obligation to
repay when the borrower establishes
such a defense. 20 U.S.C. 1087¢(h). To
the extent that the borrower proves that
the act or omission of the school gave
the borrower a defense, the amount not
recoverable from the borrower was a
loss incurred because of the
Department’s legal obligation to honor
that defense. That loss, like the loss on
payment of a loan guarantee on a FFEL
Loan, is not one incurred voluntarily,

but rather is incurred, like the loss on
the loan guarantee, by legal obligation.
By honoring the proven defense of the
Direct Loan borrower, like honoring the
claim of the lender on the government
guarantee, the Secretary acquires by
subrogation the claim of the Direct Loan
borrower or FFEL lender, as well as a
claim for reimbursement from the party
that caused the loss—the borrower, on
the defaulted FFEL Loan, or the school,
on the Direct Loan defense.

Changes: None.

Comments: Several commenters
stated that the HEA does not authorize,
or even contemplate, the sweeping
regulatory framework set forth in the
Department’s borrower defense
proposals. The commenters questioned
the three HEA provisions cited by the
Department as the source of its statutory
authority: Section 455(h), which allows
the Secretary to identify “acts or
omissions . . . a borrower may assert as
a defense to repayment of a loan;”
Section 487, which outlines certain
consequences for an institution’s
“substantial misrepresentation of the
nature of its educational program, its
financial charges, or the employability
of its graduates;” and Section 454(a)(6),
which permits the Department to
“include such . . . provisions as the
Secretary determines are necessary to
protect the interests of the United States
and to promote the purposes of”’ the
Direct Loan Program in each
institution’s PPA. The commenters
believed that section 455(h) of the HEA
only empowers the Department to
define those ““acts or omissions” that an
individual borrower may assert as a
defense in a loan collection proceeding
and noted that none of the provisions
allows the Department to create a novel
cause of action for a borrower to levy
against her school, which the
Department would both prosecute and
adjudicate in its own “court.”
Accordingly, the commenters believed
that the Department should
substantially revise the rule to be
consistent with the regulatory authority
granted to the Department by Congress.
Other commenters stated that the
Department should withdraw the
proposed regulations and instead work
jointly with Congress to address the
issues in the proposed regulations as
part of the reauthorization of the HEA.
The commenters believed that borrower
defense policy proposals are so
substantive and commit such an
enormous amount of taxpayer dollars
that careful consideration by Congress is
required so that all of the available
options are weighed in the overall
context of comprehensive program
changes.

Discussion: We disagree with the
commenters who contended that the
HEA does not authorize the regulatory
framework proposed in the
Department’s borrower defense
proposals. As explained above, common
law and the HEA as interpreted by the
Department in adopting the Direct Loan
regulations, give the Department the
right to recover losses incurred due to
borrower defense claims. The
commenters rightly identify sections
455(h), 487, and 454(a)(6) of the HEA as
some of the sources of the Department’s
statutory authority for these regulations
as they relate to identification of causes
of action that are recognized as defenses
to repayment, as well as procedures for
receipt and adjudication of these claims.
In addition, the HEA authorizes the
Secretary to include in Direct Loan
PPAs with institutions any provisions
that are necessary to protect the
interests of the United States and to
promote the purposes of the Direct Loan
Program. In becoming a party to a Direct
Loan PPA, the institution accepts
responsibility and financial liability
stemming from its failure to perform its
functions pursuant to the agreement.
And, as a result, students and parents
are able to obtain Federal loans to pay
for postsecondary education. Far from
exceeding its statutory authority in
developing procedures for adjudicating
these claims, section 455(h) presumes
that the Department must recognize in
its existing administrative collection
and enforcement proceedings the very
defenses that section directs the
Department to establish, or create new
procedures to better address these
claims, as we do here.

In addition, section 410 of the General
Education Provisions Act (GEPA)
provides the Secretary with authority to
make, promulgate, issue, rescind, and
amend rules and regulations governing
the manner of operations of, and
governing the applicable programs
administered by, the Department. 20
U.S.C. 1221e-3. Further, under section
414 of the Department of Education
Organization Act, the Secretary is
authorized to prescribe such rules and
regulations as the Secretary determines
necessary or appropriate to administer
and manage the functions of the
Secretary or the Department. 20 U.S.C.
3474. These general provisions, together
with the provisions in the HEA and
common law explained earlier, noted
above, authorize the Department to
promulgate regulations that govern
defense to repayment standards,
process, and institutional liability.

With regard to the commenters who
believe that the Department’s proposals
are so substantive and commit such an
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enormous amount of taxpayer dollars
that the Department should work with
Congress, or defer to Congress, in terms
of the development of such
comprehensive program changes, we do
not agree that the Department should
not take, or should defer, regulatory
action on this basis until Congress acts.
Since the collapse of Corinthian, the
Department has received a flood of
borrower defense claims stemming from
the school’s misconduct. In order to
streamline and strengthen this process,
we believe it is critical that the
Department proceed now in accordance
with its statutory authority, as delegated
by Congress, to finalize regulations that
protect student loan borrowers while
also protecting the Federal and taxpayer
interests.

Changes: None.

Comments: Several commenters
stated that the proposed regulations
were arbitrary and capricious and
therefore violate the APA. Commenters
raised this concern both generally and
with respect to specific elements of the
proposed regulations. For example,
several commenters argued that the
Department withheld substantive detail
regarding its expansion of the loan
repayment defenses into offensive
causes of action and on the process by
which borrower defense claims and
Department proceedings to collect claim
liabilities from institutions will be
adjudicated, thereby depriving
institutions and affected parties the
opportunity to offer meaningful
comment on critical parts of the rule.

Discussion: We address commenters’
arguments with respect to specific
provisions of the regulations in the
sections of this preamble specific to
those provisions. However, as a general
matter, in taking this regulatory action,
we have considered relevant data and
factors, considered and responded to
comments and articulated a reasoned
basis for our actions. Marsh v. Oregon
Natural Res. Council, 490 U.S. 360, 378
(1989); Motor Vehicle Mfrs. Ass’n v.
State Farm Mut. Auto. Ins. Co., 463 U.S.
29, 43 (1983); see also Pub. Citizen, Inc.
v. Fed. Aviation Admin., 988 F.2d 186,
197 (D.C. Cir. 1993); PPL Wallingford
Energy LLC v. FERC, 419 F.3d 1194,
1198 (D.C. Cir. 2005).

Changes: None.

Comments: Several commenters
stated that the negotiated rulemaking
process, by which the proposed rules
were developed, was flawed.

One commenter stated that input from
representatives of publicly held
proprietary institutions was not
included in the public comment process
prior to the establishment of a
negotiated rulemaking committee. This

commenter also stated that only
representatives from private, proprietary
institutions were represented on the
negotiated rulemaking committee and
that those representatives had no
expertise in the active management of
an institution. The commenter also
stated that the NPRM 45-day public
comment process was too short.

Several commenters contended that
the Department failed to provide
adequate notice to the public of the
scope of issues to be discussed at the
negotiated rulemaking. The commenters
stated that the issues of financial
responsibility and arbitration clauses
were not included in the Federal
Register notices announcing the
establishment of a negotiated
rulemaking committee or the
solicitation of negotiators and that, had
the higher education community known
these issues were within the scope of
the rulemaking, negotiators more
familiar with these issues would have
been nominated. The commenters
believed that the Department failed to
carry out its statutory mandate under 20
U.S.C. 1098 to engage the public and
receive input on the issues to be
negotiated. One commenter also
expressed dismay at the Department’s
accelerated timetable and intent to
publish final regulations one week
before the general election. The
commenter felt that the “rush to
regulate” resulted in a public comment
period that did not give the public
enough time to fully consider the
proposals and a timeline that did not
afford the Department enough time to
develop an effective, cost-effective rule.

Discussion: The negotiated
rulemaking process ensures that a broad
range of interests is considered in the
development of regulations.
Specifically, negotiated rulemaking
seeks to enhance the rulemaking process
through the involvement of all parties
who will be significantly affected by the
topics for which the regulations will be
developed. Accordingly, section
492(b)(1) of the HEA, 20 U.S.C.
1098a(b)(1), requires the Department to
choose negotiators from groups
representing many different
constituencies. The Department selects
individuals with demonstrated expertise
or experience in the relevant subjects
under negotiation, reflecting the
diversity of higher education interests
and stakeholder groups, large and small,
national, State, and local. In addition,
the Department selects negotiators with
the goal of providing adequate
representation for the affected parties
while keeping the size of the committee
manageable. The statute does not
require the Department to select specific

entities or individuals to be on the
committee. As there was both a primary
and an alternate committee member
representing proprietary institutions, we
believe that this group was adequately
represented on the committee.

We note that the Department received
several nominations to seat
representatives from proprietary schools
on the committee after publication of
our October 20, 2015, Federal Register
notice. The Department considered each
applicant to determine their
qualifications to serve on the committee.

This process did not result in
proprietary sector nominees with the
requisite qualifications, so we published
a second Federal Register notice on
December 21, 2015, seeking further
nominations for the negotiated
rulemaking committee, including
representation from the proprietary
sector. Dennis Cariello, Shareholder,
Hogan Marren Babbo & Rose, Ltd., and
Chris DeLuca, Founder, DeLuca Law,
were selected following this second
notice. Given the topics under
discussion, we believe Mr. Cariello and
Mr. DeLuca adequately represented the
proprietary sector.

We disagree with the commenters
who contended that the Department
failed to provide adequate public notice
and failed to engage and receive input
from the public on the scope of issues
to be discussed at the negotiated
rulemaking, in particular the issues of
financial responsibility and arbitration
clauses. On August 20, 2015, the
Department published a notice in the
Federal Register announcing our
intention to establish a negotiated
rulemaking committee. We also
announced our intention to accept
written comments from and hold two
public hearings (September 10, 2015
and September 16, 2015, in Washington,
DC and San Francisco, respectively) at
which interested parties could comment
on the topics suggested by the
Department and suggest additional
topics that should be considered for
action by the committee. Lastly, we
announced our intent to develop
proposed regulations for determining
which acts or omissions of an
institution of higher education a
borrower may assert as a defense to
repayment of a loan made under the
Direct Loan Program and the
consequences of such borrower defenses
for borrowers, institutions, and the
Secretary. We specifically stated that we
would address the issues of defense to
repayment procedures; the criteria that
constitute a defense to repayment; the
standards and procedures that the
Department would use to determine
institutional liability for amounts based
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on borrower defenses; and, the effect of
borrower defenses on institutional
capability assessments. No
representatives of the proprietary sector
testified at the hearings. One proprietary
association representing 1,100
cosmetology schools submitted written
testimony stating that the association
was interested in working with the
Department to determine the
institutional liability and capability
assessments associated with borrower
defense claims. In addition, we
presented issue papers prior to the first
day of the first of the three negotiating
sessions in which we outlined the
particular questions to be addressed.3
These included Issue Paper No. 5,
which explicitly addresses financial
responsibility and letters of credit.4
Negotiators who had any question about
the scope of issues we intended to cover
were thus given very explicit notice
before the first day of negotiations, and
were free to obtain then, or at any other
time during the nine days of hearings
over three months, any expert advisors
they wished to engage to inform their
deliberations.

We received written testimony from
other parties that supported both
holding institutions financially
accountable for the costs associated
with borrower defenses and limiting a
school’s use of certain dispute
resolution procedures.

We disagree with the commenter who
contended that the Department’s
timetable for developing borrower
defense regulations was rushed and that
the comment period did not give the
public enough time to fully consider the
proposals. We believe that the 45-day
public comment period provided
sufficient time for interested parties to
submit comments, particularly given
that prior to issuing the proposed
regulations, the Department conducted
two public hearings and three

3 http://www2.ed.gov/policy/highered/reg/
hearulemaking/2016/index.html.

4The paper states—

Questions to be considered by the negotiating
committee include:

1. Should the Department take additional steps to
protect students and taxpayers from (a) potential
borrower defense to repayment (DTR) claims, (b)
liabilities stemming from closed school discharges,
and (c) other conditions that may be detrimental to
students?

= If so, what conditions, triggering events, metric-
based standards, or other risk factors should the
Department consider indicative of failing financial
responsibility, administrative capability, or other
standards?

= What should the consequences be for a
violation? Letter of credit or other financial
guarantee? Disclosure requirements and student
warnings? Other consequences?

o If a letter of credit or other financial guarantee
is required, how should the amount be determined?

negotiated rulemaking sessions, where
stakeholders and members of the public
had an opportunity to weigh in on the
development of much of the language
reflected in the proposed regulations. In
addition, the Department also posted
the NPRM on its Web site several days
before publication in the Federal
Register, providing stakeholders
additional time to view the proposed
regulations and consider their
viewpoints on the NPRM.

Changes: None.

Comments: Although the regulations
will affect all schools, many
commenters expressed frustration at
their perception that the regulations
target proprietary schools in particular.
The commenters noted several
provisions of the regulations—for
example, financial protection triggers
related to publicly traded institutions,
distributions of equity, the 90/10
regulations, and the Gainful
Employment regulations, and disclosure
provisions regarding loan repayment
rates—as unfairly targeting only
proprietary schools with no justification
or rationale. The commenters noted that
that there are many private sector career
schools and colleges that play a vital
role in the country’s higher education
system by providing distinctive, career-
focused programs and that the
Department should develop rules that
are applied uniformly across all
educational institutions that offer title
IV, HEA funding. Another commenter
appreciated the distinction made in the
NPRM between nonprofit/public
institutions and proprietary schools as
the basis for restricting the loan
repayment rate disclosure to proprietary
schools. The commenter suggested that
the fundamental differences in the
governance structures and missions of
the public and non-profit sectors versus
the for-profit sector provide a
substantive basis for differentiating this
regulation among the sectors.

Several commenters urged the
Department to reconsider the changes to
the financial responsibility standards to
include actions and events that would
trigger a requirement that a school
provide financial protection, such as a
letter of credit, to insure against future
borrower defense claims and other
liabilities, given their sweeping scope
and potentially damaging financial
impact on historically black colleges
and universities (HBCUs). The
commenters contended that these
provisions could lead to the closure of
HBCUs that are not financially robust
but provide quality educational
opportunities to students and noted that
HBCUs have not been the focus of
Federal and State investigations nor

have they defrauded students or had
false claims lawsuits filed against them.
These commenters expressed concern
about a number of the specific financial
protection triggers, including, but not
limited to, the triggers relating to
lawsuits, actions by accrediting
agencies, and cohort default rate.

Discussion: We agree that there are
many proprietary career schools and
colleges that play a vital role in the
country’s higher education system. We
do not agree, however, that either the
financial protection triggers or the loan
repayment rate disclosure unfairly target
proprietary institutions. We apply the
financial protection triggers related to
publicly traded institutions, the
distribution of equity, and the 90/10
regulations only to proprietary
institutions because, as another
commenter noted, of the fundamental
differences in the governance structures
and missions of the public and non-
profit sectors and the unique nature of
the business model under which these
institutions operate. These triggers
identify events or conditions that signal
impending financial problems at
proprietary institutions that warrant
action by the Department. We apply the
loan repayment rate disclosure only to
the for-profit sector primarily because
the frequency of poor repayment
outcomes is greatest in this sector. We
appreciate the support of the commenter
who agreed with this approach.

We note that we address commenters’
arguments with respect to specific
provisions of the regulations in the
sections of this preamble specific to
those provisions.

We also note that HBCUs play a vital
role in the Nation’s higher education
system. We recognize the concerns
commenters raised regarding the
financial protection provisions of the
proposed regulations, which they argue
would have a damaging financial impact
on HBCUs. We note that the triggers are
designed to identify signs, and to
augment the Department’s tools for
detection, of impending financial
difficulties. If an institution is subject to
material actions or events that are likely
to have an adverse impact on the
financial condition or operations of an
institution, we believe that the Federal
government and taxpayers should be
protected from any resulting losses
incurred by requiring a letter or credit,
regardless of the institution’s sector. As
commenters mentioned, our recent
experience suggests that HBCUs have
not been the subject of government
agency suits or other litigation by
students or others, or of administrative
enforcement actions. Institutions that do
not experience these kinds of claims,
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including HBCUs, will not experience
adverse impacts under these triggers. In
addition, institutions, including HBCUs,
will retain their existing rights of due
process and continue to have the ability
to present to the Secretary if there is any
factual objection to the grounds for the
required financial protection.
Accordingly, the Secretary can consider
additional information provided by an
institution before requiring a letter of
credit. Even in instances where the
Department still requires a letter of
credit over a school’s objection, the
school could raise such issues to the
Department’s Office of Hearing and
Appeals.

Finally, we have made a number of
changes to the proposed triggers that
address the commenters’ specific
objections to particular triggers, to more
sharply focus the automatic triggers on
actions and events that are likely to
affect a school’s financial stability. For
instance, as we stated in other sections
of this preamble, in light of the
significant comments received regarding
the potential for serious unintended
consequences if the accreditation action
triggers were automatic, we are revising
the accreditation trigger so that
accreditation actions such as show
cause and probation or equivalent
actions are discretionary. We note that
we address commenters’ arguments
with respect to additional specific
financial protection triggers, and any
changes we have made in the final
regulations, in the sections of this
preamble specific to those provisions.

Changes: None.

Comments: One commenter suggested
that the Department ensure that its
contractors are aware of the basis for
borrower defense discharge claims and
the accompanying process. The
commenter noted that inconsistent
servicing and debt collection standards
impede borrowers’ access to the benefit
and other forms of relief. The
commenters also suggested that the
Department update its borrower-facing
materials to reflect the availability and
scope of the borrower defense discharge.

Discussion: We are committed to
ensuring that our contractors and any
borrower-facing material published by
the Department provide accurate and
timely information on the discharge
standards and processes associated with
a borrower defense to repayment. We
have begun the process of updating
applicable materials to reflect these final
regulations and will continue working
closely with our contractors to help
ensure that they have the information
they need to assist borrowers
expeditiously and accurately.

Changes: None.

Comments: Several commenters
requested that the Department make
information available to the public on
the number of borrowers who submitted
borrower defense applications, the
number of borrowers who received a
discharge, the amount of loans
discharged, the basis or standard
applied by the Department in a
successful discharge claim, discharged
amounts collected from schools, a list of
institutions against which successful
borrower defense claims are made, and
any reports relevant to the process. The
commenters believed that this
information would provide
transparency and facilitate a better
understanding of how the process is
working as well.

Discussion: We are committed to
transparency, clarity and ease of
administration and will give careful
consideration to this request as we
refine our borrower defense process.

Changes: None.

Comments: Several commenters noted
that they, as student loan borrowers, are
taxpayers like every American citizen
and that paying student loans that were
fraudulently made on top of paying
taxes is a double penalty. The
commenters also requested that the
Department permit a borrower to
include all types of student loans—
private student loans, FFEL, Perkins,
Parent Plus—they received to finance
the cost of higher education in a
borrower defense claim.

Discussion: The Department is
committed to protecting student loan
borrowers from misleading, deceitful,
and predatory practices of, and failure
to fulfill contractual promises by,
institutions participating in the Federal
student aid programs. These final
regulations permit a borrower to
consolidate loans listed in §685.220(b),
including nursing loans made under
part E of title VIII of the Public Health
Service Act, to pursue borrower defense
relief by consolidating those loans, as
provided in proposed § 685.212(k). The
Department does not have the authority
to include private student loans in a
Direct Loan consolidation.

Changes: None.

Comments: Several commenters
stated that, in order to avoid another
failure as serious as that of Corinthian,
the Department should implement
strong compliance and enforcement
policies to proactively prevent
institutions that engage in fraudulent
activity from continuing to receive title
IV, HEA funding. The commenters
believe that institutions that do not meet
statutory, regulatory or accreditor
standards and that burden students with
debt without providing a quality

education should be identified early and
subjected to greater scrutiny and
sanctions so that a borrower defense is

a last resort.

Discussion: The Department is
committed to strong compliance and
enforcement policies to proactively
prevent institutions that engage in
fraudulent activity from continuing to
receive title IV, HEA funding. These
final regulations establish the definitive
conditions or events upon which an
institution is or may be required to
provide to the Department with
financial protection, such as a letter of
credit, to help protect students, the
Federal government, and taxpayers
against potential institutional liabilities.

Changes: None.

Comments: One commenter requested
that the Department and the Internal
Revenue Service develop a
determination on the tax treatment of
discharges of indebtedness for students
with successful defense to repayment
claims. While acknowledging that the
Department does not administer tax law,
the commenter stated that the
Department should question, or at least
weigh in on the matter, of the Internal
Revenue Service’s “decline to assert”
policy on successful defense to
repayment claims that currently applies
to loans for students who attend schools
owned by Corinthian, but not to loans
for students who attend other schools.

Discussion: As noted by the
commenter, the tax treatment of
discharges that result from a successful
borrower defense is outside of the
Department’s jurisdiction. However, the
Department recognizes the commenter’s
concern and will pursue the issue in the
near future.

Changes: None.

Borrower Defenses (Sections 668.71,
685.205, 685.206, and 685.222)

Federal Standard

Support for Standard

Comments: A group of commenters
fully supported the Department’s intent
to produce clear and fair regulations
that protect student borrowers and
taxpayers and hold schools accountable
for acts and omissions that deceive or
defraud students. However, these
commenters suggested that the
Department has not fully availed
ourselves of existing consumer
protection remedies and have, instead,
engaged in overreach to expand our
enforcement options.

Another group of commenters noted
that the proposed Federal standard is a
positive complement to consumer
protections already provided by State
law. Another group of commenters
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offered support for the Federal standard
specifically because it addresses
complexities and inequities between
borrowers in different States.

One commenter explicitly endorsed
our position that general HEA eligibility
or compliance violations by schools
could not be used a basis for a borrower
defense.

Another group of commenters noted
that the proposed Federal standard
provides an efficient, transparent, and
fair process for borrowers to pursue
relief. According to these commenters,
the Federal standard eliminates the
potential for disparate application of
this borrower benefit inherent with the
current rule’s State-based standard, and
enables those who are providing
training and support to multiple
institutions to develop standardized
guidance.

A different group of commenters
expressed support for the Federal
standard, noting that it would be
challenging for us to adjudicate claims
based on 50 States’ laws. Yet another
group of commenters requested that the
new Federal standard be applied
retroactively when a borrower makes a
successful borrower defense claim and
has loans that were disbursed both
before and after July 1, 2017.

Discussion: We appreciate the support
of these commenters.

However, we do not agree with the
commenters’ contention that we are
engaging in overreach to expand our
enforcement options, nor have we
disregarded existing consumer
protection remedies. The HEA provides
specific authority to the Secretary to
conduct institutional oversight and
enforcement of the title IV regulations.
The borrower defense regulations do not
supplant consumer protections available
to borrowers. Rather, the borrower
defense regulations describe the
circumstances under which the
Secretary exercises his or her long-
standing authority to relieve a borrower
of the obligation to repay a loan on the
basis of an act or omission of the
borrower’s school. The Department’s
borrower defense process is distinct
from borrowers’ rights under State law.
State consumer protection laws
establish causes of action an individual
may bring in a State’s courts; nothing in
the Department’s regulation prevents
borrowers from seeking relief through
State law in State courts. As noted in the
NPRM, 81 FR 39338, the limitations of
the borrower defense process should not
be taken to represent any view regarding
other issues and causes of action under
other laws and regulations that are not
within the Department’s authority.

As to the request to make the new
Federal standard available to all Direct
Loan borrowers, we cannot apply the
new Federal standard retroactively
when a borrower makes a successful
borrower defense claim and has loans
that were disbursed both before and
after July 1, 2017. Loans made before
July 1, 2017 are governed by the
contractual rights expressed in the
existing Direct Loan promissory notes.
These promissory notes incorporate the
current borrower defense standard,
which is based on an act or omission of
the school attended by the student that
would give rise to a cause of action
against the school under applicable
State law. Promissory notes for loans
made after July 1, 2017 will include a
discussion of the new Federal standard
for borrower defense claims.

Changes: None.

Evidentiary Standard

Comments: A number of commenters
and an individual commenter remarked
that the proposed Federal standard
increases the risk to institutions by
granting loan discharges when the
borrower’s case is substantiated by a
preponderance of the evidence.

Another commenter expanded on this
position, asserting that the evidentiary
standard in most States for fraudulent
misrepresentation is clear and
convincing evidence. A few commenters
echoed these viewpoints and suggested
that the perceived minimal burden of
proof may encourage bad actors to
entice borrowers into filing false claims.

A couple of other commenters wrote
that the standard is not clear enough to
preclude students from asserting claims
of misrepresentation without supporting
evidence. These commenters suggested
that the proposed regulations presume
that all proprietary schools engage in
deliberate misrepresentation.

Discussion: We do not agree that the
“preponderance of the evidence”
standard will result in greater risk to
institutions. We believe this evidentiary
standard is appropriate as it is the
typical standard in most civil
proceedings. Additionally, the
Department uses a preponderance of the
evidence standard in other proceedings
regarding borrower debt issues. See 34
CFR 34.14(b), (c) (administrative wage
garnishment); 34 CFR 31.7(e) (Federal
salary offset). We believe that this
evidentiary standard strikes a balance
between ensuring that borrowers who
have been harmed are not subject to an
overly burdensome evidentiary standard
and protecting the Federal government,
taxpayers, and institutions from
unsubstantiated claims. Under the
standard, the designated Department

official may determine whether the
elements of the borrower’s cause of
action under the Federal standard for
borrower defenses have been
sufficiently alleged and shown. If the
official determines that the elements
have not been alleged or have not met
the preponderance of evidence
standard, the claim will be denied.

The Department is aware of
unscrupulous businesses that prey upon
distressed borrowers, charging
exorbitant fees to enroll them in Federal
loan repayment plans that are freely
available. On January 28, 2016, the
Department sent cease and desist letters
to two third-party ““debt relief”
companies that were using the
Department’s official seal without
authorization. The misuse of the
Department’s Seal is part of a worrying
trend. Some of these companies are
charging large up-front or monthly fees
for Federal student aid services offered
by the Department of Education and its
student loan servicers for free. In April
of 2016, the Department launched
several informational efforts to direct
borrowers to the Department’s free
support resources, as well as to share
information regarding State and Federal
entities that have the authority to act
against companies that engage in
deceptive or unfair practices. Although
these or similar opportunists may seek
to profit from filing false claims, the
Department will be aggressive in
curtailing this activity, and will remain
vigilant to help ensure that bad actors
do not profit from this process.

We do not agree that the Federal
standard will incent borrowers to assert
claims of misrepresentation without
sufficient evidence to substantiate their
claims. As explained in more detail
under “Process for Individual
Borrowers,” under § 685.222(a)(2), a
borrower in the individual process in
§ 685.222(e) bears the burden of proof in
establishing that the elements of his or
her claim have been met. In a group
process under § 685.222(f) to (h), this
burden falls on the designated
Department official. Borrower defense
claims that do not meet the evidentiary
standard will be denied. We also
disagree with the commenters’
interpretation of the borrower defense
regulations as based on a presumption
that all proprietary institutions engage
in deliberate misrepresentation. These
borrower defense regulations are
applicable to and designed to address
all institutions of postsecondary
education participating in the Direct
Loan Program; further, they contain no
presumption regarding the activities of
any institution, but instead provide a
fair process for determining whether
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acts or omissions by any particular
institution give rise to a borrower
defense. We also discuss this issue in
more detail under ““Substantial
Misrepresentation.”

Changes: None.

Educational Malpractice

Comments: A group of commenters
asked that we clarify the difference
between educational malpractice and a
school’s failure to provide the necessary
aspects of an education (such as
qualified instructors, appropriately
equipped laboratories, etc.).

Discussion: We do not believe that the
regulations should differentiate between
educational malpractice and a school’s
failure to provide the necessary aspects
of an education, such as might be
asserted in a claim of substantial
misrepresentation or breach of contract.
State law does not recognize claims
characterized as educational
malpractice, and we do not intend to
create a different legal standard for such
claims in these regulations. Claims
relating to the quality of a student’s
education or matters regarding academic
and disciplinary disputes within the
judgment and discretion of a school are
outside the scope of the borrower
defense regulations. We recognize that
there may be instances where a school
has made specific misrepresentations
about its facilities, financial charges,
programs, or the employability of its
graduates, and these misrepresentations
may function as the basis of a borrower
defense, as opposed to a claim regarding
educational quality. Similarly, a
borrower defense claim based on a
breach of contract may be raised where
a school has failed to deliver specific
obligations, such as programs and
services, it has committed to by
contract.

Changes: None.

Intent

Comments: A number of commenters
expressed concern that the proposed
Federal standard does not require intent
on the part of the institution. These
commenters were concerned that
inadvertent errors by an institution or
its employees could serve as the basis
for a borrower defense claim. Some
commenters cited an example of an
employee misstating or omitting
information that is available to the
borrower in a complete and correct form
in publications or electronic media. One
of these commenters noted that the six-
year statute of limitations may
exacerbate this issue, by permitting
borrowers to present claims relying on
distant memories of oral conversations
that may have been misunderstood.

Discussion: Gathering evidence of
intent would likely be nearly impossible
for borrowers. Information asymmetry
between borrowers and institutions,
which are likely in control of the best
evidence of intentionality of
misrepresentations, would render
borrower defense claims implausible for
most borrowers.

As explained in more detail under
“Substantial Misrepresentation,” we do
not believe it is necessary to incorporate
an element of intent or knowledge into
the substantial misrepresentation
standard. This reflects the Department’s
longstanding position that a
misrepresentation does not require
knowledge or intent on the part of the
institution. The Department will
continue to operate within a rule of
reasonableness and will evaluate
available evidence of extenuating,
mitigating, and aggravating factors prior
to issuing any sanctions pursuant to 34
CFR part 668, subpart F. We will also
consider the totality of the
circumstances surrounding any
misrepresentation for borrower defense
determinations. However, an institution
will generally be responsible for harm to
borrowers caused by its
misrepresentations, even if they are not
intentional. We continue to believe that
this is more reasonable and fair than
having the borrower (or taxpayers) bear
the cost of such injuries. It also reflects
the consumer protection laws of many
States.

Similarly, we do not believe it is
necessary or appropriate to adopt an
intent element for the breach of contract
standard. Generally, intent is not a
required element for breach of contract,
and we do not see a need to depart from
that general legal principle here.

Regardless of the point in time within
the statute of limitations at which a
borrower defense claim is made, the
borrower will be required to present a
case that meets or exceeds the
preponderance of the evidence
standard.

Changes: None.

State Law Bases for the Federal
Standard

Comments: A number of commenters
advocated the continuation of State-
based standards for future borrower
defense claims. These commenters put
forward several arguments in support of
their position.

Several commenters suggested that
the proposed Federal standard
effectively reduces, preempts, or repeals
borrowers’ current rights under the
current, State law-based standard.

According to another commenter, the
proposed acceptance of favorable,

nondefault, contested judgments based
on State law suggests that allegations of
State law violations should provide
sufficient basis for a borrower defense
claim. Another group of commenters
contended that, when a Federal law or
regulation intends to provide broad
consumer protections, it generally does
not supplant all State laws, but rather,
replaces only those that provide less
protection to consumers.

A group of commenters noted that the
HEA'’s State authorization regulations
require States to regulate institutions
and protect students from abusive
conduct. According to these
commenters, the laws States enact
under this authority would not be
covered by the Federal standard unless
the borrower obtained a favorable,
nondefault, contested judgment.

Additionally, one commenter
believed that providing a path to
borrower defense based on act or
omission of the school attended by the
student that would give rise to a cause
of action under applicable State law
would preserve the relationship
between borrower defense, defense to
repayment, and the “Holder in Due
Course” rule of the Federal Trade
Commission (FTC).5

These commenters stated that the
Department has not provided sufficient
evidence to support its assertions that
borrower defense determinations based
on a cause of action under applicable
State law results or would result in
inequitable treatment for borrowers, or
that the complexity of adjudicating
State-based claims has increased due to
the expansion of distance education.
Further, these commenters also stated
that the Department has not provided
any examples of cases that would meet
the standard required to base a borrower
defense claim on a nondefault,
contested judgement based on State law.

A group of commenters contended
that State law provides the most
comprehensive consumer protections to
borrowers. Other commenters
contended that State law provides
clarity to borrowers and schools, as
precedents have been established that
elucidate what these laws mean with
respect to the rights and responsibilities
of the parties.

5The FTC’s ‘“Holder Rule” or “Holder in Due
Course Rule” is also formally known as the “Trade
Regulation Rule Concerning Preservation of
Consumers’ Claims and Defenses,”” 16 CFR part 433.
The Holder Rule requires certain credit contracts to
include a contractual provision that establishes that
the holder of such a contract is subject to all claims
and defenses which the debtor could assert against
the seller of the goods or services obtained with the
proceeds of the contract, with recovery by the
debtor being limited to the amounts paid by the
debtor under the contract.
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Another commenter suggested that
providing borrowers comprehensive
options to claim a borrower defense,
including claims based on violation of
State law, should be an essential precept
of borrower relief.

One commenter contended that the
elimination of the State standard is at
odds with the proposed ban on
mandatory arbitration, as this ban will
clear the way for borrowers to pursue
claims against their schools in State
court.

Several commenters noted that the
Department will continue to apply State
law standards to borrower defense
claims for loans disbursed prior to July
2017, necessitating the continued
understanding and application of State
laws regardless of whether or not they
remain a basis for borrower defense
claims for loans disbursed after July
2017.

A group of commenters expressed
concern that borrowers with loans
disbursed before July 2017 can access
the Federal standard by consolidating
their loans; however, borrowers with
loans disbursed after July 2017 can only
avail themselves of the State standard
by obtaining a nondefault, contested
judgment. They contended that
Department should not introduce this
inequity into the Federal student loan
programs.

Another group of commenters
asserted that defining bases for future
borrower defense claims based on past
institutional misconduct may limit the
prosecution of future forms of
misconduct that are unforeseeable.

Several commenters noted that many
borrowers lack the resources necessary
to obtain a nondefault, contested
judgment based on State law. Moreover,
these borrowers would not have access
to the breadth of data and evidence
available to the Department.

Several commenters contended that
borrowers whose schools have violated
State law should not have to rely upon
their State’s Attorney General (AG) to
access Federal loan relief.

One commenter wrote that creating
multiple paths a borrower may use to
pursue a borrower defense claim is
unnecessarily complex.

A group of commenters remarked that
the proposed Federal standard is both
too complex and the evidentiary
standard too low, suggesting that the
prior State standard was more
appropriate for borrower defense claims.

Discussion: We disagree that the
Federal standard effectively reduces,
preempts, or repeals borrowers’ current
rights under the State standard.
Borrowers may still submit a claim
based on violation of any State or

Federal law, whether obtained in a court
or an administrative tribunal of
competent jurisdiction. As also
explained in the “Claims Based on Non-
Default, Contested Judgments” section
of this document, the Department’s
borrower defense process is distinct
from borrowers’ rights to pursue judicial
remedies in other State or Federal
contexts and nothing in the
Department’s regulation prevents
borrowers from seeking relief through
State law in State courts.

We agree, as proposed in the NPRM
and reflected in these final regulations,
that the acceptance of favorable,
nondefault, contested judgments based
on State or Federal law violations may
serve as a sufficient basis for a borrower
defense claim. We believe it is
important to enable borrowers to bring
borrower defense claims based on those
judgments, but we do not think this
means that we should maintain the
State-based standard.

We acknowledge that the HEA’s State
authorization regulations require States
to regulate institutions and protect
students from abusive conduct and that
the laws States have enacted in this role
would only be covered by the Federal
standard where the borrower obtained a
favorable, nondefault, contested
judgment. However, we do not view this
as a compelling reason to maintain an
exclusively State-based standard, or a
standard that also incorporates State law
in addition to the Federal standard, for
borrower defense.

We disagree that the Federal standard
for borrower defense should incorporate
the FTC’s Holder Rule. We acknowledge
that the current borrower defense
regulation’s basis in applicable State
law has its roots in the Department’s
history with borrower defense.6
However, we have decided that it is
appropriate that the Department
exercise its authority under section
455(h) of the HEA to specify “which
acts or omissions” may serve as the
basis of a borrower defense and
establish a Federal standard that is not

6 As explained in the ‘“Expansion of Borrower
Rights”” section, before the Department enacted the
borrower defense regulations in 1994 as part of its
Direct Loan Program regulations, 59 FR 61664, the
Department had preserved borrowers’ rights under
the FFEL Program to bring any claims a borrower
may have against a school as defenses against the
holder of the loan if the school had a referral or
affiliation relationship with the lender. This was
done by adopting a version of the FTC’s Holder
Rule language in the FFEL Master Promissory Note
in 1994, and was later formalized in regulation at
34 CFR 682.209(g) in 2008. As further explained
under “General,” in 1995, the Department clarified
that the borrower defense Direct Loan Program
regulation was meant to create rights for borrowers,
and as to liabilities for schools corresponding to
those that would arise under the FFEL Program.

based in State law, for loans made after
the effective date of these final
regulations.

We have acknowledged that potential
disparities may exist as students in one
State may receive different relief than
students in another State, despite
having common facts and claims. This
concern is substantiated, in part, by
comments made by non-Federal
negotiators and members of the public
in response to the NPRM, asserting that
consumer protections laws vary greatly
from State to State.

We have also described how the
complexity of adjudicating State-based
claims for borrower defense has
increased due to the expansion of
distance education. As noted in the
NPRM (81 FR 39335 to 39336), while a
determination might be made as to
which State’s laws would provide
protection from school misconduct for
borrowers who reside in one State but
are enrolled via distance education in a
program based in another State, some
States have extended their rules to
protect these students, while others
have not.

Additionally, we have discussed the
administrative burden to the
Department and difficulties Department
has experienced in determining which
States’ laws apply to any borrower
defense claim and the inherent
uncertainties in interpreting another
authorities’ laws. 81 FR 39339.

We agree that borrower relief should
include comprehensive options,
including claims based on violations of
State law. While we believe that the
proposed standards will capture much
of the behavior that can and should be
recognized as the basis for borrower
defenses, it is possible that some State
laws may offer borrowers important
protections that do not fall within the
scope of the Department’s Federal
standard. To account for these
situations, the final regulations provide
that nondefault, contested judgments
obtained against a school based on any
State or Federal law, may be a basis for
a borrower defense claim, whether
obtained in a court or an administrative
tribunal of competent jurisdiction.
Under these regulations, a borrower may
use such a judgment as the basis for a
borrower defense if the borrower was
personally affected by the judgment,
that is, the borrower was a party to the
case in which the judgment was
entered, either individually or as a
member of a class. To support a
borrower defense claim, the judgment
would be required to pertain to the
making of a Direct Loan or the provision
of educational services to the borrower.
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While State law may provide clarity
to borrowers and schools regarding the
rights and responsibilities of the parties
under established precedents, we
believe that the Federal standard for
borrower defenses more clearly and
efficiently captures the full scope of acts
and omissions that may result in a
borrower defense claim.

We disagree that the elimination of
the State standard is at odds with the
ban on predispute arbitration clauses.
Rather, we assert that prohibiting
predispute arbitration clauses will
enable more borrowers to seek redress
in court and, as appropriate, to submit
a nondefault, contested judgment in
support of their borrower defense claim,
including a claim based on State law.

We concur that the Department’s
continued application of State law
standards to borrower defense claims for
loans disbursed prior to July 2017, will
require the continued interpretation of
State law. However, the number of loans
subject to the State standard will
diminish over time, enabling the
Department to transition to a more
effective and efficient borrower defense
standard and process.

We understand the commenters’
concern that borrowers may be treated
inequitably based on when their loans
were disbursed. However, while it is
true that borrowers with loans disbursed
prior to July 2017 may consolidate those
loans, as discussed in the NPRM (81 FR
39357), the standard that would apply
would depend upon the date on which
the first Direct Loan to which a claim is
asserted was made. Therefore, the
standard applied to these loans does not
change by virtue of their consolidation.

We do not agree that the Federal
standard supplants all State consumer
protection laws, as borrowers may still
pursue relief based on these laws by
obtaining a nondefault, contested
judgment by a court or administrative
tribunal of competent jurisdiction.

We do not agree that the three bases
for borrower defenses under the Federal
standard limit the prosecution of future
unforeseeable forms of misconduct. We
expect that many of the borrower
defense claims that the Department
anticipates receiving will be addressed
through the categories of substantial
misrepresentation, breach of contract, or
violations of State or Federal law that
are confirmed through a nondefault,
contested judgment by a court or
administrative tribunal of competent
jurisdiction. Additionally, the
Department’s borrower defense process
is distinct from borrowers’ rights or
other Federal, State, or oversight
agencies’ authorities to prosecute or
initiate claims against schools for

wrongful conduct in State or other
Federal tribunals. We recognize that,
while the attainment of a favorable
judgment can be an effective and
efficient means of adjudicating a
borrower’s claim of wrongdoing by an
institution, it can also be prohibitively
time-consuming or expensive for some
borrowers. The regulation includes a
provision that enables a borrower to
show that a judgment obtained by a
governmental agency, such as a State
AG or a Federal agency, that relates to
the making of the borrower’s Direct
Loan or the provision of educational
services to the borrower, may also serve
as a basis for a borrower defense under
the standard, whether the judgment is
obtained in court or in an administrative
tribunal. We do not agree that borrowers
whose schools have violated State law
will have to rely upon their State’s AG
to access Federal loan relief. These
borrowers are still able to file borrower
defense claims under the substantial
misrepresentation or breach of contract
standards, even if a nondefault,
contested judgment is not obtained by
the government entity. Moreover, the
prohibition against predispute
arbitration clauses and class action
waivers will enable more borrowers to
pursue a determination of wrongdoing
on the part of an institution individually
or as part of a class.

We do not agree that the State
standard is less complex than the new
Federal standard. As discussed, the
current State law-based standard
necessarily involves complicated
questions relating to which State’s laws
apply to a specific case and to the
proper and accurate interpretation of
those laws. We believe the elements of
the Federal standard and the bases for
borrower defense claims provide
sufficient clarity as to what may or may
not constitute an actionable act or
omission on the part of an institution.
As discussed earlier, we also disagree
that the State standard provides a higher
evidentiary standard. Preponderance of
the evidence is the typical standard in
most civil proceedings. Additionally,
the Department uses a preponderance of
the evidence standard in other processes
regarding borrower debt issues.

Changes: None.

Federal Standard as a Minimum
Requirement

Comments: Several groups of
commenters recommended that we
establish a Federal standard that serves
as a floor, or minimum requirement, to
provide additional consumer safeguards
to borrowers in States that have less
robust consumer protection laws. One
group of commenters suggested that this

could assure consistency with the FTC
Holder Rule. These commenters opined
that expansion of the Federal standard
to include Unfair, Deceptive or Abusive
Acts and Practices (UDAP)” violations
and breaches of contract would benefit
borrowers and simplify borrower
defense claim adjudication, as very few
States would provide more robust
consumer protections.

Another commenter opined that a
strong Federal standard as a more robust
minimum requirement, i.e., one that
requires only reasonable reliance to
prove substantial misrepresentation and
includes UDAP violations, would
eliminate the need to maintain a State
law standard.

Discussion: We disagree that the
Federal standard requires expansion to
include UDAP violations in order to
ensure borrowers are protected or that
the Federal standard should be
established as a minimum requirement
for borrower defense. As noted in the
NPRM, reliance upon State law not only
presents a significant burden for
Department officials who must apply
and interpret various State laws, but
also for borrowers who must make the
threshold determination as to whether
they may have a claim. We believe that
many of the claims the Department will
receive will be covered by the standards
proposed by the Department and that
those standards will streamline the
administration of the borrower defense
regulations. The Department’s
substantial misrepresentation
regulations (34 CFR part 668 subpart F)
were informed by the FTC’s Policy
Guidelines on Deception, and we
believe they are more tailored to, and
suitable for, use in the borrower defense
context. Under the borrower defense
regulations, certain factors addressing
specific problematic conduct may be
considered to determine whether a
misrepresentation has been relied upon
to a borrower’s detriment, thus making
the misrepresentation ‘“‘substantial.”
With regard to unfair and abusive
conduct, we considered the available
precedent and determined that it is
unclear how such principles would
apply in the borrower defense context as
stand-alone standards. Such practices
are often alleged in combination with
misrepresentations and are not often
addressed on their own by the courts.
With this lack of guidance, it is unclear

7 Each State has consumer protection laws that
prohibit certain unfair and deceptive conduct,
which are commonly known as “unfair and
deceptive trade acts and practices” or “UDAP”’
laws. The FTC also enforces prohibitions against
unfair and deceptive conduct in certain contexts
under section 5 of the FTC Act, 15 U.S.C. 45, which
may also be described as Federal “UDAP” law.
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how such principles would apply in the
borrower defense context.

Moreover, many of the borrower
defense claims the Department has
addressed or is considering have
involved misrepresentations by schools.
We believe that the standard established
in these regulations will address much
of the behavior arising in the borrower
defense context, and that this standard
appropriately addresses the
Department’s goals of accurately
identifying and providing relief to
borrowers for misconduct by schools;
providing clear standards for borrowers,
schools, and the Department to use in
resolving claims; and avoiding for all
parties the burden of interpreting other
Federal agencies’ and States’ authorities
in the borrower defense context. As a
result, we decline to adopt standards for
relief based on UDAP.

As discussed earlier, we also disagree
that the Federal standard for borrower
defense should incorporate the FTC’s
Holder Rule, 16 CFR part 433, and
believe that it is appropriate for the
reasons discussed that the Department
exercise its authority to establish a
Federal standard that is not based in
State law.

Notwithstanding the foregoing
discussion, we appreciate that State law
provides important protections for
students and borrowers. Nothing in the
borrower defense regulations prevents a
borrower from seeking relief under State
law in State court. Moreover,
§685.222(b) provides that if a borrower
has obtained a nondefault, favorable
contested judgment against the school
under State or other Federal law, the
judgment may serve as a basis for
borrower defense. As explained further
under “Claims Based on Non-Default,
Contested Judgments,” we believe this
strikes the appropriate balance between
providing relief to borrowers and the
Department’s administrative burden in
accurately evaluating the merits of such
claims.

Changes: None.

Additional Grounds

State AGs

Comments: A number of commenters
requested that the final regulations
include a process for State AGs to
petition the Secretary to grant relief
based on State law violations. One
group of commenters expanded on this
request, suggesting that other law
enforcement agencies and entities also
be permitted to bring forward evidence
in support of group claims, and to
receive from the Department a formal
response regarding its determination of
the claim. Another group of commenters

contended that State AGs uncover
institutional wrongdoing before others
do, and, accordingly, their direct
participation in the borrower defense
process would provide affected
borrowers more timely access to relief.

Discussion: The group process for
borrower defenses in § 685.222(f)
provides for a process by which
evidence for determinations of
substantial misrepresentation, breach of
contract, or judgments, might come from
submissions to the Department by
claimants, State AGs or other officials,
or advocates for claimants, as well as
from the Department’s investigations.
We recognize that these entities may
uncover institutional wrongdoing early
and may have relevant evidence in
support of group claims.

The Department always welcomes
cooperation and input from other
Federal and State enforcement entities,
as well as legal assistance organizations
and advocacy groups. In our experience,
such cooperation is more effective when
it is conducted through informal
communication and contact.
Accordingly, we have not incorporated
a provision requiring formal written
responses from the Secretary, but plan
to create a point of contact for State AGs
to allow for active communication
channels. We also reiterate that we
welcome a continuation of cooperation
and communication with other
interested groups and parties. As
indicated above, the Department is fully
prepared to receive and make use of
evidence and input from other
stakeholders, including advocates and
State and Federal agencies. We also
discuss this issue in more detail under
“Group Process for Borrower Defense.”

Changes: None.

Unfair or Deceptive Acts or Practices
(UDAP)

Comments: Several groups of
commenters advocated the inclusion of
State UDAP laws as a stand-alone basis
for borrower defense claims.

One group of commenters opined that
UDAP laws, which include prohibitions
against misrepresentation, along with
unfair, fraudulent, and unlawful
business acts, have been refined by
decades of judicial decisions, while the
proposed substantial misrepresentation
basis for borrower defense claims
remains untested.

Another group of commenters argued
that State UDAP laws incorporate the
prohibitions and deterrents that the
Department seeks to achieve and offer
the flexibility needed to deter and
rectify institutional acts or omissions
that would be presented as borrower
defenses under the Department’s

substantial misrepresentation and
breach of contract standards. Another
group of commenters noted that some
acts that may violate State laws
intended to protect borrowers may not
constitute a breach of contract or
misrepresentation.

Another commenter noted that
multiple State AGs have investigated
schools and provided the Department
with their findings of wrongdoing based
on their States’ UDAP laws.

One group of commenters suggested
that, if the Department did not opt to
restore the State standard, the inclusion
of a similar UDAP law provision would
become even more important. These
commenters assert that the additional
factors that would favor a finding of a
substantial misrepresentation would not
close the gap between the Federal
standard and States’ UDAP laws. They
recommend using State UDAP laws as
the additional factors that would elevate
a misrepresentation to substantial
misrepresentation.

Discussion: As discussed above, we
disagree that the inclusion of UDAP
violations as a basis for a borrower
defense claims is required to assure
borrowers are protected by the Federal
standard.

We believe that the Federal standard
appropriately addresses the
Department’s interests in accurately
identifying and providing relief to
borrowers for misconduct by schools;
providing clear standards for borrowers,
schools, and the Department to use in
resolving claims; and avoiding for all
parties the burden of interpreting other
Federal agencies’ and States’ authorities
in the borrower defense context. While
UDAP laws may play an important role
in State consumer protection and in
State AGs’ enforcement actions, we
believe the Federal standard addresses
much of the same conduct, while being
more appropriately tailored and readily
administrable in the borrower defense
context. As a result, we decline to
include UDAP violations as a basis for
borrower defense claims.

Changes: None.

Comments: One commenter stated
that by foreclosing HEA violations from
serving as a basis for borrower defense
claims, the proposed regulations would
effectively preempt State UDAP laws,
which the commenter argued often use
violations of other laws as a basis for
determining that a practice is unfair or
deceptive.

Discussion: The Department’s
borrower defense process is distinct
from borrowers’ rights under State law.
State UDAP laws establish causes of
action an individual may bring in a
State’s courts; nothing in the
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Department’s regulations prevents
borrowers from seeking relief through
State law in State courts. As noted in the
NPRM, the specifics of the borrower
defense process should not be taken to
represent any view regarding other
issues and causes of action under other
laws and regulations that are not within
the Department’s authority.

Changes: None.

HEA Violations

Comments: One commenter requested
that the regulations make clear that
borrower defense claims do not include
claims based on noncompliance with
the HEA or sexual or racial harassment
allegations, as described in the preamble
to the NPRM. One commenter suggested
that the explicit exclusion of sexual or
racial harassment as the basis of a
borrower defense claim is intended to
protect public and non-profit schools.

Another commenter believed the
current regulations would allow
borrowers to base a claim for a borrower
defense on an institution’s violations of
the HEA where those violations also
constitute violations under State UDAP
law. The commenter viewed the
Department’s position in the NPRM that
a violation of the HEA is not, in itself,

a basis for a borrower defense as a
retroactive change to the standard
applicable to loans made before July
2017. The commenter rejected the
Department’s assertion that this
limitation is in fact based on a
longstanding interpretation of the bases
for borrower defense claims.

Discussion: It is indeed the
Department’s longstanding position that
an act or omission by the school that
violates an eligibility or compliance
requirement in the HEA or its
implementing regulations does not
necessarily affect the enforceability of a
Federal student loan obtained to attend
the school, and is not, therefore,
automatically a basis for a borrower
defense. With limited exceptions not
relevant here, the case law is unanimous
that the HEA contains no implied
private right of action for an individual
to assert a claim for relief.8 The HEA

8 As stated by the Department in 1993:

[The Department] considers the loss of
institutional eligibility to affect directly only the
liability of the institution for Federal subsidies and
reinsurance paid on those loans. . . . [Tlhe
borrower retains all the rights with respect to loan
repayment that are contained in the terms of the
loan agreements, and [the Department] does not
suggest that these loans, whether held by the
institution or the lender, are legally unenforceable
merely because they were made after the effective
date of the loss of institutional eligibility.

58 FR 13,337. See, e.g. Armstrong v. Accrediting
Council for Continuing Educ. & Training, 168 F.3d
1362 (D.C. Cir. 1999), opinion amended on denial

vests the Department with the sole
authority to determine and apply the
appropriate sanction for HEA violations.

A school’s act or omission that
violates the HEA may, of course, give
rise to a cause of action under other law,
and that cause of action may also
independently constitute a borrower
defense claim under § 685.206(c) or
§685.222. For example, advertising that
makes untruthful statements about
placement rates violates section
487(a)(8) of the HEA, but may also give
rise to a cause of action under common
law based on misrepresentation or
constitute a substantial
misrepresentation under the Federal
standard and, therefore, constitute a
basis for a borrower defense claim.
However, this has always been the case,
and is not a retroactive change to the
current borrower defense standard
under § 685.206(c).

As explained in more detail under
“Federal Standard,” it has been the
Department’s longstanding position that
sexual and racial harassment claims do
not directly relate to the making of a
loan or provision of educational services
and are not within the scope of
borrower defense. 60 FR 37769. We also
note, moreover, that sexual and racial
harassment are explicitly excluded as
bases for borrower defense claims in
recognition of other entities, both within
and outside of the Department, with the
authority to investigate and resolve
these complaints, and not in an effort to
protect public and non-profit schools.

Changes: None.

Claims Based on Non-Default,
Contested Judgments

Comments: A group of commenters
requested that the Department explain
how, if continuing to operate under the
State standard results in potentially
inequitable treatment for borrowers, it is
still reasonable to rely upon State law
when judgments have been obtained,
thereby providing borrower protections
that vary by State.

Several commenters suggested that a
borrower should be required to obtain a
favorable judgment under State law in
order to obtain a loan discharge. One
commenter suggested that borrowers
pursuing State law judgments receive
forbearance on their Direct Loans while
their cases are proceeding.

Discussion: When the Department
relies upon a nondefault, contested
judgment to affirm a borrower defense,
it is not required to interpret State law.

of reh’g, 177 F.3d 1036 (D.C. Cir. 1999) (rejecting
claim of mistake of fact regarding institutional
accreditation as grounds for rescinding loan
agreements); McCullough v. PNC Bank, 298 F.3d
1362, 1369 (11th Cir. 2002)(collecting cases).

Rather, it relies upon the findings of a
court or administrative tribunal of
competent jurisdiction.

Although we expect that the
prohibition against certain mandatory
arbitration clauses will enable more
borrowers to pursue a determination of
wrongdoing on the part of an
institution, we do not agree that it is
appropriate to require borrowers to
obtain a favorable judgment in order to
obtain a loan discharge.

While the attainment of a favorable
judgment can be an effective and
efficient means of adjudicating a
borrower’s claim of wrongdoing by an
institution, it can also be prohibitively
time-consuming or expensive for some
borrowers. We have included a
provision under which a judgment
obtained by a governmental agency,
such as a State AG or a Federal agency,
that relates to the making of the
borrower’s Direct Loan or the provision
of educational services to the borrower,
may also serve as a basis for a borrower
defense under the standard, whether the
judgment is obtained in court or in an
administrative tribunal.

We agree that borrowers should
receive forbearance on their Direct
Loans while their cases are proceeding.
Borrowers may use the General
Forbearance Request form to apply for
forbearance in these circumstances; we
would grant the borrower’s request, and
the final regulations also will require
FFEL Program loan holders to do the
same upon notification by the Secretary.
In addition, a borrower defense loan
discharge based on a nondefault,
contested judgment may provide relief
for remaining payments due on the loan
and recovery of payments already made.

Changes: None.

Comments: Several commenters
stated that the Department’s proposal to
allow borrower defenses on the basis of
“nondefault, favorable contested
judgments” was unrealistic, and argued
that such judgments are unlikely to
occur. These commenters argued that
both plaintiffs (either government
agencies or students themselves) as well
as institutions are under substantial
pressure to settle lawsuits, and pointed
to the lack of any current judgments
against institutions that would meet this
standard. One commenter argued that
the lack of such nondefault favorable
contested judgments effectively barred
State causes of action and would force
borrowers to rely on the Department’s
Federal standard as the only basis for
relief.

Discussion: The Department
recognizes that nondefault, favorable
contested judgments may not be
common, relative to the number of
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lawsuits that are filed. The Department
includes this basis for relief as a way for
borrowers to avoid having to re-litigate
claims actually decided on the merits. If
no such determination against the
institution has yet occurred, borrowers
may bring claims to the Department for
evaluation that satisfy the standards
described for a substantial
misrepresentation under § 685.222(d) or
breach of contract under §685.222(c).
The Department will thus continue to
recognize State law causes of action
under § 685.222(b), but will require a
tribunal of competent jurisdiction to
decide the legal and factual basis for the
claim.

Changes: None.

Comments: Several commenters
stated that the proposed standard for
nondefault, favorable contested
judgments effectively narrows State law
causes of action by putting what the
commenters argued was a significant
and unrealistic burden on borrowers to
litigate claims to judgment. These
commenters argued that the Department
should not effectively remove these
bases for relief. One of the commenters
asked that the Department recognize
settlements with the institution as a
basis for relief, while another proposed
that the Department recognize class
action settlements in which the
settlement has been approved by a judge
or in which the plaintiff(s) have
survived a motion for summary
judgment. Another asked that claim
preclusive court judgments and findings
of fact and admissions in settlements
should likewise serve as a basis for
relief.

Discussion: As stated in the NPRM, 81
FR 39340, we decline to adopt a
standard based on applicable State law
due, in part, to the burden to borrowers
and the Department in interpreting and
applying States’ laws. However, we
recognize that State law may provide
important protections for borrowers and
students. We believe that a standard
recognizing nondefault, favorable,
contested judgments strikes a balance
between recognizing causes of action
under State or other Federal law and
minimizing the Department’s
administrative burden in accurately
evaluating the merits of such claims. For
the reasons discussed here and in the
NPRM, we decline to recognize
settlements as a way to satisfy the
standard in §685.222(b). However, we
welcome the submission of, and will
consider, any orders, court filings,
admissions, or other evidence from a
borrower for consideration in the
borrower defense process.

Changes: None.

Comments: One commenter stated
that the Department’s proposed
language leaves it unclear whether the
judgment against the institution must
include a specific determination
regarding the act or omission forming
the basis of the borrower defense, and
urged the Department to explicitly
require such a determination. Another
commenter argued that the carve-outs of
certain claims that the Department
would not consider to be borrower
defenses are not explicitly included for
judgments obtained against an
institution, and urged that the
Department include such carve-outs.

Discussion: For a judgment to form
the basis of a borrower defense, it must
include a determination that an act or
omission that would constitute a
defense to repayment under State or
Federal law occurred and that the
borrower would be entitled to relief
under such applicable law. That said,
the overarching principles established
in § 685.222(a) apply to claims under all
the standards established in § 685.222,
including to judgments under
§685.222(b). Thus, under
§685.222(a)(3), the Department will not
recognize a violation by the school of an
eligibility or compliance requirement in
the HEA or its implementing regulations
as a basis for borrower defense under
§685.222 or § 685.206(c) unless the
violation would otherwise constitute a
basis for borrower defense. Similarly,
borrower defense claims must be based
upon an act or omission of the school
attended by the student that relates to
the making of a Direct Loan or the
provision of educational services for
which the loan was provided, under
§685.222(a)(5).

If a borrower, a class of consumers, or
a government agency made a claim
against a school regarding the provision
of educational services and receives a
favorable judgment that entitles the
borrower to restitution or damages, but
the borrower only obtained a partial
recovery from the school on this
judgment, under § 685.222(i)(8), we
would recognize any unpaid amount of
the judgment in calculating the total
amount of relief that could be provided
on the Direct Loan. If the borrower, a
class of consumers, or a government
agency obtained a judgment holding
that the school engaged in wrongful acts
or omissions regarding the provision of
private loans, the borrower could
demonstrate to the Department whether
the findings of fact on which the
judgment rested also established acts or
omissions relating to the educational
services provided to the borrower or the
making of the borrower’s Direct Loan
that could be the basis of a borrower

defense claim under these regulations.
This borrower defense claim would be
a basis for relief independent of the
judgment that related exclusively to the
private loans, and such relief would be
calculated without reference to any
relief obtained through that private loan
judgment.

Changes: None.

Comments: Several commenters
raised concerns about a student’s ability
to bring a borrower defense claim based
on judgments obtained by government
agencies. One of the commenters stated
that it is not always clear when an
agency is acting on behalf of the
students.

Discussion: The final regulation
recognizes that judgments obtained by
governmental agencies may not be
brought on the behalf of specific
students, as opposed to having been
brought, for example, on the behalf of a
State or on the behalf of the United
States. As described in the final
regulation, a judgment under the
standard brought by a governmental
agency must be a favorable contested
judgment obtained against the school.
As discussed previously, such
judgments must also meet the
requirements of § 685.222(a).

Changes: None.

Comments: One commenter argued
that the Department’s judgment
standard should only apply with respect
to loans disbursed, or judgments
obtained, after July 1, 2017.

Discussion: We believe that the
standard does not represent any change
from current practice. If a borrower
submitted a nondefault, contested
judgment from a court or administrative
tribunal of competent jurisdiction
deciding a cause of action under
applicable State law for a loan first
disbursed before July 1, 2017, the
Department would apply principles of
collateral estoppel to determine if the
judgment would bar a school from
disputing the cause of action forming
the basis of the borrower’s claim under
34 CFR 685.206(c).

Changes: None.

Comments: One commenter urged the
Department to specify that the
judgments referenced in § 685.222(b)
must be obtained in court cases and not
merely through administrative
proceedings.

Discussion: As set forth in in
§685.222(b), the judgment must be
obtained ““in a court or administrative
tribunal of competent jurisdiction.” The
Department continues to believe that
administrative adjudications serve an
important role in determining the
factual and legal basis for claims that
could serve as borrower defenses. We do
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not believe further clarification is
necessary on this point.

Changes: None.

Comments: One commenter stated
that the Department should add
language to the final regulations stating
that it will also respect judgments in
favor of the school as precluding a
borrower defense claim.

Discussion: We will not incorporate
an absolute bar on borrower defense
claims where the borrower has already
lost in a State proceeding because
different underlying legal or factual
bases may have been involved in the
prior litigation. For example, a student
might lose a breach of contract suit in
State court premised on an institution’s
failure to provide job placement
services, but have a valid claim that the
institution misrepresented whether
credits would be transferrable. The
Department will, however, follow
established principles of collateral
estoppel in its determination of
borrower defense claims.

Changes: None.

Comments: One commenter stated
that the Department’s proposed
regulatory language would disrupt the
adversarial process because institutions
would be more likely to settle cases than
risk a judgment that could lead to
borrower defense liabilities, and also
that institutions may be forced not to
settle if the opposing party insists on
admission of liability in the settlement
that could form the basis of borrower
defense liabilities. The commenter also
argued that it would be unfair for the
Department to consider past settlements
retroactively. Another commenter
argued that the Department should
recognize default judgments against
institutions obtained by a law
enforcement agency such as the FTC,
the Consumer Financial Protection
Bureau (CFPB), or a State AG.

Discussion: We appreciate the
concern that the new standard may
cause disruptions to the strategy and
risk calculus in other litigation by
private parties as well as government
agencies. The Department’s purpose in
this rulemaking is to create a Federal
standard that will more efficiently and
fairly determine whether a borrower is
entitled to relief, and we consider this
purpose to outweigh the concern raised
about altering litigation strategies. We
do not intend either to dissuade or
encourage settlements between
borrowers and institutions, and will
give settlements and admissions in
previous litigation the weight to which
they are entitled. That said, a default
judgment does not involve any
determination of the merits, and
therefore will require the Department to

make an independent assessment of the
underlying factual and legal basis for
the claim. Settlements prior to July 1,
2017 will not be considered under this
standard.

Changes: None.

Claims Based on Breach of Contract

Comments: Several commenters
questioned why the Department would
permit a breach of contract claim, but
not any other State law claims. One
commenter noted that evaluation of a
breach of contract claim would require
substantial Department resources,
including choice-of-law decisions that
may be especially complicated in cases
of distance education. One commenter
said that other contract-related causes of
action should be open to borrowers,
such as lack of consideration, lack of
formation due to lack of capacity, and
contract contrary to public policy,
among others. Another commenter said
that borrowers should be able to assert
contract-related claims under State
UDAP laws for signing forms saying
they received materials that they never
received.

Discussion: The comments suggest
some confusion about the Department’s
standard for evaluating breach of
contract claims. For loans first
disbursed prior to July 1, 2017, the
Department will continue to recognize
any applicable State-law causes of
action, in accordance with the State of
the law prior to these regulations. That
standard requires the Department to
evaluate State law questions, including
choice-of-law questions. For loans first
disbursed after July 1, 2017, however,
the Department will move to a Federal
standard for misrepresentation and
breach of contract claims, and will cease
to recognize State-law bases that may
exist for those causes of action. Some
commenters appeared to question why
the Department drew the line at
accepting breach of contract claims but
rejecting other traditional State law
contract-related causes of action. As we
explained in the NPRM, 81 FR 39341,
breach of contract is a common
allegation against schools, and the
underlying facts for a breach of contract
claim may very well not fit into the
Department’s substantial
misrepresentation standard.
Furthermore, breach of contract is a
cause of action established in common
law recognized across all States, and its
basic elements are likewise uniform
across the States. Developing a Federal
standard in the particularized area of
student-institution contracts will
ultimately lead to better consistency and
greater predictability in this area. That
said, the Department will continue to

recognize a borrower defense based on
any applicable State law cause of action,
provided that such a claim is litigated

to a non-default, favorable contested
judgment under § 685.222(b). Thus, we
believe the final regulations strike an
appropriate balance between the
efficiency and predictability of a Federal
standard, while still providing sufficient
bases upon which a borrower entitled to
debt relief may seek it.

Changes: None.

Comments: Several commenters asked
the Department to incorporate the
covenant of good faith and fair dealing
when evaluating breach of contract
claims. One commenter argued that
these doctrines could be used to prevent
institutions from relying on fine print
disclaimers, “job placement assistance”
that does not provide any targeted
advice for students but instead refers
them to Internet job-posting sites, and
other tactics the commenter believes are
unfair to students. Another commenter
attached examples of current
institutional agreements that seek to
disclaim any promises beyond what are
made in the enrollment agreement, and
urged the Department not to honor such
disclaimers.

Discussion: The Department’s
position on this issue is that it will rely
on general, widely accepted principles
of contract law in developing a Federal
standard in this area. We decline to
elaborate further on what specific types
of contract claims might or might not be
successful at this time. We believe that
a Federal standard for breach of contract
cases within the education context will
ultimately be more helpful if developed
on a case-by-case basis.

Changes: None.

Comments: Several commenters
weighed in on the Department’s
position that documents beyond the
enrollment agreement might serve as
part of the contract. Some of these
commenters noted that this position
may lead to inconsistent results, since
different State laws and circumstances
may or may not allow a student to rely
on other documents beyond the
enrollment agreement. Some of the
commenters argued for more clarity
from the Department on which materials
we would consider to constitute the
contract, and one of these commenters
pointed to cases varying on the
treatment of such materials. One
commenter invited us to specify that a
contract would include any promise the
borrower reasonably believed would be
the institution’s commitment to them.
Other commenters argued that, by
raising the possibility that a student
might be able to point to course
catalogues and similar documents as
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part of the “contract,” the Department’s
rule would have the effect of limiting
the information schools provide to
students. These commenters said that
the uncertainty could pose practical
obstacles for large institutions in
particular, and asked the Department to
explicitly exclude such material from
the definition of contract. One
commenter said that the ultimate effect
of the current uncertainty might be to
reduce recruitment from under-served
student populations.

Discussion: We understand the
concerns from both the student
advocates and the institutional
advocates regarding the lack of certainty
in the NPRM language. However, the
Department is unable to draw a bright
line on what materials would be
included as part of a contract because
that determination is necessarily a fact-
intensive determination best made on a
case-by-case basis. The Department
intends to make these determinations
consistent with generally recognized
principles applied by courts in
adjudicating breach of contract claims.?
To the extent that Federal and State case
law has resolved these issues, we will
be guided by that precedent.
Application of the standard will thus be
guided but not controlled by State law.
Moreover, the Department will continue
to evaluate claims as they are received
and may issue further guidance on this
topic as necessary.

Changes: None.

Comments: A commenter argued that
allowing breach of contract as a basis for
borrower defense claims will not be
effective. The commenter said that most
contracts in the for-profit education
sector are written to bind the student
and not the institution. The commenter
also argued that the NPRM preamble
failed to cite any successful breach of
contract suits students have made
against schools, arguing that the
Department’s citation to Vurimindi v.
Fuqua Sch. Of Business, 435 F. App’x
129 (3d Cir. 2011) is inapposite.

Discussion: The Department
appreciates this concern, and intends to
follow general fairness and contract
principles in its analysis of whether
other promises made to a student
beyond the enrollment agreement
should be considered.

Changes: None.

9 Section 455(h)of the HEA clearly gives the
Secretary the power to create legal defenses, which
until now has been done by adopting State law; this
rulemaking adopts a Federal standard, the
interpretation and application of which will require
consideration of principles developed by Federal
and State courts in deciding cases brought on
claims for breach of contract or misrepresentation,
as distilled, for example, in the restatements of the
law.

Comments: A commenter argued that
the Department should not refer to
“specific obligations” in its preamble
discussion of how a borrower could
make out a breach of contract theory,
saying it was unnecessarily confusing in
light of well-developed State law on
what kind of promises are sufficient to
make out a breach of contract claim.

Discussion: We believe the phrase
“specific obligations” is consistent with
general contract principles that a breach
of contract cannot be based on promises
that are so abstract as to be
unenforceable, and believe that
determinations regarding an
institution’s obligations under a contract
with a student will be highly fact-
specific. Given that many borrowers
may not be legally sophisticated
regarding what constitutes an
enforceable promise, we do not believe
that any modification to the language is
necessary.

Changes: None.

Comments: Several commenters were
concerned that the proposed rule did
not include a “materiality” element that
a borrower would need to show in order
to make out a breach of contract claim,
which they worried might lead to
numerous, frivolous claims as well as
wide uncertainty as to potential future
liabilities. One commenter further
invited the Department to explain in the
final rule what would constitute a “de
minimis” claim that would lead a judge
to dismiss a case. Other commenters
asked that the Department focus on
systemic problems and material
breaches, and identify the standards it
will use to make determinations. A
group of commenters suggested the
Department adopt the standards used
for such cases in New York.

Discussion: We appreciate the
concerns, first raised during the
negotiated rulemaking, about the lack of
a materiality element in the standard for
a breach of contract borrower defense.
As explained in the NPRM, 81 FR
39341, we believe it is appropriate that
the regulations allow borrowers to assert
a borrower defense based on any breach
of contract that would entitle them to
any relief—including relatively minor
breaches—and thus do not include a
materiality requirement. The
Department will consider whether any
alleged breach of contract by an
institution is material in its assessment
of whether the borrower would be
entitled to relief, as well as whether
such relief would be full or partial.

Changes: None.

Comments: Several commenters
expressed concern that the proposed
regulation contains an exception to the
bar on using HEA violations for

borrower defense claims if “the
violation would otherwise constitute a
basis for a borrower defense.” These
commenters stated that this exception
could swallow the rule to the extent a
compliance violation could be restated
as a borrower defense, and further noted
that the HEA does not contain a private
right of action. These commenters urged
the Department to bar compliance
violations asserted as breach of contract.

Discussion: We agree that the HEA
does not itself contain a private right of
action, but note that the underlying
conduct constituting a violation of the
HEA may also be a cognizable borrower
defense. For example, the Department
has the authority to prohibit and
penalize substantial misrepresentations
under the HEA, but such
misrepresentations may also serve as the
basis for a borrower defense which a
borrower is undoubtedly entitled to
pursue with the Department if the
borrower can demonstrate proof of
substantial misrepresentation under
§685.222(d), which also requires that a
borrower demonstrate actual, reasonable
reliance to their detriment for relief. For
that reason, the final regulations strike
a balance between allowing borrowers
to pursue defenses based on misconduct
that might also constitute HEA
violations, but only so long as the
underlying misconduct also satisfies a
standard under which borrower defense
claims may be brought as noted at
§685.222(a)(3).

Changes: None.

Comments: A commenter argued that
the lack of a reliance element on a
contractual promise could lead to
borrower relief that is unwarranted.
Other commenters argued the same for
lack of an injury element.

Discussion: The Department will
analyze breach of contract defenses
under general and well established
contract principles shared by State law.
At this time, the Department has not set
forth more fulsome details for what
elements a borrower must show in the
Federal standard to allow the standard
to develop on a case-by-case basis. We
believe that the Federal standard will
ultimately be more useful if developed
in light of actual student claims.

Changes: None.

Comments: Several commenters urged
the Department to exclude any claims
related to academic considerations, such
as the quality of instructional materials,
because such matters should be left to
the institution or the institution’s
accreditor or State licensing agency.

Discussion: We do not see any present
need for categorical exemptions. The
Department will evaluate claims in
accordance with well-established
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principles of contract law. Claims
related to academic consideration may
well be beyond the scope of a
cognizable borrower defense or even the
Department’s jurisdiction, but that is
something the Department will consider
on a case-by-case basis in evaluating the
borrower defense applications.

Changes: None.

Comments: One commenter argued
that the Department should recognize
defenses an institution could raise, such
as compliance with contract terms,
economic hardship, or that the borrower
not be entitled to refund of monies
already paid.

Discussion: The final regulations, like
the proposed regulations, do not put
limits on the defenses an institution can
make in a proceeding before the
Department.

Changes: None.

Comments: One commenter noted
that the Department’s proposed
language was ambiguous as to whether
the act or omission must give rise to the
breach of contract or itself constitute a
breach of contract.

Discussion: Consistent with the
Department’s interpretation of its
authorizing statute, the act or omission
by the school must be the breach of
contract itself. We believe, however,
that this reading is clear from the
language in the final rule.

Changes: None.

Comments: One commenter asked the
Department to clarify what kinds of
actions it would consider to be within
the scope of a borrower defense based
on a breach of contract.

Discussion: We do not believe further
detail or elaboration is necessary of
helpful at this time, given the wide
variety of allegations the Department
expects to receive. Under the
regulations, the Department will
recognize as a borrower defense any
breach of contract claim that reasonably
relates to the student loan.

Changes: None.

Claims Based on Substantial
Misrepresentation

Comments: A group of commenters
expressed concern that the Department’s
substantial misrepresentation standard
is too narrow. These commenters
believed that the standard would allow
schools to engage in problematic
behavior, so long as they did not make
untrue statements.

Discussion: We appreciate the
concerns that the substantial
misrepresentation standard does not
capture all actions that may form causes
of action under standards in State or
other Federal law. However, as noted in
the NPRM, 81 FR 39340, we believe that

the standard appropriately addresses the
Department’s interests in accurately
identifying and providing relief for
borrowers and in providing clear
standards for borrowers, schools, and
the Department in resolving claims. We
believe that § 668.71(c), which is
referenced in §685.222(d), will address
much of the behavior the Department
anticipates arising in the borrower
defense context.

We disagree that the substantial
misrepresentation standard would not
necessarily capture institutional
misconduct that did not involve untrue
statements. As revised in these final
regulations, § 668.71(c) defines a
“misrepresentation” as including not
only false or erroneous statements, but
also misleading statements that have the
likelihood or tendency to mislead under
the circumstances. The definition also
notes that omissions of information are
also considered misrepresentations.
Thus, a statement may still be
misleading, even if it is true on its face.
As explained in the NPRM, 81 FR
39342, we revised the definition of
“misrepresentation” to add the words
“under the circumstances” to clarify
that the Department will consider the
totality of the circumstances in which a
statement occurred, to determine
whether it constitutes a substantial
misrepresentation. We believe the
Department has the ability to properly
evaluate whether a statement is
misleading, but otherwise truthful, to a
degree that it becomes an actionable
borrower defense claim.

Changes: None.

Comments: Several commenters
expressed concern that the substantial
misrepresentation standard would apply
only to proprietary institutions. One
commenter stated that the standard
should apply to all institutions of higher
education, stating that many public
colleges and universities also
misrepresent the benefits and outcomes
of the education provided. Another
commenter stated that the proposed
addition of misrepresentation through
omissions would target only borrower
defense claims that would be made by
students attending proprietary
institutions, and not students at
traditional schools.

Other commenters stated that by
limiting the subject matter covered by
the substantial misrepresentation
standard to just those related to loans,
in their view, the standard would target
only proprietary schools and exclude
issues facing students at traditional
colleges, such as campus safety or
sexual discrimination in violation of
title IX of the HEA.

Discussion: There appears to be some
confusion about the institutions covered
under the scope of both 34 CFR part
668, subpart F and proposed
§685.222(d). Even prior to the proposed
changes in the NPRM, § 668.71 was
applicable to all institutions, whether
proprietary, public, or private non-
profit. Similarly, the current borrower
defense regulation at § 685.206(c) does
not distinguish between types of
schools. The proposed and final
regulations do not represent a change in
these positions.

As discussed under the ‘“Making of a
Loan and Provision of Educational
Services” section of this document, the
Department’s long-standing
interpretation has been that a borrower
defense must be related to the making
of a loan or to the educational services
for which the loan was provided. As a
result, the Department has stated
consistently since 1995 that it does not
does not recognize as a defense against
repayment of the loan a cause of action
that is not directly related to the loan or
to the provision of educational services,
such as personal injury tort claims or
actions based on allegations of sexual or
racial harassment. 60 FR 37768, 37769.
Such issues are outside of the scope of
these regulations, and we note that other
avenues and processes exist to process
such claims. We also disagree with
commenters that such issues are the
only types of issues that may be faced
by students at public and private non-
profit institutions. While the
Department acknowledges that the
majority of claims presently before it are
in relation to misconduct by Corinthian,
we believe that scope of claims that may
be brought as substantial
misrepresentations that relate to either
the making of a borrower’s loan, or to
the provision of educational services, is
objectively broad in a way that will
capture borrower defense claims from
any type of institution.

Changes: None.

Comments: A few commenters
opposed the proposed changes and
argued that the proposed substantial
misrepresentation standard either
exceeds the Secretary’s authority under
the law or is contrary to Congressional
intent. One commenter argued that the
Department’s proposal to use § 668.71 as
the basis for borrower defense exceeds
the Department’s statutory authority
under section 487 of the HEA, 20 U.S.C.
1094(c)(3)(A), which authorizes the
Department to bring an enforcement
action for a substantial
misrepresentation for a suspension,
limitation, termination, or fine action.
The commenter also argued that the
HEA does not authorize the Department
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to seek recoupment from schools for
relief granted for a borrower defense
claim based on substantial
misrepresentation. Another commenter
suggested that the borrower defense
standard should be based only on
contract law.

Other commenters stated that the
substantial misrepresentation standard
was in violation of the Congressional
intent in the HEA, as proposed. One
commenter said that, in its view,
Congress’ intent in Section 455(h) was
that borrower defenses should be
allowed only for acts or omissions that
are fundamental to the student’s ability
to benefit from the educational program
and at a level of materiality that would
justify the rescission of the borrower’s
loan obligation. In discussing the use of
§668.71 for borrower defense purposes,
another commenter acknowledged that,
while misrepresentation is not defined
in the HEA, the penalties assigned to
misrepresentation by statute are severe.
From its perspective, the commenter
stated that this indicates that Congress
did not intend for the misrepresentation
standard to be as low as negligence and
suggested keeping the original language
of §668.71.

A few commenters argued that the
Department lacks justification for the
proposed changes to § 668.71, given that
the Department last changed the
definition in a previous rulemaking.

Discussion: We disagree that the
Department lacks the statutory authority
to designate what acts or omissions may
form the basis of a borrower defense.
Section 455(h) of the HEA clearly
authorizes the Secretary to “‘specify in
regulations which act or omissions of an
institution of higher education a
borrower may assert as a defense to
repayment under this part,” without any
limitation as to what acts or omissions
may be so specified. As explained
previously, we believe that the
substantial misrepresentation standard,
with the added requirements listed in
§685.222(d), will address not only
much of the behavior that we anticipate
arising in the borrower defense context,
but also our concerns in accurately
identifying and providing relief for
borrowers. We believe it is within the
Department’s discretion to adopt the
substantial misrepresentation standard
for loans first disbursed after July 1,
2017 in §685.222(d), with the added
requirements of that section, to address
borrower defense claims. No
modification has been proposed to
§668.71(a), which establishes that the
Department may bring an enforcement
action for a substantial
misrepresentation for a suspension,
limitation, termination, or fine action.

We discuss the Department’s authority
to recover from schools on the basis of
borrower defense under “General.”

We do not agree that the Department
lacks authority to similarly specify the
scope of the acts or omissions that may
form the basis of a borrower defense.
The Department understands that,
generally, the rescission of a contract
refers to the reversal of a transaction
whereby the parties restore all of the
property received from the other,1°
usually as a remedy for a material or
significant breach of contract.?
However, in stating that “in no event
may a borrower recover . . . an amount
in excess of the amount such borrower
has repaid on the loan,” section 455(h)
clearly contemplates that an amount
may be recovered for a borrower defense
that is less than the amount of a
borrower’s loan, as opposed to a
complete rescission of a borrower’s total
loan obligation. This position also
echoes the Department’s consistent
approach to borrower defenses to
repayment. The Direct Loan borrower
defense regulation that was promulgated
in 1994 clearly established that a
borrower may assert a borrower defense
claim based upon “any act or omission
of the school. . .that would give rise to
a cause of action against the school
under applicable State law,” without
qualification as to whether the act or
omission warrants a rescission of the
borrower’s loans. 34 CFR 685.206(c)(1).
The regulation also stated that relief
may be awarded as either ‘““all or part of
the loan.” Id. at §685.206(c)(2). As
explained by the Department in 1995,
the Direct Loan borrower defense
regulations were intended to continue
the same treatment for borrowers and
the same potential liability for
institutions that existed in the FFEL
Program. 60 FR 37769-37770. Under the
FFEL Program at the time, a borrower
was allowed to assert a defense to
repayment on the ground that all or part
of his or her FFEL Loan was
unenforceable. Id. at 37770.

We also disagree that the HEA does
not give the Department the discretion
to define “substantial
misrepresentation,” whether for the

10 See Restatement (Third) of Restitution and
Unjust Enrichment § 54 (2011).

11 See Restatement (Third) of Restitution and
Unjust Enrichment § 37, comment ¢ (2011) (“Any
breach of contract that results in quantifiable injury
gives the plaintiff a remedy in damages, but the
remedy of rescission is available only in cases of
significant default. Short of a repudiation, the
defendant’s breach must be ‘material,” ‘substantial,’
‘essential,” or ‘vital’; it must ‘go to the root’ of the
defendant’s obligation, or be ‘tantamount to a
repudiation.’ To replace this familiar catalogue of
adjectives, both Restatements of Contracts employ
the expression ‘total breach.””).

Department’s enforcement purposes in
§668.71 or for use for the borrower
defense process. As noted, the HEA
does not define “substantial
misrepresentation,” thus giving the
Secretary discretion to define the term.
With regard to the commenter who
expressed concern that the proposed
revisions to the definition of
“misrepresentation” constitute a
lessening of the standard to
negligence,2 we note that even absent
the proposed revisions, a
misrepresentation under § 668.71 does
not look to the actor’s intent or the
materiality of the statement, but
considers whether the statement is false,
erroneous, or misleading.

We disagree that there is no
justification for the changes to 34 CFR
part 668, subpart F. Since the
Department’s last negotiated rulemaking
in 2010 on 34 CFR part 668, subpart F,
the Department utilized its authority in
2015 under the substantial
misrepresentation enforcement
regulations to issue a finding that
Corinthian had misrepresented its job
placement rates. The subsequent closure
of Corinthian led to thousands of claims
relating to the misrepresentations at
issue by Corinthian borrowers under
borrower defense. These claims
prompted, in part, this effort by the
Department to establish rules and
procedures for borrower defense, which
in turn led to a review of and the
proposed changes to the Department’s
regulations at 34 CFR part 668, subpart
F. These changes were discussed
extensively as part of the negotiated
rulemaking process for borrower
defense where reasons for each specific
change to § 668.71 were explained and
discussed.

Changes: None.

Comments: Many commenters
generally stated that the proposed
standard for substantial
misrepresentation is vague and
suggested that the regulation include an
element of intent or distinguish between
intentional and unintentional acts.
These commenters expressed concern
that inadvertent and innocent, but
erroneous, statements or mistakes
would lead to a large number of
frivolous claims by borrowers and result
in significant financial liabilities for
schools. Another commenter stated that
the standard, absent intent, is
unconstitutionally vague and does not
give fair notice of the conduct that is
being required or prohibited.

12 Generally, “negligence” refers to a failure to
exercise a reasonable duty of care and does not
consider whether the failure was intentional. See
Restatement (Third) of Torts: Phys. & Emot. Harm
§3 (2010).
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Other commenters stated that
students’ own misunderstandings may
lead to claims, even for schools that
provide training and inspections to
ensure compliance with pertinent
guidelines, regulations, and standards.
One commenter expressed concern that
unavoidable changes to instructional
policies and practices could lead to
borrower defense claims for substantial
misrepresentation. Another commenter
expressed concern that the proposed
standard would lead to allegations of
substantial misrepresentation by
students, even where a variety of
reasons unrelated to the alleged
misrepresentation may have contributed
to a student outcome, which may not
yet be apparent.

Several commenters supported using
§668.71 as a basis for borrower defense,
but objected to the proposed changes to
the definition in § 668.71(c), that would
change the word “deceive” in the
sentence, ‘A misleading statement
includes any statement that has the
likelihood or tendency to deceive,” to
“mislead under the circumstances.”
These commenters stated that the
proposed change would give the same
weight to inadvertent or unintentional
misrepresentations as to a willful
deception by a school. Some such
commenters appeared to believe that,
without the revisions reflected in
proposed subpart F of part 668, the
standard for substantial
misrepresentation is a standard for fraud
and requires proof of intentional
deception.

One commenter stated that the
borrower defense process does not
provide for a contextualized analysis of
whether a statement is misleading in the
same manner as the FTC, and argued
that this would lead to significant
consequences for schools and would
undercut FTC precedent.

Several commenters agreed with the
Department that the standard should not
require an element of institutional
intent generally, stating that the
Department’s approach is consistent
with existing State and other Federal
law, citing the FTC’s definition of
deception as an example. One
commenter stated that institutions
should be responsible for the harm to
borrowers caused by
misrepresentations, even absent intent,
and that proving intent would be very
difficult for borrowers.

Other commenters supported the
specific amendment of the definition to
include “mislead under the
circumstances.” One commenter stated
that the amendment was appropriate to
provide more context as to whether a
statement is misleading. Another

commenter stated that the Department’s
amendments are consistent with State
consumer protection law and cited
examples of States where courts
consider an individual’s or the target
audience’s circumstances in assessing
whether an act is deceptive or unfair.
The commenter also noted that the
amendments are in keeping with the
approaches used by other Federal
agencies, such as the FTC, the CFPB,
and the Office of the Comptroller of the
Currency. The commenter noted that in
its experience working with student
loan borrowers, consideration of the
circumstances of a misrepresentation is
important, because many schools target
borrowers in specific circumstances
who may be more likely to trust a
school’s representations and rely upon
promises tailored to such students.
Another commenter noted that the
Department’s proposed rule is in
keeping with well-established consumer
protection legal precedent under State
law, which is that schools are liable for
deceptive and unfair trade practices,
including a failure to deliver
educational services of the nature and
quality claimed. This commenter
supported the Department’s preamble
statement, 81 FR 39337 to 39338, that
educational malpractice is not a tort
recognized by State law, but also stated
that educational malpractice is to be
narrowly construed.

One commenter supported the
Department’s reasoning for including
omissions among misrepresentations for
borrower defense purposes, but stated
that intent should be a factor for the
Department’s enforcement actions based
upon § 668.71. The commenter agreed
that a school should be responsible for
even an unintentional error that harms
borrowers, but believed that that intent
or knowledge of the school should be a
required factor for the purposes of
institutional eligibility and penalties.

One commenter stated that substantial
misrepresentation should be limited to
false and erroneous statements, and not
include true but misleading statements.
The commenter raised concerns about
the adequacy of the Department’s
process for gathering evidence and the
Department’s experience and expertise
in making such determinations.

Discussion: We disagree with the
commenters who opined that the
proposed regulations are broad, vague or
subjective. As explained previously,
section 455(h) of the HEA provides that
the Secretary shall specify in regulations
which acts or omissions of an
institution of higher education a
borrower may assert as a defense to
repayment of a loan made under this
part. The regulations in § 685.222(d),

which adopt the regulations in subpart
F of part 668 and establish certain other
requirements, set forth the types of
activities that constitute
misrepresentation by an institution and
describe the process and procedure by
which borrowers may receive relief
based upon a substantial
misrepresentation by a school. The
regulations in § 685.222 also set forth
the process by which the Secretary will
evaluate borrower defenses and recover
such losses from the institutions at
issue. The proposed changes to the
regulations strengthen the Department’s
regulatory authority to evaluate and
determine borrower defense claims.
Further, they not only establish what
constitutes a misrepresentation for
borrower defense claims, but they also
clarify the definition for the
Department’s enforcement purposes
under part 668, subpart F. We believe
that aligning the definition and types of
substantial misrepresentations for
borrower defense with the Department’s
long-held authority to bring
enforcement actions under part 668,
subpart F, will provide more clarity for
schools and reduce their burden in
having to interpret and adjust for the
new borrower defense standards.

There appears to be some confusion
as to whether the definition for
misrepresentation in part 668, subpart
F, requires a demonstration of intent, as
would be required in common law
fraud. In proposing to replace the word
“deceive’” with “mislead under the
circumstances” in § 668.71(c), the
Department is not seeking to remove
any intent element, but rather to clarify
the definition to more accurately reflect
the position it expressed in 2010 as to
part 668, subpart F. As noted in the
NPRM, 81 FR 39342, the word
“deceive” may be viewed as implying
knowledge or intent. However, in the
Department’s 2010 rulemaking on part
668, subpart F, we explicitly declined to
require that a substantial
misrepresentation under the regulation
require knowledge or intent by the
school. 75 FR 66915. We believe that an
institution is responsible for the harm to
borrowers caused by its
misrepresentations, even if such
misrepresentations cannot be attributed
to institutional intent or knowledge and
are the result of inadvertent or innocent
mistakes. Similarly, we believe this is
the case even for statements that are
true, but misleading. We believe this is
more reasonable and fair than having
the borrower, or the Federal government
and taxpayers, bear the cost of such
injuries. As noted by some commenters,
this approach is in accord with other



75948

Federal Register/Vol. 81, No. 211/ Tuesday, November 1, 2016/Rules and Regulations

Federal and State consumer protection
law regarding misrepresentation, and
we believe it is appropriate for not only
the Department’s enforcement purposes,
but also for borrower defense. As
explained later in this preamble, we
believe that we have the capability to
evaluate borrower defense claims based
upon substantial misrepresentations and
anticipate establishing procedural rules
that will provide schools with the
opportunity to present evidence and
arguments in accordance with due
process, similar to what is available in
the Department’s proceeding in part
668, subparts G and H.

In 2010, the Department stated that, in
deciding to bring an enforcement action
under part 668, subpart F, it would
operate within a rule of reasonableness
and consider the circumstances
surrounding any misrepresentation
before determining an appropriate
response. 75 FR 66914. In response to
the comment that the proposed standard
does not view the misrepresentation in
context, the Department’s addition of
the words “under the circumstances” is
intended to clarify and make explicit
the Department’s long-standing position
that misrepresentations should be
viewed in light of all of the available
underlying facts. As explained in the
NPRM, 81 FR 39342 to 39343, this also
echoes the approach taken by the FTC
with regard to deceptive acts and
practices.’® In determining whether a
statement is a misrepresentation, the
Department will consider the totality of
the circumstances in which the
statement occurred, including the
specific group at which the statement or
omission was targeted. The Department
will also consider whether the situation
was such that the borrower would have
had reason to believe he or she could
rely on the information being given to
the borrower’s detriment, such as
because the statement was made by an
individual by whom the borrower
believed could be trusted to give
accurate information, such as a school
admissions officer.

Changes: None.

Comments: Some commenters
supported the proposed inclusion of
omissions in the definition under
§668.71. One commenter stated that the
inclusion of omissions, as well as the
additional factors listed in
§685.222(d)(2), would improve the
information provided to students. One
commenter stated that, in their
experience, the inclusion of omissions

13 See FTC Policy Statement on Deception, 103
F.T.C. 110, 174 (1984) (appended to Cliffdale
Assocs., Inc., 103 F.T.C. 110 (1984)), available at
www.ftc.gov/bep/policystmt/ad-decept.htm.

was needed, to prevent schools from
taking advantage of the asymmetry of
information and bargaining power
between themselves and students. This
commenter emphasized that omissions
should be considered in the context of
the specific audience targeted and cited
schools that may target immigrants with
little experience with the United States’
higher education system and limited
English ability as an example. Another
commenter emphasized that the
amendment would benefit first
generation and low income students,
who may not know what information is
important or what questions to ask prior
to enrolling at an institution. One
commenter specifically supported the
proposed language providing that a
misrepresentation include omissions of
“information” in such a way as to make
a statement false, erroneous, or
misleading.

Other commenters disagreed with the
inclusion of omissions of information as
part of the definition of substantial
misrepresentation. One commenter
stated that such language provides
assistance to students attending career
colleges, but not students attending
traditional schools. One commenter
stated that amending the standard to
include omissions would create a strict
liability standard that would not
account for a school’s actions or intent,
and that the standard should distinguish
minor and unintentional claims from
material and purposeful
misrepresentations.

Other commenters stated that the
inclusion of omissions would not
benefit students. One commenter stated
that amending the definition of
misrepresentation to include omissions
could cause schools to provide students
with numerous and confusing
qualifications or to provide students
with minimal information to avoid
making misrepresentations. Another
commenter stated that the inclusion of
omissions would hinder the flow of
advice to students and cause schools to
expend time and money reviewing
materials for misrepresentations.

One commenter stated that the
Department’s proposal to amend the
definition to include omissions runs
counter to the position the Department
expressed in its 2010 rulemaking on 34
CFR part 668, subpart F, when it
rejected commenters’ suggestions that
omissions be included in the definition.

One commenter stated that the
Department’s proposed amendment to
include omissions, absent an intent
element, runs counter to the limit
established by the D.C. Circuit in the
case Ass’n of Private Sector Colls. &
Univs. v. Duncan, 681 F.3d 427, 452

(D.C. Cir. 2012) that a substantial
misrepresentation under part 668,
subpart F cannot include true and
nondeceitful statements that have only
the tendency or likelihood to confuse.

One commenter requested
clarification regarding the effect of
disclosures posted on the school’s Web
site or in printed materials. The
commenter inquired about whether the
school needed to disclose information
about investigations, pending civil
rights or legal matters; information
about the qualifications and availability
of faculty to teach certain courses or
levels of students; and how a school’s
compliance with a State’s required
disclosures would be evaluated. This
commenter also asked whether the
Department would consider limiting the
application of the new standard to only
schools governed by States without a
reasonable oversight mechanism. This
commenter also asked for clarification
as to what constitutes ‘“‘information,”
and asked whether information would
include aspirational goals or speculative
plans; subjective beliefs or internal
questions about the school’s educational
programs, financial charges, or the
employability of its graduates; concerns
about, the possibility, or existence of an
upcoming audit; items listed in a title IV
Audit Corrective Action Plan; items
identified by the institution or an
accreditor for improvement; or an
institution’s efforts to seek voluntary
accreditation.

One commenter expressed concern
that the inclusion of omissions in the
standard would place schools with high
default rates at risk. The commenter
cited news articles calling for schools
with default rates higher than
graduation rates, which would include
some HBCUs and community colleges,
to lose their title IV eligibility. The
commenter stated that students could
argue that a failure to disclose such a
measure constitutes a substantial
misrepresentation under the proposed
standard.

Discussion: We appreciate the support
received from some commenters and
agree with these commenters who stated
that the inclusion of omissions will
improve the information provided by
schools.

As discussed earlier in this section,
the commenters who stated that the
revision to §668.71 would apply only to
proprietary institutions are incorrect.
The final regulation applies to all
schools. We also discuss our reasons for
not including an intent element earlier
in this section and our reasons for not
including a materiality element later in
this section.
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We disagree that the revision is
contrary to the Department’s purpose in
revising part 668, subpart F, in its 2010
rulemaking. We believe that amending
the definition to include “any statement
that omits information in such a way as
to make the statement false, erroneous,
or misleading” merely clarifies the
Department’s original intent, aligns the
definition of misrepresentation used for
the Department’s enforcement actions
with the standard to be used in
evaluating borrower defense claims, and
is appropriate given the Department’s
experiences since 2010.

In 2010, the Department declined to
include omissions in the definition of
misrepresentation during its rulemaking
on part 668, subpart F, on the basis that
the Department’s regulations require
schools to provide accurate disclosures
of certain information. 75 FR 66917 to
66918. The Department emphasized that
the purpose of the regulations was to
ensure that all statements made by an
institution are truthful, id., and that
whether such a statement was a
misrepresentation would be viewed in
context of the circumstances. Id. at
66914. As noted earlier, however, the
Department has had more experience
with omissions in the context of its
substantial misrepresentation
regulations at part 668, subpart F, since
that 2010 rulemaking. In 2014, the
Department issued a fine of $29,665,000
to Heald College, of the Corinthian
Colleges, in part, as a result of a finding
that Heald College had omitted essential
and material information concerning the
methodology used to calculate job
placement rates.1* This same finding,
concerning omissions, has resulted in
thousands of borrower defense claims
filed with the Department. As noted by
some commenters, given the close
connection between borrower defense
and the Department’s purpose of
ensuring truthful statements by schools
when viewed in the entirety of a
situation, we believe it is appropriate to
adopt the regulations at part 668,
subpart F, with some added
requirements, for the borrower defense
regulations and to revise the definition
at §668.71 to better meet that purpose
and enact the Department’s long-
standing purpose for part 668, subpart
F, enforcement actions.

We disagree with the commenter that
the inclusion of omissions in the
definition, absent an intent element,
runs counter to the limit established by
the D.C. Circuit in Ass’n of Private

14 See Dept. of Educ., Notice of Intent to Fine
Heald College, OPE-ID: 00723400 (Apr. 14, 2015),
available at www2.ed.gov/documents/press-
releases/heald-fine-action-placement-rate.pdf.

Sector Colls. & Univs., 681 F.3d 427. In
that case, the court held that a
substantial misrepresentation under part
668, subpart F, cannot include true and
non-deceitful statements that have only
the tendency or likelihood to confuse.
However, the court also stated that it
agreed with the Department that a
misrepresentation can be a true
statement that is deceitful, and
specifically disagreed with the appellant
that an intent element should be a
required part of the definition. Id. We
believe that the inclusion of omissions
of information that may make a
statement false, erroneous, or
misleading clarifies the context under
which a misrepresentation may be a true
statement that is deceitful and does not
infringe upon the court’s ruling
regarding statements with a likelihood
to confuse. We also note that it is our
understanding that many States’ laws
and other Federal consumer protection
law also include omissions of
information within prohibitions on
deceptive acts and practices, and the
proposed revision is in keeping with
such precedent.

With respect to the commenters who
expressed concern about how these
regulations may affect schools’
behaviors in their provision of certain
types of information to students and
prospective students, including
information regarding investigations,
pending civil rights or legal matters,
faculty qualifications or availability, the
school’s compliance with State law, or
a school’s default rates, among others,
the final regulation explicitly states that
the Department will consider whether
the statement omitting any such
information is misleading ‘“‘under the
circumstances.” As noted earlier, the
Department will consider the totality of
the circumstances to determine whether
a statement is misleading—including
whether the school is or is not under an
affirmative legal obligation to disclose
such information, or whether concerns
such as privacy requirements prevent
the disclosure or disclosure in full of
such information. For borrower defense,
§685.222(d) also requires that the
Department consider the reasonableness
of the borrower’s detrimental reliance
on the misrepresentation.

We note, however, that it should not
matter where or how a
misrepresentation, whether as an
omission or an affirmative statement,
takes place, particularly as it pertains to
the nature of a school’s educational
program, its financial charges, or the
employability of its graduates. As we
stated in 2010, 75 FR 66918, what is
important is to curb the practice of
misleading students regarding an

eligible institution. We continue to
strongly believe that institutions should
be able to find a way to operate in
compliance with these regulations. As
discussed later in this section,
disclosures made by a school in
publications or on the Internet may be
probative evidence as to the
reasonableness of a borrower’s reliance
on an alleged misrepresentation,
depending on the totality of the
circumstances.

Changes: None.

Comments: One commenter argued
that it would be inappropriate to apply
the FTC Policy Statement on Deception
to cases of misrepresentation in higher
education. The commenter stated that
the FTC policy focuses specifically on
deception perpetrated through
advertising and is not aimed at
establishing individual claims. The
commenter noted that borrowers have
more extensive interactions with their
schools that may constitute fraud, and
that absent the elements of materiality,
reliance, and harm, the proposed
Federal standard would fail to provide
adequate protection.

Discussion: We disagree that the
substantial misrepresentation standard
in either part 668, subpart F, or in
§685.222(d) is the same as the FTC’s
prohibition on deceptive acts and
practices. We considered a wide variety
of both State and Federal legal
precedents in developing the
“substantial misrepresentation”
definition in §668.71 and have added
specific elements, such as a reasonable
reliance requirement, to address specific
borrower defense claims in §685.222(d).

Changes: None.

Comments: Some commenters stated
that, for borrower defense purposes, the
standard should specify that
misrepresentations must be material, in
order to avoid frivolous claims or claims
based upon inadvertent errors or
omissions. One commenter stated that
such a materiality standard should not
capture small deviations from the truth.
Another commenter stated that the
standard should allow only claims at a
level of materiality that would justify
the rescission of the loan at issue. One
commenter expressed concern that
under the standard without an
accompanying materiality requirement,
inadvertent or partial omissions of
information would give rise to borrower
claims.

One commenter stated that the
Department should incorporate an
express materiality requirement,
emphasizing that the lack of such a
standard is of particular concern
because the standard does not
incorporate an element of intent. The


http://www2.ed.gov/documents/press-releases/heald-fine-action-placement-rate.pdf
http://www2.ed.gov/documents/press-releases/heald-fine-action-placement-rate.pdf

75950

Federal Register/Vol. 81, No. 211/ Tuesday, November 1, 2016/Rules and Regulations

commenter also stated that the need for
a materiality standard is enhanced,
because the Department’s proposed
standard does not seem to require proof
of detriment to a student as a result of
his or her actual, reasonable reliance.
The commenter stated that the
definition in § 668.71 only requires that
an individual show that he or she could
have relied on a misrepresentation and
expressed concern about the
Department’s proposal to include a
presumption of reliance for group
claims, in the absence of a materiality
requirement.

Several commenters stated that the
inclusion of omissions, related to the
provision of any educational service, is
too broad without an accompanying
materiality requirement in the
regulation. These commenters expressed
concern that students would be able to
present claims for substantial
misrepresentation by claiming that
schools had failed to provide contextual
information, such as how faculty-
student ratio information works.

Discussion: As discussed in the
NPRM, 81 FR 39344, we do not believe
that a materiality element is required in
either the proposed amendments to the
definition for the Department’s
enforcement authority under § 668.71 or
as the definition is adopted for the
substantial misrepresentation borrower
defense standard under § 685.222(d).
We believe that the regulatory definition
of “substantial misrepresentation” is
clear and can be easily used to evaluate
alleged violations of the regulations. See
75 FR 66916; 81 FR 39344. Generally,
under both Federal deceptive conduct
prohibitions and common law,
information is considered material if it
would be important to the recipient, or
likely to affect the recipient’s choice or
conduct.'® By noting specifically in
section 487(c)(3) of the HEA, 20 U.S.C.
1094(c)(3), that the Department may
bring an enforcement action against a
school for a substantial
misrepresentation of the nature of its
educational program, its financial
charges, or the employability of its
graduates, Congress indicated its intent
that information regarding the nature of
a school’s educational program, its
financial charges, or the employability
of its graduates should be viewed as

15 See, e.g., F.T.C. Policy Statement on Deception,
103 F.T.C. at 182; see also Restatement (Second) of
Torts §538 (1977) (“The matter is material if (a) a
reasonable man would attach importance to its
existence or nonexistence in determining his choice
of action in the transaction in question; or (b) the
maker of the representation knows or has reason to
know that its recipient regards or is likely to regard
the matter as important in determining his choice
of action, although a reasonable man would not so
regard it.”).

material information of certain
importance to students. See Suarez v.
Eastern Int’l Coll., 50 A.3d 75, 89—90
(N.J. Super. 2012).

As also noted in the NPRM, 81 FR
39344, we believe that by requiring that
students demonstrate actual, reasonable
reliance to the borrower’s detriment
under § 685.222(d), the borrower
defense regulations incorporate similar
concepts to materiality. As discussed,
materiality refers to whether the
information in question was information
to which a reasonable person would
attach importance in making the
decision at issue. By requiring
reasonable reliance to the borrower’s
detriment, the Department would
consider whether the misrepresentation
related to information to which the
borrower would reasonably attach
importance in making the decision to
enroll or continue enrollment at the
school and whether this reliance was to
the borrower’s detriment. This would be
the case both for individual claims, and
for the presumption of reliance applied
in the process for group claims under
§685.222(f)(3). We discuss the
rebuttable presumption of reasonable
reliance in greater detail in the “Group
Process” section of this document. As a
result, we disagree it should include a
materiality element in the standard.

Changes: None.

Comments: Many commenters
expressed concerns about the
requirement for borrowers to assert
reliance under the substantial
misrepresentation standard. One
commenter expressed concern that a
borrower could establish that a
substantial misrepresentation had
occurred by providing evidence of the
misrepresentation and showing that he
or she could have reasonably relied
upon it to his or her detriment,
notwithstanding the requirement in
§685.222(d) that the borrower
demonstrate actual reasonable reliance
upon the misrepresentation.

One commenter supported the use of
a reasonable reliance standard, given
that the standard may allow claims for
statements, particularly unintentional
statements, that are not accurate or
complete.

A couple of commenters suggested
that the Department should not require
that borrowers actually and reasonably
rely upon misrepresentations to obtain
relief for borrower defense purposes, but
rather that borrowers should be entitled
to relief so long as actual reliance is
demonstrated without regard for the
reasonableness of that reliance.
Alternatively, one commenter suggested
that if a reasonable reliance standard
were maintained, then the

reasonableness of the reliance should be
judged according to the circumstances
of the misrepresentation and the
characteristics of the audience targeted
by the misrepresentation, which the
commenter stated would be in keeping
with State consumer protection law.
One group of commenters suggested
that the Department use the same
standard for reliance for the
Department’s enforcement activities
under § 668.71, as for borrower defenses
under § 685.222(d), so that a borrower
may assert a claim for borrower defense
without having to show that he or she
actually relied on the misrepresentation
at issue. These commenters stated that
neither State nor Federal consumer
protection law typically requires actual
reliance and that requiring actual
reliance would increase the burden on
both the borrower and the trier of fact
without serving the purpose of deterring
misrepresentations. The commenters
also stated that actual reliance is not
needed to protect schools from frivolous
claims given the fact-finding process
and separate proceedings that would be
initiated by the Department to recover
from schools under the proposed rule.
Another commenter also supported
using a standard that did not require
actual reliance, as opposed to showing
that a borrower could have reasonably
relied upon the misrepresentation.
However, the commenter stated that in
the alternative, borrowers should only
be required to certify that they relied
upon the misrepresentation, without
any further proof, to satisfy the reliance
requirement of the standard.
Discussion: There appears to be some
confusion as to whether the substantial
misrepresentation standard for borrower
defense would require actual,
reasonable reliance to a borrower’s
detriment. Although the definition of
substantial misrepresentation in
§668.71 requires that, for a
misrepresentation to be substantial, it
must be one upon which a person
“could reasonably be expected to rely,
or has reasonably relied, to that person’s
detriment,” the standard for substantial
misrepresentation under § 685.222(d)
requires that the borrower show that he
or she “reasonably relied on” the
misrepresentation at issue—in other
words, that the borrower actually and
reasonably relied upon the
misrepresentation. As discussed later in
this section, the Department
acknowledges that the language of
§685.222(d) is confusing as to whether
the borrower must also prove that he or
she actually relied upon the
misrepresentation to his or her
detriment. As a result, we will to modify
the language of proposed § 685.222(d) to
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clarify that actual, reasonable reliance to
the borrower’s detriment must be
demonstrated under the borrower
defense substantial misrepresentation
standard.

We disagree that the purpose of the
borrower defense regulations would be
served if an actual reliance standard
(without a reasonableness component)
or a standard that did not require actual
reliance was adopted. As explained in
the NPRM, 81 FR 39343, a standard that
does not require actual reliance serves
the Department’s interest in the public
enforcement of its regulations: The
Department requires title IV-
participating institutions not to make
false statements on which borrowers
could reasonably rely to their detriment,
and the Department appropriately will
impose consequences where an
institution fails to meet that standard.
However, the Department will grant
borrower defenses to provide relief to
borrowers who have been harmed by an
institution’s misrepresentation, not
borrowers who could have been harmed
but were not; and an actual, reasonable
reliance requirement is the mechanism
by which borrowers demonstrate that
they were indeed actually reasonably
relied upon the misrepresentation to
their detriment. The requirement also
allows the Department to consider the
context and facts surrounding the
misrepresentation to determine whether
other similar students and prospective
students would have acted similarly.16
We believe that the actual, reasonable
reliance requirement for a borrower
defense based upon a substantial
misrepresentation enables the
Department to provide relief for
borrowers while properly avoiding

161t is our understanding that several other
Federal agencies charged with consumer protection,
such as the FTC and the CFPB, when bringing
enforcement actions for violations of prohibitions of
deceptive acts and practices, are not required to
prove actual reliance by consumers upon alleged
misrepresentations. However, we note that such
agencies have prosecutorial discretion in bringing
such cases, and are not charged with evaluating and
deciding individual claims for relief by consumers
as the Department is seeking to do with these
regulations. Furthermore, such agencies obtain
relief for consumers from the culpable actor, while
the Department will be providing relief through
public resources, with a possibility of recovery from
the actor in some cases. In contrast to the laws these
other Federal agencies enforce, many, if not all,
States allow consumers to bring private actions
under their consumer protection laws. However, it
is the Department’s understanding that the
requirements as to whether reliance is required at
all, or if the courts will consider the reasonableness
of such reliance, varies. See, e.g., National
Consumer Law Center, Consumer Protection in the
States: A 50-State Report on Unfair and Deceptive
Acts and Practices Statutes, at 20, 22 (2009);
Schwartz & Silverman, Commonsense Construction
of Consumer Protection Acts, 54 U. Kan. L. Rev. 1,
18-19 (Oct. 2005).

discharges and payments by the Federal
government, taxpayers, and institutions.
What may be deemed sufficient
evidence to prove whether a borrower
has reasonably relied upon a
misrepresentation to his or her
detriment will differ from case to case.
As a result, we reject the suggestion that
a certification of reliance should
necessarily and in all cases by itself be
found to be adequate proof of reliance
for all borrower defense claims the
Department may receive in the future.

Changes: We have revised
§685.222(d) to clarify that a borrower
must have relied upon a substantial
misrepresentation to his or her
detriment.

Comments: One commenter expressed
concern that the Department’s proposed
standard does not require that the
borrower allege injury or damages as a
requirement to assert substantial
misrepresentation. Another commenter
stated that students should be required
to establish the extent of their injuries
or damages, so that discharges are not
granted where students received what
they bargained for and so that claims are
not filed for harmless errors by schools.
Another commenter stated that the
standard should require the borrower to
show proof of detriment sufficient to
deprive the student of the intended
benefits of the tuition funded by the
loan at issue.

Discussion: To assert a borrower
defense under proposed § 685.222(d),
the borrower must demonstrate that
they reasonably relied upon a
substantial misrepresentation in
accordance with 34 CFR part 668,
subpart F, in deciding to attend, or
continue attending, the school. A
‘“substantial misrepresentation” is
defined in §668.71 as a
misrepresentation on which the person
to whom it was made could reasonably
be expected to rely, or has reasonably
relied, to that person’s detriment.

The Department understands that,
generally, “detriment’” refers to any loss,
harm, or injury suffered by a person or
property.1” When §§ 668.71 and
685.222(d) are read together, a borrower
may assert a borrower defense for a
misrepresentation, if also in accordance
with the other requirements of 34 CFR
part 668, subpart F, if he or she can
demonstrate that the misrepresentation
was one on which the borrower actually
reasonably relied, to the borrower’s
detriment, in deciding to attend, or
continue attending, the school at issue.
However, we acknowledge that the
language of § 685.222(d) may be
confusing. For this reason, we are

17 See Black’s Law Dictionary (10th ed. 2014).

clarifying in § 685.222(d) that the
borrower must show reasonable
detrimental reliance.

In contrast to detriment, “damages”
refers to money claimed by, or ordered
to be paid to, a person as compensation
for loss or injury.1® We do not believe
that the term “damages” is appropriate
in the context of borrower defense,
because the Department is limited by
statute to providing relief to the
borrower on his or her Direct Loan and
may not provide a borrower with the
complete amount or types of
compensation that might traditionally
be considered to be damages at law.

There is no quantum or minimum
amount of detriment required to have a
borrower defense claim, and the denial
of any identifiable element or quality of
a program that is promised but not
delivered due to a misrepresentation
can constitute such a detriment. In
contrast, proposed § 685.222(i) provides
that the trier-of-fact, who may be a
designated Department official for
borrower defenses determined through
the process in § 685.222(i) or a hearing
official for borrower defenses decided
through the processes in § 685.222(f) to
(h), will determine the appropriate
amount of relief that should be afforded
the borrower under any of the standards
described in §685.222 and § 685.206(c),
including substantial misrepresentation.
We explain the considerations for triers-
of-fact for relief determinations under
the “Borrower Relief” section of this
document.

Changes: We have revised
§685.222(d) to clarify that a borrower
must have relied upon a substantial
misrepresentation to his or her
detriment.

Comments: Several commenters
expressed concern about the factors
listed in proposed § 685.222(d)(2). A
couple of commenters suggested that all
of the additional factors listed in
§685.222(d)(2) should be removed. One
commenter argued that the factors do
not establish the falsity or misleading
nature of a substantial
misrepresentation claim. Another
commenter stated that the factors are
subjective and would be difficult to
prove or disprove and thus should be
removed in their entirety.

A couple of commenters disagreed
with specific factors listed in proposed
§685.222(d)(2). One commenter stated
that the factor pertaining to failure to
respond to information was
unnecessary, because passive and
requested disclosures are already
enforceable through existing consumer
compliance requirements. Another

18 See Black’s Law Dictionary (10th ed. 2014).
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commenter stated that the factors
should not include failures to respond
to information, or that this factor should
be revised to include only purposeful
failures to provide requested
information. The commenter argued that
a failure to respond promptly may be
due to routine events or extraneous
factors, such as an enrollment officer’s
vacation or workload issues, or a
student’s own delay of enrollment. A
commenter also requested clarification
as to the “‘unreasonable emphasis on
unfavorable consequences of delay”
language. This commenter argued that
under this factor, routine, truthful
provisions of information regarding
timelines and possible late fees or other
consequences as a result of actions such
as late enrollment or making late
housing arrangements may be viewed as
improper conduct.

One commenter expressed support for
the factors listed in §685.222(d)(2),
stating that it agreed with the
Department that misrepresentations
should be viewed in the context of
circumstances, including the possible
use of high pressure enrollment tactics.

One commenter expressed concern
that decision makers would expect to
see one or more of the newly added
factors before finding that a substantial
misrepresentation exists. This
commenter suggested that the
Department clarify that a borrower need
not show the factors to have a claim for
substantial misrepresentation under
borrower defense.

Several commenters stated that the
factors listed in proposed
§685.222(d)(2) were insufficient as part
of the standard for substantial
misrepresentation, as many problematic
practices relating to high pressure and
abusive sales practices do not
necessarily involve misrepresentations
as opposed to puffery or abusive or
unfair practices.

Discussion: We disagree with the
commenters’ suggestion to remove the
non-exhaustive list of factors in
§685.222(d)(2). We appreciate the
concerns that the factors do not
necessarily prove whether a statement
was erroneous, false, or misleading.
However, as explained in the NPRM, 81
FR 39343, we believe it is appropriate
to consider factors that may have
influenced whether a borrower’s or
student’s reliance upon a
misrepresentation to his or her
detriment is reasonable, thus elevating
the misrepresentation to a substantial
misrepresentation under § 668.71 and
§685.222(d) for the purposes of
evaluating a borrower defense claim. We
recognize that such factors consider the
viewpoint of the borrower as to his or

her reliance on a misrepresentation and
may be subjective. However, in
evaluating whether a statement is a
misrepresentation, the Department will
consider whether the statement is a
misrepresentation “under the
circumstances” and consider the totality
of the situation, in addition to the
reasonable reliance factors listed in
§685.222(d)(2). We also disagree with
commenters that the factors are
insufficient as part of the substantial
misrepresentation standard. As
discussed earlier in this section, we
decline to include standards such as
unfair or abusive acts or practices,
which some commenters have stated
would address issues such as puffery
and abusive sales practices that may
occur absent a misrepresentation,
because of a lack of clear precedent and
guidance. We believe that consideration
of the factors, if the trier-of-fact
determines that they are warranted
under § 685.222(d)(2), strikes a balance
between the Department’s interests in
establishing consistent standards by
which the Department may evaluate
borrower defenses; providing borrowers
and schools with clear guidance as to
conduct that may form the basis of a
borrower defense claim, and providing
appropriate relief to borrowers who
have been harmed.

We understand the concern raised by
commenters that a failure to respond to
a borrower’s requests for more
information, including regarding the
cost of the program and the nature of
any financial aid, 34 CFR 685.222(d)(iv),
may be due to unintentional and routine
events such as an employee’s oversight
and vacation schedule. However, as
discussed earlier in this section, we
disagree that the substantial
misrepresentation standard should
include an element of intent. We also
disagree that the factor is unnecessary,
as different States and oversight entities
may have differing disclosure standards
and institutions’ compliance with such
standards may vary.

Section 685.222(d)(2)(ii) notes that in
considering whether a borrower’s
reliance was reasonable, that an
“unreasonable” emphasis on the
unfavorable consequence of a delay may
be considered. Generally, we do not
believe that routine and truthful
provisions of information such as
timelines and fees to a borrower are
unreasonable. However, as discussed,
the standard requires that a
consideration of any of the factors listed
in §685.222(d)(2) also include
consideration of whether a statement is
a misrepresentation under the
circumstances or, in other words, in the
context of the situation.

We also disagree that further
modification of the regulations is
needed to clarify that the factors do not
need to exist for a borrower to have a
borrower defense under § 685.222(d).
We believe that in stating that the
Secretary ‘“may consider, if warranted”
whether any of the factors listed in
§685.222(d)(2) were present, that the
Department’s intent is clear that the
factors do not need to be alleged for a
substantial misrepresentation to be
established.

Changes: None.

Comments: One commenter stated
that the preponderance of evidence
standard established in the regulation,
combined with the lower proof standard
of preponderance of the evidence for
misrepresentation, would open the door
to frivolous claims. One commenter
expanded on this position, asserting that
the evidentiary standard in most States
for fraudulent misrepresentation is clear
and convincing evidence.

One commenter requested
clarification regarding the reasonable
reliance and the preponderance of
evidence standard for the purposes of
the substantial misrepresentation,
raising as an example, that an error or
oversight in one publication should not
satisfy the preponderance of the
evidence standard for substantial
misrepresentation, if the statement was
otherwise correct and complete in all of
the school’s other publications.

Discussion: We disagree that a
“preponderance of the evidence” is a
lesser standard of proof than what is
used currently. As explained in the
NPRM, 81 FR 39337, we believe that
this evidentiary standard is appropriate
as it is both the typical standard in most
civil proceedings, as well as the
standard used by the Department in
other processes regarding borrower debt
issues. See 34 CFR 34.14(b), (c)
(administrative wage garnishment); 34
CFR 31.7(e) (Federal salary offset).

We understand that some commenters
have concerns about baseless charges
and frivolous claims that may be
brought by borrowers as borrower
defenses and lead to liabilities for
schools. However, as established in
§685.222(e)(7) and (h), in determining
whether a school may face liability for
a borrower defense claim or a group of
borrower defense claims, the school will
have the opportunity to present
evidence and arguments in a fact-
finding process in accordance with due
process. If, for example, during the
course of such a fact-finding process,
the school provides proof that a
misstatement or oversight in one
publication was otherwise correct and
complete in the school’s other
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publications, such evidence may be
determinative as to whether a
borrower’s reliance on the original
misrepresentation was reasonable under
the circumstances, as required under
§668.71 and §685.222(d). However, the
probative value of such evidence will
vary depending on the facts and
circumstances of each case. We also
discuss comments relating to the
evidentiary standard under “General.”

Changes: None.

Comments: Several commenters
suggested that we provide schools with
specific safe harbors or defenses to
substantial misrepresentation borrower
defense claims. One commenter
suggested such safe harbors could
include a demonstration that an alleged
misstatement is found to be true and not
misleading when made; proof that a
student participated in Student Loan
Entrance counseling despite a claim that
the student did not understand
repayment requirements; proof that a
borrower failed to obtain a professional
license due to his or her own behavior
despite having been provided with
information on professional licensing
requirements; a showing that the
student has been made whole by the
school; proof that the student has signed
acknowledgements as to the information
about which the student is claiming to
have been misled; or underlying
circumstances that are based on
standard operational or institutional
changes.

Another commenter stated that
schools should be provided with
defenses in the form of proof that the
misrepresentation had been
subsequently corrected by the school or
that the institution had policies,
procedures, or training in place to
prevent the misrepresentation at issue.

Discussion: We disagree with
commenters that specific defenses or
safe harbors should be included in the
regulations. Many of the factors listed
by commenters, such as whether a
student participated in entrance or exit
counseling, proof of the availability of
or receipts of accurate information by a
student, or proof of underlying
circumstances that are based on
standard operational or institutional
changes that should have been apparent
to the borrower or student may be
important evidence in the Department’s
consideration of whether a borrower’s
reliance upon an alleged
misrepresentation is reasonable, as
required by § 685.222(d). However,
determinations as to the impact of such
factors may vary significantly
depending on the type of allegations
made and the facts and circumstances at
issue. As a result, we do not believe that

the inclusion of such factors is
appropriate.

Similarly, other factors noted by
commenters, such as a showing that a
student has already been made whole by
the school may, depending on the
specific circumstances, be important
considerations for the Department in its
determination of whether a borrower
may be entitled to relief or to the
determination of the amount of relief
under § 685.222(i), which in turn will
affect the amount of liability a school
may face in either the separate
proceeding for recovery under
§685.222(e)(7) or in the group process
described in § 685.222(h). Given that the
importance of such factors will vary
depending on the circumstances of each
case, we also do not believe that the
inclusion of such factors is appropriate
for the regulations.

Section 668.71 defines a
“misrepresentation” as any false,
erroneous, or misleading statement. If
an alleged misstatement can be proven
to be true statement of fact when made,
not false or erroneous, and it is not
misleading when made, then such
statements would not be actionable
misrepresentations under the standard.
However, as explained previously in
this section, to determine whether a
statement that was true at the time of its
making was misleading, the Department
will consider the totality of the situation
to determine whether the statement had
“the likelihood or tendency to mislead
under the circumstances” or whether it
“omit[ted] information in a way as to
make the statement false, erroneous, or
misleading.” The Department will also
look to whether the reliance by the
borrower was reasonable. This would
include a consideration of whether a
misrepresentation has been corrected by
the school in such a way orin a
timeframe so that the borrower’s
reliance was not reasonable. This would
also mean that, generally, claims based
only on the speaker’s opinion would not
form the basis of a borrower defense
claim under the standard, if it can be
determined that under the
circumstances borrowers would
understand the source and limitations of
the opinion.?9 For the same reason, it is
our understanding that claims based on
exaggerated opinion claims, also known
as ‘“‘puffery,” would also generally not

191t should be noted, however, that a claim
phrased as an opinion may still form the basis of
a substantial misrepresentation, if the borrower
reasonably interpreted the statement as an implied
statement of fact, see, e.g., FTC Policy Statement on
Deception, 103 F.T.C. at 184, or if any of the factors
listed in § 685.222(d)(2) existed so as to affect the
reasonableness of the borrower’s reliance on the
misrepresentation.

be able to form the basis of a
misrepresentation under State or
Federal consumer protection law.20
However, the determination of whether
a statement is an actionable
misrepresentation will necessarily
involve consideration of the
circumstances under which the
representation was made and the
reasonableness of the borrower’s
reliance on the statement.

We do not believe that the existence
of policies, procedures, or training to be
a defense to the existence of a
substantial misrepresentation. As
discussed earlier in this section, the
Department does not consider intent in
determining whether a substantial
misrepresentation was made and
believes that a borrower should receive
relief if the borrower reasonably relied
upon a misrepresentation to his or her
detriment.

Changes: None.

Comments: Several commenters
expressed concerns regarding the
subject matter or topics upon which a
substantial misrepresentation may be
based. A few commenters expressed
concerns that the substantial
misrepresentation standard narrows the
scope of borrower defenses by not
including claims relating to campus
safety and security, as well as those for
sexual or racial harassment. One
commenter expressed the view that not
including such non-loan related issues
is inconsistent with the purpose of the
HEA and the borrower defense
regulations. Another commenter said
that by excluding such topics, the
substantial misrepresentation standard
targets just proprietary institutions and
excludes traditional colleges.

Another commenter asked whether
statements about topics such as cafeteria
menu items, speakers hosted by a
school, or opponents on a team’s
athletic schedule would be considered
substantial misrepresentations.

One commenter supported using 34
CFR part 668, subpart F, as the basis for
borrower defense claims, including
limiting substantial misrepresentation
claims to the categories listed in subpart
F.

Discussion: We explain earlier our
reasons for why subjects that do not
relate the making of a borrower’s loan or
the provision of educational services for
which the loan was provided, such as
sexual or racial harassment and campus
safety or security, are included within
the scope of the borrower defense
regulations.

20 See, e.g., Rasmussen v. Apple Inc., 27 F. Supp.
3d 1027 (N.D. Cal. 2014); FTC Policy Statement on
Deception, 103 F.T.C. 110.
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As also discussed earlier in this
section, we disagree that the substantial
misrepresentation standard targets
proprietary institutions and excludes
issues facing public and private non-
profit schools.

In response to questions about
whether misrepresentations on specific
topics may form the basis of a borrower
defense, we note such determinations
will necessarily be fact and situation
specific-dependent inquiries. As
proposed, the substantial
misrepresentation standard considers a
number of factors in determining
whether a borrower defense claim may
be sustained. Proposed § 685.222(d)
specifies that the borrower defense
asserted by the borrower must be a
substantial misrepresentation in
accordance with 34 CFR part 668,
subpart F, that the borrower reasonably
relied on when the borrower decided to
attend, or to continue attending, the
school. 34 CFR part 668, subpart F,
specifically limits the scope of
substantial misrepresentation to
misrepresentations concerning the
nature of an eligible institution’s
educational program, 34 CFR 668.72;
the nature of an eligible institution’s
financial charges, id. at § 668.73; and
the employability of an eligible
institution’s graduates, id. at § 668.74. If
a misrepresentation falls within one of
these categories, then it may be a
misrepresentation upon which a
borrower may assert a borrower defense
claim. However, as required by the
revised language of § 668.71, the
Department would consider the totality
of the situation to determine whether
the statement was false, erroneous, or
misleading “under the circumstances.”
Additionally, the borrower would have
to show that he or she reasonably relied
upon the misrepresentation to his or her
detriment in deciding to attend the
school or in continuing his or her
attendance at the institution under
proposed § 685.222(d). If such
requirements are met, then it is possible
that a substantial misrepresentation may
form the basis of a borrower defense
claim.

Changes: None.

Comments: Several commenters
expressed concern that the standard
would result in schools being held
liable for misrepresentations of
contractors and others acting on their
behalf. According to one commenter,
this standard is acceptable for
enforcement activities conducted by and
guided by the Department in its
discretion, but is not suitable for
borrower defense. Another commenter
stated that, as proposed, § 685.222 is
unclear, because under § 685.222(a), a

borrower defense is limited to the act or
omission of the school, whereas under
§685.222(d), it does not appear to be
clear that the act or omission may be by
the school’s representatives.

Discussion: In response to concerns in
2010 that institutions may be held
accountable for false or misleading
statements made by persons with no
official connection to a school, the
Department narrowed the scope of
substantial misrepresentation to
statements made by the school, the
school’s representatives, or any
ineligible institution, organization, or
person with whom the eligible
institution has an agreement to provide
educational programs or those that
provide marketing, advertising,
recruiting, or admissions services. 75 FR
66916. As explained in 2010, such
persons actually either represent the
school or have an agreement with the
school for the specific purposes of
providing educational programs,
marketing, advertising, recruiting, or
admissions services. Section
§685.222(d) similarly names the
persons and entities making a
substantial misrepresentation upon
which a borrower may assert a claim
and echoes the official relationships in
§668.71. We believe the definition
provided in proposed § 685.222(d) does
not need further clarification. We also
believe that the specific persons and
entities identified in § 685.222(d) upon
whose substantial misrepresentation a
borrower may assert a borrower defense
claim is appropriate for the same
reasons stated in 2010 as to their
appropriateness for § 668.71 and decline
to make any changes in this regard.

Changes: None.

Comments: One commenter requested
that borrower defense claims extend to
guaranty agencies and, specifically,
suggested that § 685.222(d)(2) be revised
to enable the Secretary to consider
certain factors, listed in §685.222(d)(2),
to determine whether a guaranty
agency'’s reliance on a substantial
misrepresentation is reasonable.

Discussion: The Department’s
authority to regulate borrower defenses
arises from Section 455(h) of the HEA,
which describes borrower defenses that
may be asserted by a borrower to the
Department for loans made under the
Direct Loan Program. We do not believe
that it is appropriate to include guaranty
agencies, which are not participants in
the Direct Loan Program, in the
borrower defense regulations and
decline the commenter’s suggestion.

Changes: None.

Comments: One commenter
concurred with the Department’s goal of
deterring misrepresentations, but

requested that the Department exempt
foreign institutions with relatively small
numbers of American students from the
regulation. The commenter stated that
eligible foreign institutions are governed
by different countries’ laws and
oversight regimes, and that there are no
indicators that the issues giving rise to
borrower defense claims have affected
Americans enrolled in foreign
institutions.

Discussion: We do not agree that it
would be appropriate to ignore any
potential harm to students that may
constitute the basis of a borrower
defense from schools participating in
the Direct Loan Program, whether such
institutions are foreign or domestic. The
standards proposed in § 685.222 for
borrower defense were drafted for the
purpose of ensuring that students
receive consistent and uniform
treatment for borrower defense claims,
regardless of the type of institution.
Exempting some institutions from the
borrower defense process, whether
partially or fully, would undermine the
effectiveness of the regulation in
providing relief for borrowers and
providing the Department with
information on misconduct forming the
basis of borrower defenses among
institutions participating the Direct
Loan Program.

Changes: None.

Limitations on Department Actions To
Recover

Comments: Commenters objected to
the proposal to remove the limitations
period in current § 685.206(c) to
Department action to recover from the
school for losses arising from borrower
defense claims on both loans made
before July 1, 2017, and those made
thereafter. Section 685.206(c) refers to
§685.309(c), which in turn refers to the
three-year record retention requirement
in § 668.24. The current regulations also
provide that the three-year limitation
would not apply if the school received
actual notice of the claim within the
three-year period. Commenters objected
for a variety of reasons.

Several commenters argued that it
would be unduly burdensome and
expensive for institutions to retain
records beyond the mandatory three-
year record retention period. These
commenters also argued that it would be
unfair for an institution to have to
defend itself if it no longer has records
from the time period in question. One
commenter also noted that it would be
difficult for the Department to assess
claims in the absence of records. One
commenter disagreed with the
Department’s statements in the NPRM
that institutions have not previously
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relied on the three-year limitations
period and student-specific files are
likely unnecessary to a borrower
defense claim. A commenter asserted
that the records to which the current
record retention rule applies—including
the Student Aid Report (SAR),
documentation of each borrower’s loan
eligibility, documentation of each
borrower’s receipt of funds,
documentation of exit counseling,
documentation of the school’s
completion rates, among numerous
other categories of documents—would
be relevant and that the Department had
failed to demonstrate that resolution of
borrower defense claims would rarely, if
ever, turn on the records to which the
three-year record retention rule now
applies. The commenter contended that
these records will likely go to the heart
of borrower claims concerning
misrepresentation regarding student
loans.

Some commenters stated that schools
have tied their general record retention
policies to the three-year student aid
record retention regulation. Other
commenters contended that the
proposal would place an unfair, and
unnecessary burden on schools by
requiring them to retain records
indefinitely, even though a borrower
would reasonably be expected to know
within a few years after attendance
whether the student had a claim
regarding the training he or she had
received. Some commenters argued that
due process requires a defined
limitations period so that borrowers and
schools would know how long to retain
relevant records. These commenters also
suggested that a defined limitation
period would promote early awareness
of claims, and proposed a six-year
period for recovery actions on both
misrepresentation and contract claims.

A commenter asserted that periods of
limitation are enacted not merely to
reduce the risk of failing memories and
stale evidence, but to promote finality of
transactions and an understanding of
the possible risks that may arise from
transactions. This proposed change, the
commenter asserts, frustrates these
objectives served by periods of
limitation. One commenter contended
that an unlimited record retention
period would increase the risk that data
security lapses could occur.

One commenter suggested that the
limitation period for recovery actions
should be tied to the rule adopted by the
school’s accreditor, or to the statute of
limitations in the State, as even non-
student specific records, such as
catalogs (which the Department noted
are likely be the basis of borrower
defense claims), are likely to be

destroyed at the end of these retention
periods. Another commenter viewed the
proposal as an impermissible retroactive
regulation, by converting what was
enacted as defense to repayment into an
affirmative recovery claim, available to
the Department for recovery for losses
from actions of the school that occurred
before the new regulation took effect.
Discussion: We fully address in the
NPRM at 81 FR 39358 the contention
that removing or extending a limitation
period is unconstitutional and beyond
the power of the Department.2? As to the
objections that the change would be
unfair because schools in fact relied on
the record retention rules, we note first
that these record retention rules require
the school to retain specific, particular
student-aid related records. We include
the specific records that must be
maintained in order to provide the
context in which to address the
commenters’ assertion that these records
would go to the heart of borrower
defense claims. 34 CFR 668.24. The
commenters identify no lawsuits in
which resolution of the dispute actually
turned on any of the records listed here
and, with minor exceptions, we are
aware of no lawsuits against schools by
borrowers or government entities, or
borrower defense claims presented to
the Department, in which the records
described here are dispositive. In a
handful of instances, recognition of
borrower defenses under § 685.206
turned on records showing whether
refunds owed to students had in fact
been made, a requirement ordinarily
examined in the routine required
compliance audit and in Department
program reviews. In a few other cases,
Department reviews have identified
instances in which the school falsified
determinations of satisfactory academic
progress, another matter commonly
examined in routine audits and program
reviews, and we are amending the false
certification discharge provisions to
ensure that the Department can
implement relief when this particular
failure is identified. In contrast, even a
cursory review of claims raised by
students and student borrowers over the
years that would constitute potential

21 We add only that statutes of limitation
applicable to government actions to collect these
claims affect only the ability to recover by a
particular action, and do not extinguish claims.
Thus, a suit by the government to collect a liability
arising in title IV, HEA program remains governed
by the limitation periods in 28 U.S.C. 2415(a), while
actions to collect by Federal offset have not, since
subsection (i) was added to § 2415 by the 1982 Debt
Collection Act to exempt actions to collect by
administrative offset under 31 U.S.C. 3716, which
originally imposed a 10-year statute of limitations,
until amended in 2008 to remove any limitation
period from collection by Federal offset.

borrower defense claims have turned
not on the individualized aid-specific
records itemized in the Department’s
record retention regulations, but on
broadly disseminated claims regarding
such matters as placement rates,22
accreditation status,23 and employment
prospects.24

Whether a school actually retains
records relevant to the borrower’s claim
does not determine the outcome of any
claim, because the borrower—and in
group claims, the Department—bears
the burden of proving that the claim is
valid. The borrower, or the Department,
must therefore have evidence to
establish the merit of the claim, a
prospect that becomes more unlikely as
time passes. If the borrower or the
Department were to assert a claim
against the school, the school has the
opportunity to challenge the evidence
proffered to support the claim, whether
or not the school itself retains
contradictory records.

We acknowledge, however, that
institutions might well have considered
their potential exposure to direct suits
by students in devising their record
retention policies for records that may
in fact be relevant to borrower defense
type claims. Although we consider
applicable law to support collection of
claims by offset without regard to any
previously applicable limitation period,
we recognize that the burden of doing
so may be unwarranted after the
limitation period otherwise applicable
had expired and the institution had no
reason to expect that claims would arise
later. Under current regulations, there is
no limit on the time in which the
Department could take recovery action
if the institution received notice of a
claim within the three-year period.
Under the current regulation, an
institution must have “actual notice of
a claim” to toll the three-year period.
An institution would in fact have ample
warning that the claims may arise from
other events besides receipt of a claim
from an individual, such as lawsuits

22 See Armstrong v. Accrediting Council for
Continuing Educ. & Training, Inc., 168 F.3d 1362,
1369 (D.C. Cir. 1999), opinion amended on denial
of reh’g, 177 F.3d 1036 (D.C. Cir. 1999)

23 California v. Heald Coll., No. CGC-13-534793,
Sup. Ct. Cty of San Francisco (March 23, 2016);
Consumer Fin. Prot. Bureau v. Corinthian Colls.,
Inc., No. 1:14-CV-07194, 2015 WL 10854380 (N.D.
111. Oct. 27, 2015); Ferguson v. Corinthian Colls.,
Inc., 733 F.3d 928 (9th Cir. 2013); Moy v. Adelphi
Inst., Inc., 866 F. Supp. 696, 706 (E.D.N.Y. 1994)
(upholding claim of common law misrepresentation
based on false statements regarding placement
rates.); Lilley v. Career Educ. Corp., 2012 IL App
(5th) 100614-U (Oct. 25, 2012); Fed. Trade Comm’n
v. DeVry Educ.Group, Inc., C.A. No. 15-CF-00758
(S.D. Ind. Filed Jan. 17, 2016).

24 Suarez v. E. Int’l Coll., 428 N.J. Super. 10, 50
A.3d 75 (App. Div. 2012).
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involving the same kind of claim, law
enforcement agency investigations, or
Department actions. State law,
moreover, already commonly recognizes
that the running of limitation periods
may be suspended for periods during
which the claimant had not yet
discovered the facts that would support
a claim, and may impose no limit on the
length of the suspension, effectively
allowing a claim to be asserted long
after the otherwise applicable limitation
period had run. The limitation period
applicable to a particular recovery claim
will thus depend—for current loans—on
the limitation period State law would
impose on an action by the student
against the institution for the cause of
action on which the borrower seeks
relief, as that period may be affected by
a discovery rule, as well as whether an
event has occurred within that period to
give the institution notice. The current
three-year limit would be retained,
subject to the notice provisions, if that
limit exceeded the applicable State law
limitation. For new loans, the applicable
periods would be those in
§685.222(e)(7) and § 685.222(h)(5); for
actions based on judgments, no
limitation would apply.

We recognize that the retention of
records containing personally
identifiable information poses data
security risks. However, the school
already faces the need to secure such
information, and we expect the school
to have already adopted steps needed to
do so. The regulation does not impose
any new record retention requirement.

Changes: We have amended
§685.206(c) to remove the provision
that the Secretary does not initiate a
recovery action later than three years
after the last year of attendance, and we
have modified § 685.206(c)(3) to provide
that the Department may bring a
recovery action against the school
within the limitation period that would
apply to the cause of action on which
the borrower defense is based, unless
within that period the school received
notice of the borrower’s claim. We have
further modified the regulations to state
that notice of the borrower’s claim
includes actual notice from the
borrower, a representative of the
borrower, or the Department, of a claim,
including notice of an application filed
pursuant to § 685.222 or § 685.206(c);
receipt of a class action complaint
asserting relief for a class that may
include the borrower for underlying
facts that may form the basis of the
borrower defense claim; and notice,
including a civil investigative demand
or other written demand for
information, from a Federal or State
agency that it is initiating an

investigation into conduct of the school

relating to specific programs, periods, or
practices that may affect the student for

underlying facts that may form the basis
of the borrower defense claim.

We have also revised §685.222(h)(5)
and (e)(7) to provide that the
Department may bring a recovery action
against the school for recovery of claims
brought under § 685.222(b) at any time,
and may bring a recovery action for
recovery of claims brought under
§685.222(c) or (d) within the limitation
period that would apply to the cause of
action on which the borrower defense is
brought, unless within that period the
school received notice of the borrower’s
claim. The Department further modifies
§685.222(h)(5) to include the same
description of events that constitute
notice as described above.

Comments: One commenter requested
that the Department continue the three-
year statute of limitations period for
loans disbursed prior to July 1, 2017.
Another commenter suggested it would
be unfair for the Department to hold an
institution accountable for claims going
back more than ten years.

Discussion: As noted in the NPRM,
the Department will continue to apply
the applicable State statute of
limitations to claims relating to loans
disbursed prior to July 1, 2017. We also
note that we will apply all aspects of
relevant State law related to the statute
of limitations as appropriate, including
discovery rules and equitable tolling.
However, these comments may reflect a
drafting error in the NPRM that
suggested loans disbursed prior to July
1, 2017, would be subject to the new
limitations period established by the
final regulations.

Changes: We have revised
§685.222(a)(5) to make clear that the
six-year statute of limitations period
established under that section does not
apply to claims under § 685.206(c).

Expansion of Borrower Rights

Comments: A number of commenters
noted that the regulations in proposed
§685.206(c) expand the rights of
borrowers by allowing borrowers to
assert defenses regardless of when the
loan was disbursed. Under the current
regulations, a defense to repayment is
available only when collection on a
Direct Loan has been initiated against a
borrower, such as wage garnishment or
tax offset proceedings. The commenters
asserted that the revisions to the
borrower defense regulations have
reconstituted current defenses to
collection, so they now serve as the
bases for expanded borrower rights to
initiate an action for affirmative debt
relief at any time.

Discussion: We disagree that proposed
§685.206(c) would be an expansion of
borrowers’ rights as to the context in
which a borrower defense may be
raised. As explained by the Department
in 1995, 60 FR 37769-37770, the Direct
Loan borrower defense regulations were
intended to continue the same treatment
for borrowers and the same potential
liability for institutions that existed in
the FFEL Program—which allowed
borrowers to assert both claims and
defenses to repayment, without regard
as to whether such claims or defenses
could only be brought in the context of
debt collection proceedings.
Specifically, FFEL borrowers’ ability to
raise such a claim was pursuant the
Department’s 1994 inclusion in the
FFEL master promissory note for all
FFEL Loans a loan term 25—that remains
in FFEL master promissory notes to this
day—stating that for loans provided to
pay the tuition and charges for a for-
profit school, “any lender holding [the]
loan is subject to all the claims and
defenses that [the borrower] could assert
against the school with respect to [the]
loan” (emphasis added).26 See also Dept.
of Educ., Dear Colleague Letter Gen 95—
8 (Jan. 1995) (stating the Department’s
position that borrower defense claims
would receive the same treatment as
they were given in the FFEL program,
which allowed borrowers to not only
assert defenses but also claims under
applicable law).

We also disagree that the revisions to
§685.206(c) expand any timeframe for a
borrower to assert a borrower defense.
As explained above, the Department’s
borrower defense regulation at
§685.206(c) was based upon the right of
FFEL borrowers to bring claims and
defenses, which in turn was adopted
from the FTC’s Holder Rule provision.
The FTC has stated that applicable State
law principles, such as statutes of
limitations as well as any principles that
would permit otherwise time-barred
claims or defenses against the loan
holder, apply to claims and defenses
brought pursuant to a Holder Rule
provision.2? The Department’s position
on the application of any applicable
statutes of limitation or principles that

25 This loan term was adapted from a similar
contract provision, also known as the Holder Rule,
required by the Federal Trade Commission (FTC) in
certain credit contracts. See 40 FR 533506.

26 The substance of this loan term was also
adopted as part of the FFEL Program regulations at
34 CFR 682.209(g) in 2009.

27 Letter from Stephanie Rosenthal, Chief of Staff,
Division of Financial Practices, Bureau of Consumer
Protection, FTC to Jeff Appel, Deputy Under
Secretary, U.S. Dep’t. of Educ. (April 7, 2016),
available at www.ftc.gov/policy/advisory-opinions/
letter-stephanie-rosenthal-chief-staff-division-
financial-practices-bureau.
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may permit otherwise time-barred
claims is the same as the FTC’s. We do
not seek to change this position in
revising § 685.206(c), which would
apply to loans first disbursed before July
1, 2017.

Changes: None.

Administrative Burden

Comments: A group of commenters
questioned the validity of the
Department’s argument that maintaining
a State-based standard would be
administratively burdensome. The
commenters suggested that the
Department could establish a system for
determining which State’s laws would
pertain to students enrolled in distance
education programs.

Several commenters criticized the
Federal standard as being too broad and
vague to provide sufficient
predictability to institutions. One of
these commenters asserted that the
proposed regulations could encourage
borrowers to file unsubstantiated
claims. Many commenters noted that
borrowers have existing avenues to
resolve issues with their schools, using
the complaint systems provided by
institutions, accrediting agencies, and
States, as well as judicial remedies.

One commenter suggested that the
implementation of the proposed
regulations would hamper interactions
between school employees and students
by creating an environment where any
interaction could be misconstrued and
used as a basis for borrower defense.
The commenter concluded that this
dynamic would increase the burden on
schools as they seek to implement
means of communicating to and
interacting with borrowers that mitigate
risk.

Several commenters recommend that
the Federal standard describe the
specific acts and omissions that would
and would not substantiate a borrower
defense claim. Another commenter
suggested that the final rule include
examples of serious and egregious
misconduct that would violate the
Federal standard.

Discussion: Reliance upon State law
not only presents a significant burden
for Department officials who must apply
and interpret various State laws, but
also for borrowers who must make the
threshold determination as to whether
they may have a claim. Contrary to the
commenter’s assertion, this challenge
cannot be resolved through the
Department’s determination as to which
State’s laws would provide protection
from school misconduct for borrowers
who reside in one State but are enrolled
via distance education in a program
based in another State. Some States

have extended their rules to protect
these students, while others have not.

We agree with commenters that the
Federal standard does not provide
significant predictability to institutions
regarding the number or type of
borrower defense claims that may be
filed or the number of those claims that
will be granted. However, the purpose
of the Federal standard is not to provide
predictability, but rather, to streamline
the administration of the borrower
defense regulations and to increase
protections for students as well as
taxpayers and the Federal government.
That being said, the bases for borrower
defense claims under the new Federal
standard—substantial
misrepresentation, breach of contracts,
and nondefault, contested judgments by
a court or administrative tribunal of
competent jurisdiction for relief—do
provide specific and sufficient
information to guide institutions
regarding acts or omissions pertaining to
the provision of Direct Loan or
educational services that could result in
a borrower defense claim against the
institution.

We do not agree that implementation
of the Federal standard will hamper
interactions between school personnel
and students. Institutions that are
providing clear, complete, and accurate
information to prospective and enrolled
students are exceedingly unlikely to
generate successful borrower defense
claims. While individuals may continue
to misunderstand or misconstrue the
information they are provided, a
successful borrower defense claim
requires the borrower to demonstrate by
a preponderance of the evidence that a
substantial misrepresentation or breach
of contract has occurred.

We decline to describe the specific
acts and omissions that would and
would not substantiate a borrower
defense claim, as each claim will be
evaluated according to the specific
circumstances of the case, making any
such description illustrative, at best. We
believe the elements of the Federal
standard and the bases for borrower
defense claims provide sufficient clarity
as to what may or may not constitute an
actionable act or omission on the part of
an institution.

Changes: None.

Authority

Comments: A group of commenters
expressed concern that the proposed
Federal standard exceeds the
Department’s statutory authority. This
same group of commenters opined that
the proposed Federal standard violates
the U.S. Constitution.

Two commenters suggested that the
proposed regulations have exceeded the
Department’s authority to promulgate
regulations for borrowers’ defenses to
repayment on their Federal student
loans when advanced collection activity
has been initiated. One of these
commenters suggested that loan
discharges based on institutional
misconduct should be pursued only
when the Department has court
judgments against a school, final
Department program review and audit
determinations, or final actions taken by
other State or Federal regulatory
agencies, after the school has been
afforded its due process opportunities.

Discussion: The Department’s
authority for this regulatory action is
derived primarily from Sections 454,
455, 487, and 498 of the Higher
Education Act, as discussed in more
detail in the NPRM. Section 454 of the
HEA authorizes the Department to
establish the terms of the Direct Loan
Program Participation Agreement, and
section 455(h) of the HEA authorizes the
Secretary to specify in regulation which
acts or omissions of an institution of
higher education a borrower may assert
as a defense to repayment of a Direct
Loan. Sections 487 and 498 authorize
the adoption of regulations to assess
whether an institution has the
administrative capability and financial
resources needed to participate in the
title IV, HEA programs.28

Support for regulating in particular
areas is also found in Section 432(a) of
the HEA, which authorizes the Secretary
to issue regulations for the FFEL
program, enforce or compromise a claim
under the FFEL Program; section 451(b)
provides that Direct Loans are made
under the same terms and conditions as
FFEL Loans; and section 468(2)
authorizes the Secretary to enforce or
compromise a claim on a Perkins Loan.

Section 452(j) of the GEPA authorizes
certain compromises under Department
programs, and the Administrative
Dispute Resolution Act, 31 U.S.C. 3711,
authorizes a Federal agency to
compromise or terminate collection of a
debt, subject to certain conditions.

The increased debt resolution
authority is provided in Public Law
101-552 and authorizes the Department
to resolve debts up to $100,000 without
approval from the Department of Justice
(DOJ).

The HEA vests the Department with
the sole authority to determine and

28 This discussion addresses the Department’s
authority to issue regulations in the areas described
below. As discussed earlier, the Department’s
authority to recoup losses rests on common law as
well as HEA provisions included among those cited
here.
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apply the appropriate sanction for HEA

violations. The Department’s authority

for the regulations is also informed by

the legislative history of the provisions

of the HEA, as discussed in the NPRM.
Changes: None.

Making of a Loan and Provision of
Educational Services

Comments: Several commenters
expressed support for the Department’s
efforts to limit the scope of borrower
defense claims by focusing the proposed
regulations on acts or omissions that
pertain to the provision of educational
services. However, these commenters
also suggested that the phrase,
“provision of educational services” was
open to interpretation and, as such, may
not effectively constrain potential
claims. One commenter suggested
revising the phrase to read, “provision
of educational services related to the
program of study.”

A number of commenters requested
that the clarification included in the
preamble to the NPRM, explaining that
claims pertaining to personal injury,
allegations of harassment, educational
malpractice, and academic or
disciplinary actions are not related to
the making of a borrower’s Direct loan
or the provision of educational services
be included in the regulatory text, as
they viewed these specific examples as
particularly helpful clarifications.

Two commenters listed a number of
specific circumstances that may or may
not fall within the scope of providing
educational services, and requested that
the Department provide an analysis of
these acts and omissions.

Another commenter remarked that the
Department’s efforts to limit the scope
of borrower defense claims by focusing
the proposed regulations on acts or
omissions that pertain to the provision
of educational services fell short of its
objective. Similar to other commenters,
this commenter requested that the
Department provide explicit
descriptions of the claims that would
and would not meet the proposed
standard.

Another commenter who shared this
view suggested the Department include
in the final regulations a discussion of
the factors that would be considered in
determining whether a borrower defense
claim pertained to the provision of
educational services.

Discussion: We appreciate the support
for our efforts to appropriately limit the
scope of borrower defense claims to
those that are related specifically to the
provision of educational services or the
making of a Direct Loan. We understand
the commenters’ interest in further
clarification. However, we do not

believe it is appropriate to provide
detailed institutional-borrower
scenarios, or a hypothetical discussion
of the analytic process the Department
would undertake to ascertain whether a
specific borrower’s claim related to the
provision of educational services or the
making of a Direct Loan at this time. As
is often the case in matters that address
an individual’s experience as part of the
Federal Student Aid process, the
Department’s determination of whether
a claim pertains to the provision of
educational services or the making of a
Direct Loan will depend greatly upon
the specific elements of that claim.

For example, while it may appear to
be a relatively straightforward clarifying
change to amend the regulatory
language to read, “provision of
educational services related to the
program of study,” such a change could
be interpreted to mean that claims
related to more general concerns
associated with the institution’s
provision of educational services would
not be considered. That is not our
intent, and we believe the regulatory
language as proposed best captures the
intended scope of borrower defense
claims.

Similarly, we do not believe that
including in the regulatory language
specific examples of acts or omissions
that would not be considered in a
borrower defense is appropriate at this
time. These circumstances may evolve
over time, necessitating a re-evaluation
of their relevance. The Department can
provide additional clarification, as
needed, through other documents, such
as a Dear Colleague Letter, Electronic
Announcement, or the FSA Handbook.

Changes: None.

Comments: One commenter
recommended that the phrase “making
of a Direct Loan” be revised to include
the phrase “for enrollment at the
school,” to ensure consistency with the
proposed regulatory language in
§685.222(a)(5). The commenter
suggested that this modification would
be required to ensure that all Direct
Loans a borrower has obtained attend a
school are covered by the regulation.

Discussion: We agree with the
commenter that such a change would
ensure consistency throughout the
regulation.

Changes: We have revised
§685.206(c) to include the qualifying
phrase, “for enrollment at the school”
when referring to the “making of the
loan.”

Comments: Several commenters
expressed concern that the proposed
borrower defense regulations would
limit borrower defense claims to acts or
omissions that occurred during the same

academic year in which the borrower
obtained a Direct Loan for which he or
she is now seeking a loan discharge.
One commenter suggested this concern
could be ameliorated by amending the
regulatory language in § 685.222(a)(5) to
include acts and omissions that occur
prior to enrollment (e.g., marketing,
recruitment) and after the borrower has
left the school (e.g., career placement).

Another commenter expressed
concern that the limitation of scope
would create of discrepancy between
loan proceeds that were used to pay for
tuition and loan proceeds used to pay
for other elements of the institution’s
cost of attendance.

Discussion: The preamble to the
NPRM explicitly acknowledged that the
proposed standard described in
§685.206(c) and § 685.222(b), (c), and
(d), would include periods of time prior
to the borrower’s enrollment, such as
when the borrower was being recruited
by the school, and periods of time after
the borrower’s enrollment, such as
when the borrower was seeking career
advising or placement services. 81 FR
39337.

The regulatory language in
§685.222(a)(5) refers to the making of a
Direct Loan that was obtained in
conjunction with enrollment at the
school. This would include all eligible
elements of the school’s cost of
attendance for which a Direct Loan can
be obtained. The language in § 685.222
does not restrict potential borrower
relief to the portion of a Direct Loan
used to pay for tuition.

Changes: None.

Comments: None.

Discussion: In further reviewing
proposed § 685.222(a)(6), the
Department has determined that
including an affirmative duty upon the
Department to notify the borrower of the
order in which his or her objections, if
he or she asserts other objections in
addition to borrower defense, to his or
her loan will be determined is too
burdensome because it would require
the expenditure of administrative
resources and time, even if not desired
by the borrower. The borrower may
contact the Department to find out the
status of his or her objections, including
borrower defense, if desired.

Changes: We have revised
§685.222(a)(6) to remove the
requirement that the Department notify
the borrower of the order in which his
or her objections to a loan will be
determined.

Limitation Periods (Statute of
Limitations)

Comments: Several commenters
requested that the Department allow
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students to recoup loan funds already
paid beyond the proposed six-year
statute of limitations. These commenters
argued that students often do not know
that they are entitled to relief for many
years. Some commenters stated that the
beginning of the time limit would be
difficult for borrowers to determine,
since it could vary depending on the
specifics of the alleged misconduct.
Another commenter stated that some
institutions have been defrauding
borrowers for decades. One commenter
stated that since there is no time limit
for false certification discharges, there
should not be a time limit for borrower
defenses. A group of commenters argued
that since there is no limit on the
Department’s ability to collect student
debt, there should not be a limit on the
ability of borrowers to recover. Other
commenters pointed to the relatively
smaller number of borrower
applications, as opposed to numbers of
borrower estimated to be eligible for
relief, from Corinthian as evidence that
many borrowers do not know they have
claims.

Discussion: As noted in the NPRM,
the six-year statute 29 of limitations is
only applicable to students’ claims for
amounts already paid on student loans.
A borrower may assert a defense to
repayment at any time. This rule
comports with the FTC Holder Rule 30
and general State law principles, as well
as general principles relating to the
defense of recoupment. See, e.g., Bull v.
United States, 295 U.S. 247, 262 (1935)
(“Recoupment is in the nature of a
defense arising out of some feature of a
transaction upon which the plaintiff’s
action is grounded. Such a defense is
never barred by the statute of limitations
so long as the main action itself is
timely.”) We understand that students
may not always be in a position to bring
borrower defense claims immediately,
but believe the final regulations strike a
balance between allowing borrowers
sufficient time to bring their claims and
ensuring that the claims are brought
while there is still evidence available to
assess the claims.

Changes: None.

General Process

Comments: Many commenters and
groups of commenters expressed

29In the NPRM, we explain our reasoning for
establishing a six-year statute of limitations for the
breach of contract and substantial
misrepresentation standards under § 685.222(c) and
(d). Further, we note that six-year period echoes the
period applicable to non-tort claims against the
United States under 28 U.S.C. 2401(a). See also 31
U.S.C. 3702.

30 The FTC Holder Rule is explained in more
detail elsewhere in the ““State Standard” and
“Expansion of Borrower Rights” sections.

concerns about potential due process
issues with the process proposed in
§685.222(e) for individual borrowers to
pursue borrower defense claims. These
commenters asserted that the
Department should allow institutions to
actively participate in all aspects of the
process, starting with a right to be
notified of the claim and an opportunity
to review the claimant’s assertions and
supporting documentation. These
commenters further proposed that the
Department’s hearing official should
advise the institution about the specific
arguments and documents used in the
fact-finding process. Some commenters
offered proposed timeframes for each
step in the review process, while
emphasizing that most determinations
should be made based solely on
document review.

Some of these commenters
acknowledged the value of not
establishing a purely adversarial
process, but emphasized the need to
balance the interests of providing relief
to students who were treated unfairly
with the rights of schools to defend
themselves, especially in light of the
possible financial and legal exposure to
institutions and potentially taxpayers.

Several commenters also contended
that the exclusion of school
participation in the individual process
is especially problematic because of the
fact-specific nature of such claims.
These commenters expressed their
belief that most individual cases cannot
be thoroughly investigated without
school input. Some commenters
suggested that the proposed regulations
flip the presumption of innocence that
applies in many processes on its head
and unfairly burdens institutions
without an adequate process to
vindicate their claims.

While many commenters emphasized
that the proposed process tilts too
favorably toward claimants, a few
commenters asserted that it may not
always fully protect the rights of
adversely affected borrowers.
Additionally, they noted that the
Department’s proposal removed not
only the option of arbitration, but also
the borrower’s choice in the makeup of
and the representation for the group.
These commenters asserted that the
rights of an individual claimant could
be adversely affected because of some
defect in a group claim that the
Department interprets will cover the
affected individual. They further stated
that borrowers have no recourse to
challenge the Department official’s
determination, who they allege will be
acting under a set of obtuse and poorly
defined rules, resulting in
determinations benefitting borrowers

who were not wronged and possibly
denying relief to deserving claimants.

Discussion: Schools will not be held
liable for borrower defense claims until
after an administrative proceeding that
provides them due process. The
Department already runs such
proceedings in its Office of Hearings
and Appeals on matters such as
assessing a school’s liability to the
Department or limiting, suspending, or
terminating a school’s title IV
participation.

We disagree that moving a claimant
from the individual process into the
group process negatively impacts the
borrower. In fact, we believe the
borrower may receive a faster decision
using the group process. Additionally,
the borrower maintains the ability to
request reconsideration if there is new
evidence that was not previously
considered. Finally, the borrower
retains the right to “opt-out” of the
group process.

The Department will outline specific
procedures, including other details
requested by the commenters, in a
separate procedural rule. We believe
this is the most appropriate place for
such detail.

Changes: None.

Comments: Many commenters
expressed concerns relating to proposed
§685.222(e)(3), which provides for a
Department official to administer the
individual borrower process. Many of
these commenters were concerned that
these officials would have too much
authority in deciding what evidence to
review and use in decision making.
Some of these commenters also argued
that giving the Department’s official the
sole discretion over disposition of the
claims actually denies borrowers certain
rights.

Several commenters claimed that the
Department official would be subject to
political influence and not necessarily
the unbiased, independent, and
impartial party needed in this role.

Discussion: Department officials make
independent decisions daily regarding
the merit of objections to loan
enforcement raised by borrowers who
default on their loans, and borrower
defense would be no different.
Department officials also make
decisions regarding institutional
liabilities to the Department and
enforcement actions against institutions.
These officials do so in accordance with
established standards in the APA for
such decisions made by administrative
agencies, such as ensuring that decision
makers do not report to individuals
responsible for managing or protecting
the funds of an agency.
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As discussed during negotiated
rulemaking, the Department also plans
to outline more specific details about
the process for schools and borrowers in
forthcoming procedural rules.

Changes: None.

Comments: Commenters argued that
the Department’s proposed structure in
§685.222(e) places too much authority
with the Department and its officials,
creating a conflict of interest. These
commenters had misgivings about
designating an official who would have
the ability to perform multiple
functions, including adjudicating cases,
creating groups from individual claims,
as well as advocating on behalf of the
group. Several commenters called for
separation between the investigative
and adjudicative functions.

Many of these commenters expressed
concern that the entire process created
conditions that would inevitably lead to
unfair treatment of schools. This
argument is based on the hypothesis
that the inherent conflicts in the
proposed investigative and adjudication
processes will result in a high number
of vindicated claims and the cost
associated with high levels of loan
forgiveness will force the Department to
seek indemnification from schools
regardless of the legitimacy of the
claims.

Numerous commenters also expressed
concerns that some of the Department
officials hearing cases may not have the
requisite experience to properly and
dispassionately evaluate and decide
these cases. Several commenters
specifically offered alternatives to the
Department’s officials, including using
independent hearing officials,
administrative law judges, or a third
party such as a member of the American
Arbitration Association to decide cases.
Some commenters specifically
suggested this separation to ensure the
decision maker would be more insolated
form political pressures.

One commenter also noted that the
proposed rule does not provide for
review of determinations by the
Secretary, which specifically limits the
Secretary’s authority.

Discussion: As we make clear
elsewhere here, the Department will
undertake any action to recover against
a school under specific procedures that
are being developed and will ensure an
opportunity for the school to present its
defenses and be heard. The process will
be comparable to that provided under
part 668, subpart G for actions to fine,
or to limit, suspend or terminate
participation of, a school, and under
part 668, subpart H for audit and
program review appeals. The hearing
will be conducted by a Department

official who is independent of the
component of the Department bringing
the action. This is currently done for
appeals under subparts G and H, and
like those procedures, the new
procedures would include an
opportunity for an appeal to the
Secretary. Any final decision reached in
these proceedings would be reviewable
under section 706 of the APA, 5 U.S.C.
706, as are final decisions under
subparts G and H. The separation of
functions under those subparts fully
complies with the requirements that
would apply under the APA, to which
some commenters have alluded, and
would be mirrored in the procedure
used for recoveries against schools.
However, neither the APA nor other
applicable law requires the Department
to provide an appeal from an
administrative decision maker to the
Secretary or other senior authority, and
the decision of the official designated
the authority to adjudicate individual
claims is final agency action, similarly
reviewable in an action brought under
section 706 of the APA. The Department
has conducted a great number of such
individual adjudications of borrower
objections to Federal payment offset and
wage garnishment over the past
decades, and neither those procedures,
nor those used for Federal salary offset,
include any provision for an appeal
from the decision of the designated
official to the Secretary. 34 CFR 30.33,
34 CFR part 31, 34 CFR part 34.

Changes: None.

Comments: One commenter expressed
support for restricting borrowers from
receiving relief where relief was already
granted for the same complaint through
a separate source. Conversely, another
commenter requested additional legal
recourse to collect damages beyond the
borrower defense to repayment process.

Discussion: The individual
application process in
§685.222(e)(1)(i)(C) requires the
borrower to inform the Department of
any other claim based on the same
information and any payments or
credits received resulting from such a
claim. The NPRM included performance
bond holders and tuition recovery
programs as examples of sources of
these payments or credits. The statutory
authority in section 455(h) of the HEA
provides for defense to repayment of a
Direct Loan. The Department’s ability to
provide relief for borrowers is
predicated upon the existence of the
borrower’s Direct Loan, and that relief is
limited to the extent of the Department’s
authority to take action on such a loan.
By providing relief appropriate to the
borrower’s loss, and based on the
amount borrowed, the Department

would provide relief under the relevant
statutory authority. A borrower may
pursue the payment of other damages
for costs not covered by the Direct Loan
in court or via other available avenues
without restriction.

Changes: None.

Comments: Several commenters
expressed concern for frivolous, false,
exaggerated, or politically driven claims
and the accompanying administrative
burden and cost this process will place
on institutions and the Department.
Commenters suggested a firm statute of
limitations for filing claims, increasing
the burden of proof for the student,
limiting opportunities to reopen cases,
and a prominently stated penalty for
filing false claims on the application
form to prevent false or exaggerated
claims.

Discussion: We believe the
commenters’ suggestions, though well
intentioned, would do little to reduce
any potential frivolous claims. As
outlined earlier, we believe we have
established a strong position for the
limitations periods and the burden of
proof in these regulations.

Additionally, an individual borrower
may only request reconsideration of an
application when he or she introduces
new information not previously
considered. The borrower defense
application form includes a certification
statement that the borrower must sign
indicating that the information
contained on the application is true and
that making false or misleading
statements subjects the borrower to
penalties of perjury. We believe these
protections against false or frivolous
claims are sufficient.

Changes: None.

Comments: Several commenters and
groups of commenters contended that
the Department should provide equal
relief to Direct Loan and FFEL
borrowers. These commenters objected
to the Department’s proposed process in
§685.206, which would require FFEL
borrowers who want to apply for a
borrower defense to consolidate their
FFEL Loans into the Direct
Consolidation Loans. These commenters
noted that over 40 percent of borrowers
with outstanding Federal loans have
FFEL Loans and conveyed that
borrowers were typically not able to
choose among Federal loan programs.
One commenter noted the inequities
pertain not only to borrowers, but also
to schools. Institutions with significant
FFEL volume face reduced risk of
Department efforts to recover funds.
One commenter specifically indicated
that requiring FFEL borrowers to
consolidate obliterates the use of the
group process because FFEL borrowers
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cannot be automatically included in the
group without further action on their
part.

These commenters also noted
inequities in relief for FFEL borrowers,
which includes no mechanism to seek
refund of amounts already paid by the
borrower. Thus, the commenters asked
the Department to stop all collection
activities upon receipt of a FFEL
borrower’s application to at least reduce
the amount the borrower pays on the
loan. Additionally, these commenters
requested that the Department apply
forbearance to FFEL borrowers in the
same manner as with Direct Loan
borrowers.

While expressing a strong preference
for identical treatment of Direct Loan
and FFEL borrowers, one commenter
also recognized that this might not be
possible, and suggested that the
Department could lessen the imbalance
by specifying that a referral relationship
existed between lenders and institutions
when a large number of borrowers at a
school had the same lender. Another
commenter suggested that the
Department make findings of groups of
borrowers entitled to discharge of their
loans and require FFEL lenders to
comply with them.

One commenter articulated that the
Department could take additional steps
to assist FFEL borrowers in multiple
ways. First, the commenter suggested
that the Department could compel a
lender or guaranty agency to discharge
a loan. This commenter further
suggested that borrowers who dispute a
FFEL Loan who are denied can appeal
a lender or guaranty agency’s decision
to the Secretary, giving the Department
final authority in each case. Finally, the
commenter indicated that the
Department could move groups of loans
under the Department’s responsibility as
it would in cases where a guaranty
agency closes. The commenter claimed
that the Department previously took
such action for false certification and
closed school discharges.

Discussion: We seek to provide an
effective process for all borrowers
within the Department’s ability under
applicable laws and regulations.

Current regulations do not require a
FFEL lender to grant forbearance under
these circumstances except with regard
to a FFEL borrower who seeks to pay off
that FFEL Loan with a Consolidation
Loan, and that requirement provides a
time-limited option. 34 CFR
682.211(f)(11). Because the Secretary
has designated that section of the final
regulations for early implementation,
lenders may implement this provision
before it becomes a requirement on July
1, 2017. Thus, when these borrower

defense regulations take effect on July 1,
2017, FFEL Program lenders must grant
administrative forbearance when the
Department makes a request on behalf of
a borrower defense claimant, pursuant
to §682.211(i)(7).

We also do not believe we have
adequate data to identify those lenders
and schools that established a referral
relationship.

We believe we have outlined the best
possible path to relief for the remaining
FFEL borrowers within our legal
abilities. We appreciate the commenters’
suggestions for other ways to assist
FFEL borrowers in pursuing borrower
defenses, but do not believe those
suggestions are practicable. We
recognize that this process requires
additional steps for FFEL borrowers. To
mitigate this, as described in the
preamble to the NPRM, we will provide
FFEL borrowers with a preliminary
determination as to whether they would
be eligible for relief on their borrower
defense claims under the Direct Loan
regulations, were they to consolidate
their FFEL Loans into a Direct
Consolidation Loan. FFEL borrowers
may receive such a determination
without having to establish a referral
relationship between the lender of the
underlying FFEL Program Loan and the
school. The notice of preliminary
determination will provide information
on the Loan Consolidation process and
instructions on how to begin the
process. As described in § 685.212(k),
after the borrower consolidates into the
Direct Loan program, he or she may
receive an appropriate amount of relief
on the principal balance.

Changes: None.

Process for Individual Borrowers
(§685.222(e))

Comments: Multiple commenters and
groups of commenters suggested that the
Department unfairly limited the rights
of institutions and exceeded its
authority to recoup funds resulting from
borrower defense claims. They noted
that they believe that the HEA grants no
such authority. Moreover, these
commenters pointed out the difference
between such silence and the specific
authority in the HEA regarding closed
school discharges, false certification
discharges, and regarding Perkins
Loans.

The same commenters who asserted
that the Department exceeded its
authority with recoupment of successful
borrower defense claims stated that the
Department should outline the details of
its process if it proves it has such
authority. Several commenters
requested more information about the
recovery process from schools, focusing

on the institution’s involvement in the
process. Furthermore, some commenters
requested a specific appeal process for
attempts to recover funds from schools.

Discussion: As discussed more fully
elsewhere in this preamble, the
Department has ample legal authority to
recover losses on borrower defenses
from schools, and the absence of
explicit statutory provision authorizing
such recovery does not affect its
authority. We are developing specific
procedures for conducting such
recovery actions that will reflect current
regulations for appeals of audit and
program review claims and actions to
fine the school, or to limit, suspend, or
terminate its participation.

Changes: None.

Comments: Multiple groups of
commenters supported the
preponderance of evidence standard in
the Department’s individual process
proposed in § 685.222(e) and
appreciated that borrowers would not
need legal counsel to pursue a borrower
defense. Multiple commenters also
commented on the desire that the
process not penalize borrowers for the
absence of written documentation. They
noted that many borrowers may not
have items such as enrollment
agreements or other items that might
assist the Department in reviewing their
claims. The commenters added that this
should not be held against the
borrowers, as schools frequently do not
provide borrowers with copies of such
documents, and borrowers may
encounter difficulties in obtaining them.

One commenter suggested that, when
documents are not available because of
the school’s failure to provide the
borrower with proper documentation,
the burden should shift to the school to
disprove the claims from the borrower’s
attestation.

Another commenter suggested that
the Department specify that it will
accept a student’s sworn testimony,
absent independent corroborating
evidence contradicting it, as fulfilling
the preponderance of the evidence
standard (which requires the borrower
to persuade the decision maker that it is
more likely than not that events
happened or did not happen as
claimed). In other words, the
commenter suggested that, when a
borrower submits sworn testimony but
does not submit corroborating evidence,
the Department should not take this to
mean that there was no substantial
misrepresentation or breach of contract.
Another group of commenters suggested
that the Department track similar claims
and consider those claims as evidence
when reviewing applications.
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Another group of commenters
recommended that the Department
accept information on the application
form as sufficient for the claim,
requesting additional information only
when necessary. This group of
commenters pointed out that
misrepresentations were often from oral
statements made to the borrower that
did not include any written evidence.
Furthermore, this group of commenters
requested that the Department fully use
all available information it and other
Federal agencies possess, rather than
requesting it from borrowers.

Discussion: We disagree that the final
regulations should specify what weight
might be given to different types of
evidence, such as borrower testimony or
statements, under the preponderance of
the evidence standard specified in
§685.222(a)(2) for borrower defenses
under the Federal standard for loans
first disbursed after July 1, 2017. Under
§685.222(a)(2), the borrower has the
burden of demonstrating, by a
preponderance of the evidence, that it is
more likely than not that the facts on
which his or her borrower defense claim
rests have been met. However,
§685.222(e)(3) provides that for
individually filed borrower defense
applications, the designated Department
official will also consider other
information as part of his or her review
of the borrower’s claim. As noted in the
NPRM, 81 FR 39337, in practice, the
decision maker in a borrower defense
proceeding would assess the value, or
weight, of all of the evidence relating to
the borrower’s claim that has been
produced to prove that the borrower
defense claim as alleged is true. The
kind of evidence that may satisfy this
burden will necessarily depend on the
facts and circumstances of each case,
including factors such as whether the
claimant’s assertions are corroborated
by other evidence. Accordingly, we
decline to elaborate further on what
specific types of evidence may or may
not be viewed as satisfying the
preponderance of evidence standard.

Changes: None.

Comments: Several groups of
commenters encouraged the Department
to adopt a simple, accessible, and
transparent process for borrowers. These
commenters indicated support for a
process that reduces inequities in
resources so that borrowers interact only
with the Department, even when
additional information is needed from
the school. In particular, numerous
commenters expressed appreciation
that, under the proposed regulations,
borrowers would not be pitted against
institutions, which generally possess
significantly more resources.

While generally supportive of the
Department’s process, another group of
commenters expressed concern for the
potentially overwhelming number of
applications that would be filed in
connection with potential borrower
defense claims and questioned the
Department’s capacity to employ
enough capable staff to handle the large
workload. The same group noted the
benefits of specifying timeframes for
actions within the process, despite
recognizing the difficulty in doing so.

Discussion: With these regulations,
the Department works toward evening
the playing field for students. Individual
claims will be decided in a non-
adversarial process managed by a
Department official, and group claims
would be brought by the Department
against the school, not by students.
Thus, the process does not require
students to directly oppose schools. We
appreciate the support that some
commenters expressed for these
processes.

As we discussed in the NPRM, the
Department may incur administrative
costs and may need to reallocate
resources depending on the volume of
applications and whether a hearing is
required.

After having received only a few
borrower defense claims in over 20
years, the Department has now received
more than 80,000 claims in just over
two years. We responded by building an
entirely new process and hiring a new
team to resolve these claims. Our ability
to resolve claims quickly and efficiently
has grown and will continue to grow.
Particularly because we are still growing
our capacity, we are unable to establish
specific timeframes at this point for
processing claims. Additionally,
processing time is considerably affected
by the varied types and complexities of
claims.

Changes: None.

Comments: One group of commenters
strongly supported the Department’s
pledge to provide written
determinations to borrowers who
submit borrower defense claims.

Discussion: We appreciate the support
of these commenters.

Changes: None.

Comments: Another group of
commenters noted the difficulty that
many borrowers face in completing even
seemingly simple forms and in
explaining wrongdoing in a way that
clearly makes a complex legal argument.

Discussion: We appreciate the
commenters’ concern and do not expect
borrowers to submit a complicated,
lengthy narrative requiring any legal
analysis by the borrower to apply for
relief. We specifically set out to design

a process that would not be onerous for
borrowers and that would not require
third-party assistance, such as but not
limited to an attorney.

Changes: None.

Comments: Two commenters
suggested using existing school
complaint processes to resolve borrower
defense claims prior to a Department
review to reduce administrative burden
on the Department and on institutions.

Discussion: Nothing in these
regulations prohibits a borrower from
directly contacting an institution to
resolve a complaint. Additionally, a
borrower may pursue other paths to
relief, such as filing a claim with a State
consumer bureau or filing a lawsuit.
However, at the point where a borrower
approaches the Department for
assistance, we take seriously the
obligation to review the claim and to
respond to the borrower. We believe this
process provides the best avenue for
relief when a borrower applies for a
borrower defense claim. In addition to
using data collected from the
Department’s “FSA Feedback System,”
the Department will also continue to
partner with other Federal agencies that
are engaged in the important work
aimed of protecting the rights of
students. Depending on the specifics of
the case, these agencies may include the
CFPB, DOJ, FTC, the SEC, and the
Department of Defense among others.
The Department will also look to State
officials and agencies responsible for
education quality, student financial
assistance, law enforcement, civil rights,
and consumer protection.

Changes: None.

Comments: Multiple commenters
expressed support for the proposed
prohibition on capitalization of interest
when the Department suspends
collection activity following receipt of a
borrower defense application. However,
one of these commenters objected to the
Department prohibiting interest
capitalization when collection resumes
as a result of the borrower’s failure to
submit appropriate documentation. The
commenter believed this could lead to
false claims by borrowers seeking to
avoid repayment.

Discussion: We appreciate the
commenters’ support for the prohibition
of interest capitalization and believe it
is in line with our concept of the
appropriate use of capitalization, as the
borrower is not newly entering
repayment. Accordingly, we disagree
with the commenter who objected to
prohibiting capitalization upon
resumption of collection activity where
a borrower did not submit appropriate
documentation. We believe more
legitimate avenues exist for struggling
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borrowers to postpone or reduce
payment rather than filing false
borrower defense claims, and do not
believe that the prohibition of interest
capitalization in this narrow
circumstance provides significant
incentive for borrowers to incur the
significant risks associated with filing
false claims.

Changes: None.

Comments: One group of commenters
noted the importance of reconsideration
of borrower defense claims, especially
for borrowers completing applications
without assistance. This group,
however, encouraged the Department to
clearly explain the borrower’s right to
reconsideration, rather than merely
allowing borrowers to request
reconsideration with the Department
having discretion on whether to
consider the application.

Multiple commenters and groups of
commenters expressed concern with the
borrower’s ability to introduce new
evidence for reconsideration in
proposed § 685.222(e)(5). Specifically,
these commenters noted concerns that
individual claims could continue
indefinitely. These commenters
indicated that the Department should
include reasonable time limitations for
reconsideration of claims.

Another commenter suggested that
the Department official who made the
determination of the original claim
should not be permitted to review a
request for reconsideration and
suggested using a panel or board for
such claims.

Discussion: We highlight the
distinction between reconsideration of
an application and an appeal process. A
borrower must submit new evidence in
order for the Department to reconsider
an application, and there is no appeal
process. We believe it is important to
allow a borrower to submit new
evidence, which he or she may have
only recently acquired. We do not
intend to limit borrowers’ rights.
However, there needs to be finality in
the borrower defense process as well,
and we do not believe it is appropriate
to consider applications regarding
claims that have already been decided
unless there is clear demonstration that
new evidence warrants that
reconsideration. We will consider the
commenters’ suggestions regarding the
explanation of the reconsideration
process in our communications with
borrowers.

We believe the limitations periods for
borrower defense claims adequately
address the concern about time limits
and do not agree with imposing an
artificial limitation on borrower
applications for reconsideration for new

evidence based on a specific number or
time period.

We see no basis for requiring this
evaluation of new evidence to be made
by an individual other than the original
decision maker. This is a
reconsideration, not an appeal, and the
original decision maker is in a position
to efficiently make that decision.31
Therefore, we do not prohibit the same
official from hearing the reconsideration
cl