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Export Administration Regulation;

Simplification of Export Administration
Regulations

AGENCY: Bureau of Export
Administration, Commerce.
ACTION: Interim rule.

SUMMARY: This interim rule restructures
and reorganizes the Export
Administration Regulations (EAR), the
regulatory regime through which the
Bureau of Export Administration
imposes export and reexport controls on
those items and activities within its
jurisdiction. This interim rule clarifies
the language of the EAR, simplifies their
application, and generally makes the
export control regulatory regime more
user-friendly.

DATES: Effective Dates: This interim rule
is effective April 24, 1996, except part
752, which shall be effective March 25,
1996. Removal of newly designated

§ 771A.25(d) shall be effective March
25, 1996. Removal of newly designated
parts 768A through 779A, 785A through
791A, and 799A will be effective
November 1, 1996.

COMMENTS: Comments on this rule must
be received on or before May 24, 1996.
USE OF FORMS: On June 15, 1996 BXA
will begin requiring applicants to
submit certain new forms to implement
this interim rule. The new Form BXA-
748P, Multipurpose Application will be
effective June 15, 1996. Before June 15,
1996 BXA will not accept Form BXA—-
748P. After June 15, 1996 BXA will not
accept existing Forms BXA—-622P or
BXA—-699P. See SUPPLEMENTARY
INFORMATION for guidance on which
forms to use before June 15, 1996, and
which forms to use after that date.
ADDRESSES: Written comments should
be sent to Cecil Hunt, Deputy Chief
Counsel for Export Administration,
United States Department of Commerce,
Bureau of Export Administration,
Fourteenth Street and Constitution
Avenue, N.W., Room 3839, Washington,
D.C. 20230.

FOR FURTHER INFORMATION CONTACT:
Larry E. Christensen, Director,

Regulatory Policy Division, Bureau of
Export Administration, (202) 482—2440.

SUPPLEMENTARY INFORMATION:
Background

On September 30, 1993, the Secretary
of Commerce submitted to the Congress
a report of the Trade Promotion
Coordinating Committee (TPCC),
entitled Toward a National Export
Strategy. The report included the
following among its goals:

Undertake a comprehensive review of the
Export Administration Regulations to
simplify, clarify, and make the regulations
more user-friendly.

In November 1993, BXA organized a
Task Group, drawn from several of its
offices, to carry out the TPCC
recommendation. The Task Group
launched its review project by
publishing an advance notice of
proposed rulemaking (ANPRM) in the
Federal Register on February 10, 1994
(59 FR 6528). This notice was designed
to solicit comments from industry and
the interested public. The ANPRM
asked for suggestions concerning
improvements BXA could make to the
EAR and described several specific
issues on which BXA was particularly
interested in receiving public input.

Over seven months during the
development of a proposed rule with
request for comments that was
published in the Federal Register on
May 11, 1995, titled “Export
Administration Regulations;
Simplification of Export Administration
Regulations” (60 FR 25268) (hereafter
referred to as proposed rule), BXA
shared four discussion packages with
and sought comments from the
Regulations & Procedures Technical
Advisory Committee (RPTAC), an
advisory committee consisting of
industry representatives intimately
familiar with the private sector’s role in
using the EAR. The packages were also
made available to other interested
members of the public, with the last two
being made available electronically on
FedWorld. The four discussion packages
were dated August 2, 1994, September
29, 1994, January 12, 1995, and
February 28, 1995.

The May 11 proposed rule reflected
several new features based upon the
comments received from the public
pursuant to the ANPRM, and the
RPTAC, and BXA'’s own assessment of
how the EAR could be improved. Such
features include:

* No license or other authorization
would be required for any transaction
under BXA jurisdiction unless the
regulations affirmatively state the
requirement. (Existing regulations state

that all exports are prohibited unless an
applicable general license has been
established or a validated license or
other authorization has been granted by
BXA.)

¢ The terms “general” license and
“validated” license would be dropped.
The term “‘license’” would be used to
refer only to authorization issued by
BXA upon application. The proposed
regulations would convert the many
existing general licenses into a smaller
number of “exceptions’ to require the
obligation to seek a license when the
Commerce Control list indicates that the
particular item going to the stated
country generally requires a license.

e The parts of the EAR would be
arranged to give the reader a logical path
to follow.

e The affirmative statements of the
need to obtain a license, scattered
throughout various parts of the existing
EAR, would be consolidated into ten
general prohibitions and described in a
separate part. One part would contain
the license review policy for all list-
based license requirements; another part
would provide for the requirements and
review policies of licenses based on the
end-use or end-user involved in a
proposed export or reexport; and the
list-based license requirements would
be contained in the Commerce Control
List (CCL) indicating the reason for
control and the Country Chart
indicating the country scope of each
reason for control.

¢ The Country Groups used in the
existing regulations would be revised in
favor of Groups which better reflect
post-Cold War circumstances.

¢ The CCL would be redesigned to
state the reasons for control more
specifically within each Export Control
Classification Number (ECCN).

e The redesigned CCL would be used
in tandem with a new Country Chart
that would indicate whether a license is
required for any ECCN to any country in
the world and the reason or reasons for
control.

Over 80 commenters responded to the
proposed rule. Many commenters
recommended that BXA take sufficient
time to draft an interim rule to ensure
ample opportunity to review and
discuss with industry their comments
on the May 11 proposed rule, and
incorporate them into an interim rule.
BXA has taken the time necessary to
thoroughly review, analyze, and discuss
industry comments on the proposed
rule. In addition, BXA conducted 18
town-hall style fora (hereafter referred to
as town-hall fora) that reached over
1,000 industry representatives, and met
with the RPTAC and other interested
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public to discuss their comments and
concerns in more detail.

Following is a detailed part-by-part
description of this interim rule, and a
review of comments received pursuant
to the May 11 proposed rule:

Implementation

This interim rule will become
effective April 24, 1996; however, final
compliance with this interim rule is not
compelled until November 1, 1996.
During the period between the effective
date and the final compliance date of
this interim rule, you must comply with
the provisions of either the existing
Export Administration Regulations
(EAR) (redesignated 15 CFR 768A
through 799A by this interim rule)
including any amendments thereto that
are published in the Federal Register or
the provisions of this interim rule
including any amendments thereto that
are published in the Federal Register.

Notwithstanding the general effective
date of this interim rule, the repeal of
the importer statement requirement for
General License GCT is effective
immediately, and the Special
Comprehensive License provisions in
part 752 are effective immediately. For
up to March 25, 1997, holders of issued
and outstanding special licenses may
continue to use those special licenses
according to their terms and conditions
and according to the special license
provisions of the existing EAR.

The majority of the commenters
requested a 90 day delayed effective
date plus an additional six to twelve
months during which one must comply
with either the existing Export
Administration Regulations or this
interim rule. The cost of changes to
internal information systems and the
time to train personnel on the new
system were the main reasons cited for
requesting a delayed effective date and
a transition period. Several large
companies said that their computer
systems will require substantial
reprogramming for the new License
Exception group symbols, the new
Destination Control Statement (DCS),
and the renumbering of entries on the
Commerce Control List in part 774 to
conform to the European Union
numbering system.

Some firms indicated that
implementation costs would be reduced
if they were allowed a span of time in
which to implement the changes made
by this interim rule. Costs would be
higher if a single implementation date
were required because their information
systems departments would not have
flexibility regarding scheduling and
might be required to hire additional
temporary employees or pay overtime.

Many large firms cannot implement the
computer changes on one given day.
After receiving the above comments in
writing and during the town-hall fora,
BXA made additional contacts with
several firms. All acknowledge that they
can efficiently implement the changes
required by this interim rule within six
months. Since those discussions, BXA
has determined to modify the
Destination Control Statement (DCS) as
noted below to closely following the
existing DCS widely used by many
firms. BXA is hopeful that this decision
will further reduce the costs of
implementation of this interim rule.

BXA is sensitive to the costs of
implementation, and that is the reason
this interim rule provides for a rather
long implementation period. Through
this mechanism, BXA hopes to reduce
the marginal costs of implementation by
reducing necessary overtime,
contracting, and training beyond that
regularly scheduled. BXA will also
assist the business community in
training for this interim rule. BXA has
already announced a substantial
program to conduct training sessions
around the United States to make it
convenient for firms to train their
personnel.

The new Multipurpose Application
Form, BXA-748P, will replace the
Application for Export License (BXA—
622P) and the Request for Reexport
Authorization (BXA-699P). It will also
serve as an application for the Special
Comprehensive License. Additionally,
the BXA-748P will accommodate
Commerce Classification Requests, thus
allowing item classifications to be
handled electronically.

BXA will not accept the new forms
listed in this paragraph for applications
and requests received before June 15.
BXA will not accept existing forms
listed in this paragraph for applications
and requests received on or after June
15. The existing Form BXA-622P
Application for Export License, existing
Form BXA-685P, Request for
Amendment Action, and existing Form
BXA-699P, Request for Reexport
Authorization will all be replaced by
new Form BXA 748P, Multipurpose
Application. The existing Form BXA—
622P—-A, Commodity Description
Supplement will be replaced by new
Form BXA-748P-A, Item Appendix.
Existing Form 622P-B, End-user
Supplement will be replaced by new
Form 748P-B, End-user Appendix.
Form BXA—-6052P, Statement by Foreign
Consignee in Support of Special License
Application will be replaced by Form
BXA-752P, Statement by Consignee in
Support of Special Comprehensive
License.

Existing Form BXA-629P, Statement
by Ultimate Consignee and Purchaser
will be replaced by new Form BXA-711,
Statement by Ultimate Consignee and
Purchaser. However, Form BXA-629P
may be used until November 1, 1996.

Use of Existing Form BXA 686—P,
Statement by Foreign Importer of
Aircraft or Vessel Repair Parts and Form
BXA 6026-P, Service Supply (SL)
Statement by U.S. Exporter will be
discontinued on March 25, 1996,
because the Aircraft and Vessel Repair
Station Procedure at § 773A.8 and the
Service Supply (SL) Procedure at
§ 773A.7 of the existing EAR will be
replaced by the Special Comprehensive
License in part 752 of this interim rule.

BXA will stop issuing BXA Form-
648P, Notification of Delivery
Verification Requirement on June 15,
1996. For licenses issued on or after that
date, the delivery verification
requirement will be printed on the
license itself.

The Knowledge Standard

One step is being taken in this interim
rule that changes language in many
parts of the EAR, but without changing
the intended meaning. Several
commenters noted that the proposed
rule continued use in the EAR of
differing expressions as to knowledge,
such as “know’’ or ‘“know or have
reason to know”. Three commenters
called for the removal of the term
“reason to know’” and one commenter
requested a uniform adoption of ““know
or have reason to know”. BXA has
decided to adopt the term ““knowledge”
(together with variants, such as ““know”
or “knowing’) as the standard usage
and defines this term in the EAR. This
definition is added to part 772—
Definitions. Variants, such as “‘reason to
believe” are being retained in the EAR
where they are used to follow statutory
wording. This definition confirms the
intention of BXA that “know’ and terms
such as ““know or have reason to know”’
be given the same meaning and that this
meaning include more than positive
knowledge. This definition is not being
applied to part 760—Restrictive
Practices and Boycotts, leaving the
interpretation of such terms in this
distinct part of the EAR to be
independent of export control usage.

Part-by-Part Analysis
Part 730—General Information

Part 730 provides a general
introduction to the EAR. It is intended
for the first-time reader and is not
regulatory.

Seven of the public comments
referred to part 730. There was broad
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support for the listing of other control
agencies, together with telephone and
fax numbers for obtaining information.
Four commenters noted that similar
information was provided in a
supplement to the scope part of the
proposed rule, with duplication and
some inconsistency. BXA has
eliminated that supplement and
includes the agency information in this
part 730. Three commenters requested
that the listing be broadened, and noted
the absence of reference to certain
controls of other agencies listed in the
existing EAR. This listing has been
updated and extended. BXA is not,
however, acting on requests to add more
detailed information on controls
administered by other agencies, nor on
areas of possible overlap, as this would
unduly complicate this brief
introduction to the EAR.

Three commenters called for
combining part 730 with the Steps part
in some way. BXA concluded that a
merger of the two parts is not advisable,
as the amount of detail needed in steps
would obscure the more general
introductory information offered in part
730. Many comments on the two parts
called for flow charts and wiring
diagrams. BXA has recently received
authorization from the Office of the
Federal Register to include such
additional aids, and BXA will develop
those materials for inclusion in the EAR
at a later date.

Two commenters questioned the
basic, non-regulatory, approach taken in
part 730, citing such elements as the
§730.6 reference to the benefits from
multilateral controls and the § 730.8
explanation of why the EAR are lengthy
and detailed. BXA continues to believe
that this kind of introduction to the EAR
will be helpful to persons new to the
field.

Part 732—Steps

By cross-references to the relevant
provisions, part 732 describes the
suggested steps for you to determine
applicability of (1) the scope of the EAR
described in part 734, (2) each of the
general prohibitions in part 736, (3) the
License Exceptions in part 740, and (4)
other requirements such as clearing the
U.S. Customs Service, keeping records,
and completing license applications.
This part 732 describes the organization
of the EAR, informs you of the
relationship among the parts and
provisions, and describes the
appropriate order in which to consider
the various provisions of the EAR by
cross-referencing those provisions.
Supplement No. 1 to this part 732,
contains the ““Know Your Customer”
Guidance, which has been moved from

part 744—Control Policy—End-user and
End-use Based Control. In this interim
rule, BXA has also added examples of
Red Flags referred to in the “Know Your
Customer” Guidance.

Over thirty commenters referred to
the part on steps in the proposed rule,
and all but one supported the inclusion
of steps to guide the reader. Of these
commenters, more than half stated that
the steps part should be relocated so
that it could serve as a type of road-map
in the use of the entire EAR. The
proposed rule provided for steps at part
736 after the parts on scope and general
prohibitions. BXA agrees that the steps
part is more useful if relocated closer to
the beginning of the EAR. Therefore, in
this interim rule, the steps part is
renumbered as part 732; and it precedes
the part on scope that is renumbered as
part 734 and the part on prohibitions
that is renumbered as part 736.

About one quarter of the commenters
on this part urged some type of
restructuring or reordering of the steps
within the part; however, the comments
were varied. Based upon these written
comments and a substantial number of
oral comments made during the town-
hall fora, BXA believes that it is useful
to organize the steps in categories
regarding the scope of the EAR, the ten
general prohibitions, the License
Exceptions, and additional requirements
such as keeping records, documentation
for clearing the U.S. Customs Service,
and completing license applications. In
addition, one commenter urged that the
steps regarding prohibitions at part 736
make clear the distinction between the
first three prohibitions that are shaped
by product parameters on the Commerce
Control List versus the last seven
prohibitions that address certain types
of activities without regard to the
product parameters on the Commerce
Control List. Another common
suggestion was to give greater
prominence and clarity to the
determination of the proper ECCN for
items, a process referred to as
classification. This interim rule adopts
those recommendations.

One commenter suggested that the
steps part in the proposed rule included
too many cross-references to the other
parts and required the reader to flip too
many pages. Several other commenters
recommended additional cross-
references in the EAR. BXA believes
that the part on steps should continue
to contain cross-references for
fundamental reasons. The part on steps
is not a substitute for the language of
other parts of the EAR and the part on
steps would be much too long if it
contained a complete explanation or
repetition of every other provision of the

EAR. Rather, it is a type of road-map,
guide, or written decision tree that helps
the reader understand the order in
which to read the various provisions
and to determine which provisions are
relevant to a given transaction or
activity. By this means, the part on steps
serves the purpose of describing the
relationship among the provisions of the
EAR, something that was not done in
the EAR before the proposed rule. When
these steps are followed in the proper
order, the reader will consider those
provisions of the EAR necessary to
determine his or her rights and duties.

It would be impossible to develop a
useful series of steps without use of
cross-references to the various
provisions of the EAR; however, BXA is
sensitive to a reader’s understandable
desire for steps that may be read with
an easy flow and with no more cross-
referencing than necessary to specify the
language that creates regulatory rights
and obligations. To this end, where
possible, we have inserted brief
explanatory references that give the
reader an indication of the substance of
the referenced provision. One comment
made often by the public is that the
steps part must contain guidance and
not create additional regulatory duties.
BXA agrees that part 732 is not
controlling for purposes of describing
the requirements of the EAR; the parts
of the EAR referenced in the steps are
controlling. For this reason, part 732
must reference the regulatory provisions
in the other parts of the EAR.

An organization of trade associations,
supported by several other commenters,
suggested several additional drafting
changes to improve the part on steps.
Nearly all of those recommendations are
included in this interim rule.

Part 734—Scope

This part establishes the rules for
determining whether commodities,
software, technology, software and
activities of U.S. and foreign persons are
subject to the EAR. **Subject to the
EAR” is a term used to identify the
items and activities that BXA regulates
under the EAR. Those items and
activities not so identified are not
regulated under the EAR.

The term *“‘subject to the EAR’’ does
not imply that a license is required for
any particular item or activity.
Licensing requirements are spelled out
in other parts of the EAR. The term does
define the bounds of the authority that
BXA has exercised under the EAR. The
term is particularly useful to define the
limits of the recordkeeping
requirements, certain denial orders, and
the end use and end user obligations
related to proliferation controls.
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This part also provides certain key
terms and principles used throughout
this interim rule. These include
definitions for the terms “‘export” and
“reexport.” A comprehensive listing of
definitions is included in part 772.

In addition to a change in designation
from part 732 in the proposed rule to
part 734 in this interim rule, this
interim rule makes substantial changes
in part 734 as a result of comments
received on the proposed rule. BXA
received 31 comments on this part. BXA
has adopted many of the
recommendations contained in the
public comments and they are reflected
in the interim rule.

Section 734.1 has been substantially
revised. The proposed rule included a
list of all the contents to part 734 with
specificity. One commenter urged that
this listing amounted to a table of
contents and recommended deletion.
This interim rule follows this
recommendation and, and includes an
introduction that explains the contents
of this part and how it fits into the
overall structure of the EAR.

Certain commenters recommended
that definitions be included in part 772,
Definitions, rather than in this part. This
interim rule removes the definitions for
the terms ““item” and ““‘you’, and moves
them to part 772. Because the terms
“export” and “‘reexport’ are so key to
the EAR, these terms have been retained
in this section, with certain
modifications. Section 732.2(d) of the
proposed rule defined exports and
reexports of technology and software,
but did not include a definition of
exports and reexports of commodities.
This interim rule amends the definition
of “export” and *‘reexport” to apply to
commodities, technology, and software.

A number of commenters also noted
that, as written in the proposed rule, the
reexport in a foreign country of
technology by release by one foreign
national to another foreign national
could be read to include release of
foreign-origin technology, with no
United States nexus. This interim rule
limits this provision to “items subject to
the EAR” and thereby limits the
provision to U.S.-origin technology.

This interim rule adds three
additional provisions to part 734.
Section 734.2(d)(5) reflects the principle
that exports that will transit a country
on their way to a third country or are
intended to be reexported to a third
country are deemed under the EAR to be
exports to the third country. This
principle was not included in the
proposed rule, except as it relates to
Canada (8 732.12 of the proposed rule).
Section 734.2(d)(6) reflects the principle
that appeared in § 732.15 of the

proposed rule that an export to a
territory, possession, or department of a
country is deemed under the EAR to be
an export to that country. Finally
§734.2(d)(7) clarifies that shipments
among the states of the United States
and its territories, dependencies, and
possessions do not constitute exports or
reexports.

A significant number of commenters
indicated that the provision regarding
Canada in §732.15 of the proposed rule
was misleading and tended to confuse
the distinction between the scope of the
EAR and licensing requirements with
respect to Canada. BXA agrees, and this
interim rule omits this provision. The
minimal number of instances where
licenses are required for Canada is
reflected on the CCL and does not need
to be recited in this part. As noted
above, the in-transit and intended
reexport principles contained in the
Canada provision are retained in this
interim rule and are made applicable to
all destinations. Finally, any License
Exceptions that apply to Canada are
reflected in part 740, License
Exceptions.

In the proposed rule, BXA invited
comments on the implementation of a
de minimis rule for software and
technology. In particular, BXA said that
we were considering a requirement for
a one-time report on calculations under
the de minimis rule. Throughout the
comment period, BXA made clear at the
town-hall fora that there are three
criteria of concern in carrying out the
proposal without a reporting
requirement. First, for transfers between
related parties, the export price of the
software or technology exported from
the United States must reflect an arms-
length price or fair market value.
Second, estimates of future sales of
foreign-made software must be
reasonable. Third, selection of the scope
of foreign technology for measuring
U.S.-content must be reasonable.

BXA sought comments and
suggestions on a one-time report. This
was to determine how to avoid the
potential misuse of the above criteria
without requiring a one-time report.
BXA also sought comments on whether
the calculations should be made only
under United States-based generally
accepted accounting principles. From
the outset, BXA concluded that strict
accounting standards would be useful to
prevent misuse of the rule through
unreasonably low transfer prices for
U.S. software or technology transferred
to related parties. BXA also believed
there is no need to create a new U.S.
accounting standard for implementation
of this rule.

No commenter offered a solution to
avoid misuses in the choice
amortization assumptions for software
and the selection of an appropriate
universe to measure U.S.-content in
foreign commingled technology. All
comments on the report opposed its
requirement. Commenters supported the
rule with the hope that the de minimis
exclusion might be granted by BXA
without requiring a report. However,
many of these same firms acknowledge
that they and foreign parents,
subsidiaries and customers will
invariably make de minimis calculations
on valuation assumptions most likely to
result in a finding that U.S. content is
below the relevant de minimis level.
The tenor of the comments also suggests
that most commenters did not fully
appreciate that the de minimis relief
could not likely be granted without
either a one-time report or some other
means to avoid the potential misuses of
the criteria.

Some commenters called the report a
burden almost as heavy as the license
requirement. Some of those commenters
stated expresses a belief that the existing
rule is simply not enforced and likely is
not enforceable. They also concluded
that compliance with the existing
commingled rule is weak. However,
some commenters acknowledged that
without a report requirement in this
interim rule, they would nonetheless
submit advisory requests before relying
on the de minimis exclusions. Such
advisory requests would require the
same information as the report required
by this interim rule. Therefore for such
companies, the report requirement of
this interim rule does not add costs for
use of the relief granted by this interim
rule.

Almost all foreign commenters on the
de minimis rule opposed a requirement
for U.S. accounting standards. They
argued that they should be permitted to
use their home-country accounting
standards and that use of U.S.
accounting standards would be too
costly.

BXA has determined to require a one-
time report and to permit various
accounting standards so long as the
export price is not depreciated or
otherwise reduced by accounting
conventions. With the requirement of a
one-time report, there is far less need for
a single, strict accounting standard.

The report will require a description
of the nature and export price of the
item exported from the United States,
the estimate of future software sales in
units and value along with the basis for
those estimates within the relevant
market category, and a description of
the technology and its value for
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purposes of determining the U.S.-
content of technology. The report will
not require information regarding
destinations and end-users for reexport.

BXA has concluded after interagency
consultations and review of all the
comments that the so-called
amortization problem exists for software
and does not exist for commodities.
Several commenters have asked why.

Unlike parts incorporated into end
products, the cost of U.S. software code
will be attributed or allocated to the
future sales of foreign-made software
incorporating the U.S. code. In making
this calculation for foreign software, you
must make an estimate of future
software sales of that software if it is
commingled with or incorporated with
the U.S. code. Unless there is a one-time
report revealing the assumptions of such
calculations, foreign firms may misuse
the de minimis rule and make
unrealistic assumptions of large future
sales. Such a misuse can result in U.S.-
content that is unfairly estimated to be
below the de minimis level.

BXA has concluded after interagency
consultations and review of all the
comments that the so-call universe
problem exists for technology and not
for commodities. Several commenters
have asked why.

There is the risk that foreign firms
will select excessively large categories
of foreign technology for division into
the U.S.-origin technology content.
There is no regulatory criteria or
standard that is sufficient to describe
the scope of foreign technology that
must be divided into the U.S.
technology to determine the percentage
of U.S.-content. The possible choices of
a universe by the reexporter are many
and varied.

Some commenters wanted BXA to
select one U.S. transfer pricing standard
such as the standard of the Internal
Revenue Service found in section 482 of
the Internal Revenue Code. One
software producer indicated that it will
have very difficult decisions to make in
the calculation of U.S.-content for
purposes of foreign-made software and
asked BXA how it would be done. In
this interim rule, we indicate that
accepted accounting standards such as
section 482, its implementing rules, and
related ruling provide one option the
exporter or reexport may follow. The
Organization for Economic Cooperation
and Development (OECD) is considering
uniform transfer pricing rules, and such
international standards would present
an attractive option in the future.
However, it will likely be at least a year
before they put such OECD standards in
place. Other commenters said that their
firms do not maintain adequate records

to perform calculations of U.S.-content.
Of course, for such firms, any value-
based de minimis rule will not relieve
existing burdens regardless of the report
requirement.

For decades, all reexport controls
under the EAR extended to foreign
software and technology incorporating
any level of U.S.-content. BXA refers to
this as the commingled rule. In 1988,
BXA proposed giving some relief from
the commingled rule with a type of
shifting of presumptions regarding
country of origin after a period of time.
With one exception, commenters
opposed that proposed rule and urged a
value-based de minimis exclusion. BXA
addressed the issue in its February 1994
proposed renewal of the Export
Administration Act. That proposal
would have compelled a de minimis
exclusion from the commingled rule
and reserved the authority of the
Executive Branch to require a one-time
report.

BXA believes that it is appropriate to
put reasonable limits on the reach of
U.S. reexport controls for foreign-made
software and technology. This is to
recognize the sensitivities of other
nations and to put some outer limits on
the obligations of foreign firms doing
business with U.S. firms. However, it is
not the purpose of this exercise to
eliminate reexport controls on software
and technology. Reexport controls
remain tools of the EAR to prevent
diversion contrary to vital national
security, nonproliferation, and foreign
policy interests of the United States.

BXA understands that some foreign
firms will benefit from the relief offered
in this interim rule and will use this
relief by filing the necessary report. For
such firms, the de minimis rule and
related report is not a new licensing
requirement. Rather, it is a means for
BXA to assure that the above described
three criteria are not misused in a given
set of calculations and assumptions. The
report is required under a “‘report and
wait” procedure. If the reporting firm
does not hear from BXA within thirty
days, then the reporting firm may
thereafter rely upon its reported
calculations, and its foreign technology
or software described in the filed report
is not subject to the EAR.

For those reexporters without the
desire or ability to take advantage of the
de minimis rule, their position under
the EAR remains unchanged in any
respect by this interim rule. The
commingled rule continues to apply as
it has for decades. One commenter said
that the report requirement would make
enforcement easier for BXA than under
the existing rule. BXA does not believe
that to be true. The existing rule is clear.

Reexporters should also be mindful
that many authorities for permissive
reexports remain available to overcome
reexport prohibitions. The de minimis
exclusion from the commingle rule
determines whether foreign technology
or software is subject to the EAR. If
certain commingled foreign technology
or software is subject to the EAR, then
the general prohibitions and License
Exceptions define the obligations of the
holder of that technology and software.

This interim rule also makes several
changes to § 734.3, Items Subject to the
EAR. In the proposed rule, foreign made
products subject to the EAR were
separately in § 732.4. These provisions
dealing with foreign made products are
now included in § 734.3, together with
other items subject to the EAR. This
interim rule consolidates all related
principles in one section.

A number of commenters questioned
whether BXA intended to limit the
coverage of items subject to the EAR
only to “U.S.-origin” items as reflected
in §732.2(a) of the proposed rule. This
interim rule clarifies the intent of the
proposed rule and the BXA practice
related to this issue. Specifically, this
interim rule has asserted jurisdiction
over all items subject to the EAR
exported from the United States,
whether of U.S. or foreign origin, but in
practice has limited other controls, such
as reexport controls, over EAR-
controlled items to those of U.S. origin.
Section 734.3(a) of this interim rule
reflects these provisions. Section 734.3
also applies to all covered items in the
United States, and to all such items that
are of U.S.-origin, wherever located.

This interim rule also specifically
states that foreign origin items in-transit
through the United States and in U.S.
foreign trade zones are subject to the
EAR. For any special licensing
treatment that may be accorded such
shipments on their export from the
United States, exporters should look at
the License Exceptions in part 740.

This interim rule makes five changes
to the proposed rule that are reflected in
the provisions of § 734.3(b), which lists
the exclusions from items subject to the
EAR.

1. In proposed § 732.3(a)(1), BXA
excluded items exclusively controlled
for export or reexport by other agencies
which maintain controls for national
security or foreign policy purposes. The
agencies were identified in Supplement
No. 2 to proposed part 732. To reduce
cross-referencing, the agencies are now
listed in part 734, and the Supplement
has been removed.

2. This interim rule also adds a new
provision that excludes from the
definition of “items subject to the EAR”
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items included in ECCN 0A98 in the
existing EAR, such as films, records,
books, and periodicals. This provision
was not included in the proposed rule.
Under the existing EAR, items included
in that ECCN do not require
authorization to any destination. This
interim rule has the same result.

3. Section 732.2(a)(3) of the proposed
rule excluded security-classified
technology and software from the
coverage of items “‘subject to the EAR.”
This provision was based on the theory
that classified items are controlled by
the Nuclear Regulatory Commission and
the Department of State’s Office of
Defense Trade Controls. One commenter
observed that because these agencies
control the export of classified items as
part of their ““‘exclusive” jurisdiction, no
specific provision needs to appear for
classified items. To avoid confusion,
this interim rule omits the reference to
classified items. The provision is
already implicitly included in part 734
because items controlled exclusively for
export by another agency are not subject
to the EAR (8§ 734.3(b)(1)).

4. This interim rule also adopts the
term “‘publicly available information” to
refer to all information included in
General License GTDA of the existing
EAR. Such information is listed in
§734.3(b)(3). In the proposed rule, the
term “publicly available” applied solely
to information that was ‘““generally
accessible to the interested public in
any form”. This interim rule adopts the
term “published information” to
represent such generally accessible
information.

5. A number of commenters objected
to the use of the term ““Not on List” or
“NOL” to designate and clear for export
those items which are subject to the
EAR but which do not appear on the
CCL. This interim rule drops this term,
which will be discussed in greater detail
under part 758, General Export
Clearance Requirements. However, in
response to written comments and
audience comments at the town-hall
fora, BXA will designate such items
under “EAR99.” This designation,
discussed in § 734.3(c) of this interim
rule, will be used for classification and
reference purposes only, and will not be
required for clearing exports.

One commenter recommended that
items subject to the EAR be specifically
limited to exports and reexports because
BXA'’s statutory authority relates to
controlling exports and reexports. This
interim rule does not adopt this
recommendation because the term
“subject to the EAR” defines the scope
of EAR jurisdiction. The prohibition on
exports and reexports of such items

based on BXA'’s statutory authority is
reflected in part 736, Prohibitions.

Finally, this interim rule expands
Supplement No. 2 to include a
requirement for the submission of a
report to be submitted to BXA if an
exporter uses the de minimis for
technology or software.

Part 736—General Prohibitions

Part 736 includes ten general
prohibitions. These are the prohibitions
that may apply to items subject to the
scope of the EAR as described in part
734, Scope. General Prohibitions One,
Two, and Three are product controls.
The Commerce Control List in
Supplement No. 1 to part 774 and the
Country Chart in Supplement No. 1 to
part 738 are used together to define the
product scope and destinations for the
license requirements of General
Prohibitions One, Two, and Three.
General Prohibitions Four through Ten
describe certain activities that are not
permitted without authorization from
BXA.

Several commenters recommended
liberalization of the existing reexport
controls. For example, one commenter
suggested a license free zone for all
members of the former Coordinating
Committee on Export Controls
(COCOM), the Missile Technology
Control Regime (MTCR), the Nuclear
Suppliers Group (NSG), and the
Australia Group (AG). BXA notes that a
provision in the Export Administration
Act of 1979 compels individual
validated licenses for items controlled
cooperatively by members of the MTCR.
BXA is aware of the interest of the
exporting community in the further
expansion of license free zones.
However, this interim rule is not
intended to address such fundamental
policy decisions and is not an
appropriate vehicle to make such
changes.

Some commenters urged BXA to
create a separate part for reexport
controls or a separate guideline for
reexports. Others supported this view
and indicated that it was convenient for
them to photocopy newly designated
part 774A and send this to firms abroad.
BXA believes that part 774A of the EAR
does not describe all the duties of
reexporters; and reliance upon a reading
of only that portion of the regulations
could well lead to violations of other
portions of the EAR. In response to
these comments, BXA has taken care in
this interim rule to indicate which
requirements of the EAR apply to
reexporters and which requirements do
not. Part 732, Steps contains explicit
indications of applicability of various
provisions to reexporters. As suggested

by several commenters, part 732, Steps
has been substantially expanded to
present a road map for the use of these
provisions by reexporters.

The foreign-produced direct product
control described in General Prohibition
Three reflects a policy prompted by the
Cold War. The Regulations and
Procedures Technical Advisory
Committee (RPTAC) recommended that
BXA not revise this policy during the
drafting period that led to the proposed
rule. After publication of this interim
rule, BXA will initiate a policy review
of the foreign-produced direct product
rule.

All ten general prohibitions in this
part 736 apply to firms abroad under
some circumstances. Part 734, Scope
defines the scope of the regulations for
foreign as well as domestic firms. The
key factors that make all ten general
prohibitions applicable to foreign firms
are the scope of the parts and
components rule, the foreign-produced
direct product rule, and the general
prohibition regarding reexports of U.S.-
origin items. These are described in
detail in part 732, Steps; part 734,
Scope; and part 736, General
Prohibitions with specific references to
reexporters.

One commenter asked if we would
add a provision regarding the
applicability of License Exceptions to
General Prohibition Eight concerning
the unlading of goods in certain
countries. The structure of this
prohibition is that it applies only to
exports and reexports that require a
license. By definition, if you properly
use a License Exception authorized by
the EAR, General Prohibition Eight does
not apply. Rather, it is a prohibition
against unlading items that are shipped
under a license. Exporters and carriers
should note that BXA plans to conduct
a policy review of the country scope of
General Prohibition Eight following the
publication of this interim rule.

Several commenters stated that the
proposed rule continued to present a
complex set of requirements, and many
commenters suggested fundamental
decontrols and elimination of
longstanding regulatory requirements.
Such recommendations would
necessary entail changes to the general
prohibitions. However, the Regulation
Reform exercise was not intended to
address such fundamental policy
decisions, and this interim rule is not an
appropriate vehicle to make such
changes.

Supplement No. 1 to part 736 on
General Prohibitions provides for
certain General Orders. At this time,
Supplement No. 1 is reserved.
Supplement No. 2 to part 736 provides
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for three Administrative Orders. These
Administrative Orders continue polices
of the existing regulations regarding the
technical advisory committees, business
conduct before BXA, and certain
confidentiality provisions.

Part 738—Commerce Control List
Overview and Country Chart

Part 738 provides an overview of the
Commerce Control List (CCL) and the
Country Chart. The complete CCL is
contained in Supplement No. 1 to part
774, while the Country Chart is
contained in this part.

A significant change to the proposed
rule as it relates to the CCL is the
modification of the numbering system
used to identify Export Control
Classification Numbers (ECCNs) to
conform with the European Union (EU)
numbering system as described in the
supplementary information regarding
the CCL. This part provides an overview
of the new CCL structure and ECCN
numbering system along with a
thorough discussion of the components
that make up an ECCN.

This interim rule eliminates the use of
the term ““License Alternative’ and the
“*Special Comprehensive License”
reference as described in the proposed
rule. In addition, this interim rule
adopts the revised reasons for control as
identified in the proposed rule (i.e., use
of the broad term “FP’’ has been
discontinued). New “‘Related
Definition” and “Related Controls”
sections contained in the proposed rule
have also been adopted in this interim
rule.

Several commenters described use of
the Country Chart column identifier in
the “License Requirement’” section of
each ECCN as a rational model and
fundamental to simplifying the task of
determining licensing requirements.
This interim rule retains this very
valuable tool with few modifications.

The Country Chart, as described in
the proposed rule, has been modified to
incorporate columns for destinations
eligible for General License GCT and
GNSG under the existing EAR. General
License GCT eligibility is now
determined by NS Column 2, while NP
Column 1 now reflects General License
GNSG eligibility. NP Column 2 is
retained in its original format as
reflected in the proposed rule.
Accordingly, references to License
Exceptions CSR and NSG in the
“License Exceptions’ section within
each entry on the Commerce Control
List do not appear in this interim rule.

A few commenters noted that the
proposed title to part 738, Commerce
Control List and Country Chart implies
that the entire CCL is contained in part

738. The title to this part has been
modified to state this part contains an
overview of the CCL structure and its
relationship to the Country Chart, rather
than the actual CCL.

Two commenters noted that the cross-
reference to part 742, Control Policy—
CCL Based Controls should be clarified.
This interim rule contains a more
descriptive cross-reference to part 742
and is placed in a more appropriate
location.

A few commenters expressed
confusion over the use of UN Column 1.
This interim rule removes UN Column
1, because of its limited scope of control
and for added clarity. In addition, this
interim rule revises the two instances in
which the Country Chart is not
consulted to determine license
requirements. This interim rule expands
the proposed list of ECCNs in which the
Country Chart cannot be used from
5A80D (5A980) to include 1A988,
2A994, 2D994, 2E994, 2B985, 0A983,
0A986, and 0A988.

This interim rule does not adopt the
request made by a few commenters that
the Country Chart be expanded to
incorporate the Country Group
identification as described in part 740,
License Exceptions. These two lists
were developed for separate purposes
and allow for systematic licensing
determinations (e.g., Country Groups are
not reviewed unless a license is
required by the Country Chart). In
addition, incorporation increases the
possibility that readers will make
incorrect license determinations.

This interim rule expands the
example for using the CCL and Country
Chart to illustrate more complex fact
patterns, as requested by a commenter.

Part 740—License Exceptions

Part 740 provides for exceptions from
license requirements similar to the
General Licenses contained in the
existing regulations. In addition to
License Exceptions for commodities,
this part contains License Exceptions for
software and technology and permissive
reexports. Previously, both technical
data and reexports had separate parts.
License Exceptions for short supply
commodities appear in part 754.

Eligibility for License Exceptions may
be based on the item to be exported or
reexported, the country of ultimate
destination, the end-use of the item, or
the end-user. If a License Exception is
available for a particular transaction, the
exporter or reexporter may proceed with
the export or reexport without a license.
However, the exporter or reexporter is
required to meet all the terms of the
License Exception; in using a License
Exception, the exporter or reexporter

will be certifying that all terms,
conditions, and provisions for the use of
that License Exception have been met.

The most significant departure in this
interim rule from the proposed rule is
the changed relationship between the
determination of the applicability of a
License Exception to a particular
transaction and the documenting of that
transaction for export clearance
purposes. Previously, each License
Exception bore a three-character symbol
that transferred directly to shipping
documents to certify that the transaction
did not require a license and that it met
the terms and condition of the stated
License Exception. In this interim rule,
each three-character symbol that will be
used on shipping documents represents
a group of License Exceptions rather
than a single License Exception. This
change means that a few symbols will
cover a large percentage of shipments
from the United States. Each symbol
bears an intuitive relationship to its
group of License Exceptions; for
example, those based on the Commerce
Control List bear the symbol “LST.”
Some commenters wished to retain the
old General License symbols, but a
preponderance of exporters preferred
intuitive symbols and expressed that
preference at the numerous town-hall
fora held around the country.

Many commenters on the proposed
rule protested that certain existing
General Licenses—specifically GLR and
GTDU—had been needlessly
fragmented. In this interim rule, these
License Exceptions have been
consolidated into Servicing and
Replacement (RPL) and Technology and
Software—Unrestricted (TSU),
respectively. General Licenses GCT and
GNSG in the existing EAR, which
appeared as License Exceptions CSR
and NSG in the proposed rule, have in
this interim rule been incorporated into
the Country Chart in part 738.

Changes made in General Licenses in
the intervening period between
publication of the proposed rule and
this interim rule, including G-BETA for
beta test software, G-CTP for computers,
and a modification of GCG (shipments
to cooperating governments), are
reflected in part 740. The former
Humanitarian License Procedure, which
was included in the Embargo part of the
proposed rule, has become a License
Exception for humanitarian donations.

Part 742—Control Policy—CCL-Based
Controls

If you have determined that a license
application must be filed after reviewing
the Country Chart in part 738 and the
Commerce Control List (CCL) in part
774, this part 742 provides the licensing
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policy that BXA will apply in reviewing

your application. This part contains

licensing review policies for all items
listed on the CCL except items
controlled for “‘short supply” reasons or
to implement “U.N. Sanctions.” It
consolidates most of newly designated
part 785A, Special Country Policies,
portions of newly designated part 776A,

Special Commodity Policies and all the

CCL-based controls described in newly

designated part 778A, Proliferation

Controls. It also includes control

policies for items included on the CCL

but not reflected in the Country Chart.

Specifically, these items are high

performance computers, implements of

torture, and communications
intercepting devices.

Part 742 does not include controls
and licensing polices that apply to
exports and reexports to embargoed
destinations (currently, Cuba, Libya,
North Korea, Irag, Iran, and the Bosnian-
Serb controlled areas of Bosnia-
Herzegovina), except a description of
anti-terrorism controls applicable to Iran
(8 742.8) and other terrorist-designated
countries (Supplement No. 2 to part
742). Part 746, Embargoes and Other
Special Controls, covers the licensing
policies for embargoed destinations.

This part is structured to assist
exporters to easily retrieve licensing
information related to the reason for
control for each item listed on the CCL.
Each ““Reason for Control’”” column on
the Country Chart in part 738 has a
counterpart section in part 742. The
sections in this part appear
consecutively in the same order as the
columns on the chart, reading from left
to right. In addition, each section is
similarly structured:

—Paragraph (a) lists the licensing
requirements as stated on the CCL;

—Paragraph (b) provides the licensing
policy for specific controls on the
CCL;

—Paragraph (c) describes any contract
sanctity dates that apply to particular
controls; and

—paragraph (d) provides information
concerning any multilateral
cooperation that may apply to a
particular control.

BXA believes that the structure and
organization of this part is a significant
improvement over the existing EAR. It
enables an exporter to retrieve specific
licensing information relevant to each
ECCN on the CCL without having to
review extraneous material.

Changes were made in §742.1,
Introduction, to accurately describe the
structure of this interim rule. Paragraph
(c) was added to make clear that
controls on embargoed destinations,

other than anti-terrorism controls, are
covered in part 746, Embargoes and
Other Special Controls and do not
appear in this part 742. Paragraph (d)
generally describes anti-terrorism
controls maintained by BXA. Paragraph
(e) reminds the reader that items not
listed on the CCL are nonetheless
subject to the end-use and end-user
provisions described in part 744,
Control Policy—End-user/End-use
Based.

In addition, this interim rule contains
changes that implement regulations
which were issued by BXA but were not
reflected in the proposed rule. The
interim rule also reflects changes made
in response to public comments on the
proposed rule.

On May 6, 1995, the President issued
Executive Order 12959, imposing a
virtual embargo on exports of any goods,
technology or devices to Iran and on
certain reexports of U.S.-origin goods or
technology. (The Treasury Department,
Office of Foreign Assets Control
(OFACQ), has principal responsibility for
implementing E.O. 12959.) Because of
the virtual embargo on exports to Iran,
provisions dealing with Iran, except
anti-terrorism controls, have been
shifted to part 746, Embargoes and
Other Special Controls. In this interim
rule, § 742.8 describes anti-terrorism
controls on exports and reexports to Iran
that BXA continues to maintain while
the comprehensive embargo
administered by OFAC is in effect.

This interim rule also includes new
anti-terrorism controls on Sudan,
described in §742.10 and in
Supplement No. 2 to part 742. The
Department will also publish these
controls in the format of newly
designated part 785A and related parts.
The items controlled for anti-terrorism
reasons to Sudan include explosive
device detectors, which have been
moved into a new ECCN. The anti-
terrorism control on explosive device
detectors also applies to Syria and Iran.

Since the publication of the proposed
rule, the Department has issued a new
regulation on exports of specially
designed implements of torture (60 FR
58512). This regulation moved specially
designed implements of torture from
Export Commerce Control Number
(ECCN) 0A82C to a new ECCN, 0A83D,
and required a license to all
destinations, including Canada. The
changes made by that regulation are
reflected in the interim rule. Proposed
§742.7 (Crime Control) is revised to
eliminate references to implements of
torture, and a new § 742.11 (Specially
Designed Implements of Torture) is
added to this interim rule.

The President announced a revision
of U.S. export controls on computers on
October 6, 1995 that affects the
supercomputer controls contained in
part 742 (8 742.12) of the proposed rule.
The Department published the revised
regulations on January 25, 1996 (61 FR
2099). Section 742.12 has been retitled
“High performance computers” in this
interim rule and describes the license
requirements and licensing policies
applicable to four *‘tiers’” of countries.
Supplement No. 3 to part 742 describes
licensing safeguard conditions that may
be imposed on exports of high
performance computers to certain
destinations.

Twelve commenters included
comments on part 742 in their
submissions. A number of commenters
pointed out technical mistakes and
omissions in part 742. These are
corrected in this interim rule. Following
is a discussion of other comments
submitted.

Two commenters questioned the
appropriateness of continuing controls
on exports to members of a given
multilateral control regime of items
controlled by that regime. No License
Exceptions are available for items
controlled for missile technology
reasons because a provision in the
Export Administration Act requires
individual validated licenses to all
destinations. Section 742.2(a)(2) of this
interim rule states that licenses are not
required for exports of the listed
chemicals to Australia Group member
countries. This interim rule revises
§742.3(a)(1) to inform the exporter that
no license is required for exports of
certain nuclear proliferation controlled
items to Nuclear Suppliers Group (NSG)
member countries. Finally, this interim
rule describes, in § 742.4(a), a new
national security control level, denoted
by “NS Column 2"’ in the Country Chart,
which indicates that no license is
required for exports to Country Group
A:1 and cooperating countries.

One commenter noted that proposed
Supplement No. 2, listing countries that
are party to the Treaty on the
Nonproliferation of Nuclear Weapons
and to the Treaty for the Prohibition of
Nuclear Weapons in Latin America,
required updating. Because the list of
countries party to these treaties is
constantly changing, BXA decided to
remove this Supplement rather than risk
publishing an inaccurate or outdated
list. BXA will maintain and make
available to interested persons a current
list of the countries party to these
treaties.

One commenter suggested that part
738, Commerce Control List Overview;
part 742, Control Policy—CCL Based
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Controls; and part 774, The Commerce
Control List be combined, since they all
concern the Commerce Control List.
BXA did not adopt this
recommendation. Each of the three parts
provides a view of controls from a
different vantage point: Part 738 by
country; part 742 by type of control; and
part 774 by type of item. BXA believes
that consolidating the three parts into
one would make the interim rule more
unwieldy and difficult to use.

Two commenters recommended that
contract sanctity provisions be
established for nuclear nonproliferation,
national security, regional stability,
crime control or computer controls.
BXA did not establish contract sanctity
in this interim rule. Decisions on
contract sanctity dates are made when
new controls are imposed. This interim
rule does not impose any new controls.
Accordingly, no changes have been
made in contract sanctity provisions.

Two commenters stated that
§742.2(d) (chemical and biological
weapons), § 742.4(d) (national security)
and 8742.5(d) (missile technology)
incorrectly state that U.S. controls are
consistent with multilateral agreements.
BXA does not agree with this comment.
The only change that BXA is making in
this interim rule is to reserve 8 742.4(d).
On December 19, 1995, the United
States and twenty-seven other countries,
including its NATO allies and Russia,
agreed to establish a new multilateral
export control arrangement. The
Wassenaar Arrangement for Export
Controls for Conventional Arms and
Dual-use Goods and Technologies
(“Wassenaar Arrangement”’) is expected
to be operational later in 1996. Any EAR
changes that may be needed to carry out
the Wassenaar Arrangement will be
made at the appropriate time.

A commenter suggested that License
Exception NSG be extended to South
Korea, Taiwan and Mexico. License
Exception NSG has been removed in
this interim rule. Instead, items on the
CCL with “NP Column 1 in the
Country Chart column of the “‘License
Requirements” section of an ECCN do
not require a license to NSG member
countries. The commenter’s suggestion
has not been adopted by BXA for
Taiwan and Mexico because the
regulations simplification initiative was
not intended to make substantive
changes in license requirements.
However, recent regulatory changes
have extended such treatment to South
Korea, and that change is incorporated
into this interim rule.

One commenter questioned why
ECCN 5A80 (communications
intercepting devices) of the proposed
rule is not included in 8§ 742.7 (Crime

Control). These items are regulated
under separate statutory authority and
licensing criteria. Items controlled
under §742.7 are those agreed to
pursuant to section 6(n) of the Export
Administration Act. Controls on
communications intercepting devices
are maintained in accordance with the
Omnibus Crime Controls and Safe
Streets Act of 1968, and are therefore
separately controlled under § 742.13.

Part 744—Control Policy—End-User/
End-Use Based

This part contains prohibitions
against exports, reexports, and activities
related to certain end-uses and end-
users. Specifically, § 744.2 prohibits
exports and reexports of items subject to
the EAR, without a license, if at the time
of the export or reexport you know that
the item will be used in nuclear
explosive, or other safeguarded or
unsafeguarded nuclear activities.
Section 744.3 prohibits the export or
reexport, without a license, of certain
items to be used for missile end-uses.
Similarly, 8§ 744.4 prohibits the export or
reexport of items with certain chemical
and biological weapon end-uses. Next,
§744.5 prohibits the export or reexport
of items to be used for specified nuclear
maritime end-uses.

Section 744.6 places restrictions on
certain proliferation-related activities of
U.S. persons. For purposes of this
prohibition the term *“U.S. person”
means citizens, permanent resident
aliens, or protected individuals as
defined in the immigration laws; any
juridical person organized under the
laws of the United States or any U.S.
jurisdiction; and any person physically
in the United States. This part also
contains prohibitions against exports,
reexports, and certain transfers to
specified end-users. Section 744.7
imposes restrictions on certain exports
to and for the use of certain foreign
vessels or aircraft, and § 744.8 places
restrictions on certain exports to all
countries for Libyan aircraft.

Commenters urged BXA to publish a
positive list of items and limit the
applicability of the nonproliferation
related end-use restrictions to items on
such a positive list. In addition,
commenters asked BXA to publish
certain names of end-users as to which
individual exporters have been
“informed” that a license is required by
reason of § 744.2(b), § 744.3(b),
§744.4(b), and § 744.6(b). BXA'is
working within the Administration
toward these objectives; however, these
are major policy initiatives, they are not
part of this interim rule, and they are
not necessary to achieve the goals of the
Regulations Reform exercise.

Commenters suggested that under
§744.2(b) the discretion of BXA to
inform an exporter of the
trustworthiness of certain end users
should be a duty of BXA rather than an
option of BXA. The U.S. Government
will retain this discretion because of the
overriding interests in protecting
sources and methods of intelligence
gathering and the interests in law
enforcement objectives that on occasion
require flexibility on the part of the
government.

One commenter urged BXA to make
clearer the treatment of technology that
historically was authorized for export
under General License GTDA. In the
proposed rule, BXA excluded such
information from the scope of the EAR.
That approach is retained in this interim
rule and clarified in the steps that have
been added to part 732, Steps to suggest
methods for using part 734, Scope of the
EAR. Items not subject to the scope of
the EAR are not subject to any
prohibition of the EAR.

Section 744.2(b) contains provisions
designed to standardize the procedure
for informing exporters that a particular
party may present an unacceptable risk
of diversion contrary to nuclear policies.
Some commenters applauded this
addition, and one opposed it. BXA will
maintain this provision because the
procedural discipline it provides should
prove useful for both BXA and
exporters. This provision does not
change BXA'’s substantive authorities
under the EAR.

One commenter suggested additional
cross-references to the license review
policies for items subject to, for
example, missile technology controls
identified on the CCL based upon
product parameters rather than a
prohibited end-use. In the proposed rule
and in this interim rule, the license
review standard for applications
required by reason of the product
parameters designated on the CCL are
listed in part 742, Control Policy—CCL
Based Controls. The license review
standards for license requirements
defined by end-uses described in part
744 are contained in part 744. Because
of the criticism of some commenters
that the proposed rule contained too
many cross-references, BXA has
concluded in this instance that
additional cross-references are not
advisable.

This interim rule continues existing
policy regarding the country scope of
the nuclear end-use prohibition. A new
Supplement No. 3 is added to the part
and referenced at § 744.2(a) to exempt
designated countries from this
prohibition, and those are the same
countries that are exempt under the
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existing EAR. This is a change from the
proposed rule.

One commenter suggested that BXA
remove from § 744.6 words that indicate
defined activities are prohibited in the
United States. This interim rule accepts
this recommendation. One commenter
complained that 8 744.6 applies to less
than all countries in Country Group D:1.
The exclusion of Romania and China is
consistent with current policy, and is
maintained in this interim rule. BXA
recognizes that such policy decisions
make the use of the Country Groups and
the EAR itself more complex. BXA
hopes reviewing of provisions of the
EAR in the order recommended by the
steps in part 732 will minimize this
problem. BXA intends to further address
such issues in the future. However,
policy making in export controls will
always present trade offs for exporters
when petitioning the government for
fairness and precision of export control
policy on the one hand versus
simplicity and ease of administration for
the public on the other.

The proposed § 744.6(a)(2) prohibited
certain U.S. person activities related to
nuclear explosives devices. It was
removed from this interim rule because
such activity is prohibited under the
International Traffic in Arms
Regulations (22 CFR 120-130), which
regulate defense services for all
destinations.

Part 746—Embargoes and Other Special
Controls

Part 746 of the proposed rule
contained controls for Cuba, Libya, Iraq,
North Korea, and the Federal Republic
of Yugoslavia (Serbia and Montenegro),
indicating where jurisdiction was
divided between BXA and the
Department of the Treasury’s Office of
Foreign Assets Control. It also contained
controls implementing U.N. sanctions
resulting in additional EAR controls on
Rwanda.

Controls on Iran, embargoed because
of Executive Order 12959 of May 6,
1995, have been added to part 746 in
this interim rule. With the suspension of
the embargo on the Federal Republic of
Yugoslavia (Serbia and Montenegro),
controls on that country, as well as on
certain areas of Croatia and Bosnia-
Herzgovina, have been shifted to a
Supplement to part 746. Commenters
pointed out that ECCN 0A95, which
released food and medical supplies to
Libya from reexport control, was
unaccounted for in the proposed rule;
that oversight has been corrected. The
former Humanitarian License
Procedure, which was included in the
Embargo part of the proposed rule, has
become a License Exception for

humanitarian donations and is in part
740 of this interim rule.

Finally, this part includes
Supplements containing general
information on embargoes and sanctions
administered by other federal agencies.

Part 748—Applications (Classification,
Advisory, and License) and
Documentation

Part 748 describes the procedures for
submitting license applications,
classification requests and advisory
opinions. This interim rule places
information from throughout the
existing EAR into one part. It is
intended to provide the reader with all
information necessary to submit an
application to BXA.

This interim rule adopts use of the
new Form BXA-748P for the
submission of license applications and
classification requests, but not advisory
opinions. Most commenters favored the
use of one form for both exports and
reexports. This interim rule clarifies the
definition of advisory opinions and
states they must be submitted in writing
via letter. Commenters were evenly split
regarding the proposal to require use of
Form BXA-748P for advisory opinions.
One commenter proposed adopting the
form for use when submitting end-user
requests. This suggestion along with one
recommending the elimination of unit
and total price boxes are not adopted in
this interim rule. A number of
commenters also queried whether BXA
intends to republish the Forms
Supplement contained in the existing
loose leaf EAR subscription. BXA will
republish the Forms Supplement in the
subscription to the EAR offered by the
National Technical Information Service
(NTIS). The Forms Supplement is not
published in the Code of Federal
Regulations.

Sections in part 748 have been
redesignated to better describe each
section’s contents. The addresses in
§748.2 and 8 748.14 have been placed
in one section. Procedures for
submitting applications electronically
have been placed in a separate section
for easier access. For continuity, the
unique license requirements for specific
items or transactions have been placed
in a separate Supplement No. 2 to this
part. This change will allow readers to
determine quickly whether the unique
requirements apply to their transaction,
and if not, to continue quickly with
sections relating to support documents.
Instructions for completing Form BXA-
748P contained in Supplement No. 1 to
part 748 have been clarified in response
to comments posed by both the public
and BXA employees.

On the suggestion of one commenter,
a reminder that information submitted
under the Export Administration Act
will be treated in accordance with
provisions stated in section 12(c) of the
act has been added in this interim rule
in §748.1(c).

The section on license application
support documents has been revised to
eliminate one step in the decision tree.
The questions contained in
§748.10(a)(3) in the proposed rule have
been combined into one question in this
interim rule. Some commenters noted
that exceptions for obtaining support
documents have decreased in certain
circumstances. The changes announced
in the proposed rule were due largely to
the changing export control
environment and proliferation
credentials of various countries.
Accordingly, this interim rule adopts
the requirements contained in the
proposed rule with a few modifications.
This interim rule also adopts the two
year validity period for the Statement by
Ultimate Consignee and Purchaser.

A few commenters noted that though
the development of decision trees will
assist in determining support document
requirements, BXA should consider the
development of a matrix or chart similar
to that contained in part 775 of the
existing rule. Though a chart has not
been included in this interim rule, BXA
will explore development of a new
matrix/chart based on the support
document decision tress in this part.
This interim rule also eliminates the last
letter in the Export Control
Classification Number contained in the
existing rule. This letter had been used
previously to designate support
document requirements, but is no longer
necessary.

A few commenters requested
additional guidance on what constitutes
an emergency and clarification of
validity periods as they relate to
licenses approved under emergency
processing. This interim rule clarifies
the validity period by cross-referencing
the appropriate section in part 750, but
does not provide additional language to
be used by applicants when submitting
emergency requests. In order to retain
the emergency nature of these requests,
this interim rule does not adopt the
suggestion by one commenter to
increase the validity period from 30 to
60 days for applications involving
reexports.

Commenters were evenly split
regarding the elimination of Form BXA-
685P for amendments with a few stating
the elimination of this form is long
overdue. This interim rule adopts the
intent to eliminate Form BXA—-685P
along with Form BXA-648. Changes not
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listed in § 750.7(c) will require the
submission of a Replacement
application. One commenter stated the
time period for the return of Delivery
Verifications to BXA was reduced with
elimination of Form BXA-648. The
existing rule states the time frame as “‘a
reasonable time after the last shipment”
while the instructions contained in the
existing Form BXA-648 stated the time
frame as ““90 days after the last
shipment”. This interim rule eliminates
this inconsistency by establishing a 90
day time frame.

Form BXA-711 along with its written
counterpart is adopted in this interim
rule. Commenters stated the ability to
use a form or letter was a good idea.

Part 750—Application Processing,
Issuance and Denial

Part 750 describes the processing
procedures and time frames for
classification requests, advisory opinion
requests and license applications. Once
an applicant has prepared documents in
accordance with part 748, this part
describes how the application will be
handled by BXA. The time frames
detailed in this interim rule are drawn
from Executive Order No. 12981 of
December 6, 1995 and the draft 1994
Export Administration Act bill written
by the Clinton Administration.

This interim rule provides a detailed
description of the relationship between
all agencies and departments involved
in the license review process as well as
a description of the interagency dispute
resolution process. This part also
addresses actual issuance, validity
periods, denial, revocations,
suspensions, transfers, duplicates, and
shipping tolerances.

This interim rule also eliminates the
proposed exceptions to the license
processing time frames and limits all
license applications to a 90 day
processing time frame. A number of
commenters made recommendations for
revising the time frames for the
processing of license applications as
well as the types of applications subject
to Congressional notification. This
interim rule incorporates the processing
time frames provided in Executive
Order No. 12981. Accordingly,
recommendations to establish different
time frames have not been adopted. In
addition, congressional notification
requirements for crude oil and refined
petroleum products have not been
adopted since they no longer apply to
the types of licenses reviewed by the
Department.

Most commenters supported the
clarification of the license processing
system and time frames. These
commenters agreed that BXA has met

the goal of making the process more
transparent for the exporter.

A number of commenters requested
that applicants be given the opportunity
to express their views during the license
escalation process. These commenters
also requested clarification of the term
“registration” to include language that
would require prompt action by BXA
upon receipt of a license application.
Both of these recommendations have
been adopted in this interim rule.

One commenter suggested that part
756, Appeals, be combined with this
part 750 since most appeals involve
license applications. This
recommendation was not adopted
because the appeals process is open to
all administrative actions, not only
those relating to license applications.

One commenter recommended
simplification in the provisions for
shipping tolerances. While this
recommendation has merit and may be
considered at a later date, it was not
adopted in this interim rule.

Part 752—Special Comprehensive
License

Part 752 describes the provisions of
the Special Comprehensive License
(SCL). The SCL consolidates the
activities authorized under the Project,
Distribution, Service Supply, Service
Facilities, Aircraft and Vessel Repair
Station Procedure, and Special
Chemical Licenses, and provides for
additional flexibility to BXA in shaping
appropriate SCLs and internal control
programs (ICPs). For example, the
Project License and Service Supply
Procedure authorize exports and
reexports to countries of the former
Soviet Union, Eastern Europe, and the
People’s Republic of China, but the
Distribution License, which includes an
extensive mandatory ICP that is not
required for the Project License or the
Service Supply Procedure, does not
allow exports and reexports for
distribution in these countries. This
interim rule conforms item and country
eligibility under the SCL. All items
subject to the EAR are also eligible for
export and reexport under the SCL,
except a few specified items. Form
BXA-686P, Statement by Foreign
Importer of Aircraft or Vessel Repair
Parts, which was used for certain
exports under the Aircraft and Vessel
Repair Station Procedure, and Form
BXA-6026P, Service Supply License
Statement by U.S. Exporter, are not used
under the SCL.

BXA received fourteen comments on
part 752. Overall, several commenters
stated that the SCL is a significant
improvement over the existing special
license eligibility because it provides

broader authority to allow exports of
items such as software and technology.

Five commenters suggested that
existing special license holders retain
the right to use existing special licenses
until they expire, but apply for
amendments to take advantage of the
increased item and country scope of the
SCL.

This interim rule makes the SCL
effective March 25, 1996. All existing
special licenses will expire on March
25, 1997, unless the special license
expires before that time by its own
terms. BXA will not grant extensions to
existing special licenses. Existing
special license holders who want to take
advantage of the SCL benefits, must
apply for an SCL according to part 752.
BXA will not accept amendments to
outstanding special licenses.

Eight commenters provided
comments on item scope for the SCL.
Most commenters stated that the
proposed rule would not authorize
exports under the SCL of items eligible
for a License Exception. The proposed
rule allowed exports under the SCL of
all items subject to the EAR, including
items eligible for a License Exception.
However, to prevent confusion, the
interim rule specifically states in § 752.1
that you may apply for an SCL, when
appropriate, in lieu of a license
described in part 748 or a License
Exception described in part 740.

Two commenters stated that the SCL
should not exclude any items because it
defeats the purpose of the SCL, which
is designed to allow greater flexibility in
return for increased monitoring of each
shipment by the SCL holder and
consignees. One commenter added that
other agencies have the right to review
the applications for an SCL, and
restrictions may be placed on a license
on a case-by-case basis. However, two
commenters stated that there should be
no ad-hoc restrictions, adding that the
only item restrictions should be those
published in the Federal Register,
which would be applicable to all
companies.

This interim rule retains the list of
items not eligible for the SCL in § 752.3
to ensure that potential applicants are
aware of the few item restrictions before
they consider applying for an SCL. If
BXA determines that an item must be
added to the list to protect national
security, nonproliferation, or foreign
policy interests, or determines that an
item need no longer be prohibited under
the SCL, BXA will publish a change in
the Federal Register, at which time the
change will become effective and apply
to all SCL and potential SCL holders.

Another commenter was concerned
about the general policy of denial for



Federal Register / Vol. 61, No. 58 / Monday, March 25, 1996 / Rules and Regulations

12725

exports to destinations in Country
Group D:2 of items controlled for
nuclear nonproliferation reasons, and
suggested that the SCL specifically state
that items controlled for nuclear
nonproliferation reasons be authorized
on a case-by-case basis provided that the
exporter has appropriate controls in
place to screen for proscribed end-uses
or end-users. The Internal Control
Procedures (ICPs) required for most
activities authorized under the SCL
include screening elements for
proliferation end-uses. This interim rule
revises the policy of denial language
found in 8 752.3(b) of the proposed rule
to a policy of case-by-case review. In
addition, this rule retains the discretion
to deny or limit the export or reexport
of all items, including those controlled
for nonproliferation reasons.

Most commenters applauded the
expansion of country scope to include
the newly independent states and
Russia. However, several commenters
requested clarification that the SCL is
eligible for countries such as Slovenia,
Rwanda, Bosnia, and Croatia, which are
eligible under existing special licenses .
One commenter stated that when BXA
declares a country ineligible to receive
items under the SCL, BXA should
simultaneously list the country in the
EAR, and remove it from all SCLs.

It is not BXA'’s intent to roll-back
special license country eligibility. This
interim rule therefore clarifies that all
countries are eligible to receive items
under the SCL except Cuba, Iran, Iraqg,
Libya, North Korea, Syria, and Sudan. If
BXA determines that additional
countries should become ineligible to
receive items under the SCL, it will
publish the change in the Federal
Register, and notify all SCL holders.

Four commenters suggested
consolidating 8§ 752.2 into one generic
paragraph that describes the
representative activities. Another
commenter stated that the SCL should
not prohibit the export of service parts
or upgrades as long as it does not exceed
the limits of the SCL parameters.
Section 752.2 is intended to provide
illustrative examples of the types of
activities that may be approved under
the SCL. It is not intended to be an
inclusive list, and other activities may
be approved on a case-by-case basis.
This interim rule revises § 752.2 to
provide a general description of the
types of activities that BXA may
approve the under the SCL. These
activities fall under the general
categories of *‘service”, “‘end-user”,
“distribution”, and “‘other” activities.

Four commenters provided comments
on the requirement for a letter of
assurance for exports under the SCL of

certain technology. One commenter
stated that the SCL expands the scope
of the existing letter of assurance
required for exports under General
License GTDR because it would require
the letter of assurance from each new
recipient overseas. One commenter
specifically requested that the letter of
assurance be required from only one
party overseas. The proposed rule did
not expand current policy. Under the
existing EAR, any transfers of technical
data covered by a letter of assurance
would require such assurances from any
new recipient of the technology. Two
commenters indicated that assurances
are not required for exports of
technology under a validated license.
But, if an assurance must be required,
the assurance should be included in the
SCL certifications.

This interim rule removes the letter of
assurance requirement from § 752.5.
BXA intends to review requests to
export controlled software and
technology under the SCL on a case-by-
case basis, and impose conditions or
restrictions as appropriate. Depending
upon the level of software or technology
requested for export under the SCL, this
may include restrictions on reexport of
software or technology, or exports of
direct products of the technology.

Comments on 8§ 752.5, steps you must
follow to apply for an SCL, focused on
the comprehensive narrative statement.
Many commenters stated that much of
the information required in the
comprehensive narrative statement is
already required on Form BXA-748P,
Multipurpose Application, or Form
BXA-752, Statement by Consignee in
Support of Special Comprehensive
License. Five commenters specifically
requested that the requirement to state
the ratio and dollar volumes of
controlled items to those not subject to
the EAR be removed, because it is
impractical to calculate and
fundamentally unreliable. BXA agrees
that SCL applicants should not be
required to repeat information in a
comprehensive narrative statement that
is also required on Form BXA-748P or
Form BXA-752. Therefore, this interim
rule includes major revisions to the
comprehensive narrative statement
requirements, limiting that statement to
the information that is not required
elsewhere. This interim rule also
removes the requirement to list the
items eligible for a License Exception
that will be exported under the SCL
because the ICP requirements assure
that appropriate controls are in place to
prevent diversion.

One commenter stated that the
application stage was too early to
provide BXA a copy of the proposed

ICP, and to do so conflicts with the
certification requirements that an ICP
must be in place upon approval of the
SCL. This interim rule retains, under
§752.5(c)(3), the requirement that
applicants and consignees submit ICPs
at the time of application. This
information is necessary for BXA to
determine whether to approve the items,
activities, or countries requested on the
SCL application, or to modify your
proposed ICP depending upon the
nature of the request.

One commenter stated that BXA
should not require an SCL holder to
inform all consignees of license
conditions. Certain conditions may only
have relevance to one or two
consignees. BXA agrees, and has
clarified in § 752.9(a)(4) to state that the
SCL holder must inform all relevant
consignees of all license conditions
prior to making any shipments under
the SCL. Four commenters objected to
the language that refers to prior
reporting of exports of certain items,
which is was included in 8 752.9(a)(4).
This interim rule retains this language.
Exporters should note that the list of the
special conditions that may be placed
on your SCL included in this section
only provides examples, and such
conditions may not be included on your
SCL.

Section 752.11 describes the elements
of the Internal Control Programs (ICPs)
that the SCL holder and consignee must
implement upon approval of the SCL to
assure that exports and reexports are not
made contrary to the EAR. Two
commenters stated that the ICP
requirements included in the proposed
rule should be clear and defined, not
generalized. Three commenters
suggested that EPCI screening be limited
to certain countries. Two commenters
requested that BXA clarify when the
parties to the application must submit
the ICP to BXA. One commenter also
requested that upon publication of the
SCL, BXA publish guidelines that
further define ICP requirements.

This interim rule also restructures
§752.11 to consolidate the elements of
all three ICPs into one list, and to
remove the different levels of ICPs. This
simplifies the text, and makes it more
user-friendly. This interim rule does not
place country limits on screens against
customers who are known to have, or
suspected of having, unauthorized
dealings with specially designated
regions and countries for which
nonproliferation controls apply. Any
such limits must be approved by BXA,
and are dependent upon the specific
nature of your SCL request. This interim
rule also includes information in
§752.11(a)(2) on where you may obtain
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guidelines to assist you in developing
an adequate ICP.

This interim rule also makes several
other editorial changes to part 752 to
consolidate provisions and simplify the
text. Section 752.10, Changes to the
SCL, has been revised to clearly define
the requirements for changing an SCL.
Detailed instructions on how to
complete Forms BXA-748P,
Multipurpose Application, and Form
BXA-752, Statement by Consignee in
Support of Special Comprehensive
License, and other forms related to
applying for an SCL are included in
supplements to part 752. The servicing
provision in § 752.4(b) has been revised
to conform with the standard used
throughout the EAR. This provision
prohibits you from servicing, under the
SCL, any item when you know that the
item is owned or controlled by, or under
the lease or charter of, entities in
countries not eligible for the SCL, or any
nationals of such countries. Finally, the
recordkeeping provisions of § 752.12
have been clarified by providing the
appropriate cross-references to part 762,
which applies to all transactions subject
to the EAR.

Part 754—Short Supply

This part implements section 7 of the
EAA and similar provisions in other
laws that authorize or require
restrictions on exports for reasons
dealing with adequacy of supply of
commodities in the United States, as
opposed to reasons based on foreign
policy, national security, or
nonproliferation considerations.
Specifically, this part implements
controls on exports of crude oil
restricted under the EAA and a number
of other laws; on exports of petroleum
products produced or derived from the
Naval Petroleum Reserves; on exports of
western red cedar as required by
provisions in the EAA; and on exports
of horses by sea for the purpose of
slaughter. It also provides information
relating to two provisions contained in
EAA section 7: The registration of
agricultural commodities for exemption
from short supply controls, and the
filing of petitions for the imposition of
controls on recyclable metallic
materials.

Consistent with the revised structure
of the proposed and interim rules, this
part contains all of the requirements
that apply uniquely to commodities
controlled for short supply reasons. It
sets forth all of the licensing
requirements, licensing policy, License
Exceptions, and other unique
requirements that apply to commodities
controlled for short supply reasons on
the CCL. Short supply controlled

commodities are identified with *“SS”
under ““Reason for Control” in each
relevant ECCN on the CCL. Other
requirements of the EAR that are not
unique to short supply controls, such as
recordkeeping in part 762, also apply to
items covered by this part.

Six commenters provided comments
on this part. A number of revisions have
been made to implement the
recommendations contained in the
comments. Additional revisions were
made to incorporate the heavy
California crude oil rule published in
the Federal Register but not included in
the proposed rule.

Commenters recommended that the
definition of “‘crude oil’ in § 754.2 be
moved to the front of this section from
paragraph (g). The definition of “crude
oil”” is now included in paragraph (a).

Section 754.2(b) deals with licensing
policy for crude oil. It has been revised
significantly to distinguish BXA’s
licensing policy for shipments of crude
oil which have already been found to be
in the national interest, by Presidential
decision or otherwise, e.g., crude oil
from Cook Inlet or California heavy
crude, and those which will be
approved if BXA makes the necessary
findings on a case-by-case review of
applications. In the proposed rule all
crude oil applications would be
reviewed by BXA and approved if the
crude oil was not subject to certain
statutory restrictions and BXA made a
finding that the export was in the
national interest and consistent with the
purposes of the Energy Policy and
Conservation Act. In this interim rule,
paragraph (b)(1) of § 754.2 lists the
exports that have already been found to
be in the national interest and paragraph
(b)(2) lists the exports for which BXA
must make the necessary findings.

Section 754.2(b)(2) also reflects a
revision relating to the kinds of
transactions that BXA will find to be in
the national interest. The proposed rule
had cited examples of crude-for-crude
and crude-for-product exchanges that
would be found to be in the national
interest. The language of the proposed
rule, however, could have been
interpreted as limiting the national
interest to these examples. The interim
rule makes clear that the cited
exchanges are only examples.

This interim rule also adds a new
paragraph (g) to § 754.2, reflecting
regulations that were published in the
Federal Register (60 FR 15669, March
27, 1995).

Finally, this interim rule creates two
new License Exceptions which apply to
the exports of crude oil. Section
754.2(h) implements a new License
Exception SS—SPR, intended to permit

the export of foreign origin oil stored for
emergency use by a foreign government
in the Strategic Petroleum Reserves
(SPR). License Exception SS-SPR
permits the export even if the foreign
origin oil is commingled with other SPR
oil, provided that the Department of
Energy certifies that the crude oil being
exported is of the same quantity and of
comparable quality as the foreign origin
oil imported by the foreign government
for storage in the SPR.

Section 754.2(i) of this interim rule
creates a new License Exception, SS—
SAMPLE, to permit limited quantities of
crude oil for analytical or testing
purposes. This revision implements
recommendations included in the
public comments. Under this License
Exception you may ship up to ten
barrels of crude oil to any one end-user
annually, up to a cumulative limit of
100 barrels per exporter annually. This
License Exception codifies a BXA
licensing policy for sample shipments
that has been in effect for several years.
This licensing policy has been included
in BXA’s annual report to the Congress,
but has not been reflected in the EAR.
Such de minimis sample shipments
have no measurable effect on U.S. oil
supplies.

Section 754.3 of this interim rule
reflects a significant change in the way
that the Naval Petroleum Reserves
Production Act (NPRPA) restriction on
non-crude oil products are
implemented. The NPRPA prohibits the
export of petroleum origination or
derived from the Naval Petroleum
Reserve (NPR), unless the President
approves the export. Under existing
EAR, licenses are required for all
petroleum products, and General
License G-NNR authorizes shipments of
all such product of non-NPR origin or
derivation. The proposed rule continued
this approach and provided License
Exception SS-NPR.

Commenters noted that if all NPR
crude oil produced in fiscal year 1994
were refined, it would amount to less
than one percent of all the crude oil
refined in the United States. The
commenters recommended that the
existing approach be changed to require
a license only for petroleum products
which were NPR produced or derived.
BXA adopted this recommendation and
this provision reflects the change.

The relevant ECCNs on the CCL have
been revised to apply only to petroleum
products that were produced or derived
from the NPR or became available for
export as a result of an exchange of any
NPR produced or derived commodities.
With this change, General License SS—
NNR is no longer necessary and is
removed.
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Section 754.4, unprocessed western
red cedar, has been reorganized
consistent with a recommendation
included in the comments. In the
proposed rule, § 754.4(a)(2) contained
instructions for filing a license
application, and preceded provisions on
license policy and exceptions. A
commenter noted that an exporter will
first look for licensing policy and
license exceptions before looking for
information on how to fill out a license
application. The commenter observed
that there is no point in instructing the
exporter how to complete a license
application if subsequent text informs
the exporter either that a license will
not be approved or is not necessary.
This interim rule adopts this comment
and has restructured § 754.4
accordingly.

Part 756—Appeals

This part describes the procedures
applicable to appeals from
administrative actions taken by BXA.
An administrative action is any action
(not including an administrative
enforcement proceeding) taken under
the EAA or EAR with respect to a
particular person, including denial of a
license application, return of a license
application for other than procedural
deficiencies or additional information,
or classification of an appellant’s item.
Essentially, any person directly and
adversely affected by an administrative
action would be allowed to appeal to
the Under Secretary for Export
Administration for reconsideration of
that administrative action.

No substantial comments were
received on this part 756. One
commenter suggested the possibility of
combining this part with part 748,
Applications. This interim rule does not
adopt the suggestion.

With the exception of minor editorial
revisions and clarifications, the
provisions of part 756 remain
unchanged from the proposed rule.

Part 758—General Export Clearance
Requirements

This part deals with requirements
imposed on exporters and others
regarding the movement of items subject
of the Export Administration
Regulations (EAR) out of the United
States. The purpose of this part is to
assure that the movement of items
subject to these EAR conforms to the
requirements of the export license or
other authorization for their export.

This part imposes specific
responsibilities on the different persons
involved in export transactions to
ensure compliance with other
provisions of the EAR and of the

Foreign Trade Statistics Regulations
(FTSR) (15 CFR Part 30), including
exporters, freight forwarders, exporters’
agents, carriers and all other persons. It
prohibits any person from engaging in
certain proscribed conduct. This part
governs some of the same conduct that
is governed by the FTSR.

This part imposes specific
responsibilities for assuring that
Shipper’s Export Declarations (SEDs),
bills of lading and air waybills are
accurately filled out and are consistent
with the export license or other
authorization for the export to which
they correspond. It restricts the conduct
of exporters, forwarders, carriers and
others to assure that the delivery abroad
of items subject to the EAR is in
accordance with the terms of the export
license, exception to the licensing
requirement or other authorization. In
some cases, it imposes duties on parties
to the transaction to return the items to
the United States or take steps to
prevent them from entering the
commerce of a foreign country.

The proposed rule made several
changes to this part. Approximately 25
commenters made comments on the
proposed part 758.

A majority of those who commented
on part 758 recommended that we
eliminate the requirement to place the
symbol “NOL” on Shippers Export
Declarations (SEDs) for transactions
involving items not on the CCL. Most of
those commenters suggested that we
adopt a single symbol “NLR” for all
transactions where the export does not
require a license either because it is on
the CCL but does not require a license
to the destination in question or because
it is not on the CCL. Several
commenters went further and
recommended that we authorize the use
of the symbol “NLR” for transactions
that are authorized by a License
Exception instead of requiring that the
License Exception symbol be listed on
the SED. We adopted the suggestion to
eliminate the symbol “NOL". However,
this interim rule includes a designator
(EAR99) for items that in the proposed
rule were subject to the EAR but not on
the CCL, that will be used by BXA in
responding to classification requests
and by exporters for their management
systems. The designator will not be used
on SEDs. We have also reduced the
number of License Exception symbols
from which parties filling out SEDs
must choose. As noted above in the
discussion of License Exceptions, we
have created a small number of symbols
for various groups of License
Exceptions, and it is these symbols for
groups of License Exceptions that must
appear on the SED.

Several commenters suggested that
the choice of Destination Control
Statements (DCSs) in the proposed rule
was unduly complex. In addition, some
commenters suggested that the proposed
rule on DCSs did not make it clear that
the most restrictive DCS could be used
for any transaction. This interim rule
adopts a single simplified DCS.

A number of commenters raised the
issue of what information should be
shown on SEDs for items which in the
proposed rule were not subject to the
EAR, but which in the existing EAR are
eligible for general license GTDA. In
response to these comments this interim
rule creates an optional designator
TSPA which exporters may use on SEDs
for software or technology that the
proposed rule and this interim rule
define as outside the scope of the EAR.

The proposed rule eliminated some
information about authority and status
of forwarding agents and procedures for
correcting SEDs on the grounds that
those points are covered in the FTSR (15
CFR part 30) and including them in the
EAR was redundant of the FTSR. Some
trade associations recommended that we
retain these procedures. We did not
adopt this suggestion because the FTSR
applies to all exports from the United
States including those subject to the
EAR and those that are not. These
procedures need to be in the FTSR
because exporters who have no
transactions subject to the EAR must
follow them. Retaining duplicate
language in a regulation that applies to
only a portion of the exports from the
United States would be redundant and
creates the burden of keeping two
different sets of regulations identical
whenever amendments are adopted.

Two commenters suggested that
proposed § 758.1 was too long and
portions were redundant. They
suggested breaking it up into several
sections. We did not adopt this
suggestion in this interim rule. The
section has been shortened because of
the elimination of the NOL provisions.

Several commenters suggested that
the use of the word “you” in the
proposed rule under § 758.1(a)(1)
shifted responsibility from exporters to
forwarders. This interim rule does not
change that language. The proposed
rule, by its terms makes those who
obtain licenses from BXA or rely on
License Exceptions in their export
transactions responsible for the proper
use of that license or License Exception.
This is a reasonable policy and is
retained in this interim rule.

Two commenters proposed that
forwarding agents not be required to
keep a record of the delegation of
authority to them unless the



12728

Federal Register / Vol. 61, No. 58 / Monday, March 25, 1996 / Rules and Regulations

responsibility to do so was delegated by
the exporter. This interim rule does not
adopt this suggestion. The proposed
rule and this interim rule conform with
the existing EAR and with the FTSR on
this issue.

Two commenters stated that the use
of the phrase ““‘exporter and the person
submitting the document” in the
proposed §8 758.3(e) and 758.3(1)(1)
expands the scope of the persons
making representations to the U.S.
Government to include forwarders in
instances where the existing EAR does
not impose responsibility on forwarders.
We accepted this recommendation. This
interim rule adopts language from the
existing EAR. However, other sections
of this interim rule, like the existing
EAR, impose liability on forwarders
who make misrepresentations to the
government.

Two commenters recommended that
the HTSUS numbers be permitted on
SEDs in lieu of Schedule B numbers. We
did not adopt this recommendation in
this interim rule. The FTSR (15 CFR
part 30) which govern all exports from
the United States require Schedule B
numbers. To the extent that there are
differences between the HTSUS and the
Schedule B numbers, errors in
compiling foreign trade statistics would
occur if either classification numbering
system were permitted for exports
subject to the EAR.

One commenter recommended that
this rule eliminate the responsibility of
exporters and forwarders who file
summary monthly reports in lieu of
SEDs to ensure that carriers place the
destination control statement on bills of
lading and air waybills. We did not
adopt this suggestion. The proposed
rule and this interim rule follow the
existing EAR which was designed to
assure that exports made under the
privileged monthly procedure were
totally in compliance with the EAR.

Two commenters recommended that
the regulations impose a limit on the
time that the Government may hold up
export shipments for inspection. We did
not adopt that suggestion because it was
beyond the scope of the regulations
reform exercise. Input from a number of
other government agencies would be
necessary to develop a rational time
limit.

One commenter recommended that
when the government orders a carrier to
return or unload a shipment that the
government be required to notify the
exporter. We did not adopt this
suggestion. In some cases the exporter
may be the target of an investigation and
a notification requirement could
jeopardize legitimate law enforcement
activities. More than one agency has

authority to order return or unloading
and developing a rule would require the
coordinated input of several agencies.
That coordination would be beyond the
scope of the regulations reform exercise.

One commenter recommended that
we require that exporters show the
Export Control Classification Number
(ECCN) on the SED for all exports. We
did not adopt this suggestion. Although
exporters need to determine the proper
ECCN in order to determine whether
they need an export license, requiring
them to show that number on SED’s for
all exports would unduly increase the
paperwork burden.

To assist in defining parties to an
export transaction, one association
recommended we adopt as a guide a
Power of Attorney utilized by Customs.
We did not adopt this recommendation.
The EAR defines parties to a transaction
in an adequate manner. Parties to
transactions additionally are free to
adopt any Power of Attorney
arrangement that addresses pertinent
roles and is not inconsistent with the
EAR or other applicable regulations.

One commenter questioned the
proposed requirement to place the
various EAR authorizations for each
item being exported under its
corresponding line item description.
This commenter pointed out that the
FTSR requires that same information to
be placed in blocks 21 and 22 on the
SED form or continuation sheet. This
interim rule adopts the FTSR procedure
and eliminates the requirement to repeat
the authorization under the line item
description.

This same commenter also
recommended that the “Conformity”’
provisions in 8 758.4(c)(2)(iii) be
changed to allow a name of a party other
that the licensee/shipper on the SED to
be shown on the bill of lading as
shipper. We did not adopt this
recommendation. These provisions are
designed to assure that new parties are
not introduced in transactions contrary
to the EAR and that exports are
completed in an orderly and legal
manner. Additionally, the situation
described may be appropriately
addressed in the application for license
process, by showing the foreign
subsidiary as exporter/licensee and the
United States affiliated/related company
as agent for the exporter.

Two commenters recommended
eliminating the proposed rule
requirements concerning commodity
descriptions on the SED
(8 758.3(g)(2)(ii)) and the requirement
that a copy of the commercial invoice
with a DCS be sent to the ultimate
consignee (8 758.6(c)(4)). They claimed
that these were new requirements. We

did not adopt the recommendations in
this interim rule because the proposed
rule merely retained the requirements of
the existing EAR.

Part 760—Restrictive Trade Practices or
Boycotts

This part revises the existing part 769.
The recordkeeping requirement found
in §760.5(b)(8) of this interim rule
requires the recipient of records relating
to a reportable boycott request to keep
those records for five years after receipt
of the request. The existing EAR
§769.6(b)(8) requires the recipient of
records relating to a reportable boycott
request to keep those records for three
years after receipt of the request.

Two sections that were reserved in
the existing EAR (769.5 and 769.7) have
been removed. As a result of this
change, 8§ 769.6 in the existing EAR has
been renumbered as § 760.5 in this
interim rule. In addition two grace
period provisions in the existing EAR
have been removed. They are;
§760.2(f)(11) (along with its
accompanying example xi) in which
certain actions to implement letters of
credit prior to the expirations of grace
periods and § 769.8 which established a
grace period for agreements entered into
on or before May 16, 1977 could be
complied with. The last such grace
period expired on December 31, 1978.
Supplement No. 14 which relates to
U.S. sanctions against South Africa that
have been repealed has also been
removed and subsequent supplements
renumbered.

A new Supplement No. 16
interpreting antiboycott policy in light
of recent developments in Jordan has
been added by this interim rule.

None of the changes made to this part
by this interim rule were published in
the proposed rule.

Part 762—Recordkeeping

In this interim rule, this part has been
reorganized and revised to eliminate the
requirement that regulated persons
obtain BXA approval prior to destroying
original documents and replacing them
with electronic, magnetic, photographic
or other images. This interim rule also
makes it clear that persons required to
keep records may always keep the
records in the form in which that person
receives or creates it. It extends the
recordkeeping period to five years to
coincide with the applicable statute of
limitations and sets standards of
legibility and retrievability for
reproductions that are kept in lieu of
originals.

Several commenters objected to the
extension of the recordkeeping
requirement to five years in the
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proposed rule. This interim rule adopts
the five year record retention period. A
record retention period that coincides
with the applicable statute of limitations
is needed to promote effective
enforcement. In addition, such a
retention period benefits firms that
comply with the regulations because the
EAR require that those who export
under a License Exception justify the
use of that exception. Such persons will
need the records of the transaction to do
So.
Three commenters suggested that
recordkeeping requirements be
eliminated for certain categories of
exports that do not require a license
from BXA. We did not adopt this
suggestion. Many transactions that are
subject to the EAR do not require a
license from BXA. Comprehensive
records are necessary for effective
enforcement and administration of the
EAA and EAR.

One commenter objected to a
requirement in the proposed rule that
records which are the subject of a
request for production of records by the
government may not be destroyed even
if the record retention period has
otherwise expired. This provision is a
requirement under the existing EAR and
is retained in this interim rule.
Enforcement and compliance efforts
would be undermined if parties were
allowed to destroy records after they
have been notified that those records are
wanted in connection with an audit or
investigation.

Several commenters recommended
that we eliminate the specific
requirements for legibility and
retrievability of reproduced records that
are kept in lieu of originals that
appeared in the proposed rule. We did
not adopt this suggestion. This interim
rule does not impose any requirements
of legibility on original records.
However, standards of legibility and
retrievability are necessary when the
originals are destroyed and copies are
retained in lieu thereof. BXA will
continue to review this issue to
ascertain if the standards might be
simplified without compromising
record integrity.

Two commenters recommended that
the EAR specifically state that records of
certain activities of U.S. persons in
connection with the proliferation
controls described in 8§ 734.2(b)(7) and
744.6 are subject to the recordkeeping
requirement. Although the proposed
rule stated that all transactions that are
subject to the EAR are subject to these
recordkeeping requirements, we
adopted this suggestion to make more
explicit the fact that activities subject to
the proliferation controls are covered.

Part 764—Enforcement

Eleven of the commenters dealt with
part 764. This interim rule makes
numerous changes to the proposed rule
based upon these comments.

This interim rule accepts the
suggestion of one commenter and
revises § 764.2(e) expressly to limit the
offense of acting with knowledge of a
violation to actions that are connected
with an item that is the object of the
violation of the EAA or EAR.

Section 764.2(j) is revised to remove
from the list of violations a number of
actions characterized as “trafficking and
advertising export control documents”.
BXA accepted the suggestion that some
of the restrictions on the creation of an
interest in a licensed transaction are
inconsistent with normal trade practice
in financing and insuring exports. BXA
is eliminating other parts of this section
as unnecessary because limitations on
license transfer and use are effectively
covered by other EAR provisions, such
as §750.10, and concerns regarding
disclosure of a person’s relationship to
a transaction are covered by provisions
such as §764.2(g). This interim rule
limits 8 764.2(j) to the offense of license,
other export control documents or other
alteration.

Some commenters called for
distinguishing between *‘substantive”
and “minor” violations. BXA did not
adopt this suggestion. BXA concludes
that such distinctions are not feasible or
appropriate with respect to the type of
activity covered by the EAR.

Some commenters urged BXA to list
factors that would mitigate sanctions for
violations. BXA did not adopt this
suggestion. BXA notes that its practice
shows that it is open to the
consideration of a wide range of
mitigating factors, and it does not
believe that a listing of such factors is
needed to enhance compliance or to
ensure that sanctions will be
appropriate.

Some commenters called for BXA to
include in the EAR a comprehensive
denial list that would include the names
not only of persons denied export
privileges by BXA, but of persons
covered by denial orders or designations
by other agencies. This interim rule
does not contain such a list. BXA cannot
make its regulations an official
repository of legal action by other
agencies. BXA will work with other
agencies to try to improve coordination
of and access to the lists.

This interim rule describes certain
measures such as license suspensions
and temporary denial orders and places
them in a new § 764.6, entitled
‘““protective administrative measures’.

These measures are not punitive, but are
intended to protect against activity
contrary to the purposes of the EAR.
Although these measures were included
in the existing EAR and in the proposed
rule, they were not all in a single
section. Placing these measures in a
single section distinguishes them from
the sanctions which are covered
elsewhere in part 764.

Part 766—Administration Enforcement
Proceedings

Five commenters specifically
addressed part 766. Three of these
commenters addressed substantially the
same points.

Three commenters called for changes
to protect the interests of persons BXA
seeks to add to a denial order on the
basis of relationship to the respondent.
This interim rule makes three such
changes. It revises § 766.23 to clarify
that prevention of evasion is the basis
for making an order applicable to a
related person, to provide more
specifically and uniformly for notice to
persons that BXA seeks to have named
as related, and provides that such
persons may oppose or appeal not only
the issue of relationship, but also
whether the order is justified to prevent
evasion. These commenters suggested,
further, that related persons be allowed
to challenge the order on the merits, that
is, as to whether or not there has been
a violation or a temporary denial order
is necessary in the public interest in
order to prevent an imminent violation.
BXA did not adopt this suggestion. BXA
believes that it is proper to limit
contests on the merits to respondents, as
it is the alleged conduct of respondents
that is the basis for the order.

One commenter expressed concern
that having the Under Secretary decide
appeals from Administrative Law Judge
(ALJ) decisions in enforcement
proceedings raises doubts about
impartiality, due process and fairness.
This commenter called for direct appeal
from the ALJ to the U.S. Court of
Appeals. No such change has been
made, as it would be contrary to specific
EAA provisions and to general
administrative law practice that makes
final agency action subject to judicial
review. An ALJ decision cannot be final
agency action under 50 U.S.C. app.
2412(c) or (d). Moreover, BXA believes
that its conduct of administrative
proceedings has been marked by
fairness and the careful observance of
due process.

Three commenters called for stating
that “‘clear and convincing evidence” is
required to sustain an administrative
enforcement case. BXA did not adopt
this suggestion. The EAA (50 U.S.C.
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app. 2412(c)) makes the Administrative
Procedure Act (5 U.S.C. 556) evidence
standard (“‘reliable, probative, and
substantial’’) applicable. BXA does not
believe that any different EAR standard
is needed.

Three commenters called for detailed
provisions on how much evidence is
needed to support a summary decision
under §766.8.

BXA did not adopt this suggestion.
BXA concludes that the use of the
standard ‘‘there is no genuine issue as
to any material fact” is proper and
sufficient.

Another commenter stated that
§766.24(b) should be revised to define
the “imminent violation” criterion for
issuance of a temporary denial order as
requiring a showing of imminence both
in nearness of time and in likelihood of
occurrence. BXA did not adopt this
suggestion. BXA retains its longstanding
definition from the existing EAR,
consistent with the legislative history of
the 1985 amendments to the EAA, that
either time or probability imminence
will support the issuance or renewal of
a temporary denial order.

This interim rule adopts many
improvements in drafting clarity and
precision that were suggested in the
comments, along with numerous others
that BXA developed. This interim rule
revises § 766.7 to make default
procedures available in antiboycott
proceedings. There were no public
comments suggesting this change, but it
makes the procedures for imposing
administrative sanctions and other
measures in antiboycott cases more
consistent with other proceedings under
the EAR. Finally, BXA decided to
remove from this interim rule one
provision that appeared in the proposed
rule even though no comments on it
were received. This interim rule
eliminates a provision from § 766.18 of
the proposed rule that would have
barred reference in a settlement order to
a finding of a violation, as the content
of such an order is consensual. This
deletion makes this interim rule
consistent with the existing EAR.

Part 768—Foreign Availability

Part 768 reflects the provisions
described in part 791A of the existing
EAR. It implements section 5(h) of the
Export Administration Act (EAA) and
contains procedures and criteria relating
to determinations of foreign availability
for national security controlled items. It
is substantively unchanged from the
existing part 791A. This revised version
contains several technical changes, such
as use of the term ““claimant” instead of
“applicant,” intended to make part 768
easier to read and understand.

Only three commenters mentioned
this part in their submissions, possibly
because the Federal Register notice
soliciting comments had stated that
BXA did not intend to make any
significant changes in this part.

One commenter questioned why Cuba
is included in the definition of
“controlled countries” for foreign
availability purposes under § 768.1(d)
and not for general purposes by
inclusion in Country Group D:1, as
described in Supplement No. 1 to part
740. Cuba is a ““‘controlled country”
pursuant to determination made by BXA
under section 5(b) of the EAA. (See
Export Administration Annual Report
1994, at 11-8.) Country Group D:1 does
not include countries subject to broad
based embargoes, such as Cuba and
North Korea, even though they are
controlled countries. This interim rule
adds a clarifying notation stating that
since virtually all exports to Cuba and
North Korea currently are subject to an
embargo, the foreign availability
procedures do not apply to these two
controlled countries. A similar notation
is included in Supplement No. 1 to part
740.

Another commenter suggested that
§768.7(d) be revised to clearly reflect
the provision of section 5(f)(3) of the
EAA that “the Secretary shall accept the
representations of applicants * * *
supported by reasonable evidence,
unless contradicted by reliable evidence
* * * BXA did not make any
revisions because § 768.7 paragraphs (c),
(d)(2), (d)(2), and (d)(3) of this interim
Rule already implement this provision.

One comment suggested that the
provision in § 768.7(f)((1)(i)(C) for
submitting foreign availability
determinations to COCOM or a
successor regime was unnecessary and
should be deleted. When COCOM
ceased functioning on March 31, 1994,
the United States and other member
countries agreed to maintain the control
lists that were in place at that time until
a successor regime was in place. A
change has been made in this interim
rule to reflect BXA’s intention to
conduct any necessary consultations
with former member countries.

Another commenter questioned why
foreign availability procedures do not
apply to foreign policy controlled items.
Foreign availability is always taken into
account whenever foreign policy
controls are imposed, expanded, or
extended. Because the purposes of
foreign policy controls vary, strict
procedures for conducting assessments
have not been deemed to be warranted.
Finally, one commenter suggested that
part 768 be revised to reflect the
expanded role of the Strategic Industries

and Economic Security Office’s
Economic Analysis Division in
considering unfair impact, effectiveness
of controls, and foreign availability, and
to discuss how exporters may contribute
to this work and analysis. BXA will
consider such an addition to the EAR in
future revisions.

Part 770—Interpretations

Part 770 contains certain
interpretations concerning commodities,
software, technology, and de minimis
exceptions for chemical mixtures. These
are designed to clarify the scope of the
controls. BXA intends to add
interpretations to this part over time to
aid you in interpreting the EAR. Since
the publication of the proposed rule,
BXA has issued certain interpretations
on the application of the de minimis
exclusion for certain mixtures of
chemicals. Those interpretations are
added to part 770 in this interim rule.

Some commenters suggested that the
part numbers of this chapter and others
will overlap with the part numbers of
different chapters in earlier versions of
the EAR and therefore BXA should use
both odd and even numbers for the parts
of this interim rule. BXA does not
believe that using only even numbers
for the parts of this interim rule will
cause confusion. BXA further believes
that is it useful to retain only even
numbers in this interim rule so as to
leave room for future parts that cannot
now be anticipated.

Certain commenters urged BXA to
add interpretations of certain issues;
and BXA will review those
recommendations for inclusion in the
future.

Commenters also asked BXA to
include an interpretation of the phrase
“specially designed.” BXA is not
responding to this recommendation due
to pending criminal enforcement action
and for other reasons.

This part contains certain
interpretations regarding the de minimis
content of certain chemical mixtures.
These reflect amendments to the EAR
adopted after the publication of the
proposed rule.

Part 772—Definitions

This part defines terms as used in the
EAR.

In response to comments, this interim
rule combines the definitions part from
the proposed rule with the
multilaterally-agreed definitions found
on the Commerce Control List that are
found in Supplement No. 3 to § 799A.1
of the existing EAR. These definitions
may be distinguished from other
definitions by the fact that they appear
in quotation marks.
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Part 774—The Commerce Control List

On May 11, 1995, BXA published an
advance notice of public rulemaking in
the Federal Register, (60 FR 25480),
soliciting comments from industry and
interested public on whether and how
to conform the numbering system used
to identify items controlled by the
Export Administration Regulations, or
Export Control Classification Numbers
(ECCNs), with the numbering system
used by the European Union (EU) to
identify such items.

BXA received a total of eighteen
responses to the May 11 notice. Ten
commenters responded directly to this
notice, while the remaining commenters
included comments on the May 11
notice with their comments on the
proposed rule. Additional verbal
comments were also provided at the
town-hall fora conducted throughout
the United States by BXA.

Overall, industry supports
harmonizing the U.S. ECCN system with
the EU numbering system. The
following is an analysis of the responses
to the five questions posed by BXA in
the Federal Register notice, followed by
other general comments.

1. Should the U.S. Harmonize the
ECCNs With the EC Numbers and
Encourage Other Countries To Adopt a
Uniform Numbering System?

Most commenters stated that they
were very supportive of adopting the EU
numbering system. Four stated that if
such a change were to be made, there
should be a grace period during which
either the ECCN or EU number could be
used. One of these commenters stated
that the grace period should be six
months, and another stated that a
minimum of nine months should be
allowed for a smooth transition to the
new system. One company stated that it
would be less costly to plan for such a
change now rather than sometime in the
“‘years ahead”. Another commenter
stated that although the initial
computerization of the new numbers
could be costly, they will be able to use
the information to process export
declarations electronically, which will
make processing the information much
more timely.

One foreign-based company stated
that they do not support converting the
ECCNs to the EU numbering system
because the U.S.-based ECCN
automatically shows that the item is
U.S.-origin, and that there are just too
many discrepancies between the items
controlled by ECCNs and the
corresponding EU numbers. Another
commenter who does not support
conversion to the EU numbering system

stated that the use of a common ECCN
has little benefit in the export
documentation and should not be
considered an advantage to exporters.
This commenter further stated that it
was only recently that they incurred
costs of administering the changes BXA
made to the ECCNs to implement the
Coordinating Committee on Multilateral
Export Control’s (COCOM) “‘Core List”
in 1991 (56 FR 42824, August 29, 1991),
and would not want to do it again.
Another commenter stated that the
ECCN system is a good system that
works and that they see no advantage of
a world-wide system in this area.

One commenter, that supported the
conversion of ECCNs to the EU system,
stated that BXA should not require
conversion to the EU system until the
differences between the existing ECCNs
and the numbering system used by the
EU are resolved, and also until the
COCOM successor regime and control
lists are finalized and all export
destinations agree to adopt the system.
Another commenter echoed this
opinion, and added that the new U.S.
ECCNSs should only be developed for
U.S.-controlled items now controlled by
the EU. One commenter stated that
unless the U.S. and EU numbers are
identical, there will still be a need for
exporters to classify U.S. and EU
separately.

BXA agrees that complete
harmonization between the new ECCN
system and the EU system is desirable.
Without such harmonization, any
resulting list may be confusing for
industry and difficult to implement. For
multilaterally controlled items, the new
ECCNSs described in this interim rule are
renumbered according to the
comparable entry on the EU list. The
scope of such controls are generally the
same on both lists, however the style of
the text may be different.

It is important to note that the EU list
provides guidance to member states on
the control parameters for items
controlled by on the Industrial List, the
International Atomic Energy List,
Missile Technology Control Regime
Annex, the Nuclear Supplier’s Group,
and the list of items controlled by the
Australia Group. Each EU member
publishes its own national list to
implement such controls and any other
unilateral controls. Many national lists
are therefore different from the EU list,
except for the scope of multilateral
controls. The U.S. also uses discretion
in developing its national list, the CCL,
for dual-use items. Certain entries on
the CCL have been created for those
items that are not controlled
multilaterally on the EU list. Such items
are identified an unilateral controls. In

those few instances where the
multilateral entries differ, the U.S. will
ask its trading partners to adopt the
CCL.

2. What are the Specific Implications If
We Change the ECCNs To Conform With
the EC Numbering System? For
Example, if You Currently Have
Computer Programs That Aid in
Facilitating Exports and Reexports,
What Will be the Programming
Implications for Your Firm if We Make
This Change?

Most of the commenters stated that
the reprogramming of computer systems
would be a significant undertaking to
convert to a EU numbering system. One
commenter stated that they estimate it
would take approximately 2 person
years of effort and $300,000 to change
the data base and ancillary associated
systems worldwide. The time for
performing this effort would be
approximately three to four months.
Two commenters stated that
consideration would need to be given to
the diversion of human resources from
current tasks to the review of entire
product lines against the proposed new
classification numbers. This would
involve the review of several thousand
product part numbers and the time
required to enter each new EU-based
number into the computer system.
Three commenters remarked on the
export control personnel retraining
requirements requisite to use of the new
numbering system. Another commenter
stated that changes to their current
system would be minimal, but they are
now in the process of upgrading
relevant programs and processes, and
would like to see a change in numbering
system now.

One commenter stated that they
currently give dual classifications
(ECCN and EU number) to items on
their product matrices, and that the
matrices are computerized. Changes to
the matrices will be required for the
implementation of the EAR
simplification project, so it would be
beneficial if the ECCN harmonization
could be carried out at the same time.

BXA is sympathetic to the time and
cost involved in implementing a new
numbering system. However, as many
companies have stated, the benefits of a
global numbering system far outweigh
the costs of implementing such a
system. The new ECCNs identified in
this interim rule implement the first
steps toward a global control list.
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3. What Problems Have You Had in the
Past in Tracking Two or More

Numbering Systems for Identical Items
Controlled by Two or More Countries?

One commenter stated that a uniform
numbering system would eliminate a
potential area for misunderstanding or
confusion in references to a specific
item while another stated that the
current need to track multiple
numbering systems adds cost and
unnecessary complexity to their
compliance programs. This latter
commenter also stated that there is
added confusion caused by changes on
different dates by different countries to
the various lists. Another commenter
stated that the lack of correlation
between the various lists has made it all
but impossible to develop a
computerized correlation between the
various numbers that may apply to one
unique product. This commenter also
stated there is no correlation in the EU
numbering system for ECCNs designated
for unilateral controls.

4. What Are the Specific Ways in Which
a Uniform Numbering System Would
Help Your Company?

Five commenters responded to this
guestion. One commenter stated that it
would simplify their product matrices,
while another two stated that it would
streamline their training procedures.
One of these commenters also stated
that it would also increase their ability
to maintain high levels of export control
compliance. Another commenter agreed
that standardization would allow the
company to avoid building and
maintaining cross-reference tables as
they communicate order requirements
and status on U.S. export orders with
importing foreign entities.

Another commenter also cited
simplification as the major benefit of a
uniform system, and highlighted the
specific benefit of consistency in
classification of items. Only one
commenter stated that a uniform
numbering system would not benefit
their company, but provided no further
explanation as to why it would not be
beneficial.

5. Are There Numbering Systems of
Other Countries That You Prefer to the
EC System? If So, State Which Ones and
Exactly How You Would Reconcile Any
Differences in Scope?

Two of the ten commenters supported
maintaining the current ECCN system.
Of the seven commenters that
specifically supported a unified
numbering system, none identified a
system other than the EU as preferable.

Four commenters provided additional
comments other than those supporting

the four specific questions posed in the
May 11 Federal Register notice. One
commenter, who did not support a
conversion to the EU numbering system,
stated that the fourth and fifth digits of
the EU number do not provide any real
benefit or added clarity. This
commenter further stated that the alpha-
character used at the end of the current
ECCNSs has been useful in internal
control procedures. For example, an
“A” at the end of a ECCN easily
indicates a highly sensitive item, while
a “G” indicates greater range of
exportability.

Two commenters, who were
supportive of the EU numbering system,
also supported the elimination of basket
categories. One of these commenters
stated that the continued use of such
categories would conflict with the
objective of harmonizing the ECCNs
with the EU list. Another commenter
stated that elimination of the “G” level
basket categories was not favorable.

One commenter also stated that there
should be no interim or intermediate
changes to the ECCN numbering system,
and future changes to the control list
should be effective on the same date in
all countries that are a party to the
control regimes using the list. The EU
provides guidance to member states for
drafting national control lists. Each state
is responsible for implementing changes
to multilateral control lists based upon
agreements reached by the Wassenaar
Arrangement, the Missile Technology
Control Regime, the Nuclear Suppliers
Group, and the Australia Group. BXA
will continue to implement agreements
reached by each of the regimes through
prompt publication in the Federal
Register.

Another commenter suggested that if
the United States were to adopt the EU
numbering system, BXA should clarify
whether new control numbers (not
included on the EU control list)
represent new controls, and if so, what
items are being suggested for control
and the policy basis for such controls.
A comprehensive cross-reference will be
included in Supplement No. 3 to this
part. The Supplement will provide
cross-references for both new format to
old format and old to new, so that
readers will be able to locate new
numbers based on their current ECCNSs.
In this manner, readers will be able to
determine the origin of all numbers that
do not currently appear on the EU list.
Further, the revised CCL implements
recent multilateral agreements that have
not yet been incorporated in the EU list,
such as the NSG revisions published
February 1, 1996 (61 FR 3555).

Under the new numbering system
adopted by this interim rule, it will be

easy to identify whether an item is
controlled multilaterally (e.g., for
national security, missile technology,
nuclear nonproliferation, or chemical
and biological reasons) or unilaterally,
based upon the third digit of the
number. ECCNs having a ““9” as their
third digit (i.e., 5A980, surreptitious
listening devices) are controls unique to
the United States, just as other countries
may have their own unique controls.
Further, Category 10 has been
renumbered, and will appear as
Category 0 in conformance with the EU
list. Titles of the various categories have
also been revised in conformance with
the EU.

This interim rule retains one “‘basket”
entry (EAR99), referenced at the end of
each category in the Commerce Control
List, which contains all the items that
used to be classified under those ECCNs
ending with “96G” and were thus
eligible for General License G-DEST to
most destinations. Items classified as
EAR99 are those items not specified on
the CCL, but still subject to the EAR.
Therefore, exporters first must
determine that their items are not, in
fact, on the CCL; only then may they
classify their items as EAR99.

As in the existing EAR, terms
enclosed in quotation marks (i.e.,
““aircraft” or ““production’’) are those
with multilaterally agreed definitions
that appear throughout the CCL. These
definitions, found in Supplement No. 3
to part 799A of the existing EAR, are in
this interim rule integrated into part 772
(Definitions). By contrast, definitions or
parameters not enclosed in quotation
marks and identified by the Related
Definitions header in individual ECCNs
are unique to particular entries, and
therefore appear only in those entries.

Administrative Exception Notes,
denoting “favorable consideration” of
licenses for certain items to certain
destinations in the existing Supplement
No. 1 to part 799A, became meaningless
when COCOM disbanded, and they
have been removed from the CCL in this
interim rule.

With the harmonization of the CCL
and the EU list, most items will need to
be reclassified. Exporter and reexporters
may submit requests for reclassification
beginning on the effective date of this
interim rule. BXA will publish a list of
those ECCNs where reclassification is
not necessary prior to November 1,
1996.

Forms Supplement

The new Multipurpose Application
Form, BXA-748P, will replace the
Application for Export License (BXA—
622P) and the Request for Reexport
Authorization (BXA-699P). It will also
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serve as an application for the Special
Comprehensive License. Additionally,
the BXA-748P will accommodate
Commerce Classification Requests, thus
allowing item classifications to be
handled electronically.

The BXA-711P replaces BXA—629P,
Statement by Ultimate Consignee and
Purchaser. A letter from the ultimate
consignee or purchaser may now be
substituted for this form, provided the
letter contains the same information.
The BXA-752P will be required as
support documentation for the Special
Comprehensive License, replacing the
Statement by Foreign Consignee in
Support of Special License Application
(BXA-6052P).

The International Import Certificate
(BXA-645P/ATF-4522/DSP-53), the
Delivery Verification Certificate (BXA—
647P), and the Notification of Delivery
Verification Requirement (BXA—-648P)
remain unchanged. Applicants will now
submit replacement licenses rather than
amendment requests when their
situations change; therefore, the Request
for Amendment Action (BXA—685P)
will be discontinued.

Exporters and reexporters may find
instructions for completing forms in
part 748, while applicants for the
Special Comprehensive License may
find instructions in part 752.

Applicants must begin using the new
forms as of June 15, 1996. Due to the
requirements of electronic submission
and processing systems, there will be no
transition period during which either
version of each form may be used. Old
forms received after the changeover date
will be returned without action to the
applicant. Forms may be obtained from
U.S. Department of Commerce District
Offices or from: Exporter Counselling
Division, Bureau of Export
Administration, Room 1099, U.S.
Department of Commerce, 14th Street
and Pennsylvania Avenue, NW.,
Washington, DC 20230. Telephone (202)
482-4811.

Rulemaking Requirements

1. For purposes of Executive Order
12866, this interim rule has been
determined to be significant.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor shall a person be
subject to a penalty for failure to comply
with a collection of information subject
to the requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB Control Number. This interim rule
contains five new collections of
information subject to the requirements
of the Paperwork Reduction Act, 44
U.S.C. ch. 35, which were cleared by the

Office of Management and Budget. The
new ‘“‘Multipurpose Application” is
cleared under OMB Control Number
0694-0088, the ““Special Comprehensive
License” is cleared under OMB Control
Number 06940089, five year record
retention is cleared under OMB Control
Number 0694-0096, the one-time report
on calculations under the de minimis
rule for software and technology is
cleared under OMB Control Number
0694-0101, requests for appointment of
a Technical Advisory Committee is
cleared under OMB Control Number
0694-0100, miscellaneous activities are
cleared under OMB Control Number
and 0694-0102. All other collections of
information contained in the
rulemaking have been previously
approved by OMB. Supplement No. 2 to
part 730 of the EAR contains a table of
the current OMB Control Numbers. The
public reporting burdens for the new
collections of information are estimated
to average 45 minutes for the
Multipurpose Application, between 20
and 40 hours for the Special
Comprehensive License, 10 seconds for
recordkeeping, 25 hours for the one-
time report, 5 hours for requests for
appointment of Technical Advisory
Committee, and 5 hours for petitions
covered under miscellaneous activities.
These estimates include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the
collections of information. Send
comments regarding these burden
estimates or any other aspect of these
collections of information, including
suggestions for reducing the burden, to
Larry E. Christensen, Director,
Regulatory Policy Division, Bureau of
Export Administration, U.S. Department
of Commerce, Washington, D.C. 20230.

3. For purposes of Executive Order
12612, this interim rule does not
contain policies with Federalism
implications sufficient to warrant
preparation of a Federalism Assessment.

4. Pursuant to authority at 5 U.S.C.
553(a)(1) and section 13(a) of the Export
Administration Act, 50 U.S.C. 2401-
2420 et seq., though prior notice and an
opportunity for public comment are
provided, such procedures are not
required for this regulatory action. As
such, no Initial or Final Regulatory
Flexibility Analysis is required under
sections 3 and 4 of the Regulatory
Flexibility Act, 5 U.S.C. 603(a) and
604(a), and none has been prepared.

5. Although the Export
Administration Act expired on August
20, 1994, the President invoked his
authority under the International
Emergency Economic Powers Act,

through Executive Order 12924, August
19, 1994, as extended on August 15,
1995, and determined that, to the extent
permitted by law, the provisions of the
Export Administration Act shall be
extended so as to continue in full force
and effect and amend, as necessary, the
export control system previously
implemented, as the Export
Administration Regulations, pursuant to
the Export Administration Act.

However, because of the importance
of the issues raised by these regulations,
this rule is issued in interim form and
comments will be considered in the
development of final regulations.
Accordingly, the Department
encourages interested persons who wish
to comment to do so at the earliest
possible time to permit the fullest
consideration of their views.

The period for submission of
comments will close May 24, 1996. The
Department will consider all comments
received before the close of the
comment period in developing final
regulations. Comments received after
the end of the comment period will be
considered if possible, but their
consideration cannot be assured. The
Department will not accept public
comments accompanied by a request
that a part or all of the material be
treated confidentially because of its
business proprietary nature or for any
other reason. The Department will
return such comments and materials to
the person submitting the comments
and will not consider them in the
development of final regulations. All
public comments on these regulations
will be a matter of public record and
will be available for public inspection
and copying. In the interest of accuracy
and completeness, the Department
requires comments in written form.

Oral comments must be followed by
written memoranda, which will also be
a matter of public record and will be
available for public review and copying.
Communications from agencies of the
United States Government or foreign
governments will not be made available
for public inspection.

The public record concerning these
regulations will be maintained in the
Bureau of Export Administration
Freedom of Information Records
Inspection Facility, Room 4525,
Department of Commerce, 14th Street
and Pennsylvania Avenue, N.W.,
Washington, DC 20230. Records in this
facility, including written public
comments and memoranda
summarizing the substance of oral
communications, may be inspected and
copied in accordance with regulations
published in Part 4 of Title 15 of the
Code of Federal Regulations.
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Information about the inspection and
copying of records at the facility may be
obtained from Margaret Cornejo, Bureau
of Export Administration Freedom of
Information Officer, at the above
address or by calling (202) 482-5653.

List of Subjects
15 CFR Part 730

Administrative practice and
procedure, Advisory committees,
Exports, Foreign trade, Reporting and

recordkeeping requirements, Strategic
and critical materials.

15 CFR Part 732
Administrative practice and
procedure, Exports, Foreign trade,

Reporting and recordkeeping
requirements.

15 CFR Part 734

Administrative practice and
procedure, Exports, Foreign trade.
15 CFR Part 736

Exports, Foreign trade.
15 CFR Part 738

Exports, Foreign trade.
15 CFR Part 740

Administrative practice and
procedure, Exports, Foreign trade,
Reporting and recordkeeping
requirements.

15 CFR Part 742

Exports, Foreign trade.
15 CFR Part 744

Exports, Foreign trade, Reporting and
recordkeeping requirements.

15 CFR Part 746

Embargoes, Exports, Foreign trade,
Reporting and recordkeeping
requirements.

15 CFR Part 748

Administrative practice and
procedure, Exports, Foreign trade,
Reporting and recordkeeping
requirements.

15 CFR Part 750

Administrative practice and
procedure, Exports, Foreign trade,
Reporting and recordkeeping
requirements.

15 CFR Part 752

Administrative practice and
procedure, Exports, Foreign trade,
Reporting and recordkeeping
requirements.

15 CFR Part 754

Exports, Foreign trade, Forests and
forest products, Petroleum, Reporting
and recordkeeping requirements.

15 CFR Part 756

Administrative practice and
procedure, Exports, Foreign trade,
Penalties.

15 CFR Part 758

Administrative practice and
procedure, Exports, Foreign trade,
Reporting and recordkeeping
requirements.

15 CFR Part 760

Boycotts, Exports, Foreign trade,
Reporting and recordkeeping
requirements.

15 CFR Part 762

Administrative practice and
procedure, Business and industry,
Confidential business information,
Exports, Foreign trade, Reporting and
recordkeeping requirements.

15 CFR Part 764

Administrative practice and
procedure, Exports, Foreign trade, Law
enforcement, Penalties.

15 CFR Part 766

Administrative practice and
procedure, Confidential business
information, Exports, Foreign trade, Law
enforcement, Penalties.

15 CFR Part 768

Administrative practice and
procedure, Exports, Foreign trade,
Reporting and recordkeeping
requirements.

15 CFR Part 770
Exports, Foreign trade.
15 CFR Part 772
Exports, Foreign trade.
15 CFR Part 774

Exports, Foreign trade.

Under authority set forth at 50 U.S.C.
2401 et seq., and for the reasons set
forth in the preamble, Subchapter C,
Chapter 7 of Title 15, Code of Federal
Regulations is amended as follows:

1. In Subchapter C, the following
parts are redesignated with an A as set
forth in the table below:

Old part New part

768A
769A
770A
T71A
T72A
773A

Old part New part

T74A
T75A
T76A
TT7A
T78A
T79A
785A
786A
787A
788A
789A
790A
791A
799A

2. All internal references appearing in
newly designated parts 768A through
779A, 785A through 791A, and 799A
are revised as set forth in the
redesignation table set forth above.

3. Effective November 1, 1996, the
newly designated parts are removed.

4. Newly designated § 771A.25(d) is
removed effective March 25, 1996.

5. Parts 730, 732, 734, 736, 738, 740,
742,744, 746, 748, 750, 752, 754, 756,
758, 760, 762, 764, 766, 768, 770, 772,
and 774 are added to read as follows:

PART 730—GENERAL INFORMATION

Sec.

730.1 What these regulations cover.

730.2 Statutory authority.

730.3 Dual use exports.

730.4 Other control agencies and
departments.

730.5 Coverage of more than exports.

730.6 Control purposes.

730.7 License requirements and exceptions.

730.8 How to proceed and where to get
help.

730.9 How the Bureau of Export
Administration is organized.

730.10 Advisory information.

Supplement No. 1 to Part 730—Information
Collection Requirements Under the
Paperwork Reduction Act: OMB Control
Numbers

Supplement No. 2 to Part 730—Technical
Advisory Committees

Supplement No. 3 to Part 730—Other U.S.
Government Departments and Agencies
With Export Control Responsibilities

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c; 22 U.S.C. 3201 et seq.; 22 U.S.C. 6004;
Sec. 201, Pub. L. 104-58, 109 Stat. 557 (30
U.S.C. 185(s)); 30 U.S.C. 185(u); 42 U.S.C.
2139a; 42 U.S.C. 6212; 43 U.S.C. 1354, 46
U.S.C. app. 466¢; 50 U.S.C. app. 5; E.O.
11912, 3 CFR, 1976 Comp., p. 114; E.O.
12002, 3 CFR, 1977 Comp., p. 133; E.O.
12058, 3 CFR, 1978 Comp., p. 179; E.O.
12214, 3 CFR, 1980 Comp., p. 256; E.O.
12851, 3 CFR, 1993 Comp., p. 608; E.O.
12867, 3 CFR, 1993 Comp., p. 649; E.O.
12918, 3 CFR, 1994 Comp., p. 899; E.O.
12924, 3 CFR, 1994 Comp., p. 917; E.O.
12938, 3 CFR, 1994 Comp., p. 950; Notice of



Federal Register / Vol. 61, No. 58 / Monday, March 25, 1996 / Rules and Regulations

12735

August 15, 1995 (60 FR 42767, August 17,
1995); E.O. 12981, 60 FR 62981.

§730.1 What these regulations cover.

In this part, references to the Export
Administration Regulations (EAR) are
references to 15 CFR chapter VII,
subchapter C. The EAR are issued by the
United States Department of Commerce,
Bureau of Export Administration (BXA)
under laws relating to the control of
certain exports, reexports, and activities.
In addition, the EAR implement
antiboycott law provisions requiring
regulations to prohibit specified
conduct by United States persons that
has the effect of furthering or supporting
boycotts fostered or imposed by a
country against a country friendly to
United States. Supplement No. 1 to part
730 lists the control numbers assigned
to information collection requirements
under the EAR by the Office of
Management and Budget pursuant to the
Paperwork Reduction Act of 1995.

§730.2 Statutory authority.

The EAR have been designed
primarily to implement the Export
Administration Act of 1979, as
amended, 50 U.S.C. app. 2401-2420
(EAA). There are numerous other legal
authorities underlying the EAR. These
are listed in the Federal Register
documents promulgating the EAR and at
the beginning of each part of the EAR in
the Code of Federal Regulations (CFR).
From time to time, the President has
exercised authority under the
International Emergency Economic
Powers Act with respect to the EAR (50
U.S.C. 1701-1706 (IEEPA)). The EAA is
not permanent legislation, and when it
has lapsed, Presidential executive
orders under IEEPA have directed and
authorized the continuation in force of
the EAR.

§730.3 Dual use exports.

The convenient term ““dual use” is
sometimes used to distinguish the types
of items covered by the EAR from those
that are covered by the regulations of
certain other U.S. government
departments and agencies with export
licensing responsibilities. In general, the
term dual use serves to distinguish EAR-
controlled items that can be used both
in military and other strategic uses (e.g.,
nuclear) and commercial applications.
In general, the term dual use serves to
distinguish EAR-controlled items that
can be used both in military and other
strategic uses and in civil applications
from those that are weapons and
military related use or design and
subject to the controls of the Department
of State or subject to the nuclear related
controls of the Department of Energy or

the Nuclear Regulatory Commission.
Note, however, that although the short-
hand term dual use may be employed to
refer to the entire scope of the EAR, the
EAR also apply to some items that have
solely civil uses.

8§730.4 Other control agencies and
departments.

In addition to the departments and
agencies mentioned in § 730.3 of this
part, other departments and agencies
have jurisdiction over certain narrower
classes of exports and reexports. These
include the Department of Treasury’s
Office of Foreign Assets Control
(OFAC), which administers controls
against certain countries that are the
object of sanctions affecting not only
exports and reexports, but also imports
and financial dealings. For your
convenience, Supplement No. 3 to part
730 identifies other departments and
agencies with regulatory jurisdiction
over certain types of exports and
reexports. This is not a comprehensive
list, and the brief descriptions are only
generally indicative of the types of
controls administered and/or enforced
by each agency.

§730.5 Coverage of more than exports.

The core of the export control
provisions of the EAR concerns exports
from the United States. You will find,
however, that some provisions give
broad meaning to the term “‘export”,
apply to transactions outside of the
United States, or apply to activities
other than exports.

(a) Reexports. Commodities, software,
and technology that have been exported
from the United States are generally
subject to the EAR with respect to
reexport. Many such reexports,
however, may go to many destinations
without a license or will qualify for an
exception from licensing requirements.

(b) Foreign products. In some cases,
authorization to export technology from
the United States will be subject to
assurances that items produced abroad
that are the direct product of that
technology will not be exported to
certain destinations without
authorization from BXA.

(c) Scope of “‘exports”. Certain actions
that you might not regard as an ‘“‘export”
in other contexts do constitute an export
subject to the EAR. The release of
technology to a foreign national in the
United States through such means as
demonstration or oral briefing is
deemed an export. Other examples of
exports under the EAR include the
return of foreign equipment to its
country of origin after repair in the
United States, shipments from a U.S.
foreign trade zone, and the electronic

transmission of non-public data that
will be received abroad.

(d) U.S. person activities. To counter
the proliferation of weapons of mass
destruction, the EAR restrict the
involvement of ““United States persons”
anywhere in the world in exports of
foreign-origin items, or in providing
services or support, that may contribute
to such proliferation.

§730.6 Control purposes.

The export control provisions of the
EAR are intended to serve the national
security, foreign policy,
nonproliferation, and short supply
interests of the United States and, in
some cases, to carry out its international
obligations. Some controls are designed
to restrict access to dual use items by
countries or persons that might apply
such items to uses inimical to U.S.
interests. These include controls
designed to stem the proliferation of
weapons of mass destruction and
controls designed to limit the military
and terrorism support capability of
certain countries. The effectiveness of
many of the controls under the EAR is
enhanced by their being maintained as
part of multilateral control
arrangements. Multilateral export
control cooperation is sought through
arrangements such as the Nuclear
Suppliers Group, the Australia Group,
and the Missile Technology Control
Regime. The EAR also include some
export controls to protect the United
States from the adverse impact of the
unrestricted export of commodities in
short supply.

§730.7 License requirements and
exceptions.

A relatively small percentage of
exports and reexports subject to the EAR
require an application to BXA for a
license. Many items are not on the
Commerce Control List (CCL)
(Supplement No. 1 to § 774.1 of the
EAR), or, if on the CCL, require a license
to only a limited number of countries.
Other transactions may be covered by
one or more of the License Exceptions
in the EAR. In such cases no application
need be made to BXA.

§730.8 How to proceed and where to get
help.

(a) How the EAR are organized. The
Export Administration Regulations
(EAR) are structured in a logical
manner. In dealing with the EAR you
may find it helpful to be aware of the
overall organization of these regulations.
In order to determine what the rules are
and what you need to do, review the
titles and the introductory sections of
the parts of the EAR.
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(1) How do you go about determining
your obligations under the EAR? Part
732 of the EAR provides steps you may
follow to determine your obligations
under the EAR. You will find guidance
to enable you to tell whether or not your
transaction is subject to the EAR and, if
it is, whether it qualifies for a License
Exception or must be authorized
through issuance of a license.

(2) Are your items or activities subject
to the EAR at all? Part 734 of the EAR
defines the items and activities that are
subject to the EAR. Note that the
definition of “items subject to the EAR”
includes, but is not limited to, items
listed on the Commerce Control List in
part 774 of the EAR.

(3) If subject to the EAR, what do the
EAR require? Part 736 of the EAR lists
all the prohibitions that are contained in
the EAR. Note that certain prohibitions
(General Prohibitions One through
Three) apply to items as indicated on
the CCL, and others (General
Prohibitions Four through Ten) prohibit
certain activities and apply to all items
subject to the EAR unless otherwise
indicated.

(4) Do you need a license for your
item or activity? What policies will BXA
apply if you do need to submit license
application? The EAR have four
principal ways of describing license
requirements:

(i) The EAR may require a license to
a country if your item is listed on the
CCL and the Country Chart in part 738
of the EAR tells that a license is
required to that country. Virtually all
Export Control Classification Numbers
(ECCN) on the CCL are covered by the
Country Chart in part 738 of the EAR.
That part identifies the limited number
of entries that are not included on the
Chart. These ECCNs will state the
specific countries that require a license
or refer you to a self-contained section,
i.e., Short Supply in part 754 of the
EAR, or Embargoes in part 746 of the
EAR. If a license is required, you should
consult part 740 of the EAR which
describes the License Exception that
may be available for items on the CCL.
Part 742 of the EAR describes the
licensing policies that BXA will apply
in reviewing an application you file.
Note that part 754 of the EAR on short
supply controls and part 746 on
embargoes are self-contained parts that
include the available exceptions and
licensing policy.

(ii) A license requirement may be
based on the end-use or end-user in a
transaction, primarily for proliferation
reasons. Part 744 of the EAR describes
such requirements and relevant
licensing policies and includes both

restrictions on items and restrictions on
the activities of U.S. persons.

(iii) A license is required for virtually
all exports to embargoed destinations,
such as Cuba. Part 746 of the EAR
describes all the licensing requirements,
license review policies and License
Exceptions that apply to such
destinations. If your transaction
involves one of these countries, you
should first look at this part. This part
also describes controls that may be
maintained under the EAR to
implement UN sanctions.

(iv) In addition, under 88 736.2(b)(9)
and (10) of the EAR, you may not engage
in a transaction knowing a violation is
about to occur or violate any orders,
terms, and conditions under the EAR.
Part 764 of the EAR describes prohibited
transactions with a person denied
export privileges or activity that violates
the terms or conditions of a denial
order.

(5) How do you file a license
application and what will happen to the
application once you do file it? What if
you need authorization for multiple
transactions? Parts 748 and 750 of the
EAR provide information on license
submission and processing. Part 752 of
the EAR provides for a Special
Comprehensive License that authorizes
multiple transactions. If your
application is denied, part 756 of the
EAR provides rules for filing appeals.

(6) How do you clear shipments with
the U.S. Customs Service? Part 758 of
the EAR describes the requirements for
clearance of exports.

(7) Where do you find the rules on
restrictive trade practices and boycotts?
Part 760 of the EAR deals with
restrictive trade practices and boycotts.

(8) Where are the rules on
recordkeeping and enforcement? Part
762 of the EAR sets out your
recordkeeping requirements, and parts
764 and 766 of the EAR deal with
violations and enforcement proceedings.

(9) What is the effect of foreign
availability? Part 768 of the EAR
provides rules for determining foreign
availability of items subject to controls.

(10) Do the EAR provide definitions
and interpretations? Part 770 of the EAR
contains interpretations and part 772 of
the EAR lists definitions used.

(b) Why the EAR are so detailed.
Some people will find the great length
of the EAR and their extensive use of
technical terms intimidating. BXA
believes, however, that such detail and
precision can and does serve the
interests of the public. The detailed
listing of technical parameters in the
CCL establishes precise, objective
criteria. This should, in most cases,
enable you to ascertain the appropriate

control status. Broader, more subjective
criteria would leave exporters and
reexporters more dependent upon
interpretations and rulings by BXA
officials. Moreover, much of the detail
in the CCL is derived from
multilaterally adopted lists, and the
specificity serves to enhance the
uniformity and effectiveness of
international control practices and to
promote a “‘level playing field”. The
detailed presentation of such elements
as licensing and export clearance
procedures enables you to find in one
place what you need to know to comply
with pertinent requirements. Of special
importance is the detailed listing of
License Exception criteria, as these will
enable you to determine quickly, and
with confidence, that you may proceed
with a transaction without delay.
Finally, some of the detail results from
the need to draft the EAR with care in
order to avoid loop-holes and to permit
effective enforcement.

(c) Where to get help. Throughout the
EAR you will find information on
offices you can contact for various
purposes and types of information.
General information including;
assistance in understanding the EAR,
information on how to obtain forms,
electronic services, publications, and
information on training programs
offered by BXA, is available from the
Office of Exporter Services at the
following locations:

Exporter Counselling Division, U.S.
Department of Commerce, 14th and
Pennsylvania Avenue, N.W., Room
H1099D, Washington, D.C., 20230,
Telephone number: (202) 482-4811,
Facsimile number: (202) 482-3617

and

Western Regional Office, U.S. Department of
Commerce, 3300 Irvine Avenue, Suite 345,
Newport Beach, California 92660,
Telephone number: (714) 660-0144,
Facsimile number: (714) 660-9347

and

Santa Clara Branch Office, U.S. Department
of Commerce, 5201 Great America
Parkway, Suite 333, Santa Clara, California
95054, Telephone number: (408) 748-7450,
Facsimile number: (408) 748-7470.

§730.9 How the Bureau of Export
Administration is organized.
Functionally, the Bureau of Export
Administration is divided into two
branches, Export Administration and
Export Enforcement. Also, BXA
manages a number of Technical
Advisory Committees consisting of
industry and government
representatives which advise and assist
BXA and other agencies with respect to
actions designed to implement the EAR.
(a) Export Administration. Export
Administration implements and
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administers the export controls reflected
in the EAR. Export Administration
consists of five offices located in
Washington D.C. and two field offices in
California under the supervision of the
Assistant Secretary for Export
Administration:

(1) The Office of Nuclear and Missile
Technology Controls is responsible for
policy and technical issues and license
applications related to the Nuclear
Suppliers Group and the Missile
Technology Control Regime. This office
has responsibility for items associated
with those regimes, and missile and
nuclear related exports and reexports
subject to the Enhanced Proliferation
Control Initiative.

(2) The Office Chemical/Biological
Controls and Treaty Compliance is
responsible for implementing
multilateral export controls under the
Australia Group. This office has
licensing responsibility for items
associated with the Australia Group and
related exports and reexports subject to
the Enhanced Proliferation Control
Initiative.

(3) The Office of Strategic Trade and
Foreign Policy Controls is responsible
for implementing multilateral export
controls dealing with conventional arms
and related dual use items. This office
is also responsible for computer export
control policies, and implements U.S.
foreign policy controls (e.g., crime
control, anti-terrorism, and regional
stability). It also has licensing
responsibility for items controlled for
national security and foreign policy
reasons.

(4) The Office of Exporter Services is
responsible for the Special
Comprehensive License, processing and
routing all license applications, and
preparing responses to requests for
advisory opinions and commodity
classifications. This office also provides
counselling to exporters and
reexporters, conducts educational
seminars for the business community,
maintains the Export Administration
Regulations, and coordinates the
operations of two field offices listed in
§730.8(c) of this part.

(5) The Office of Strategic Industries
and Economic Security implements
programs to ensure the continued health
of the U.S. defense industrial base,
facilitating diversification of U.S.
defense related industries into civilian
markets, and promoting the conversion
of military enterprises. This office is
also responsible for analyzing the
economic impact of U.S. export controls
on industrial competitiveness.

(b) Export Enforcement. Export
Enforcement implements the
enforcement provisions of the EAR,

including part 760 of the EAR
(Restrictive Trade Practices and
Boycotts). This office also conducts
outreach programs to assist members of
the public in understanding their
obligation under EAR. The Office of
Export Enforcement is organized into
three offices under the supervision of
the Assistant Secretary for Export
Enforcement.

(1) The Office of Export Enforcement
(OEE) is comprised of an office in
Washington, D.C. and eight field offices.
OEE is staffed with criminal
investigators and analysts. This office
investigates allegations of violations and
supports administrative and criminal
enforcement proceedings. The addresses
and telephone numbers of the eight field
offices are listed in § 764.5(c)(7) of the
EAR.

(2) The Office of Enforcement Support
(OES) is located in Washington, D.C.
OES supports BXA's preventive
enforcement efforts, including
conducting pre-license checks and post-
shipment verifications. OES also
provides administrative and analytical
support for OEE.

(3) The Office of Antiboycott
Compliance administers and enforces
the provisions of part 760 of the EAR
(Restrictive Trade Practices and
Boycotts). It investigates and prepares
cases on alleged violations of this part.

(c) Technical Advisory Committees.
The Technical Advisory Committees
(TACs) provide advice and assistance to
BXA from U.S. industry regarding the
creation and implementation of export
controls. For further information
regarding establishment of TACs and
other information, see Supplement No.
2 to part 730. Existing TACs include the
following:

(1) The Computer Systems Technical
Advisory Committee;

(2) The Electronics Technical
Advisory Committee;

(3) The Materials Technical Advisory
Committee;

(4) The Materials Processing
Equipment Technical Advisory
Committee;

(5) The Regulations and Procedures
Technical Advisory Committee;

(6) The Sensors Technical Advisory
Committee;

(7) The Telecommunications
Equipment Technical Advisory
Committee; and

(8) The Transportation and Related
Equipment Technical Advisory
Committee.

§730.10 Advisory information.

The general information in this part is
just that—general. To achieve brevity, so
as to give you a quick overview, the

information in this part is selective,
incomplete, and not expressed with
regulatory precision. The controlling
language is the language of succeeding
parts of the EAR and of any other laws
or regulations referred to or applicable.
The content of this part is not to be
construed as modifying or interpreting
any other language or as in any way,
limiting the authority of BXA, any of its
components or any other government
department or agency. You should not
take any action based solely on what
you read in this part.

Supplement No. 1 to Part 730—
Information Collection Requirements
Under the Paperwork Reduction Act:
OMB Control Numbers

This Supplement lists the control
numbers assigned to the information
collection requirements for the Bureau
of Export Administration by the Office
of Management and Budget (OMB),
pursuant to the Paperwork Reduction
Act of 1995. This Supplement complies
with the requirements of section
3506(c)(1)(B)(i) of the Paperwork
Reduction Act requiring agencies to
display current control numbers
assigned by the Director of OMB for
each agency information collection
requirement.

Current 15 CFR part or section where
OMB con- collections of information are
trol No. identified or described

0694-0001 | §748.12(d) of the EAR.

0694-0004 | Part 768 of the EAR.

0694-0008 | §748.13, Supplement No. 5 to
part 748 of the EAR.

0694-0009 | §748.10(e) of the EAR.

0694-0012 | Part 760 and §762.2(b) of the
EAR.

0694-0013 | Part 774 of the EAR.

0694-0015 | §773.3 of the EAR.

0694-0016 | §§748.13 and 762.2(b) of the
EAR.

0694-0017 | §748.10 of the EAR.

0694-0021 | §8748.11 and 762.2(b) of the
EAR.

0694-0023 | §§740.3(d) and 740.4(c) of the
EAR.

0694-0025 | 88754.4 and 762.2(b) of the
EAR.

0694-0026 | §754.3 of the EAR.

0694-0027 | §754.2 of the EAR.

0694-0029 | §740.4(a) of the EAR.

0694-0030 | Supplement No. 2 to part 748,
paragraph (p) of the EAR.

0694-0031 | §750.9 of the EAR.

0694-0032 | §748.4(d)(2) of the EAR.

0694-0033 | §§740.7(b) and 762.2(b) of the
EAR.

0694-0038 | §758.6(e)(2) of the EAR.

0694-0040 | §8758.5(c)(2) and 758.8 of the
EAR.

0694-0047 | Supplement No. 2 to part 748,
paragraph (0)(2) of the EAR.

0694-0048 | §748.3 of the EAR.

0694-0050 | §752.5(c)(5) of the EAR.
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Current 15 CFR part or section where

OMB con- collections of information are

trol No. identified or described

0694-0051 | §750.10 of the EAR.

0694-0058 | §§762.2(b) and 764.5 of the
EAR.

0694-0064 | 8§748.9 and 762.2(b) of the
EAR.

0694-0065 | §754.4(c) of the EAR of the
EAR.

0694-0073 | §742.12, Supplement No. 3 to
part 742, and §762.2(b) of
the EAR.

0694-0078 | Supplement No. 1 to part 774 of
the EAR.

0694-0086 | Supplement No. 1 to part 774 of
the EAR.

0694-0088 | Parts 746, 748, and 752;
§762.2(b) of the EAR.

0694-0089 | Part 752 and §762.2(b) of the
EAR.

0694-0093 | 8§§748.10 and 762.2(b) of the
EAR.

0694-0094 | Part 758 of the EAR of the
EAR.

0694-0095 | 8§740.7(a)(3)(ii) and 758.1(d) of
the EAR.

0694-0096 | Part 760, § 762.6(a) of the EAR.

0694-0097 | §§752.15(b),  758.6,  and
762.2(b) of the EAR.

0694-0102 | 88754.6 and 754.7 of the EAR.

0694-0101 | §734.4 of the EAR.

0694-0100 | Supplement No. 1 to part 730.

0607-0001 | §758.2(m) of the EAR.

0607-0018 | §§740.1(d), 740.3(a)(3),
752.7(b), §752.15(a) of the
EAR.

8§8754.2(h) and (i), 754.4(c)
758.1, 88758.2(m) and 758.3
of the EAR.

0607-0152 | §§740.1(d), 740.3(a)(3),
752.7(b), 88752.15(a) of the
EAR.

8§754.2(h) and (i), 754.4(c),
758.1, §§758.2(m), and 758.3
of the EAR.

Supplement No. 2 to Part 730—
Technical Advisory Committees

(a) Purpose. The purpose of this
Supplement is to describe the procedures
and criteria for the establishment and
operation of Technical Advisory Committees.

(b) Technical advisory committees. Any
producer of articles, materials, or supplies,
including technology, software, and other
information, that are subject to export
controls, or are being considered for such
controls because of their significance to the
national security of the United States, may
request the Secretary of Commerce to
establish a technical advisory committee,
under the provisions of section 5(h) of the
Export Administration Act of 1979, as
amended (EAA) to advise and assist the
Department of Commerce and other
appropriate U.S. Government agencies or
officials with respect to questions involving
technical matters; worldwide availability and
actual utilization of production technology;
licensing procedures that affect the level of
export controls applicable to a clearly
defined grouping of articles, materials, or
supplies, including technology, software, or

other information; and exports and reexports
subject to all controls that the United States
maintains including proposed revisions of
any such controls. If producers of articles,
materials, or supplies, including technology,
software, and other information, that are
subject to export controls because of their
significance to the national security of the
United States, wish a trade association or
other representative to submit a written
request on their behalf for the appointment
to a TAC, such request shall be submitted in
accordance with paragraph (b)(4) of this
Supplement.

(1) Form and substance of requests. Each
request for the appointment of a TAC shall
be submitted in writing to: Assistant
Secretary for Export Administration, P.O.
Box 273, Washington, DC 20044.

The request shall include:

(i) A description of the articles, materials,
or supplies including technology and
software, in terms of a clear, cohesive
grouping (citing the applicable Export
Control Classification Numbers where
practical);

(ii) A statement of the reasons for
requesting the appointment of a TAC; and

(iii) Any information in support of any
contention that may be made that the request
meets the criteria described in paragraph
(b)(2) of this Supplement.

(2) Consideration of request for
establishment of a TAC. The Department of
Commerce will review all requests for the
establishment of a TAC to determine if the
following criteria are met:

(i) That a substantial segment of the
industry producing the specified articles,
materials, or supplies including technology
desires such a committee; and

(ii) That the evaluation of such articles,
materials, or supplies including technology
and software for export control purposes is
difficult because of questions involving
technical matters, worldwide availability and
actual utilization of production and software
technology, or licensing procedures.

(3) Requests by a substantial segment of an
industry. In determining whether or not a
substantial segment of any industry has
requested the appointment of a TAC, the
Department of Commerce will consider:

(i) The number of persons or firms
requesting the establishment of a TAC for a
particular grouping of commodities, software
and technology in relation to the total
number of U.S. producers of such items; and

(ii) The volume of annual production by
such persons or firms of each item in the
grouping in relation to the total U.S.
production. Generally, a substantial segment
of an industry (for purposes of this
Supplement) shall consist of:

(A) Not less than 30 percent of the total
number of U.S. producers of the items
concerned; or

(B) Three or more U.S. producers who
produce a combined total of not less than 30
percent of the total U.S. annual production,
by dollar value of the items concerned; or

(C) Not less than 20 percent of the total
number of U.S. producers of the items
concerned, provided that the total of their
annual production thereof is not less than 20
percent of the total U.S. annual production,
by dollar value.

(iii) If it is determined that a substantial
segment of the industry concerned has
requested the establishment of a TAC
concerning a specific grouping of items that
the Department of Commerce determines
difficult to evaluate for export control
purposes, BXA will establish and use the
TAC requested.

(4) Requests from trade associations or
other representatives. Requests from trade
associations or other representatives of U.S.
producers for the establishment of a TAC
must comply with the provisions of
paragraphs (b) (1) through (3) of this
Supplement. In addition, in order to assist
BXA in determining whether the criteria
described in paragraph (b)(3) of this
Supplement have been met, a trade
association or other representative submitting
a request for the establishment of a TAC
should include the following information:

(i) The total number of firms in the
particular industry;

(ii) The total number of firms in the
industry that have authorized the trade
association or other representative to act in
their behalf in this matter;

(iii) The approximate amount of total U.S.
annual production by dollar value of the
items concerned produced by those firms
that have authorized the trade association or
other representative to act in their behalf; and

(iv) A description of the method by which
authorization to act on behalf of these
producers was obtained.

(5) Nominations for membership on TACs.
When the Department of Commerce
determines that the establishment of a TAC
is warranted, it will request nominations for
membership on the committee among the
producers of the items and from any other
sources that may be able to suggest well-
qualified nominees.

(6) Selection of industry members of
committee. Industry members of a TAC will
be selected by the Department of Commerce
from a list of the nominees who have
indicated their availability for service on the
committee. To the extent feasible, the
Department of Commerce will select a
committee balanced to represent all
significant facets of the industry involved,
taking into consideration such factors as the
size of the firms, their geographical
distribution, and their product lines. No
industry representative shall serve on a TAC
for more than four consecutive years. The
membership of a member who is absent from
four consecutive meetings shall be
terminated.

(7) Government members. Government
members of a TAC will be selected by the
Department of Commerce from the agencies
having an interest in the subject matter
concerned.

(8) Invitation to serve on committee.
Invitations to serve on a TAC will be sent by
letter to the selected nominees.

(9) Election of Chair. The Chair of each
TAC shall be elected by a vote of the majority
of the members of the committee present and
voting.

(c) Charter. (1) No TAC established
pursuant to this Supplement shall meet or
take any action until an advisory committee
charter has been filed with the Assistant
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Secretary for Export Administration of the
Department of Commerce and with the
standing committees of the Senate and of the
House of Representatives having legislative
jurisdiction over the Department. Such
charter shall contain the following
information:

(i) The committee’s official designation;

(i) The committee’s objectives and the
scope of its activities;

(iii) The period of time necessary for the
committee to carry out its purposes;

(iv) The agency or official to whom the
committee reports;

(v) The agency responsible for providing
the necessary support for the committee;

(vi) A description of the duties for which
the committee is responsible, and, if such
duties are not solely advisory, a specification
of the authority for such functions;

(vii) The estimated annual operating costs
in dollars and years for such committee;

(viii) The estimated number and frequency
of committee meetings;

(ix) The committee’s termination date, if
less than two years from the date of the
committee’s establishment; and

(X) The date the charter is filed.

(d) Meetings. (1) Each TAC established
under the provisions of the EAA and
paragraph (b) of this Supplement shall meet
at least once every three months at the call
of its Chair unless it is specifically
determined by the Chair, in consultation
with other members of the committee, that a
particular meeting is not necessary.

(2) No TAC may meet except at the call of
its Chair.

(3) Each meeting of a TAC shall be
conducted in accordance with an agenda
approved by a designated Federal
government employee.

(4) No TAC shall conduct a meeting in the
absence of a designated Federal government
employee who shall be authorized to adjourn
any advisory committee meeting, whenever
the Federal government employee determines
adjournment to be in the public interest.

(e) Public notice. Notice to the public of
each meeting of a TAC will be issued at least
20 days in advance and will be published in
the Federal Register. The notice will include
the time and place of the meeting and the
agenda.

(f) Public attendance and participation. (1)
Any member of the public who wishes to do
so may file a written statement with any TAC
before or after any meeting of a committee.

(2) A request for an opportunity to deliver
an oral statement relevant to matters on the
agenda of a meeting of a TAC will be granted
to the extent that the time available for the
meeting permits. A committee may establish
procedures requiring such persons to obtain
advance approval for such participation.

(3) Attendance at meetings of TACs will be
open to the public unless it is determined
pursuant to section 10(d) of the Federal
Advisory Committee Act to be necessary to
close all, or some portion, of the meeting to
the public. A determination that a meeting or
portion thereof be closed to the public may
be made if all or a specific portion of a
meeting of a TAC is concerned with matters
described in section 552(b) of Title 5, U.S.C.

(4) Participation by members of the public
in open TAC meetings or questioning of

committee members or other participants
shall not be permitted except in accordance
with procedures established by the
committee.

(5) Every effort will be made to
accommodate all members of the public who
wish to attend.

(g9) Minutes. (1) Detailed minutes of each
meeting of each TAC will be kept and will
contain a record of the persons present, a
complete and accurate description of the
matters discussed and conclusions reached,
and copies of all reports received, issued, or
approved by the TAC.

(2) The accuracy of all the minutes will be
certified to by the TAC Chair.

(h) Records. (1) Subject to section 552 of
Title 5, U.S.C. and Department of Commerce
Administrative Order 205-12, “Public
Information,”” and “‘Public Information”
regulations issued by the Department of
Commerce that are contained in 15 CFR part
4, Subtitle A, the records, reports, transcripts,
minutes, appendices, working papers, draft,
studies, agenda, or other documents that
were made available to or prepared for or by
each TAC will be available for public
inspection and copying.

(2) Each TAC will prepare once each year
a report describing its membership,
functions, activities, and such related matters
as would be informative to the public
consistent with the policy of section 552(b)
of Title 5, U.S.C.

(3)(i) Requests for records should be
addressed to: Bureau of Export
Administration, Freedom of Information,
Records Inspection Facility, U.S. Department
of Commerce, Room 4513, Washington, DC
20230, Telephone (202) 482—-2593.

(ii) Rules concerning the use of the Records
Inspection Facility are contained in 15 CFR
part 4, Subtitle A, or may be obtained from
this facility.

(i) Compensation. If the Department of
Commerce deems it appropriate, a member of
a TAC may be reimbursed for travel,
subsistence, and other necessary expenses
incurred in connection with the member’s
duties.

(i) Scope of advisory committee functions.
All TACs are limited to the functions
described in their charters.

(k) Duration of committees. Each TAC will
terminate at the end of two years from the
date the committee was established or two
years from the effective date of its most
recent extension, whichever is later.
Committees may be continued only for
successive two-year periods by appropriate
action taken by the authorized officer of the
Department of Commerce prior to the date on
which such advisory committee would
otherwise terminate. TACs may be extended
or terminated only after consultation with the
committee.

(I) Miscellaneous. (1) TACs established in
accordance with paragraph (b) of this
supplement must conform to the provisions
of the Federal Advisory Committee Act (Pub.
L. 92-463), Office of Management and Budget
Circular A-63 (Revision of March 1974),
“Advisory Committee Management,”
Department of Commerce Administrative
Order 205-12, “Public Information,” the
applicable provisions of the EAA, and any

other applicable Department of Commerce
regulations or procedures affecting the
establishment or operation of advisory
committees.

(2) Whenever the Department of Commerce
desires the advice or assistance of a
particular segment of an industry with
respect to any export control problem for
which the service of a TAC, as described in
paragraph (b) of this Supplement is either
unavailable or impracticable, an advisory
committee may be established pursuant to
the provisions of section 9 of the Federal
Advisory Committee Act. Such committees
will be subject to the requirements of the
Federal Advisory Committee Act, OMB
Circular A-63 (Revision of March 1974),
“Advisory Committee Management,”
Department of Commerce Administrative
Order 205-12, “Public Information,”” and any
other applicable Department of Commerce
regulations or procedures affecting the
establishment or operation of advisory
committees.

(3) Nothing in the provisions of this
Supplement shall be construed to restrict in
any manner the right of any person or firm
to discuss any export control matter with the
Department of Commerce or to offer advice
or information on export control matters.
Similarly, nothing in these provisions shall
be construed to restrict the Department of
Commerce in consulting any person or firm
relative to any export control matter.

Supplement No. 3 to Part 730—Other
U.S. Government Departments and
Agencies With Export Control
Responsibilities

Note: The departments and agencies
identified with an asterisk control exports for
foreign policy or national security reasons
and, in certain cases, such controls may
overlap with the controls described in the
EAR (see part 734 of the EAR).

Defense Services and Defense Articles

* Department of State, Office of Defense
Trade Controls, Tel. (703) 875-6644, Fax:
(703) 875-6647.

22 CFR parts 120 through 130.

Drugs, Chemicals and Precursors

Drug Enforcement Administration,
International Chemical Control Unit, Tel.
(202) 307-7202, Fax: (202) 307-8570.

21 CFR parts 1311 through 1313.

Controlled Substances: Drug Enforcement
Administration, International Drug Unit, Tel.
(202) 307-2414, Fax: (202) 307-8570.

21 CFR 1311 through 1313.

Drugs and Biologics: Food and Drug
Administration, Import/Export, Tel. (301)
594-3150, Fax: (301) 594-0165.

21 U.S.C. 301 et seq.

Investigational drugs permitted: Food and
Drug Administration, International Affairs,
Tel. (301) 443-4480, Fax: (301) 443-0235.

21 CFR 312.1106.

Fish and Wildlife Controls; Endangered
Species

Department of the Interior, Chief Office of
Management Authority, Tel. (703) 358-2093,
Fax: (703) 358-2280.

50 CFR 17.21, 17.22,17.31, 17.32.
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Foreign Assets and Transactions Controls

* Department of Treasury, Office of Foreign
Assets Control, Licensing, Tel. (202) 622—
2480, Fax: (202) 622-1657.

31 CFR parts 500 through 590.

Medical Devices

Food and Drug Administration, Office of
Compliance, Tel. (301) 594-4699, Fax: (301)
594-4715.

21 U.S.C. 301 et seq.

Natural Gas and Electric Power

Department of Energy, Office of Fuels
Programs, Tel. (202) 586-9482, Fax: (202)
586-6050.

10 CFR 205.300 through 205.379 and part
590.

Nuclear Materials and Equipment

* Nuclear Regulatory Commission, Office
of International Programs, Tel. (301) 415—
2344, Fax: (301) 415-2395.

10 CFR part 110.

Nuclear Technology; Technical Data for
Nuclear Weapons/Special Nuclear Materials

* Department of Energy, Office of Arms
Control and Non Proliferation, Export
Control Division, Tel. (202) 586-2112, Fax:
(202) 586-6977.

10 CFR part 810.

Ocean Freight Forwarders

Federal Maritime Commission, Office of
Freight Forwarders, Tel. (202) 523-5843, Fax:
(202) 523-5830.

46 CFR part 510.

Patent Filing Data Sent Abroad

* Department of Commerce, Patent and
Trademark Office, Licensing and Review;
Tel. (703) 308-1722, Fax: (703) 305-3603,
3604.

37 CFR part 5.

Prohibition of Movement of American
Carriers and Prohibition on Transportation of
Goods Destined for North Korea

Department of Transportation, Office of
International Law, General Counsel, Tel.
(202) 366-2972, Fax: (202) 366—9188.

44 CFR part 403.

U.S. Flagged or U.S. Manufactured Vessels
Over 1,000 Gross Tons

U.S. Maritime Administration, Division of
Vessel Transfer and Disposal, Tel. (202) 366—
5821, Fax: (202) 366—3889.

46 CFR part 221.

PART 732—STEPS FOR USING THE
EAR

Sec.

732.1 Steps overview.

732.2 Steps regarding scope of the EAR.

732.3 Steps regarding the ten general
prohibitions.

732.4 Steps regarding License Exceptions.
732.5 Steps regarding Shipper’s Export
Declaration, Destination Control

Statements, record keeping, license
applications, and other requirements.
732.6 Steps for other requirements.

Supplement No. 1—BXA'’s ““Know Your
Customer” Guidance and Red Flags

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 3 CFR, 1994
Comp., p. 917; Notice of August 15, 1995 (60
FR 42767, August 17, 1995).

§732.1 Steps overview.

(2)(1) Introduction. In this part,
references to the EAR are references to
15 CFR chapter VII, subchapter C. This
part is intended to help you determine
your obligations under the EAR by
listing logical steps in § 732.2 through
§732.5 of this part that you can take in
reviewing these regulations. By cross-
references to the relevant provisions of
the EAR, this part describes the
suggested steps for you to determine
applicability of the following:

(i) The scope of the EAR (part 734 of
the EAR);

(ii) Each of the general prohibitions
(part 736 of the EAR);

(iii) The License Exceptions (part 740
of the EAR); and

(iv) Other requirements such as
clearing your export with the U.S.
Customs Service, keeping records, and
completing and documenting license
applications.

(2) These steps describe the
organization of the EAR, the
relationship among the provisions of the
EAR, and the appropriate order for you
to consider the various provisions of the
EAR.

(b) Facts about your transaction. The
following five types of facts determine
your obligations under the EAR and will
be of help to you in reviewing these
steps:

(1) What is it? What an item is, for
export control purposes, depends on its
classification, which is its place on the
Commerce Control List (see part 774 of
the EAR).

(2) Where is it going? The country of
ultimate destination for an export or
reexport also determines licensing
requirements (see parts 738 and 774 of
the EAR concerning the Country Chart
and the Commerce Control List).

(3) Who will receive it? The ultimate
end-user of your item cannot be a bad
end-user. See General Prohibition Four
(Denial Orders) in § 736.2(b)(4) and
parts 744 and 764 of the EAR for a
reference to the list of persons you may
not deal with.

(4) What will they do with it? The
ultimate end-use of your item cannot be
a bad end-use. See General Prohibition
Five (End-Use End-User) in § 736.2(b)(5)
and part 744 of the EAR for general end-
use and end-user restrictions.

(5) What else do they do? Conduct
such as contracting, financing, and
freight forwarding in support of a

proliferation project (as described in
§744.6 of the EAR) may prevent you
from dealing with someone.

(c) Are your items and activities
subject to the EAR? You should first
determine whether your commodity,
software, or technology is subject to the
EAR (see part 734 of the EAR
concerning scope), and Steps 1 through
6 help you do that. For exports from the
United States, only Steps 1 and 2 are
relevant. If you already know that your
item or activity is subject to the EAR,
you should go on to consider the ten
general prohibitions in part 736 of the
EAR. If your item or activity is not
subject to the EAR, you have no
obligations under the EAR and may skip
the remaining steps.

(d) Does your item or activity require
a license under one or more of the ten
general prohibitions?

(1) Brief summary of the ten general
prohibitions. The general prohibitions
are found in part 736 of the EAR and
referred to in these steps. They consist,
very briefly, of the following:

(i) General Prohibition One (Exports
and Reexports): Export and reexport of
controlled items to listed countries.

(ii) General Prohibition Two (Parts
and Components Reexports): Reexport
and export from abroad of foreign-made
items incorporating more than a de
minimis amount of controlled U.S.
content.

(iii) General Prohibition Three
(Foreign-produced Direct Product
Reexports): Reexport and export from
abroad of the foreign-produced direct
product of U.S. technology and
software.

(iv) General Prohibition Four (Denial
Orders): Engaging in actions prohibited
by a denial order.

(v) General Prohibition Five (End-Use
End-User): Export or reexport to
prohibited end-user or end-users.

(vi) General Prohibition Six
(Embargo): Export or reexport to
embargoed destinations.

(vii) General Prohibition Seven (U.S.
Person Proliferation Activity): Support
of proliferation activities.

(viii) General Prohibition Eight (In-
Transit): In-transit shipments and items
to be unladen from vessels and aircraft.

(ix) General Prohibition Nine (Orders,
Terms and Conditions): Violation of any
orders, terms, or conditions.

(x) General Prohibition Ten
(Knowledge Violation to Occur):
Proceeding with transactions with
knowledge that a violation has occurred
or is about to occur.

(2) Controls on items on the
Commerce Control List (CCL). If your
item or activity is subject to the EAR,
you should determine whether any one
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or more of the ten general prohibitions
require a license for your export,
reexport, or activity. Steps 7 through 11
refer to classification of your item on the
Commerce Control List (CCL) (part 774
of the EAR) and how to use the Country
Chart (Supplement No. 1 to part 738 of
the EAR) to determine whether a license
is required based upon the classification
of your item. These steps refer to
General Prohibitions One (Exports and
Reexports), Two (Parts and Components
Reexports), and Three (Foreign-
Produced Direct Product Reexports) for
all countries except: Cuba, Iran, Iraq,
Libya, and North Korea. For these
countries, you may skip Steps 7 through
11 and go directly to Step 12.

(3) Controls on activities. Steps 12
through 18 refer to General Prohibitions
Four through Ten. Those general
prohibitions apply to all items subject to
the EAR, not merely those items listed
on the CCL in part 774 of the EAR. For
example, they refer to the general
prohibitions for persons denied export
privileges, prohibited end-uses and end-
users, embargoed countries (e.g., Cuba,
Iran, Iraq, Libya, and North Korea),
prohibited activities of U.S. persons in
support of proliferation of weapons of
mass destruction, prohibited unlading
of shipments, compliance with orders,
terms and conditions, and activities
when a violation has occurred or is
about to occur.

(4) General prohibitions. If none of the
ten general prohibitions applies, you
should skip the steps concerning
License Exceptions and for exports from
the United States, review Steps 27
through 29 concerning Shipper’s Export
Declarations to be filed with the U.S.
Customs Service, Destination Control
Statements for export control
documents, and recordkeeping
requirements.

(e) Is a License Exception available to
overcome the license requirement? If
you decide by reviewing the CCL in
combination with the Country Chart
that a license is required for your
destination, you should determine
whether a License Exception will except
you from that requirement. Steps 20
through 24 help you determine whether
a License Exception is available. Note
that generally License Exceptions are
not available to overcome General
Prohibitions Four through Ten.
However, selected License Exceptions
for embargoed destinations are specified
in part 746 of the EAR and License
Exceptions for short supply controls are
specified in part 754 of the EAR. If a
License Exception is available and the
export is from the United States, you
should review Steps 26 through 28
concerning Shipper’s Export

Declarations to be filed with the U.S.
Customs Service, Destination Control
Statements for export control
documents and recordkeeping
requirements. If a License Exception is
not available, go on to Steps 25 through
29.

(f) How do you apply for a license? If
you must file a license application, you
should review the requirements of part
748 of the EAR as suggested by Step 26.
Then you should review Steps 27
through 29 concerning Shipper’s Export
Declarations to be filed with the U.S.
Customs Service, Destination Control
Statements for export control
documents, and recordkeeping
requirements.

§732.2 Steps regarding scope of the EAR.

Steps 1 through 6 aid you in
determining the scope of the EAR.

(a) Step 1: Items subject to the
exclusive jurisdiction of another Federal
agency. This step is relevant for both
exports and reexports. Determine
whether your item is subject to the
exclusive jurisdiction of another Federal
Agency as provided in 8 734.3 of the
EAR.

(1) If your item is subject to the
exclusive jurisdiction of another Federal
agency, comply with the regulations of
that agency. You need not comply with
the EAR and may skip the remaining
steps.

(2) If your item is not subject to the
exclusive jurisdiction of another federal
agency, then proceed to Step 2 in
paragraph (b) of this section.

(b) Step 2: Publicly available
technology and software. This step is
relevant for both exports and reexports.
Determine if your technology or
software is publicly available as defined
and explained at part 734 of the EAR.
Supplement No. 1 to part 734 of the
EAR contains several practical examples
describing publicly available technology
and software that is outside the scope of
the EAR. The examples are illustrative,
not comprehensive.

(2) If your technology or software is
publicly available, and therefore outside
the scope of the EAR, you may proceed
with the export or reexport. You have
no obligations under the EAR and need
not comply with the EAR. You may skip
the remaining steps.

(2) If your technology or software is
not publicly available and you are
exporting from the United States, skip to
Step 7 in 8§ 732.3(b) of this part
concerning the general prohibitions.

(3) If you are exporting items from a
foreign country, you should then
proceed to Step 3 in paragraph (c) of
this section and the other steps
concerning the scope of the EAR.

(c) Step 3: Reexport of U.S.-origin
items. This step is appropriate only for
reexporters. For an item in a foreign
country, you should determine whether
the item is of U.S. origin. If it is of U.S.-
origin, skip to Step 7 in § 732.3(b) of this
part. If it is not of U.S. origin, then
proceed to Step 4 in paragraph (d) of
this section.

(d) Step 4: Foreign-made items
incorporating less than the de minimis
level of U.S. parts, components, and
materials. This step is appropriate only
for items that are made outside the
United States.

(1) For an item made in a foreign
country, you should determine whether
controlled U.S.-origin parts,
components, or materials are
incorporated as provided in § 734.4 of
the EAR. Also, determine the value of
the U.S.-origin controlled content as
provided in Supplement No. 2 to part
734 of the EAR.

(2) To determine the value of the U.S.-
origin controlled content, you should
classify the U.S.-origin content on the
CCL, determine those items that would
require a license from BXA for reexport
to the ultimate destination of the
foreign-made product if such parts,
components, or materials were
reexported to that destination in the
form received, and divide the total value
of the controlled U.S. parts,
components, and materials incorporated
into the foreign-made item by the sale
price of the foreign-made item.

(3) If no U.S. parts, components, or
materials are incorporated or if the
incorporated U.S. parts, components,
and materials are below the de minimis
level described in § 734.4 of the EAR,
then the foreign-made item is not
subject to the EAR by reason of the parts
and components rule, the classification
of a foreign-made item is irrelevant in
determining the scope of the EAR, and
you should skip Step 4 and go on to
consider Step 5 regarding the foreign-
produced direct product rule.

(4) If controlled parts, components, or
materials are incorporated and are above
the de minimis level, then you should
go on to Step 5.

(e) Step 5: Foreign-made items
incorporating more than the de minimis
level of U.S. parts, components, or
materials. This step is appropriate only
for foreign-made items incorporating
certain U.S. parts. If the incorporated
U.S. parts exceed the relevant de
minimis level, then your export from
abroad is subject to the EAR. You then
should skip to Step 7 at § 732.3 of this
part and consider the steps regarding all
other general prohibitions, License
Exceptions, and other requirements.
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(f) Step 6: Foreign-made items
produced with certain U.S. technology
for export to specified destinations. This
step is appropriate for foreign-made
items in foreign countries.

(1) If your foreign-produced item is
described in an entry on the CCL and
the Country Chart requires a license to
your export or reexport destination for
national security reasons, you should
determine whether your item is subject
to General Prohibition Three (Foreign-
Produced Direct Product Reexports)

(8 736.2(b)(3) of the EAR). Your item is
subject to the EAR if it is captured by
General Prohibition Three (Foreign-
Produced Direct Product Reexports),
and that prohibition applies if your
transaction meets each of the following
conditions:

(i) Country scope of prohibition. Your
export or reexport destination for the
direct product is Cuba, North Korea,
Libya, or a destination in Country Group
D:1 (see Supplement No. 1 to part 740
of the EAR) (reexports of foreign-
produced direct products exported to
other destinations are not subject to
General Prohibition Three);

(ii) Scope of technology or software
used to create direct products subject to
the prohibition. Technology or software
that was used to create the foreign-
produced direct product, and such
technology or software that was subject
to the EAR and required a written
assurance as a supporting document for
a license or as a precondition for the use
of License Exception TSR at § 740.3(d)
of the EAR (reexports of foreign-
produced direct products created with
other technology and software are not
subject to General Prohibition Three);
and

(iii) Scope of direct products subject
to the prohibition. The foreign-produced
direct products are subject to national
security controls as designated on the
proper ECCN of the Commerce Control
List in part 774 of the EAR (reexports of
foreign-produced direct products not
subject to national security controls are
not subject to General Prohibition
Three).

(2) License Exceptions. Each License
Exception described in part 740 of the
EAR overcomes this General Prohibition
Three if all terms and conditions of a
given License Exception are met by the
exporter or reexporter.

(3) Subject to the EAR. If your item is
captured by the foreign-produced direct
product control at General Prohibition
Three, then your export from abroad is
subject to the EAR. You should next
consider the steps regarding all other
general prohibitions, License
Exceptions, and other requirements. If
your item is not captured by General

Prohibition Three, then your export
from abroad is not subject to the EAR.
You have completed the steps necessary
to determine whether your transaction
is subject to the EAR, and you may skip
the remaining steps. Note that in
summary, items in foreign countries are
subject to the EAR when they are:

(i) U.S.-origin commodities, software
and technology unless controlled for
export exclusively by another Federal
agency or unless publicly available;

(ii) Foreign-origin commodities,
software, and technology that are within
the scope of General Prohibition Two
(Parts and Components Reexports), or
General Prohibition Three (Foreign-
Produced Direct Product Reexports).
(However, such foreign-made items are
also outside the scope of the EAR if they
are controlled for export exclusively by
another Federal agency or unless
publicly available.)

§732.3 Steps regarding the ten general
prohibitions.

(a) Introduction. If your item or
activity is subject to the scope of the
EAR, you should then consider each of
the ten general prohibitions listed in
part 736 of the EAR. General
Prohibitions One ((Exports and
Reexports), Two (Parts and Components
Reexports), and Three (Foreign-
Produced Direct Product Reexports)
(8736.2(b) (1), (2), and (3) of the EAR)
are product controls that are shaped and
limited by parameters specified on the
CCL and Country Chart. General
Prohibitions Four through Ten are
prohibitions on certain activities that
are not allowed without authorization
from BXA, and these prohibitions apply
to all items subject to the EAR unless
otherwise specified (§ 736.2(b) (4)
through (10) of the EAR).

(b) Step 7: Classification. (1) You
should classify your items in the
relevant entry on the CCL, and you may
do so on your own without the
assistance of BXA. You are responsible
for doing so correctly, and your failure
to correctly classify your items does not
relieve you of the obligation to obtain a
license when one is required by the
EAR.

(2) You have a right to request the
applicable classification of your item
from BXA, and BXA has a duty to
provide that classification to you. For
further information on how to obtain
classification assistance from BXA, see
part 748 of the EAR.

(3) For items subject to the EAR but
not listed on the CCL, the proper
classification is EAR99. This number is
a “‘basket” for items not specified under
any CCL entry and appears at the end
of each Category on the CCL.

(c) Step 8: Country of ultimate
destination. You should determine the
country of ultimate destination. The
country of destination determines the
applicability of several general
prohibitions, License Exceptions, and
other requirements. Note that part 754
of the EAR concerning short supply
controls is self-contained and is the only
location in the EAR that contains both
the prohibitions and exceptions
applicable to short supply controls.

(d) Step 9: Reason for control and the
Country Chart. (1) Reason for control
and column identifier within the Export
Control Classification Number (ECCN).
Once you have determined that your
item is controlled by a specific ECCN,
you must use information contained in
the “License Requirements” section of
that ECCN in combination with the
Country Chart to decide whether a
license is required under General
Prohibitions One, Two, or Three to a
particular destination. The CCL and the
Country Chart are taken together to
define these license requirements. The
applicable ECCN will indicate the
reason or reasons for control for items
within that ECCN. For example, ECCN
6A007 is controlled for national
security, missile technology, and anti-
terrorism reasons.

(2) Reason for control within the
Country Chart. With each of the
applicable Country Chart column
identifiers noted in the correct ECCN,
turn to the Country Chart. Locate the
correct Country Chart column identifier
on the horizontal axis, and determine
whether an “X”" is marked in the cell
next to the destination in question.
Consult § 738.4 of the EAR for
comprehensive instructions on using
the Country Chart and a detailed
example.

(i) An “X” in the cell or cells for the
relevant country and reason(s) for
control column indicates that a license
is required for General Prohibitions One
(Exports and Reexports in the Form
Received), Two (Parts and Components
Reexports), and Three (Foreign-
Produced Direct Product Reexports).
(See §736.2 (b)(1), (b)(2), and (b)(3) of
the EAR).

(ii) If one or more cells have an “X”
in the relevant column, a license is
required unless you qualify for a
License Exception described in part 740
of the EAR. If a cell does not contain an
*X’" for your destination in one or more
relevant columns, a license is not
required under the CCL and the Country
Chart.

(iii) Additional controls may apply to
your export. You must go on to steps 12
through 18 described in paragraphs (g)
to (m) of this section to determine
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whether additional limits described in
General Prohibition Two (Parts and
Components Reexports) and General
Prohibition Three (Foreign-Produced
Direct Product Reexports ) apply to your
proposed transaction. If you are
exporting an item from the United
States, you should skip Step 10 and
Step 11. Proceed directly to Step 12 in
paragraph (g) of this section.

(3) License requirements not on the
Country Chart. There are two instances
where the Country Chart cannot be used
to determine if a license is required.
Items controlled for short supply
reasons are not governed by the Country
Chart. Part 754 of the EAR contains
license requirements and License
Exceptions for items subject to short
supply controls. A limited number of
ECCNs contained on the CCL do not
identify a Country Chart column
identifier. In these instances, the ECCN
states whether a license is required and
for which destinations. See § 738.3(a) of
the EAR for a list of the ECCNSs for
which you do not need to consult the
Country Chart to determine licensing
requirements.

(4) Destinations subject to embargo
provisions. The Country Chart does not
apply to Cuba, Iran, Iraq, Libya, and
North Korea; and for those countries
you should review the embargo
provisions at part 746 of the EAR and
may skip this step concerning the
Country Chart. For Angola, Bosnia-
Herzegovina, Croatia, Rwanda, and
Serbia and Montenegro the Country
Chart provides for certain license
requirements, and part 746 of the EAR
provides additional requirements.

(5) Items subject to the EAR but not
on the CCL. Items subject to the EAR
that are not on the CCL are properly
classified EAR99. For such items, you
may skip this step and proceed directly
with Step 12 in paragraph (g) of this
section.

(e) Step 10: Foreign-made items
incorporating U.S.-origin items and the
de minimis rule. (1) Parts and
components rule. The following
considerations are appropriate for items
abroad and are the same steps necessary
to determine whether a foreign-made
item incorporating U.S. parts,
components, or materials is subject to
the EAR. If your foreign-made item is
described in an entry on the CCL and
the Country Chart requires a license to
your export or reexport destination, you
should determine whether the
controlled U.S.-origin commodities,
software, or technology incorporated
into the foreign-made item exceeds the
de minimis level applicable to the
ultimate destination of the foreign-made
item, as follows:

(i) A 10% de minimis level to
embargoed and terrorist-supporting
countries; or

(i) A 25% de minimis level to all
other countries.

(2) Guidance for calculations. For
guidance on how to calculate the U.S.-
controlled content, refer to Supplement
No. 2 to part 734 of the EAR. Note that
certain rules issued by the Office of
Foreign Assets Control, certain exports
from abroad by U.S.-owned or
controlled entities may be prohibited
notwithstanding the de minimis
provisions of the EAR. In addition, the
de minimis exclusions from the parts
and components rule do not relieve U.S.
persons of the obligation to refrain from
supporting the proliferation of weapons
of mass-destruction and missiles as
provided in General Prohibition Seven
(U.S. Person Proliferation Activity)
described in § 736.2(b)(7) of the EAR.

(f) Step 11: Foreign-produced direct
product. The following considerations
are appropriate for items abroad and are
the same considerations necessary to
determine whether a foreign-produced
direct product is subject to the EAR
under Step 6 in § 732.2(f) of this part.

(2) If your foreign-produced item is
described in an entry on the CCL and
the Country Chart requires a license to
your export or reexport destination for
national security reasons, you must
determine whether your item is subject
to General Prohibition Three (Foreign-
Produced Direct Product Reexports)

(8 736.2(b)(3) of the EAR). Your item is
subject to this general prohibition if
your transaction meets each of the
following conditions:

(i) Country scope of prohibition. Your
export or reexport destination for the
direct product is Cuba, Libya, North
Korea, or a destination in Country
Group D:1 (see Supplement No. 1 to part
740 of the EAR) (reexports of foreign-
produced direct products exported to
other destinations are not subject to
General Prohibition Three described in
§736.2(b)(3) of the EAR);

(ii) Scope of technology or software
used to create direct products subject to
the prohibition. Technology or software
that was used to create the foreign-
produced direct product, and such
technology or software that was subject
to the EAR and required a written
assurance as a supporting document for
a license or as a precondition for the use
of License Exception TSR described
§740.19 of the EAR (reexports of
foreign-produced direct products
created with other technology and
software are not subject to General
Prohibition Three); and

(iii) Scope of direct products subject
to the prohibition. The foreign-produced

direct products are controlled for
national security reasons indicated in an
ECCN on the CCL (reexports of foreign-
produced direct products not subject to
national security controls are not subject
to General Prohibition Three).

(2) License Exceptions. Each License
Exception described in part 740 of the
EAR overcomes General Prohibition
Three (Foreign-Produced Direct Product
Reexports) if all terms and conditions of
a given License Exception are met by
the exporter or reexporter.

(g) Step 12: Persons denied export
privileges. (1) Determine whether your
transferee, ultimate end-user, any
intermediate consignee, or any other
party to a transaction is a person denied
export privileges. (See part 764 of the
EAR). While it is not a violation of
General Prohibition Four (Denial
Orders) (8 736.2(b)(4) of the EAR) to fail
to check the Denied Persons List prior
to a transfer, it is nonetheless a violation
of the EAR to engage in any activity that
violates the terms or conditions of a
denial order. General Prohibition Four
(Denial Orders) applies to all items
subject to the EAR, i.e. both items on the
CCL and within EAR99.

(2) There are no License Exceptions to
General Prohibition Four (Denial
Orders). The prohibition concerning
persons denied export privileges may be
overcome only by a specific
authorization from BXA, something that
is rarely granted.

(h) STEP 13: Prohibited end-uses and
end-users. (1) Review the end-uses and
end-users prohibited under General
Prohibition Five (End-Use and End-
User) (8§ 736.2(b)(5) of the EAR)
described in part 744 of the EAR. Part
744 of the EAR contains all the end-use
and end-user license requirements, and
those are in addition to the license
requirements under General
Prohibitions One (Exports and
Reexports), Two (Parts and Components
Reexports), and Three (Foreign-
produced Direct Product Reexports).
Unless otherwise indicated, the license
requirements of General Prohibition
Five (End-Use and End-User) described
in part 744 of the EAR apply to all items
subject to the EAR, i.e. both items on the
CCL and within EAR99. Moreover, the
requirements of General Prohibition
Five (End-Use and End-User) are in
addition to various end-use and end-
user limitations placed on certain
License Exceptions.

(2) There are no License Exceptions to
General Prohibition Five (End-Use and
End-User) (8§ 736.2(b)(5) of the EAR)
described in part 740 of the EAR.

(i) Step 14: Embargoed countries and
special destinations. If your destination
for any item is Bosnia-Herzegovina,
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Croatia, Cuba, Iran, Iraq, Libya, North
Korea, Rwanda, or Serbia and
Montenegro, you must consider the
requirements of part 746 of the EAR.
Unless otherwise indicated, General
Prohibition Six (Embargo) applies to all
items subject to the EAR, i.e. both items
on the CCL and within EAR99. You may
not make an export or reexport contrary
to the provisions of part 746 of the EAR
without a license unless:

(1) You are exporting or reexporting
only publicly available technology or
software or other items outside the
scope of the EAR, or

(2) You qualify for a License
Exception referenced in part 746 of the
EAR concerning embargoed
destinations. You may not use a License
Exception described in part 740 of the
EAR to overcome General Prohibition
Six (Embargo) (8 736.2(b)(6) of the EAR)
unless it is specifically authorized in
part 746 of the EAR. Note that part 754
of the EAR concerning short supply
controls is self-contained and is the only
location in the EAR for both the
prohibitions and exceptions applicable
to short supply controls.

(j) Step 15: Proliferation activity of
U.S. persons unrelated to exports and
reexports. (1) Review the scope of
activity prohibited by General
Prohibition Seven (U.S. Person
Proliferation Activity) (8 736.2(b)(7) of
the EAR) as that activity is described in
§744.6 of the EAR. Keep in mind that
such activity is not limited to exports
and reexports and is not limited to items
subject to General Prohibition One
(Exports and Reexports), Two (Parts and
Components Reexports), and Three
(Foreign-Produced Direct Product
Reexports). Moreover, such activity
extends to services and dealing in
wholly foreign-origin items in support
of the specified proliferation activity
and is not limited to items listed on the
CCL or included in EAR99.

(2) Review the definition of U.S.
Person in part 744 of the EAR.

(k) Step 16: In-transit. Shippers and
operators of vessels or aircraft should
review General Prohibition Eight (In-
Transit) to determine the countries in
which you may not unladen or ship
certain items in-transit. General
Prohibition Eight applies to all items
subject to the EAR, i.e. both items on the
CCL and within EAR99.

(I) Step 17: Review orders, terms, and
conditions. Review the orders, terms,
and conditions applicable to your
transaction. General Prohibition Nine
(Orders, Terms, and Conditions)
prohibits the violation of any orders,
terms, and conditions imposed under
the EAR. Terms and conditions are
frequently contained in licenses. In

addition, the ten general prohibitions
(part 736 of the EAR) and the License
Exceptions (part 740 of the EAR) impose
terms and conditions or limitations on
your proposed transactions and use of
License Exceptions. A given license or
License Exception may not be used
unless each relevant term or condition
is met.

(m) Step 18: Review the ““Know Your
Customer” Guidance and General
Prohibition Ten (Knowledge Violation to
Occur). License requirements under the
EAR are determined solely by the
classification, end-use, end-user,
ultimate destination, and conduct of
U.S. persons. Supplement No. 1 to part
732 of the EAR is intended to provide
helpful guidance regarding the process
for the evaluation of information about
customers, end-uses, and end-users.
General Prohibition Ten (Knowledge
Violation to Occur) prohibits anyone
from proceeding with a transaction with
knowledge that a violation of the EAR
has occurred or is about to occur. It also
prohibits related shipping, financing,
and other services. General Prohibition
Ten applies to all items subject to the
EAR, i.e. both items on the CCL and
within EAR99.

(n) Step 19: Complete the review of
the general prohibitions. After
completion of Steps described in this
section and review of all ten general
prohibitions in part 736 of the EAR,
including cross-referenced regulations
in the EAR, you will know which, if
any, of the ten general prohibitions of
the EAR apply to you and your
contemplated transaction or activity.

(2) If none of the ten general
prohibitions is applicable to your export
from the United States, no license from
BXA is required, you do not need to
qualify for a License Exception under
part 740 of the EAR. You should skip
the Steps in § 732.4 of this part
regarding License Exceptions and
proceed directly to the Steps in § 732.5
of this part regarding recordkeeping,
clearing the U.S. Customs Service with
the appropriate Shipper’s Export
Declaration, and using the required
Destination Control Statement.

(2) If none of the ten general
prohibitions is applicable to your
reexport or export from abroad, no
license is required and you should skip
all remaining Steps.

(3) If one or more of the ten general
prohibitions are applicable, continue
with the remaining steps.

§732.4 Steps regarding License
Exceptions.

(a) Introduction to Steps for License
Exceptions. If your export or reexport is
subject to the EAR and is subject to

General Prohibitions One (Exports and
Reexports), Two (Parts and Components
Reexports), or Three (Foreign-Produced
Direct Product Reexports), consider the
steps listed in paragraph (b) of this
section. If your export or reexport is
subject to General Prohibitions Four
(Denial Orders), Seven (U.S. Person
Proliferation Activity), Eight (In-
Transit), Nine (Orders, Terms, and
Conditions), or Ten (Knowledge
Violation to Occur), there are no License
Exceptions available for your export or
reexport. If your export is subject to
General Prohibition Five (End-Use End-
User), consult part 744 of the EAR. If
your export or reexport is subject to
General Prohibition Six (Embargo),
consult part 746 of the EAR for
applicable License Exceptions.

(b) Steps for License Exceptions. (1)
Step 20: Applicability of General
Prohibitions. Determine whether any
one or more of the general prohibitions
described in § 736.2(b) of the EAR apply
to your export or reexport. If no general
prohibition applies to your export or
reexport, then you may proceed with
your export or reexport and need not
review part 740 of the EAR regarding
License Exceptions. You are reminded
of your recordkeeping obligations
related to the clearance of the U.S.
Customs Service provided in parts 762
and 758 of the EAR.

(2) Step 21: Applicability of
restrictions on all License Exceptions.
Determine whether any one or more of
the restrictions in § 740.2 of the EAR
applies to your export or reexport. If any
one or more of these restrictions apply,
there are no License Exceptions
available to you, and you must either
obtain a license or refrain from the
export or reexport.

(3) Step 22: Terms and conditions of
the License Exceptions. (i) If none of the
restrictions in § 740.2 of the EAR
applies, then review each of the License
Exceptions to determine whether any
one of them authorizes your export or
reexport. Eligibility for License
Exceptions is based on the item, the
country of ultimate destination, the end-
use, and the end-user, along with any
special conditions imposed within a
specific License Exception.

(ii) You may meet the conditions for
more than one License Exception.
Moreover, although you may not qualify
for some License Exceptions you may
qualify for others. Review the broadest
License Exceptions first, and use any
License Exception available to you. You
are not required to use the most
restrictive applicable License Exception.
If you fail to qualify for the License
Exception that you first consider, you
may consider any other License
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Exception until you have determined
that no License Exception is available.

(iii) License Exception groupings
TMP, RPL, BAG, AVS, GOV, and TSU
authorize exports notwithstanding the
provisions of the CCL. License
Exceptions in the list-based grouping
(LST) are available only to the extent
specified on the CCL. Part 740 of the
EAR provides authorization for
reexports only to the extent each
License Exception expressly authorizes
reexports. License Exception APR
authorizes reexports only.

(4) Step 23: Scope of License
Exceptions. Some License Exceptions
are limited by country or by type of
item.

(i) Countries are arranged in country
groups for ease of reference. For a listing
of country groups, please refer to
Supplement No. 1 to part 740 of the
EAR. Unless otherwise indicated in a
License Exception, License Exceptions
do not apply to any exports or reexports
to embargoed destinations. If your
export or reexport is subject to General
Prohibition Six (Embargo) for
embargoed destinations, License
Exceptions are only available to the
extent specifically provided in part 746
of the EAR concerning embargoed
destinations.

(ii) Special commodity controls apply
to short supply items. No License
Exceptions described in part 740 of the
EAR may be used for items listed on the
CCL as controlled for Short Supply
reasons. License Exceptions for short
supply items are found in part 754 of
the EAR.

(5) Step 24: Compliance with all terms
and conditions. If a License Exception is
available, you may proceed with your
export or reexport. However, you must
meet all the terms and conditions
required by the License Exception that
you determined authorized your export
or reexport. You must also consult part
758 and 762 of the EAR to determine
your recordkeeping and documentation
requirements.

(6) Step 25: License requirements. If
no License Exception is available, then
you must either obtain a license before
proceeding with your export or reexport
or you must refrain from the proposed
export or reexport.

(7) Step 26: License applications. If
you are going to file a license
application with BXA, you should first
review the requirements at part 748 of
the EAR. Exporters, reexporters, and
exporters from abroad should review the
instructions concerning applications
and required support documents prior
to submitting an application for a
license.

§732.5 Steps regarding Shipper’s Export
Declaration, Destination Control
Statements, record keeping, license
applications, and other requirements.

(a) Step 27—Shipper’s Export
Declaration. You should review § 758.3
of the EAR to determine what notations
you must enter on the Shipper’s Export
Declaration (SED). These steps should
be reviewed by exporters. Reexporters
and firms exporting from abroad may
skip Steps 27 through 29 and proceed
directly to § 732.6 of this part.

(1) NLR. The term “NLR” represents
exports of listed items when no license
is required. Such exports do not require
that you qualify for a License Exception.
The symbol “NLR” is required on the
SED under two circumstances. First,
NLR is the correct symbol when
exporting an item subject to the EAR not
listed on the CCL. Such items are
classified EAR99. Secondly, certain
items are listed on the CCL but do not
require a license to all destinations
under General Prohibitions One
(Exports and Reexports in the Form
Received), Two (Parts and Components
Reexports), or Three (Foreign-Produced
Direct Product Reexports) (8§ 736.2 (b)(1),
(b)(2), or (b)(3) of the EAR). Such items
do not have an “X” in the appropriate
cell on the Country Chart. If General
Prohibitions Four through Ten (8§ 736.2
(b)(4) of the EAR) through (b)(10) of the
EAR) also do not apply, you must clear
exports of such items by entering the
symbol “NLR” in the appropriate place
on the SED.

(2) License Exception group symbol.
You must enter on any required SED the
letter code (e.g., LST, TMP) of the group
of License Exceptions under which you
are exporting. In the case of License
Exceptions grouped under LST, the
ECCN of the item being exported must
also be entered when an SED is
required. Please refer to § 758.3 of the
EAR for detailed information on use of
SEDs.

(3) License number. If you are
exporting under a license, enter the
license number on the SED as required
by § 758.3 of the EAR.

(b) Step 28: Destination Control
Statement. You are required to enter an
appropriate Destination Control
Statement (DCS) on commercial
documents in accordance with the DCS
requirements of § 758.6 of the EAR.
Exporters should review § 758.6 of the
EAR and use the DCS as required.
Reexporters and exporters from abroad
should review § 752.6 for DCS
requirements when using a Special
Comprehensive License. Otherwise,
DCS requirements do not apply to
reexports and exports from abroad.

(c) Step 29: Recordkeeping. Records of
transactions involving exports under
any license or License Exception must
be maintained in accordance with the
recordkeeping requirements of part 762
of the EAR.

§732.6 Steps for other requirements.

Sections 732.1 through 732.4 of this
part are useful in determining the
license requirements that apply to you.
Other portions of the EAR impose other
obligations and requirements. Some of
them are:

(a) Requirements relating to the use of
a license in § 758.2 of the EAR.

(b) Obligations of carriers, forwarders,
exporters and others to take specific
steps and prepare and deliver certain
documents to assure that items subject
to the EAR are delivered to the
destination to which they are licensed
or authorized by a License Exception or
some other provision of the regulations
in § 758.4 through 8§ 758.6 of the EAR.

(c) Duty of carriers to return or unload
shipments at the direction of U.S.
Government officials (see § 758.8 of the
EAR).

(d) Specific obligations imposed on
parties to Special Comprehensive
licenses in part 752 of the EAR.

(e) Recordkeeping requirements
imposed in part 762 of the EAR.

(f) Requirements of part 764 of the
EAR to disclose facts that may come to
your attention after you file a license
application or make other statements to
the government concerning a
transaction or proposed transaction that
is subject to the EAR.

(9) Certain obligations imposed by
part 760 of the EAR on parties who
receive requests to take actions related
to foreign boycotts and prohibits certain
actions relating to those boycotts.

Supplement No. 1—BXA'’s “*Know Your
Customer’ Guidance and Red Flags

“Know Your Customer’ Guidance

Various requirements of the EAR are
dependent upon a person’s knowledge of the
end-use, end-user, ultimate destination, or
other facts relating to a transaction or
activity. These provisions include the
nonproliferation-related “‘catch-all” sections
and the prohibition against proceeding with
a transaction with knowledge that a violation
of the EAR has occurred or is about to occur.

(a) BXA provides the following guidance
on how individuals and firms should act
under this knowledge standard. This
guidance does not change or interpret the
EAR.

(1) Decide whether there are ““red flags”.
Take into account any abnormal
circumstances in a transaction that indicate
that the export may be destined for an
inappropriate end-use, end-user, or
destination. Such circumstances are referred
to as “‘red flags”. Included among examples
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of red flags are orders for items that are
inconsistent with the needs of the purchaser,
a customer declining installation and testing
when included in the sales price or when
normally requested, or requests for
equipment configurations that are
incompatible with the stated destination
(e.g., 120 volts in a country with 220 volts).
Commerce has developed lists of such red
flags that are not all-inclusive but are
intended to illustrate the types of
circumstances that should cause reasonable
suspicion that a transaction will violate the
EAR.

(2) If there are “red flags”, inquire. If there
are no “‘red flags” in the information that
comes to your firm, you should be able to
proceed with a transaction in reliance on
information you have received. That is,
absent ““red flags™ (or an express requirement
in the EAR), there is no affirmative duty
upon exporters to inquire, verify, or
otherwise ‘‘go behind” the customer’s
representations. However, when “‘red flags”
are raised in information that comes to your
firm, you have a duty to check out the
suspicious circumstances and inquire about
the end-use, end-user, or ultimate country of
destination. The duty to check out “red
flags™ is not confined to the use of License
Exceptions affected by the “know’ or
‘““reason to know’’ language in the EAR.
Applicants for licenses are required by part
748 of the EAR to obtain documentary
evidence concerning the transaction, and
misrepresentation or concealment of material
facts is prohibited, both in the licensing
process and in all export control documents.
You can rely upon representations from your
customer and repeat them in the documents
you file unless red flags oblige you to take
verification steps.

(3) Do not self-blind. Do not cut off the
flow of information that comes to your firm
in the normal course of business. For
example, do not instruct the sales force to tell
potential customers to refrain from
discussing the actual end-use, end-user, and
ultimate country of destination for the
product your firm is seeking to sell. Do not
put on blinders that prevent the learning of
relevant information. An affirmative policy of
steps to avoid ““bad” information would not
insulate a company from liability, and it
would usually be considered an aggravating
factor in an enforcement proceeding.

(4) Employees need to know how to handle
“red flags”. Knowledge possessed by an
employee of a company can be imputed to a
firm so as to make it liable for a violation.
This makes it important for firms to establish
clear policies and effective compliance
procedures to ensure that such knowledge
about transactions can be evaluated by
responsible senior officials. Failure to do so
could be regarded as a form of self-blinding.

(5) Reevaluate all the information after the
inquiry. The purpose of this inquiry and
reevaluation is to determine whether the “red
flags’ can be explained or justified. If they
can, you may proceed with the transaction.
If the *‘red flags’ cannot be explained or
justified and you proceed, you run the risk
of having had “knowledge” that would make
your action a violation of the EAR.

(6) Refrain from the transaction or advise
BXA and wait. If you continue to have

reasons for concern after your inquiry, then
you should either refrain from the transaction
or submit all the relevant information to BXA
in the form of an application for a validated
license or in such other form as BXA may
specify.

(b) Industry has an important role to play
in preventing exports and reexports contrary
to the national security and foreign policy
interests of the United States. BXA will
continue to work in partnership with
industry to make this front line of defense
effective, while minimizing the regulatory
burden on exporters. If you have any
question about whether you have
encountered a “‘red flag”, you may contact
the Office of Export Enforcement at 1-800—
424-2980 or the Office of Exporter Services
at (202) 482-4532.

Red Flags

Possible indicators that an unlawful
diversion might be planned by your customer
include the following:

1. The customer or purchasing agent is
reluctant to offer information about the end-
use of a product.

2. The product’s capabilities do not fit the
buyer’s line of business; for example, a small
bakery places an order for several
sophisticated lasers.

3. The product ordered is incompatible
with the technical level of the country to
which the product is being shipped. For
example, semiconductor manufacturing
equipment would be of little use in a country
without an electronics industry.

4. The customer has little or no business
background.

5. The customer is willing to pay cash for
a very expensive item when the terms of the
sale call for financing.

6. The customer is unfamiliar with the
product’s performance characteristics but
still wants the product.

7. Routine installation, training or
maintenance services are declined by the
customer.

8. Delivery dates are vague, or deliveries
are planned for out-of-the-way destinations.

9. A freight forwarding firm is listed as the
product’s final destination.

10. The shipping route is abnormal for the
product and destination.

11. Packaging is inconsistent with the
stated method of shipment or destination.

12. When questioned, the buyer is evasive
or unclear about whether the purchased
product is for domestic use, export or
reexport.

PART 734—SCOPE OF THE EXPORT
ADMINISTRATION REGULATIONS

Sec.

734.1 Introduction.

734.2 Important EAR terms and principles.
734.3 Items subject to the EAR.

734.4 De minimis U.S. content.

734.5 Activities of U.S. and foreign persons

subject to the EAR.

734.6 Assistance available from BXA for
determining licensing and other
requirements.

734.7 Published information and software.

734.8 Information resulting from
fundamental research.

734.9 Educational information.

734.10 Patent applications.

734.11 Government-sponsored research
covered by contract controls.

734.12 Effect on foreign laws and
regulations.

Supplement No. 1 to Part 734—Questions
and Answers—Technology and Software
Subject to the EAR

Supplement No. 2 to Part 734—Calculation
of Values for DE MINIMIS Rules

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 3 CFR, 1994
Comp., p. 917; Notice of August 15, 1995 (60
FR 42767, August 17, 1995).

§734.1 Introduction.

(a) In this part, references to the
Export Administration Regulations
(EAR) are references to 15 CFR chapter
VII, subchapter C. This part describes
the scope of the Export Administration
Regulations (EAR) and explains certain
key terms and principles used in the
EAR. This part provides the rules you
need to use to determine whether items
and activities are subject to the EAR.
This part is the first step in determining
your obligations under the EAR. If your
item or activity is not subject to the
EAR, then you do not have any
obligations under the EAR and you do
not need to review other parts of the
EAR. If you already know that your item
or activity is subject to the EAR, you do
not need to review this part and you can
go on to review other parts of the EAR
to determine your obligations. This part
also describes certain key terms and
principles used in the EAR. Specifically,
it includes the following terms: *‘subject
to the EAR,” “items subject to the EAR,”
“export,” and “‘reexport.” These and
other terms are also included in part 772
of the EAR, Definitions of Terms, and
you should consult part 772 of the EAR
for the meaning of terms used in the
EAR. Finally, this part makes clear that
compliance with the EAR does not
relieve any obligations imposed under
foreign laws.

(b) This part does not address any of
the provisions set forth in part 760 of
the EAR, Restrictive Trade Practices or
Boycotts.

(c) This part does not define the scope
of legal authority to regulate exports,
including reexports, or activities found
in the Export Administration Act and
other statutes. What this part does do is
set forth the extent to which such legal
authority has been exercised through
the EAR.

§734.2 Important EAR terms and
principles.

(a) Subject to the EAR—Definition. (1)
“Subject to the EAR” is a term used in
the EAR to describe those items and
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activities over which BXA exercises
regulatory jurisdiction under the EAR.
Conversely, items and activities that are
not subject to the EAR are outside the
regulatory jurisdiction of the EAR and
are not affected by these regulations.
The items and activities subject to the
EAR are described in § 734.2 through
§734.5 of this part. You should review
the Commerce Control List (CCL) and
any applicable parts of the EAR to
determine whether an item or activity is
subject to the EAR. However, if you
need help in determining whether an
item or activity is subject to the EAR,
see § 734.6 of this part. Publicly
available technology and software not
subject to the EAR are described in
§734.7 through § 734.11 and
Supplement No. 1 to this part.

(2) Items and activities subject to the
EAR may also be controlled under
export-related programs administered
by other agencies. Items and activities
subject to the EAR are not necessarily
exempted from the control programs of
other agencies. Although BXA and other
agencies that maintain controls for
national security and foreign policy
reasons try to minimize overlapping
jurisdiction, you should be aware that in
some instances you may have to comply
with more than one regulatory program.

(3) The term “‘subject to the EAR”
should not be confused with licensing
or other requirements imposed in other
parts of the EAR. Just because an item
or activity is subject to the EAR does not
mean that a license or other requirement
automatically applies. A license or other
requirement applies only in those cases
where other parts of the EAR impose a
licensing or other requirement on such
items or activities.

(b) Export and reexport. (1) Definition
of export. “Export” means an actual
shipment or transmission of items
subject to the EAR out of the United
States; or release of technology or
software subject to the EAR to a foreign
national in the United States, as
described in paragraph (b)(2)(ii) of this
section. See part 772 of the EAR for the
definition that applies to exports of
satellites subject to the EAR.

(2) Export of technology or software.
“Export” of technology or software
includes:

(i) Any release of technology or
software subject to the EAR in a foreign
country; or

(ii) Any release of technology or
source code subject to the EAR to a
foreign national. Such release is deemed
to be an export to the home country or
countries of the foreign national. This
deemed export rule does not apply to
persons lawfully admitted for
permanent residence in the United

States and does not apply to persons
who are protected individuals under the
Immigration and Naturalization Act (8
U.S.C. 1324b(a)(3)). Note that the release
of any item to any party with knowledge
a violation is about to occur is
prohibited by § 736.2(b)(10) of the EAR.

(3) Definition of “‘release’ of
technology or software. Technology or
software is “‘released” for export
through:

(i) Visual inspection by foreign
nationals of U.S.-origin equipment and
facilities;

(ii) Oral exchanges of information in
the United States or abroad; or

(iii) The application to situations
abroad of personal knowledge or
technical experience acquired in the
United States.

(4) Definition of reexport. ‘“‘Reexport”
means an actual shipment or
transmission of items subject to the EAR
from one foreign country to another
foreign country; or release of technology
or software subject to the EAR to a
foreign national outside the United
States, as described in paragraph (b)(5)
of this section. See part 772 of the EAR
for the definition that applies to
reexports of satellites subject to the
EAR.

(5) Reexport of technology or
software. Any release of technology or
source code subject to the EAR to a
foreign national of another country is a
deemed reexport to the home country or
countries of the foreign national.
However, this deemed reexport
definition does not apply to persons
lawfully admitted for permanent
residence. The term “‘release” is defined
in paragraph (b)(3) of this section. Note
that the release of any item to any party
with knowledge or reason to know a
violation is about to occur is prohibited
by §736.2(b)(10) of the EAR.

(6) For purposes of the EAR, the
export or reexport of items subject to the
EAR that will transit through a country
or countries or be transshipped in a
country or countries to a new country or
are intended for reexport to the new
country, are deemed to be exports to the
new country.

(7) If a territory, possession, or
department of a foreign country is not
listed on the Country Chart in
Supplement No. 1 to part 738 of the
EAR, the export or reexport of items
subject to the EAR to such destination
is deemed under the EAR to be an
export to the foreign country. For
example, a shipment to the Cayman
Islands, a dependent territory of the
United Kingdom, is deemed to be a
shipment to the United Kingdom.

(8) Export or reexport of items subject
to the EAR does not include shipments

among any of the states of the United
States, the Commonwealth of Puerto
Rico, or the Commonwealth of the
Northern Mariana Islands or any
territory, dependency, or possession of
the United States. These destinations
are listed in Schedules C & E,
Classification of Country and Territory
Designations for U.S. Export Statistics,
issued by the Bureau of the Census.

§734.3 Items subject to the EAR.

(a) Except for items excluded in
paragraph (b) of this section, the
following items are subject to the EAR:

(1) All items in the United States,
including in a U.S. Foreign Trade Zone
or moving intransit through the United
States from one foreign country to
another;

(2) All U.S. origin items wherever
located;

(3) U.S. origin parts, components,
materials or other commodities
incorporated abroad into foreign-made
products, U.S. origin software
commingled with foreign software, and
U.S. origin technology commingled with
foreign technology, in quantities
exceeding de minimis levels as
described in § 734.4 and Supplement
No. 2 of this part;

(4) Certain foreign-made direct
products of U.S. origin technology or
software, as described in 8 736.2(b)(3) of
the EAR. The term ““direct product”
means the immediate product
(including processes and services)
produced directly by the use of
technology or software; and

(5) Certain commodities produced by
any plant or major component of a plant
located outside the United States that is
a direct product of U.S.-origin
technology or software, as described in
§736.2(b)(3) of the EAR.

(b) The following items are not subject
to the EAR:

(1) Items that are exclusively
controlled for export or reexport by the
following departments and agencies of
the U.S. Government which regulate
exports or reexports for national
security or foreign policy purposes:

(i) Department of State. The
International Traffic in Arms
Regulations (22 CFR part 121)
administered by the Office of Defense
Trade Controls relate to defense articles
and defense services on the U.S.
Munitions List. Section 38 of the Arms
Export Control Act (22 U.S.C. 2778).

(ii) Treasury Department, Office of
Foreign Assets Control (OFAC).
Regulations administered by OFAC
implement broad controls and embargo
transactions with certain foreign
countries. These regulations include
controls on exports and reexports to
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certain countries (31 CFR chapter V).
Trading with the Enemy Act (50 U.S.C.
app. section 1 et seq.), and International
Emergency Economic Powers Act (50
U.S.C. 1701, et seq.)

(iii) U.S. Nuclear Regulatory
Commission (NRC). Regulations
administered by NRC control the export
and reexport of commodities related to
nuclear reactor vessels (10 CFR part
110). Atomic Energy Act of 1954, as
amended (42 U.S.C. part 2011 et seq.).

(iv) Department of Energy (DOE).
Regulations administered by DOE
control the export and reexport of
technology related to the production of
special nuclear materials (10 CFR part
810). Atomic Energy Act of 1954, as
amended (42 U.S.C. section 2011 et
seq.).

?v)) Patent and Trademark Office
(PTO). Regulations administered by
PTO provide for the export to a foreign
country of unclassified technology in
the form of a patent application or an
amendment, modification, or
supplement thereto or division thereof
(37 CFR part 5). BXA has delegated
authority under the Export
Administration Act to the PTO to
approve exports and reexports of such
technology which is subject to the EAR.
Exports and reexports of such
technology not approved under PTO
regulations must comply with the EAR.

(2) Prerecorded phonograph records
reproducing in whole or in part, the
content of printed books, pamphlets,
and miscellaneous publications,
including newspapers and periodicals;
printed books, pamphlets, and
miscellaneous publications including
bound newspapers and periodicals;
children’s picture and painting books;
newspaper and periodicals, unbound,
excluding waste; music books; sheet
music; calendars and calendar blocks,
paper; maps, hydrographical charts,
atlases, gazetteers, globe covers, and
globes (terrestrial and celestial); exposed
and developed microfilm reproducing,
in whole or in part, the content of any
of the above; exposed and developed
motion picture film and soundtrack; and
advertising printed matter exclusively
related thereto.

(3) Publicly available technology and
software that:

(i) Are already published or will be
published as described in § 734.7 of this
part;

(ii) Arise during, or result from,
fundamental research, as described in
§734.8 of this part;

(iii) Are educational, as described in
§734.9 of this part; or

(iv) Are included in certain patent
applications, as described in § 734.10 of
this part.

(4) Foreign made items that have de
minimis U.S. content based on the
principles described in § 734.4 of this
part.

(c) “Items subject to the EAR” consist
of the items listed on the Commerce
Control List (CCL) in part 774 of the
EAR and all other items which meet the
definition of that term. For ease of
reference and classification purposes,
items subject to the EAR which are not
listed on the CCL are designated as
“EAR99.”

8§734.4 De minimis U.S. content.

(a) There is no de minimis level for
the export from a foreign country of a
foreign-made computer exceeding 7000
MTOPS containing U.S.-origin
controlled semiconductors (other than
memory circuits) classified under ECCN
3A001 or high speed interconnect
devices (ECCN 4A003.g) to Computer
Tier 3 and 4 countries described in
§742.12 of the EAR.

(b) Except as provided in paragraph
(a) of this section for certain computers,
for embargoed countries in part 746 of
the EAR, and for countries named as
terrorist-supporting countries in part
744 of the EAR, the following are not
subject to the EAR:

(1) Reexports of a foreign-made
commodity incorporating controlled
U.S.-origin commodities valued at 10%
or less of the total value of the foreign-
made commodity;

(2) Reexports of foreign-made
software incorporating controlled U.S.-
origin software valued at 10% or less of
the total value of the foreign-made
software; or

(3) Reexports of foreign technology
commingled with or drawn from
controlled U.S. origin technology valued
at 10% or less of the total value of the
foreign technology.

(c) Except as provided in paragraph
(a) of this section for certain computers,
for all other countries not included in
paragraph (b) of this section, the
following are not subject to the EAR:

(1) Reexports of a foreign-made
commodity incorporating controlled
U.S.-origin commodities valued at 25%
or less of the total value of the foreign-
made commodity;

(2) Reexports of foreign-made
software incorporating controlled U.S.-
origin software valued at 25% or less of
the total value of the foreign-made
software; or

(3) Reexports of foreign technology
commingled with or drawn from
controlled U.S.-origin technology
valued at 25% or less of the total value
of the foreign technology.

(d) For purposes of determining de
minimis levels, technology and source

code used to design or produce foreign-
made commodities or software are not
considered to be incorporated into such
foreign-made commodities or software.
Commodities subject only to short
supply controls are not included in
calculating U.S. content.

(e) You are responsible for making the
necessary calculations to determine
whether the de minimis provisions
apply to your situation. See Supplement
No. 2 to part 734 for guidance regarding
calculation of U.S. controlled content.

(f) See §770.3 of the EAR for
principles that apply to commingled
U.S.-origin technology and software.

§734.5 Activities of U.S. and foreign
persons subject to the EAR.

The following kinds of activities are
subject to the EAR:

(a) Certain activities of U.S. persons
related to the proliferation of chemical
or biological weapons or of missile
technology as described in § 744.6 of the
EAR.

(b) Activities of U.S. or foreign
persons prohibited by any order issued
under the EAR, including a Denial
Order issued pursuant to part 766 of the
EAR.

8§734.6 Assistance available from BXA for
determining licensing and other
requirements.

(a) If you are not sure whether a
commodity, software, technology, or
activity is subject to the EAR, or is
subject to licensing or other
requirements under the EAR, you may
ask BXA for an advisory opinion,
classification, or a determination
whether a particular item or activity is
subject to the EAR. In many instances,
including those where the item is
specially designed, developed,
configured, adapted, or modified for
military application, the item may fall
under the licensing jurisdiction of the
Department of State and may be subject
to the controls of the International
Traffic in Arms Regulations (22 CFR
parts 120 through 130) (ITAR). In order
to determine if the Department of State
has licensing jurisdiction over an item,
you should submit a request for a
commodity jurisdiction determination
to the Department of State, Office of
Defense Trade Controls. Exporters
should note that in a very limited
number of cases, the categories of items
may be subject to both the ITAR and the
EAR. The relevant departments are
working to eliminate any unnecessary
overlaps that may exist.

(b) As the agency responsible for
administering the EAR, BXA is the only
agency that has the responsibility for
determining whether an item or activity
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is subject to the EAR and, if so, what
licensing or other requirements apply
under the EAR. Such a determination
only affects EAR requirements, and does
not affect the applicability of any other
regulatory programs.

(c) If you need help in determining
BXA licensing or other requirements
you may ask BXA for help by following
the procedures described in § 748.3 of
the EAR.

§734.7 Published information and
software.

(a) Information is “published”” when
it becomes generally accessible to the
interested public in any form, including:

(1) Publication in periodicals, books,
print, electronic, or any other media
available for general distribution to any
member of the public or to a community
of persons interested in the subject
matter, such as those in a scientific or
engineering discipline, either free or at
a price that does not exceed the cost of
reproduction and distribution (See
Supplement No. 1 to this part,
Questions A(1) through A(6));

(2) Ready availability at libraries open
to the public or at university libraries
(See Supplement No. 1 to this part,
Question A(6));

(3) Patents and open (published)
patent applications available at any
patent office; and

(4) Release at an open conference,
meeting, seminar, trade show, or other
open gathering.

(i) A conference or gathering is
“open’ if all technically qualified
members of the public are eligible to
attend and attendees are permitted to
take notes or otherwise make a personal
record (not necessarily a recording) of
the proceedings and presentations.

(ii) All technically qualified members
of the public may be considered eligible
to attend a conference or other gathering
notwithstanding a registration fee
reasonably related to cost and reflecting
an intention that all interested and
technically qualified persons be able to
attend, or a limitation on actual
attendance, as long as attendees either
are the first who have applied or are
selected on the basis of relevant
scientific or technical competence,
experience, or responsibility (See
Supplement No. 1 to this part,
Questions B(1) through B(6)).

(iii) “Publication” includes
submission of papers to domestic or
foreign editors or reviewers of journals,
or to organizers of open conferences or
other open gatherings, with the
understanding that the papers will be
made publicly available if favorably
received. (See Supplement No. 1 to this
part, Questions A(1) and A(3)).

(b) Software and information is
published when it is available for
general distribution either for free or at
a price that does not exceed the cost of
reproduction and distribution. See
Supplement No. 1 to this part,
Questions G(1) through G(3).

§734.8 Information resulting from
fundamental research.

(a) Fundamental research. Paragraphs
(b) through (d) of this section and
§734.11 of this part provide specific
rules that will be used to determine
whether research in particular
institutional contexts qualifies as
“fundamental research’. The intent
behind these rules is to identify as
“fundamental research” basic and
applied research in science and
engineering, where the resulting
information is ordinarily published and
shared broadly within the scientific
community. Such research can be
distinguished from proprietary research
and from industrial development,
design, production, and product
utilization, the results of which
ordinarily are restricted for proprietary
reasons or specific national security
reasons as defined in § 732.10 of this
part. (See Supplement No. 1 to this part,
Question D(8)).

(b) University based research. (1)
Research conducted by scientists,
engineers, or students at a university
normally will be considered
fundamental research, as described in
paragraphs (b) (2) through (6) of this
section. (**University’” means any
accredited institution of higher
education located in the United States.)

(2) Prepublication review by a
sponsor of university research solely to
insure that the publication would not
inadvertently divulge proprietary
information that the sponsor has
furnished to the researchers does not
change the status of the research as
fundamental research. However, release
of information from a corporate sponsor
to university researchers where the
research results are subject to
prepublication review, is subject to the
EAR. (See Supplement No. 1 to this
part, Questions D(7), D(9), and D(10).)

(3) Prepublication review by a
sponsor of university research solely to
ensure that publication would not
compromise patent rights does not
change the status of fundamental
research, so long as the review causes
no more than a temporary delay in
publication of the research results.

(4) The initial transfer of information
from an industry sponsor to university
researchers is subject to the EAR where
the parties have agreed that the sponsor
may withhold from publication some or

all of the information so provided. (See
Supplement No. 1 to this part, Question
D2).) . .

(5) University based research is not
considered “fundamental research” if
the university or its researchers accept
(at the request, for example, of an
industrial sponsor) other restrictions on
publication of scientific and technical
information resulting from the project or
activity. Scientific and technical
information resulting from the research
will nonetheless qualify as fundamental
research once all such restrictions have
expired or have been removed. (See
Supplement No. 1 to this part, Question
D(7) and D(9).)

(6) The provisions of § 734.11 of this
part will apply if a university or its
researchers accept specific national
security controls (as defined in § 732.11
of this part) on a research project or
activity sponsored by the U.S.
Government. (See Supplement No. 1 to
this part, Questions E(1) and E(2).)

(c) Research based at Federal agencies
or FFRDCs. Research conducted by
scientists or engineers working for a
Federal agency or a Federally Funded
Research and Development Center
(FFRDC) may be designated as
“fundamental research’ within any
appropriate system devised by the
agency or the FFRDC to control the
release of information by such scientists
and engineers. (See Supplement No. 1 to
this part, Questions D(8) and D(11).)

(d) Corporate research. (1) Research
conducted by scientists or engineers
working for a business entity will be
considered “‘fundamental research’ at
such time and to the extent that the
researchers are free to make scientific
and technical information resulting
from the research publicly available
without restriction or delay based on
proprietary concerns or specific national
security controls as defined in §734.11
of this part.

(2) Prepublication review by the
company solely to ensure that the
publication would compromise no
proprietary information provided by the
company to the researchers is not
considered to be a proprietary
restriction under paragraph (d)(1) of this
section. However, paragraph (d)(1) of
this section does not authorize the
release of information to university
researchers where the research results
are subject to prepublication review.
(See Supplement No. 1 to this part,
Questions D(8), D(9), and D(10).)

(3) Prepublication review by the
company solely to ensure that
prepublication would compromise no
patent rights will not be considered a
proprietary restriction for this purpose,
so long as the review causes no more
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than a temporary delay in publication of
the research results.

(4) However, the initial transfer of
information from a business entity to
researchers is not authorized under the
“fundamental research’ provision
where the parties have agreed that the
business entity may withhold from
publication some or all of the
information so provided.

(e) Research based elsewhere.
Research conducted by scientists or
engineers who are not working for any
of the institutions described in
paragraphs (b) through (d) of this
section will be treated as corporate
research, as described in paragraph (d)
of this section. (See Supplement No. 1
to this part, Question D(8).)

§734.9 Educational information.

“Educational information” referred to
in §734.3(b)(3)(iii) of this part is not
subject to the EAR if it is released by
instruction in catalog courses and
associated teaching laboratories of
academic institutions. Dissertation
research is discussed in 8 734.8(b) of
this part. (See Supplement No. 1 to this
part, Question C(1) through C(6).)

§734.10 Patent applications.

The information referred to in
§734.3(b)(3)(iv) of this part is:

(a) Information contained in a patent
application prepared wholly from
foreign-origin technical data where the
application is being sent to the foreign
inventor to be executed and returned to
the United States for subsequent filing
in the U.S. Patent and Trademark Office;

(b) Information contained in a patent
application, or an amendment,
modification, supplement or division of
an application, and authorized for filing
in a foreign country in accordance with
the regulations of the Patent and
Trademark Office, 37 CFR part 5; 1 or

(c) Information contained in a patent
application when sent to a foreign
country before or within six months
after the filing of a United States patent
application for the purpose of obtaining
the signature of an inventor who was in
the United States when the invention
was made or who is a co-inventor with
a person residing in the United States.

§734.11 Government-sponsored research
covered by contract controls.

(a) If research is funded by the U.S.
Government, and specific national
security controls are agreed on to

1Regulations issued by the Patent and Trademark
Office in 37 CFR part 5 provide for the export to
a foreign country of unclassified technical data in
the form of a patent application or an amendment,
modification, or supplement thereto or division
thereof.

protect information resulting from the
research, 8 734.3(b)(3) of this part will
not apply to any export or reexport of
such information in violation of such
controls. However, any export or
reexport of information resulting from
the research that is consistent with the
specific controls may nonetheless be
made under this provision.

(b) Examples of ““specific national
security controls’ include requirements
for prepublication review by the
Government, with right to withhold
permission for publication; restrictions
on prepublication dissemination of
information to non-U.S. citizens or other
categories of persons; or restrictions on
participation of non-U.S. citizens or
other categories of persons in the
research. A general reference to one or
more export control laws or regulations
or a general reminder that the
Government retains the right to classify
is not a “‘specific national security
control”. (See Supplement No. 1 to this
part, Questions E(1) and E(2).)

§734.12 Effect on foreign laws and
regulations.

Any person who complies with any of
the license or other requirements of the
EAR is not relieved of the responsibility
of complying with applicable foreign
laws and regulations. Conversely, any
person who complies with the license or
other requirements of a foreign law or
regulation is not relieved of the
responsibility of complying with U.S.
laws and regulations, including the
EAR.

Supplement No. 1 to Part 734—
Questions and Answers—Technology
and Software Subject to the EAR

This Supplement No. 1 contains
explanatory questions and answers relating
to technology and software that is subject to
the EAR. It is intended to give the public
guidance in understanding how BXA
interprets this part, but is only illustrative,
not comprehensive. In addition, facts or
circumstances that differ in any material way
from those set forth in the questions or
answers will be considered under the
applicable provisions of the EAR. This
Supplement is divided into nine sections
according to topic as follows:

Section A: Publication of technology and
exports and reexports of technology that has
been or will be published.

Section B: Release of technology at
conferences.

Section C: Educational instruction.

Section D: Research, correspondence, and
informal scientific exchanges.

Section E: Federal contract controls.

Section F: Commercial consulting.

Section G: Software.

Section H: Availability in a public library.

Section I: Miscellaneous.

Section A: Publication

Question A(1): | plan to publish in a
foreign journal a scientific paper describing
the results of my research, which is in an
area listed in the EAR as requiring a license
to all countries except Canada. Do | need a
license to send a copy to my publisher
abroad?

Answer: No. This export transaction is not
subject to the EAR. The EAR do not cover
technology that is already publicly available,
as well as technology that is made public by
the transaction in question (88 734.3 and
734.7 of this part). Your research results
would be made public by the planned
publication. You would not need a license.

Question A(2): Would the answer differ
depending on where | work or where |
performed the research?

Answer: No. Of course, the result would be
different if your employer or another sponsor
of your research imposed restrictions on its
publication (8 734.8 of this part).

Question (A)3: Would I need a license to
send the paper to the editors of a foreign
journal for review to determine whether it
will be accepted for publication?

Answer: No. This export transaction is not
subject to the EAR because you are
submitting the paper to the editors with the
intention that the paper will be published if
favorably received (8 734.7(a)(4)(iii) of this
part).

Question A(4): The research on which |
will be reporting in my paper is supported
by a grant from the Department of Energy
(DOE). The grant requires prepublication
clearance by DOE. Does that make any
difference under the Export Administration
Regulations?

Answer: No, the transaction is not subject
to the EAR. But if you published in violation
of any Department of Energy controls you
have accepted in the grant, you may be
subject to appropriate administrative, civil,
or criminal sanctions under other laws.

Question A(5): We provide consulting
services on the design, layout, and
construction of integrated circuit plants and
production lines. A major part of our
business is the publication for sale to clients
of detailed handbooks and reference manuals
on key aspects on the design and
manufacturing processes. A typical cost of
publishing such a handbook and manual
might be $500; the typical sales price is about
$15,000. Is the publication and sale of such
handbooks or manuals subject to the EAR?

Answer: Yes. The price is above the cost of
reproduction and distribution (§ 734.7(a)(1)
of this part). Thus, you would need to obtain
a license or qualify for a License Exception
before you could export or reexport any of
these handbooks or manuals.

Question A(6): My Ph.D. thesis is on
technology, listed in the EAR as requiring a
license to all destinations except Canada,
which has never been published for general
distribution. However, the thesis is available
at the institution from which | took the
degree. Do | need a license to send another
copy to a colleague overseas?

Answer: That may depend on where in the
institution it is available. If it is not readily
available in the university library (e.g., by
filing in open stacks with a reference in the
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catalog), it is not “‘publicly available” and the
export or reexport would be subject to the
EAR on that ground. The export or reexport
would not be subject to the EAR if your Ph.D.
research qualified as “fundamental research”
under § 734.8 of this part. If not, however,
you will need to obtain a license or qualify
for a License Exception before you can send
a copy out of the country.

Question A(7): We sell electronically
recorded information, including software and
databases, at wholesale and retail. Our
products are available by mail order to any
member of the public, though intended for
specialists in various fields. They are priced
to maximize sales to persons in those fields.
Do we need a license to sell our products to
foreign customers?

Answer: You would not need a license for
otherwise controlled technology or software
if the technology and software are made
publicly available at a price that does not
exceed the cost of production and
distribution to the technical community.
Even if priced at a higher level, the export
or reexport of the technology or software
source code in a library accessible to the
public is not subject to the EAR (8§ 734.7(a)
of this part).

Section B: Conferences

Question B(1): | have been invited to give
a paper at a prestigious international
scientific conference on a subject listed as
requiring a license under the EAR to all
countries, except Canada. Scientists in the
field are given an opportunity to submit
applications to attend. Invitations are given
to those judged to be the leading researchers
in the field, and attendance is by invitation
only. Attendees will be free to take notes, but
not make electronic or verbatim recordings of
the presentations or discussions. Some of the
attendees will be foreigners. Do | need a
license to give my paper?

Answer: No. Release of information at an
open conference and information that has
been released at an open conference is not
subject to the EAR. The conference you
describe fits the definition of an open
conference (§ 734.7(d) of this part).

Question B(2): Would it make any
difference if there were a prohibition on
making any notes or other personal record of
what transpires at the conference?

Answer: Yes. To qualify as an “open”
conference, attendees must be permitted to
take notes or otherwise make a personal
record (although not necessarily a recording).
If note taking or the making of personal
records is altogether prohibited, the
conference would not be considered “open’.

Question B(3): Would it make any
difference if there were also a registration
fee?

Answer: That would depend on whether
the fee is reasonably related to costs and
reflects an intention that all interested and
technically qualified persons should be able
to attend (8§ 734.7(d)(4)(ii) of this part).

Question B(4): Would it make any
difference if the conference were to take
place in another country?

Answer: No.

Question B(5): Must | have a license to
send the paper | propose to present at such

a foreign conference to the conference
organizer for review?

Answer: No. A license is not required
under the EAR to submit papers to foreign
organizers of open conferences or other open
gatherings with the intention that the papers
will be delivered at the conference, and so
made publicly available, if favorably
received. The submission of the papers is not
subject to the EAR (8 734.7(d)(4)(iii) of this
part).

Question B(6): Would the answers to any
of the foregoing questions be different if my
work were supported by the Federal
Government?

Answer: No. You may export and reexport
the papers, even if the release of the paper
violates any agreements you have made with
your government sponsor. However, nothing
in the EAR relieves you of responsibility for
conforming to any controls you have agreed
to in your Federal grant or contract.

Section C: Educational Instruction

Question C(1): | teach a university graduate
course on design and manufacture of very
high-speed integrated circuitry. Many of the
students are foreigners. Do | need a license
to teach this course?

Answer: No. Release of information by
instruction in catalog courses and associated
teaching laboratories of academic institutions
is not subject to the EAR (8§ 734.9 of this part).

Question C(2): Would it make any
difference if some of the students were from
countries to which export licenses are
required?

Answer: No.

Question C(3): Would it make any
difference if | talk about recent and as yet
unpublished results from my laboratory
research?

Answer: No.

Question C(4): Even if that research is
funded by the Government?

Answer: Even then, but you would not be
released from any separate obligations you
have accepted in your grant or contract.

Question C(5): Would it make any
difference if | were teaching at a foreign
university?

Answer: No.

Question C(6): We teach proprietary
courses on design and manufacture of high-
performance machine tools. Is the instruction
in our classes subject to the EAR?

Answer: Yes. That instruction would not
qualify as “‘release of educational
information” under § 734.9 of this part
because your proprietary business does not
qualify as an ““‘academic institution’ within
the meaning of § 734.9 of this part.
Conceivably, however, the instruction might
qualify as “‘release at an open * * * seminar,
* * * or other open gathering”” under
§734.7(d) of this part. The conditions for
qualification of such a seminar or gathering
as “‘open”, including a fee ““reasonably
related to costs (of the conference, not of
producing the data) and reflecting an
intention that all interested and technically
qualified persons be able to attend,” would
have to be satisfied.

Section D: Research, Correspondence, and
Informal Scientific Exchanges

Question D(1): Do | need a license in order
for a foreign graduate student to work in my
laboratory?

Answer: Not if the research on which the
foreign student is working qualifies as
“fundamental research” under § 734.8 of this
part. In that case, the research is not subject
to the EAR.

Question D(2): Our company has entered
into a cooperative research arrangement with
a research group at a university. One of the
researchers in that group is a PRC national.
We would like to share some of our
proprietary information with the university
research group. We have no way of
guaranteeing that this information will not
get into the hands of the PRC scientist. Do
we need to obtain a license to protect against
that possibility?

Answer: No. The EAR do not cover the
disclosure of information to any scientists,
engineers, or students at a U.S. university in
the course of industry-university research
collaboration under specific arrangements
between the firm and the university,
provided these arrangements do not permit
the sponsor to withhold from publication any
of the information that he provides to the
researchers. However, if your company and
the researchers have agreed to a prohibition
on publication, then you must obtain a
license or qualify for a License Exception
before transferring the information to the
university. It is important that you as the
corporate sponsor and the university get
together to discuss whether foreign nationals
will have access to the information, so that
you may obtain any necessary authorization
prior to transferring the information to the
research team.

Question D(3): My university will host a
prominent scientist from the PRC who is an
expert on research in engineered ceramics
and composite materials. Do | require a
license before telling our visitor about my
latest, as yet unpublished, research results in
those fields?

Answer: Probably not. If you performed
your research at the university, and you were
subject to no contract controls on release of
the research, your research would qualify as
“fundamental research” (§ 734.8(a) of this
part). Information arising during or resulting
from such research is not subject to the EAR
(8 734.3(b)(3) of this part).

You should probably assume, however,
that your visitor will be debriefed later about
anything of potential military value he learns
from you. If you are concerned that giving
such information to him, even though
permitted, could jeopardize U.S. security
interests, the Commerce Department can put
you in touch with appropriate Government
scientists who can advise you. Write to
Department of Commerce, Bureau of Export
Administration, P.O. Box 273, Washington,
DC 20044.

Question D(4): Would it make any
difference if | were proposing to talk with a
PRC expert in China?

Answer: No, if the information in question
arose during or resulted from the same
“fundamental research.”
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Question D(5): Could | properly do some
work with him in his research laboratory
inside China?

Answer: Application abroad of personal
knowledge or technical experience acquired
in the United States constitutes an export of
that knowledge and experience, and such an
export may be subject to the EAR. If any of
the knowledge or experience you export in
this way requires a license under the EAR,
you must obtain such a license or qualify for
a License Exception.

Question D(6): | would like to correspond
and share research results with an Iranian
expert in my field, which deals with
technology that requires a license to all
destinations except Canada. Do | need a
license to do so?

Answer: Not as long as we are still talking
about information that arose during or
resulted from research that qualifies as
“fundamental’” under the rules spelled out in
§734.8(a) of this part.

Question D(7): Suppose the research in
question were funded by a corporate sponsor
and | had agreed to prepublication review of
any paper arising from the research?

Answer: Whether your research would still
qualify as “fundamental” would depend on
the nature and purpose of the prepublication
review. If the review is intended solely to
ensure that your publications will neither
compromise patent rights nor inadvertently
divulge proprietary information that the
sponsor has furnished to you, the research
could still qualify as “fundamental.”” But if
the sponsor will consider as part of its
prepublication review whether it wants to
hold your new research results as trade
secrets or otherwise proprietary information
(even if your voluntary cooperation would be
needed for it to do so), your research would
no longer qualify as “fundamental.” As used
in these regulations it is the actual and
intended openness of research results that
primarily determines whether the research
counts as “fundamental’” and so is not
subject to the EAR.

Question D(8): In determining whether
research is thus open and therefore counts as
“fundamental,”” does it matter where or in
what sort of institution the research is
performed?

Answer: In principle, no. “Fundamental
research” is performed in industry, Federal
laboratories, or other types of institutions, as
well as in universities. The regulations
introduce some operational presumptions
and procedures that can be used both by
those subject to the regulations and by those
who administer them to determine with some
precision whether a particular research
activity is covered. Recognizing that common
and predictable norms operate in different
types of institutions, the regulations use the
institutional locus of the research as a
starting point for these presumptions and
procedures. Nonetheless, it remains the type
of research, and particularly the intent and
freedom to publish, that identifies
“fundamental research,” not the institutional
locus (§ 734.8(a) of this part).

Question D(9): | am doing research on
high-powered lasers in the central basic-
research laboratory of an industrial
corporation. | am required to submit the

results of my research for prepublication
review before | can publish them or
otherwise make them public. | would like to
compare research results with a scientific
colleague from Vietnam and discuss the
results of the research with her when she
visits the United States. Do | need a license
to do so?

Answer: You probably do need a license
(8 734.8(d) of this part). However, if the only
restriction on your publishing any of that
information is a prepublication review solely
to ensure that publication would compromise
no patent rights or proprietary information
provided by the company to the researcher
your research may be considered
“fundamental research,” in which case you
may be able to share information because it
is not subject to the EAR. Note that the
information will be subject to the EAR if the
prepublication review is intended to
withhold the results of the research from
publication.

Question D(10): Suppose | have already
cleared my company’s review process and
am free to publish all the information |
intend to share with my colleague, though |
have not yet published?

Answer: If the clearance from your
company means that you are free to make all
the information publicly available without
restriction or delay, the information is not
subject to the EAR. (8§ 734.8(d) of this part)

Question D(11): | work as a researcher at
a Government-owned, contractor-operated
research center. May | share the results of my
unpublished research with foreign nationals
without concern for export controls under
the EAR?

Answer: That is up to the sponsoring
agency and the center’s management. If your
research is designated ‘“fundamental
research” within any appropriate system
devised by them to control release of
information by scientists and engineers at the
center, it will be treated as such by the
Commerce Department, and the research will
not be subject to the EAR. Otherwise, you
would need to obtain a license or qualify for
a License Exception, except to publish or
otherwise make the information public
(8 734.8(c) of this part).

Section E: Federal Contract Controls

Question E(1): In a contract for
performance of research entered into with the
Department of Defense (DOD), we have
agreed to certain national security controls.
DOD is to have ninety days to review any
papers we proposed before they are
published and must approve assignment of
any foreign nationals to the project. The work
in question would otherwise qualify as
“fundamental research’ section under
§734.8 of this part. Is the information arising
during or resulting from this sponsored
research subject to the EAR?

Answer: Under § 734.11 of this part, any
export or reexport of information resulting
from government-sponsored research that is
inconsistent with contract controls you have
agreed to will not qualify as “fundamental
research” and any such export or reexport
would be subject to the EAR. Any such
export or reexport that is consistent with the
controls will continue to be eligible for

export and reexport under the “fundamental
research” rule set forth in § 734.8(a) of this
part. Thus, if you abide by the specific
controls you have agreed to, you need not be
concerned about violating the EAR. If you
violate those controls and export or reexport
information as “‘fundamental research’ under
§734.8(a) of this part, you may subject
yourself to the sanctions provided for under
the EAR, including criminal sanctions, in
addition to administrative and civil penalties
for breach of contract under other law.

Question E(2): Do the Export
Administration Regulations restrict my
ability to publish the results of my research?

Answer: The Export Administration
Regulations are not the means for enforcing
the national security controls you have
agreed to. If such a publication violates the
contract, you would be subject to
administrative, civil, and possible criminal
penalties under other law.

Section F: Commercial Consulting

Question F(1): | am a professor at a U.S.
university, with expertise in design and
creation of submicron devices. | have been
asked to be a consultant for a *“‘third-world”
company that wishes to manufacture such
devices. Do | need a license to do so?

Answer: Quite possibly you do.
Application abroad of personal knowledge or
technical experience acquired in the United
States constitutes an export of that
knowledge and experience that is subject to
the Export Administration Regulations. If any
part of the knowledge or experience your
export or reexport deals with technology that
requires a license under the EAR, you will
need to obtain a license or qualify for a
License Exception.

Section G: Software 2

Question G(1): Is the export or reexport of
software in machine readable code subject to
the EAR when the source code for such
software is publicly available?

Answer: If the source code of a software
program is publicly available, then the
machine readable code compiled from the
source code is software that is publicly
available and therefore not subject to the
EAR.

Question G(2): Is the export or reexport of
software sold at a price that does not exceed
the cost of reproduction and distribution
subject to the EAR?

Answer: Software in machine readable
code is publicly available if it is available to
a community at a price that does not exceed
the cost of reproduction and distribution.
Such reproduction and distribution costs
may include variable and fixed allocations of
overhead and normal profit for the
reproduction and distribution functions
either in your company or in a third party
distribution system. In your company, such
costs may not include recovery for
development, design, or acquisition. In this
case, the provider of the software does not
receive a fee for the inherent value of the
software.

2Exporters should note that these provisions do
not apply to software controlled under the
International Traffic in Arms Regulations (e.g.,
certain encryption software).
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Question G(3): Is the export or reexport of
software subject to the EAR if it is sold at a
price BXA concludes in a classification letter
to be sufficiently low so as not to subject it
to the EAR?

Answer: In response to classification
requests, BXA may choose to classify certain
software as not subject to the EAR even
though it is sold at a price above the costs
of reproduction and distribution as long as
the price is nonetheless sufficiently low to
qualify for such a classification in the
judgment of BXA.

Section H: Available in a Public Library

Question H(1): Is the export or reexport of
information subject to the EAR if it is
available in a library and sold through an
electronic or print service?

Answer: Electronic and print services for
the distribution of information may be
relatively expensive in the marketplace
because of the value vendors add in
retrieving and organizing information in a
useful way. If such information is also
available in a library—itself accessible to the
public—or has been published in any way,
that information is “publicly available” for
those reasons, and the information itself
continues not to be subject to the EAR even
though you access the information through
an electronic or print service for which you
or your employer pay a substantial fee.

Question H(2): Is the export or reexport of
information subject to the EAR if the
information is available in an electronic form
in a library at no charge to the library patron?

Answer: Information available in an
electronic form at no charge to the library
patron in a library accessible to the public is
information publicly available even though
the library pays a substantial subscription fee
for the electronic retrieval service.

Question H(3): Is the export or reexport of
information subject to the EAR if the
information is available in a library and sold
for more than the cost of reproduction and
distribution?

Answer: Information from books,
magazines, dissertations, papers, electronic
data bases, and other information available in
a library that is accessible to the public is not
subject to the EAR. This is true even if you
purchase such a book at more than the cost
of reproduction and distribution. In other
words, such information is “publicly
available” even though the author makes a
profit on your particular purchase for the
inherent value of the information.

Section I: Miscellaneous

Question 1(1): The manufacturing plant
that | work at is planning to begin admitting
groups of the general public to tour the plant
facilities. We are concerned that a license
might be required if the tour groups include
foreign nationals. Would such a tour
constitute an export? If so, is the export
subject to the EAR?

Answer: The EAR define exports and
reexports of technology to include release
through visual inspection by foreign
nationals of U.S.-origin equipment and
facilities. Such an export or reexport qualifies
under the “publicly available” provision and
would not be subject to the EAR so long as

the tour is truly open to all members of the
public, including your competitors, and you
do not charge a fee that is not reasonably
related to the cost of conducting the tours.
Otherwise, you will have to obtain a license,
or qualify for a License Exception, prior to
permitting foreign nationals to tour your
facilities (§ 734.7 of this part).

Question 1(2): Is the export or reexport of
information subject to the EAR if the
information is not in a library or published,
but sold at a price that does not exceed the
cost of reproduction and distribution?

Answer: Information that is not in a library
accessible to the public and that has not been
published in any way, may nonetheless
become “‘publicly available if you make it
both available to a community of persons and
if you sell it at no more than the cost of
reproduction and distribution. Such
reproduction and distribution costs may
include variable and fixed cost allocations of
overhead and normal profit for the
reproduction and distribution functions
either in your company or in a third party
distribution system. In your company, such
costs may not include recovery for
development, design, or acquisition costs of
the technology or software. The reason for
this conclusion is that the provider of the
information receives nothing for the inherent
value of the information.

Question 1(3): Is the export or reexport of
information contributed to an electronic
bulletin board subject to the EAR?

Answer: Assume each of the following:

1. Information is uploaded to an electronic
bulletin board by a person that is the owner
or originator of the information;

2. That person does not charge a fee to the
bulletin board administrator or the
subscribers of the bulletin board; and

3. The bulletin board is available for
subscription to any subscriber in a given
community regardless of the cost of
subscription.

Such information is “publicly available”
and therefore not subject to the EAR even if
it is not elsewhere published and is not in
a library. The reason for this conclusion is
that the bulletin board subscription charges
or line charges are for distribution
exclusively, and the provider of the
information receives nothing for the inherent
value of the information.

Question 1(4): Is the export or reexport of
patented information fully disclosed on the
public record subject to the EAR?

Answer: Information to the extent it is
disclosed on the patent record open to the
public is not subject to the EAR even though
you may use such information only after
paying a fee in excess of the costs of
reproduction and distribution. In this case
the seller does receive a fee for the inherent
value of the technical data; however, the
export or reexport of the information is
nonetheless not subject to the EAR because
any person can obtain the technology from
the public record and further disclose or
publish the information. For that reason, it is
impossible to impose export controls that
deny access to the information.

Supplement No. 2 to Part 734—
Calculation of Values for De Minimis
Rules

(a) Use the following guidelines in
determining values for establishing
exemptions or for submission of a request for
authorization:

(1) U.S. content value.

(i) U.S. content value is the delivered cost
to the foreign manufacturer of the U.S. origin
parts, components, or materials. (When
affiliated firms have special arrangements
that result in lower than normal pricing, the
cost should reflect ““fair market” prices that
would normally be charged to similar,
unaffiliated customers.)

(ii) In calculating the U.S. content value,
do not include parts, components, or
materials that, according to the CCL (part 774
of the EAR) and the Country Chart (part 738
of the EAR), could be exported from the
United States to the new country of
destination without a license (designated as
“NLR”) or under License Exception GBS (see
part 740 of the EAR).

(2) The foreign-made product value is the
normal selling price f.0.b. factory (excluding
value added taxes or excise taxes).

(3) To determine the value of the U.S.-
origin controlled content, you should classify
the U.S.-origin content on the Commerce
Control List, determine those items that
would require a license from BXA for
reexport to the ultimate destination of the
foreign-made product if such parts,
components, or materials were reexported to
that destination in the form received, and
divide the total value of the controlled U.S.
parts, components, and materials
incorporated into the foreign-made item by
the sale price of the foreign-made item.

(4) If no U.S. parts, components or
materials are incorporated or if the
incorporated U.S. parts, components, and
materials are below the de minimis level,
then the foreign-made item is not subject to
the EAR by reason of § 734.4 of this part, the
classification of a foreign-made item is
irrelevant in determining the scope of the
EAR, and you should skip Step 4 in
§732.2(d) and go on to consider Step 6 in
§732.2(f) of the EAR regarding the foreign-
produced direct product rule.

(b) One-time report prior to reliance upon
the de minimis exclusion.

(1) Report requirement. Before you may
rely upon the de minimis exclusion for
foreign software and technology commingled
with U.S. software or technology, you must
file a one-time report for the foreign software
or technology. The report must include the
percentage of U.S.-content by value and a
description of your calculations including
relevant values, assumptions, and the basis
or methodologies for making the percentage
calculation. The three criteria important to
BXA in its review of your report will be the
export price of the U.S.-content, the
assumption regarding future sales of
software, and the choice of the scope of
foreign technology. Your methodologies must
be based upon the accounting standards used
in the operation of your business, and you
must specify that standard in your report.
Regardless of the accounting systems,
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standard, or conventions you use in the
operation of your business, you may not
depreciate the fair market values reported or
otherwise reduce the fair market values by
other accounting conventions such as
depreciation. You may rely upon the de
minimis exclusion from the commingled rule
only to the extent you have reported the
relevant calculations, values, assumptions,
and the basis or methodologies for the
calculations. These values may be historic or
projected. You may rely on projected values
only to the extent that and for so long as they
remain consistent with your report or future
values reduce the U.S.-content under your
reported assumptions, basis, and
methodologies. You are not required to file
the above report if you do not choose to take
advantage of the de minimis exclusion from
the commingled rule.

(2) Export price. The report must include
a description of the U.S.-content including its
classification on the Commerce Control List,
its performance characteristics and features,
and the method of calculating its fair market
value. The fair market value shall be the
arms-length transaction price, if it is
available. If an arms-length transaction price
is unavailable, then the report will describe
the valuation method chosen to calculate or
derive the fair market value. Such methods
may include comparable market prices or
costs of production and distribution. This
rule does not require calculations based upon
any one accounting system or U.S.
accounting standards. However, you must
specify the accepted accounting standards
you have chosen, and cost-based methods of
valuation must be based upon records you
maintain in the normal course of business.
You should also indicate whether reported
values are actual arms-length market prices
or derived from comparable transactions or
costs of production, overhead, and profit. For
example, if you chose to make calculations
under the transfer pricing rules of the United
States Internal Revenue Code at section 482,
your report should indicate that this is the
source for your methodology, and you should
also indicate which of the several
methodologies in these transfer pricing rules
you have chosen.

(3) Future software sales. For calculations
of U.S.-content in foreign software, you shall
include your estimate of future software sales
in units and value along with the rationale
and basis for those estimates in the report.

(4) Foreign technology and software. For
calculations of U.S.-content in foreign
technology and software, you shall include in
the report a description of the foreign
technology or software and a description of
its fair market value along with the rationale
and basis for the selection and valuation of
such foreign software or technology. The
report does not require information regarding
destinations and end users for reexport. The
purpose of the report is solely to permit the
U.S. Government to evaluate the
reasonableness of U.S.-content calculations.

(5) Report and wait. If you have not been
contacted by BXA concerning your report
within thirty days after filing the report with
BXA, you may rely upon the calculations in
your report and the de minimis exclusions
for software and technology for so long as

you are not contacted by BXA. BXA may
contact you concerning your report to inquire
of you further or to indicate that BXA does
not accept the assumptions or rationale for
your calculations. If you receive such a
contact or communication from BXA, you
may not rely upon the de minimis exclusions
for software and technology in § 734.4 of this
part until BXA has indicated whether or not
you may do so in the future. You must
include in your report the name, title,
address, telephone number, and facsimile
number of the person BXA may contact
concerning your report.

PART 736—GENERAL PROHIBITIONS

Sec.

736.1 Introduction.

736.2 General prohibitions and
determination of applicability.

Supplement No. 1—General Orders

Supplement No. 2—Administrative Orders

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 3 CFR, 1994
Comp., p. 917; E.O. 12938, 3 CFR, 1994
Comp., p. 950; Notice of August 15, 1995 (60
FR 42767, August 17, 1995).

§736.1 Introduction.

In this part, references to the EAR are
references to 15 CFR chapter VII,
subchapter C. A person may undertake
transactions subject to the EAR without
a license or other authorization, unless
the regulations affirmatively state such
a requirement. As such, if an export,
reexport, or activity is subject to the
EAR, the general prohibitions contained
in this part and the License Exceptions
specified in part 740 of the EAR must
be reviewed to determine if a license is
necessary. In the case of all exports from
the United States, you must document
your export as described in part 762 of
the EAR regarding recordkeeping and
clear your export through the U.S.
Customs Service as described in part
758 of the EAR regarding export
clearance requirements. Also note that
for short supply controls all
prohibitions and License Exceptions are
in part 754 of the EAR.

(a) In this part we tell you:

(1) The facts that make your proposed
export, reexport, or conduct subject to
these general prohibitions, and

(2) The ten general prohibitions.

(b) Your obligations under the ten
general prohibitions and under the EAR
depend in large part upon the five types
of information described in § 736.2(a) of
this part and upon the general
prohibitions described in § 736.2(b) of
this part. The ten general prohibitions
contain cross-references to other parts of
the EAR that further define the breadth
of the general prohibitions. For that
reason, this part is not freestanding. In
part 732, we provide certain steps you
may follow in proper order to help you

understand the general prohibitions and
their relationship to other parts of the
EAR.

(c) If you violate any of these ten
general prohibitions, or engage in other
conduct contrary to the Export
Administration Act, the EAR, or any
order, license, License Exception, or
authorization issued thereunder, as
described in part 764 of the EAR
regarding enforcement, you will be
subject to the sanctions described in
that part.

§736.2 General prohibitions and
determination of applicability.

(a) Information or facts that determine
the applicability of the general
prohibitions. The following five types of
facts determine your obligations under
the ten general prohibitions and the
EAR generally:

(1) Classification of the item. The
classification of the item on the
Commerce Control List (see part 774 of
the EAR);

(2) Destination. The country of
ultimate destination for an export or
reexport (see parts 738 and 774 of the
EAR concerning the Country Chart and
the Commerce Control List);

(3) End-user. The ultimate end-user
(see General Prohibition Four
(paragraph (b)(4) of this section) and
parts 744 and 764 of the EAR for a
reference to the list of persons you may
not deal with);

(4) End-use. The ultimate end-use (see
General Prohibition Five (paragraph
(b)(5) of this section) and part 744 of the
EAR for general end-use restrictions);
and

(5) Conduct. Conduct such as
contracting, financing, and freight
forwarding in support of a proliferation
project as described in part 744 of the
EAR.

(b) General prohibitions. The
following ten general prohibitions
describe certain exports, reexports, and
other conduct, subject to the scope of
the EAR, in which you may not engage
unless you either have a license from
the Bureau of Export Administration
(BXA) or qualify under part 740 of the
EAR for a License Exception from each
applicable general prohibition in this
paragraph. The License Exceptions at
part 740 of the EAR apply only to
General Prohibitions One (Exports and
Reexports in the Form Received), Two
(Parts and Components Reexports), and
Three (Foreign-Produced Direct Product
Reexports); however, selected License
Exceptions are specifically referenced
and authorized in part 746 of the EAR
concerning embargo destinations and in
§744.2(c) of the EAR regarding nuclear
end-uses.
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(1) General Prohibition One—Export
and reexport of controlled items to
listed countries (Exports and Reexports).
You may not, without a license or
License Exception, export any item
subject to the EAR to another country or
reexport any item of U.S.-origin if each
of the following is true:

(i) The item is controlled for a reason
indicated in the applicable Export
Control Classification Number (ECCN),
and

(ii) Export to the country of
destination requires a license for the
control reason as indicated on the
Country Chart at part 738 of the EAR.
(The scope of this prohibition is
determined by the correct classification
of your item and the ultimate
destination as that combination is
reflected on the Country Chart.) 1 Note
that each License Exception described at
part 740 of the EAR supersedes General
Prohibition One if all terms and
conditions of a given License Exception
are met by the exporter or reexporter.

(2) General Prohibition Two—
Reexport and export from abroad of
foreign-made items incorporating more
than a de minimis amount of controlled
U.S. content (Parts and Components
Reexports).

(i) You may not, without a license or
License Exception, export, reexport or
export from abroad any foreign-made
commodity, software, or technology
incorporating U.S.-origin commodities,
software, or technology respectively that
is controlled to the country of ultimate
destination if the foreign-made item
meets all three of the following
conditions:

(A) It incorporates more than the de
minimis amount of controlled U.S.
content, as defined in § 734.4 of the EAR
concerning the scope of the EAR,;

(B) It is controlled for a reason
indicated in the applicable ECCN; and

(C) Its export to the country of
destination requires a license for that
control reason as indicated on the
Country Chart. (The scope of this
prohibition is determined by the correct
classification of your foreign-made item
and the ultimate destination, as that
combination is reflected on the Country
Chart.)

(ii) Each License Exception described
at part 740 of the EAR supersedes
General Prohibition One if all terms and
conditions of a given License Exception
are met by the exporter or reexporter.

(3) General Prohibition Three—
Reexport and export from abroad of the
foreign-produced direct product of U.S.

1See part 738 of the EAR for selected controls
that are not specified on the Country Chart.

technology and software (Foreign-
Produced Direct Product Reexports).

(i) Country scope of prohibition. You
may not export, reexport, or export from
abroad items subject to the scope of this
General Prohibition Three to Cuba,
North Korea, Libya, or a destination in
Country Group D:1 (See Supplement
No. 1 to part 740 of the EAR).

(ii) Product scope of foreign-made
items subject to prohibition. This
General Prohibition 3 applies if an item
meets either the Conditions defining the
direct product of technology or the
Conditions defining the direct product
of a plant in paragraph (b)(3)(ii)(A) of
this section:

(A) Conditions defining direct product
of technology. Foreign-made items are
subject to this General Prohibition 3 if
they meet both of the following
conditions:

(1) They are the direct product of
technology or software that requires a
written assurance as a supporting
document for a license or as a
precondition for the use of License
Exception TSR at § 740.3(d) of the EAR,
and

(2) They are subject to national
security controls as designated on the
applicable ECCN of the Commerce
Control List at part 774 of the EAR.

(B) Conditions defining direct product
of a plant. Foreign-made items are also
subject to this General Prohibition 3 if
they are the direct product of a complete
plant or any major component of a plant
if both of the following conditions are
met:

(1) Such plant or component is the
direct product of technology that
requires a written assurance as a
supporting document for a license or as
a precondition for the use of License
Exception TSR at § 740.3(d) of the EAR,
and

(2) Such foreign-made direct products
of the plant or component are subject to
national security controls as designated
on the applicable ECCN of the
Commerce Control List at part 774 of the
EAR.

(iii) License Exceptions. Each License
Exception described at part 740 of the
EAR supersedes this General
Prohibition Three if all terms and
conditions of a given exception are met
by the exporter or reexporter.

(4) General Prohibition Four (Denial
Orders)—Engaging in actions prohibited
by a denial order. (i) You may not take
any action that is prohibited by a denial
order issued under part 766 of the EAR,
Administrative Enforcement
Proceedings. These orders prohibit
many actions in addition to direct
exports by the person denied export
privileges, including some transfers

within a single country either in the
United States or abroad by other
persons. You are responsible for
ensuring that any of your transactions in
which a person who is denied export
privileges is involved do not violate the
terms of the order. The names of
persons denied export privileges are
published in the Federal Register and
are also included on the Denied Persons
List, which is referenced in Supplement
No. 2 to part 764 of the EAR,
Enforcement. The terms of the standard
denial order are set forth in Supplement
No. 1 to part 764. You should note that
some denial orders differ from the
standard denial order. BXA may, on an
exceptional basis, authorize activity
otherwise prohibited by a denial order.
See §764.3(a)(3) of the EAR.

(ii) There are no License Exceptions
described in part 740 of the EAR that
authorize conduct prohibited by this
General Prohibition Four.

(5) General Prohibition Five—Export
or reexport to prohibited end-uses or
end-users (End-Use End-User). You may
not, without a license, knowingly export
or reexport any item subject to the EAR
to an end-user of end-use that is
prohibited by part 744 of the EAR.

(6) General Prohibition Six—Export or
reexport to embargoed destinations
(Embargo). (i) You may not, without a
license or License Exception authorized
under part 746, export or reexport any
item subject to the EAR to a country that
is embargoed by the United States or
otherwise made subject to controls as
both are described at part 746 of the
EAR.

(ii) License Exceptions to this General
Prohibition Six are described at part 746
of the EAR on Embargoes and Other
Special Controls; and unless a License
Exception is authorized in part 746 of
the EAR, the License Exceptions at part
740 of the EAR are not available to
overcome this general prohibition.

(7) General Prohibition Seven—
Support of Proliferation Activities (U.S.
Person Proliferation Activity). If you are
a U.S. Person as that term is defined at
§744.6(c) of the EAR, you may not
engage in any activities prohibited by
§744.6 (a) or (b) of the EAR which
prohibits the performance, without a
license from BXA, of certain financing,
contracting, service, support,
transportation, freight forwarding, or
employment that you know will assist
in certain proliferation activities
described further at part 744 of the EAR.
There are no License Exceptions to this
General Prohibition Seven in part 740 of
the EAR unless specifically authorized
in that part.

(8) General Prohibition Eight—In
transit shipments and items to be
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unladen from vessels or aircraft
(Intransit). (i) Unlading and shipping in
transit. You may not export an item
through or transit through a country
listed in (b)(8)(ii) of this section unless
a License Exception or license
authorizes such an export directly to
such a country of transit.

(ii) Country scope. This General
Prohibition Eight applies to Albania,
Armenia, Azerbaijan, Belarus, Bulgaria,
Cambodia, Cuba, Estonia, Georgia,
Kazakhstan, Kyrgyzstan, Laos, Latvia,
Lithuania, Mongolia, North Korea,
Russia, Tajikistan, Turkmenistan,
Ukraine, Uzbkeistan, Vietnam.

(9) General Prohibition Nine—
Violation of any order, terms, and
conditions (Orders, Terms, and
Conditions). You may not violate terms
or conditions of a license or of a License
Exception issued under or made a part
of the EAR, and you may not violate any
order issued under or made a part of the
EAR. There are no License Exceptions to
this General Prohibition Nine in part
740 of the EAR. Supplements Nos. 1 and
2 to this part provide for certain General
Orders and Administrative Orders.

(10) General Prohibition Ten—
Proceeding with transactions with
knowledge that a violation has occurred
or is about to occur (Knowledge
Violation to Occur). You may not sell,
transfer, export, reexport, finance, order,
buy, remove, conceal, store, use, loan,
dispose of, transfer, transport, forward,
or otherwise service, in whole or in part,
any item subject to the EAR and
exported or to be exported with
knowledge that a violation of the Export
Administration Regulations, the Export
Administration Act or any order,
license, License Exception, or other
authorization issued thereunder has
occurred, is about to occur, or is
intended to occur in connection with
the item. Nor may you rely upon any
license or License Exception after notice
to you of the suspension or revocation
of that license or exception. There are
no License Exceptions to this General
Prohibition Ten in part 740 of the EAR.

Supplement No. 1 to Part 736—General
Orders

[Reserved]

Supplement No. 2 to Part 736—
Administrative Orders

Administrative Order One: Disclosure of
License Issuance and Other Information.
Consistent with section 12(c) of the Export
Administration Act of 1979, as amended,
information obtained by the U.S. Department
of Commerce for the purpose of
consideration of or concerning license
applications, as well as related information,
will not be publicly disclosed without the
approval of the Secretary of Commerce.

Shipper’s Export Declarations also are
exempt from public disclosure, except with
the approval of the Secretary of Commerce,
in accordance with §301(g) of Title 13,
United States Code.

Administrative Order Two: Conduct of
Business and Practice in Connection with
Export Control Matters.

(a) Conduct of business and practice in
connection with export control matters.

(1) Exclusion of persons guilty of unethical
conduct or not possessing required integrity
and ethical standards.

(i) Who may be excluded. Any person,
whether acting on his own behalf or on
behalf of another, who shall be found guilty
of engaging in any unethical activity or who
shall be demonstrated not to possess the
required integrity and ethical standards, may
be excluded from (denied) export privileges
on his own behalf, or may be excluded from
practice before BXA on behalf of another, in
connection with any export control matter, or
both, as provided in part 764 of the EAR.

(ii) Grounds for exclusion. Among the
grounds for exclusion are the following:

(A) Inducing or attempting to induce by
gifts, promises, bribes, or otherwise, any
officer or employee of BXA or any customs
or post office official, to take any action with
respect to the issuance of licenses or any
other aspects of the administration of the
Export Administration Act, whether or not in
violation of any regulation;

(B) Offering or making gifts or promises
thereof to any such officer or employee for
any other reason;

(C) Soliciting by advertisement or
otherwise the handling of business before
BXA on the representation, express or
implied, that such person, through personal
acquaintance or otherwise, possesses special
influence over any officer or employee of
BXA;

(D) Charging, or proposing to charge, for
any service performed in connection with the
issuance of any license, any fee wholly
contingent upon the granting of such license
and the amount or value thereof. This
provision will not be construed to prohibit
the charge of any fee agreed to by the parties;
provided that the out-of-pocket expenditures
and the reasonable value of the services
performed, whether or not the license is
issued and regardless of the amount thereof,
are fairly compensated; and

(E) Knowingly violating or participating in
the violation of, or an attempt to violate, any
regulation with respect to the export of
commodities or technical data, including the
making of or inducing another to make any
false representations to facilitate any export
in violation of the Export Administration Act
or any order or regulation issued thereunder.

(iii) Definition. As used in this
Administration Order, the terms “practice
before BXA” and “‘appear before BXA”
include:

(A) The submission on behalf of another of
applications for export licenses or other
documents required to be filed with BXA, or
the execution of the same;

(B) Conferences or other communications
on behalf of another with officers or
employees of BXA for the purpose of
soliciting or expediting approval by BXA of

applications for export licenses or other
documents, or with respect to quotas,
allocations, requirements or other export
control actions, pertaining to matters within
the jurisdiction of BXA,;

(C) Participating on behalf of another in
any proceeding pending before BXA; and

(D) Submission to a customs official on
behalf of another of a license or Shipper’s
Export Declaration or other export control
document.

(iv) Proceedings. All proceedings under
this Administrative Order shall be conducted
in the same manner as provided in part 766
of the EAR.

(2) Employees and former employees.
Persons who are or at any time have been
employed on a full-time or part-time,
compensated or uncompensated, basis by the
U.S. Government are subject to the
provisions of 18 U.S.C. 203, 205, and 207
(Pub. L. 87-849, 87th Congress) in
connection with representing a private party
or interest before the U.S. Department of
Commerce in connection with any export
control matter.

PART 738—COMMERCE CONTROL
LIST OVERVIEW AND THE COUNTRY
CHART

Sec.

738.1 Introduction.

738.2 Commerce Control List (CCL)
structure.

738.3 Commerce Country Chart structure.

738.4 Determining whether a license is
required.

Supplement No. 1 to Part 738—Commerce
Country Chart

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c; 22 U.S.C. 3201 et seq.; 22 U.S.C. 6004;
Sec. 201, Pub. L. 104-58, 109 Stat. 557 (30
U.S.C. 185(s)); 30 U.S.C. 185(u); 42 U.S.C.
2139a; 42 U.S.C. 6212; 43 U.S.C. 1354; 46
U.S.C. app. 466¢; 50 U.S.C. app. 5; E.O.
12924, 3 CFR, 1994 Comp., p. 917; Notice of
August 15, 1995 (60 FR 42767, August 17,
1995).

§738.1 Introduction.

(a) Commerce Control List scope. (1)
In this part, references to the EAR are
references to 15 CFR chapter VII,
subchapter C. The Bureau of Export
Administration (BXA) maintains the
Commerce Control List (CCL) within the
Export Administration Regulations
(EAR), which includes items (i.e.,
commodities, software, and technology)
subject to the export licensing authority
of BXA. The CCL does not include those
items exclusively controlled for export
or reexport by another department or
agency of the U.S. Government. In
instances where agencies other than the
Department of Commerce administer
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controls over related items, entries in
the CCL contain a reference to these
controls.

(2) The CCL is contained in
Supplement No. 1 to part 774 of the
EAR. Supplement No. 2 to part 774 of
the EAR contains the General
Technology and Software Notes relevant
to entries contained in the CCL.

(b) Commerce Country Chart scope.
BXA also maintains the Commerce
Country Chart. The Commerce Country
Chart, located in Supplement No. 1 to
part 738, contains licensing
requirements based on destination and
Reason for Control. In combination with
the CCL, the Commerce Country Chart
allows you to determine whether a
license is required for items on the CCL
to any country in the world.

§738.2 Commerce Control List (CCL)
structure.

(a) Categories. The CCL is divided
into 10 categories, numbered as follows:

0—Nuclear Materials, Facilities and
Equipment and Miscellaneous

1—Materials, Chemicals,
“Microorganisms,” and Toxins

2—Materials Processing

3—Electronics

4—Computers

5—Telecommunications and
Information Security

6—Lasers and Sensors

7—Navigation and Avionics

8—Marine

9—Propulsion Systems, Space Vehicles
and Related Equipment

(b) Groups. Within each category,
items are arranged by group. Each
category contains the same five groups.
Each Group is identified by the letters
A through E, as follows:

A—Equipment, Assemblies and
Components

B—Test, Inspection and Production
Equipment

C—Materials

D—Software

E—Technology

(c) Order of review. In order to classify
your item against the CCL, you should
begin with a review of the general
characteristics of your item. This will
usually guide you to the appropriate
category on the CCL. Once the
appropriate category is identified, you
should match the particular
characteristics and functions of your
item to a specific ECCN. If the ECCN
contains a list under the “Items”
heading, you should review the list to
determine within which
subparagraph(s) your items are
identified.

(d) Entries. (1) Composition of an
entry. Within each group, individual

items are identified by an Export

Control Classification Number (ECCN).

Each number consists of a set of digits

and a letter. The first digit identifies the

general category within which the entry
falls (e.g., 3A001). The letter
immediately following this first digit
identifies under which of the five
groups the item is listed (e.g., 3A001).

The second digit differentiates

individual entries by identifying the

type of controls associated with the

items contained in the entry (e.g.,

3A001). Listed below are the Reasons

for Control associated with this second
digit.

0: National Security reasons (including
Dual Use and International Munitions
List) and Items on the NSG Dual Use
Annex and Trigger List

1: Missile Technology reasons

2: Nuclear Nonproliferation reasons

3: Chemical & Biological Weapons
reasons

9: Anti-terrorism, Crime Control,
Regional Stability, Short Supply, UN
Sanctions, etc.

(i) Since Reasons for Control are not
mutually exclusive, numbers are
assigned in order of precedence. As an
example, if an item is controlled for
both National Security and Missile
Technology reasons, the entry’s third
digit will be a “*0”. If the item is
controlled only for Missile Technology
the third digit will be “1”.

(ii) The numbers in either the second
or third digit (e.g., 3A001) serve to
differentiate between multilateral and
unilateral entries. An entry with the
number 9"’ as the second digit,
identifies the entire entry as controlled
for a unilateral concern (e.g., 2B991 for
anti-terrorism reasons). If the number
“9” appears as the third digit, the item
is controlled for unilateral purposes
based on a proliferation concern (e.g.,
2A292 is controlled for unilateral
purposes based on nuclear
nonproliferation concerns).

(2) Reading an ECCN. A brief
description is provided next to each
ECCN. Following this description is the
actual entry containing ““License
Requirements,” “‘License Exceptions,”
and “‘List of Items Controlled” sections.
A brief description of each section and
its use follows:

(i) License Requirements. This section
contains a separate line identifying all
possible Reasons for Control in order of
precedence, and two columns entitled
“Control(s)” and “Country Chart”.

(A) The “Controls” header identifies
all applicable Reasons for Control, in
order of restrictiveness, and to what
extent each applies (e.g., to the entire
entry or only to certain subparagraphs).

Those requiring licenses for a larger
number of countries and/or items are
listed first. As you read down the list
the number of countries and/or items
requiring a license declines. Since
Reasons for Control are not mutually
exclusive, items controlled within a
particular ECCN may be controlled for
more than one reason. The following is
a list of all possible Reasons for Control:
AT Anti-Terrorism

Chemical & Biological Weapons
Crime Control

Missile Technology

National Security

Nuclear Nonproliferation
Regional Stability

SS Short Supply

XP Computers

(B) The “Country Chart” header
identifies, for each applicable Reason
for Control, a column name and number
(e.g., CB Column 1). These column
identifiers are used to direct you from
the CCL to the appropriate column
identifying the countries requiring a
license. Consult part 742 of the EAR for
an indepth discussion of the licensing
requirements and policies applicable to
each Country Chart column.

(ii) License Exceptions. This section
provides a brief eligibility statement for
each ECCN-driven License Exception
that may be applicable to your
transaction, and should be consulted
only AFTER you have determined a
license is required based on an analysis
of the entry and the Country Chart. The
brief eligibility statement in this section
is provided to assist you in deciding
which ECCN-driven License Exception
related to your particular item and
destination you should explore prior to
submitting an application. The word
“Yes” (followed in some instances by
the scope of Yes) appears next to each
available ECCN-driven License
Exception. “N/A” will be noted for
License Exceptions that are not
available within a particular entry. If
one or more License Exceptions appear
to apply to your transaction, you must
consult part 740 of the EAR to review
the conditions and restrictions
applicable to each available License
Exception.

(iii) List of Items Controlled. (A) Units.
The unit of measure applicable to each
entry is identified in the “Units”
header. Most measurements used in the
CCL are expressed in metric units with
an inch-pound conversion where
appropriate. Note that in some ECCNs
the inch-pound unit will be listed first.
In instances where other units are in
general usage or specified by law, these
will be used instead of metric.
Generally, when there is a difference
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between the metric and inch-pound
figures, the metric standard will be used
for classification and licensing
purposes.

(B) Related definitions. This header
identifies, where appropriate,
definitions or parameters that apply to
all items controlled by the entry. The
information provided in this section is
unique to the entry, and hence not listed
in the definitions contained in part 772
of the EAR.

(C) Related controls. If another U.S.
government agency or department has
export licensing authority over items
related to those controlled by an entry,
a statement is included identifying the
agency or department along with the
applicable regulatory cite. An additional
cross-reference may be included in
instances where the scope of controls
differs between a CCL entry and its
corresponding entry on list maintained
by the European Union. This
information is provided to assist readers
who use both lists.

(D) Items. This header contains a
positive list of all items controlled by a
particular entry and must be reviewed
to determine whether your item is
controlled by that entry. In some entries,
the list is contained within the entry
heading. In these entries a note is
included to direct you to the entry
heading.

§738.3 Commerce Country Chart
structure.

(a) Scope. The Commerce Country
Chart (Country Chart) allows you to
determine, based on the Reason(s) for
Control associated with your item, if
you need a license to export or reexport
your item to a particular destination.
There are only two instances where the
chart cannot be used for this purpose:

(1) Items controlled for short supply
reasons. Due to the unique nature of
these controls, entries controlled for
Short Supply reasons will send you
directly to part 754 of the EAR. Part 754
of the EAR is self-contained and
includes information on licensing
requirements, licensing policies, and all
available License Exceptions, for items
controlled for Short Supply reasons.

(2) Unique entries. The following are
unique entries where you do not need
to consult the Country Chart to
determine whether a license is required.

(A) ECCNs 0A983 and 5A980. A
license is required for all destinations of
items controlled under these entries. No
License Exceptions apply. If your item
is controlled by 0A983 or 5A980 you
should proceed directly to part 748 of
the EAR for license application
instructions and § 742.11 or § 742.13 of
the EAR for information on the licensing

policy relevant to these types of
applications.

(B) ECCNs 0A986, 0A988, 1A988,
2A994, 2D994, 2E994 and 2B985. A
license is required for items controlled
under these entries only to the specific
countries identified within each entry.

(b) Countries. The first column of the
Country Chart lists all countries in
alphabetical order. There are a number
of destinations that are not listed in the
Country Chart contained in Supplement
No. 1 to part 738. If your destination is
not listed on the Country Chart and
such destination is a territory,
possession, or department of a country
included on the Country Chart, the EAR
accords your destination the same
licensing treatment as the country of
which it is a territory, possession, or
department. For example, if your
destination is the Cayman Islands, a
dependent territory of the United
Kingdom, consult the United Kingdom
on the Country Chart for licensing
requirements.

(c) Columns. Stretching out to the
right are horizontal headers identifying
the various Reasons for Control. Under
each Reason for Control header are
diagonal column identifiers capping
individual columns. Each column
identifier consists of the two letter
Reason for Control and a column
number. (e.g., CB Column 1). The
column identifiers correspond to those
listed in the “Country Chart”” header
within the “License Requirements”
section of each ECCN.

(d) Cells. The symbol X" is used to
denote licensing requirements on the
Country Chart. If an “X’ appears in a
particular cell, transactions subject to
that particular Reason for Control/
Destination combination require a
license. There is a direct correlation
between the number of “X’’s applicable
to your transaction and the number of
licensing reviews your application will
undergo.

§738.4 Determining whether alicense is
required.

(a) Using the CCL and the Country
Chart. (1) Overview. Once you have
determined that your item is controlled
by a specific ECCN, you must use
information contained in the “License
Requirements” section of that ECCN in
combination with the Country Chart to
decide whether a license is required.

(2) License decision making process.
The following decision making process
must be followed in order to determine
whether a license is required to export
or reexport a particular item to a
specific destination:

(i) Examine the appropriate ECCN in
the CCL. Is the item you intend to export

or reexport controlled for a single
Reason for Control?

(A) If yes, identify the single Reason
for Control and the relevant Country
Chart column identifier (e.g., CB
Column 1).

(B) If no, identify the Country Chart
column identifier for each applicable
Reason for Control (e.g., NS Column 1,
NP Column 1, etc.).

(ii) Review the Country Chart. With
each of the applicable Country Chart
Column identifiers noted, turn to the
Country Chart (Supplement No. 1 to
part 738). Locate the correct Country
Chart column identifier on the diagonal
headings, and determine whether an
“X’” is marked in the cell next to the
country in question for each Country
Chart column identified in the
applicable ECCN. If your item is subject
to more than one reason for control,
repeat this step using each unique
Country Chart column identifier.

(A) If yes, a license application must
be submitted based on the particular
reason for control and destination,
unless a License Exception applies. If
“Yes” is noted next to any of the listed
License Exceptions, you should consult
part 740 of the EAR to determine
whether you can use any of the
available ECCN-drvien License
Exceptions to effect your shipment,
rather than applying for a license. Each
affirmative license requirement must be
overcome by a License Exception. If you
are unable to qualify for a License
Exception based on each license
requirement noted on the Country
Chart, you must apply for a license.
Note that other License Exceptions, not
related to the CCL, may also apply to
your transaction (See part 740 of the
EAR).

(B) If no, a license is not required
based on the particular reason for
control and destination. Provided
General Prohibitions Four through Ten
do not apply to your proposed
transaction, you may effect your
shipment using the symbol “NLR”.
Proceed to parts 758 and 762 of the EAR
for information on export clearance
procedures and recordkeeping
requirements. Note that although you
may stop after determining a license is
required based on the first Reason for
Control, it is best to work through each
applicable Reason for Control. A full
analysis of every possible licensing
requirement based on each applicable
Reason for Control is required to
determine the most advantageous
License Exception available for your
particular transaction and, if a license is
required, ascertain the scope of review
conducted by BXA on your license
application.
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(b) Sample analysis using the CCL
and Country Chart. (1) Scope. The
following sample entry and related
analysis is provided to illustrate the
type of thought process you must
complete in order to determine whether
a license is required to export or
reexport a particular item to a specific
destination using the CCL in
combination with the Country Chart.

(2) Sample CCL entry.

2A000: Entry heading.

License Requirements
Reason for Control: NS, NP, AT

Control(s) Country Chart
NS applies to entire entry .. | NS Column 2.
NP applies to 2A000.b ...... NP Column 1.
AT applies to entire entry .. | AT Column 1.

License Exceptions

LVS: $5,000
GBS: Yes
CIV: N/A

List of Items Controlled

Unit: Number

Related Definition: N/A
Related Controls: N/A
Items:

a. Having x.

b. Having z.

(3) Sample analysis. After consulting
the CCL, | determine my item, valued at
$10,000, is classified under ECCN
2A000.a. | read that the entire entry is
controlled for national security, and
anti-terrorism reasons. Since my item is
classified under paragraph .a, and not
.b, I understand that though nuclear
nonproliferation controls apply to a

portion the entry, they do not apply to
my item. | note that the appropriate
Country Chart column identifiers are NS
Column 2 and AT Column 1. Turning to
the Country Chart, | locate my specific
destination, India, and see that an X"
appears in the NS Column 2 cell for
India, but not in the AT Column 1 cell.

I understand that a license is required,
unless my transaction qualifies for a
License Exception or Special
Comprehensive License. From the
License Exception LVS value listed in
the entry, | know immediately that my
proposed transaction exceeds the value
limitation associated with LVS. Noting
that License Exception GBS is “Yes” for
this entry, | turn to part 740 of the EAR
to review the provisions related to use
of GBS.

BILLING CODE 3510-DT-P
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PART 740—LICENSE EXCEPTIONS

Sec.

740.1 Introduction.

740.2 Restrictions on all License
Exceptions.

740.3 License Exceptions based on the
Commerce Control List (LST).

740.4 Temporary imports, exports, and
reexports (TMP).

740.5 Servicing and replacement of parts
and equipment (RPL).

740.6 Governments and international
organizations (GOV).

740.7 Gift parcels and humanitarian
donations (GFT).

740.8 Technology and software—
unrestricted (TSU).

740.9 Baggage (BAG).

740.10 Aircraft and vessels (AVS).

740.11 Additional Permissive Reexports
(APR).

Supplement No. 1 to Part 740—Country
Groups

Supplement No. 2 to Part 740—Items That
May Be Donated to Meet Basic Human Needs
Under the Humanitarian License Exception

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 3 CFR, 1994
Comp., p. 917; Notice of August 15, 1995 (60
FR 42767, August 17, 1995).

§740.1 Introduction.

In this part, references to the EAR are
references to 15 CFR chapter VII,
subchapter C.

(a) Scope. A “License Exception” is
an authorization contained in this part
that allows you to export or reexport,
under stated conditions, items subject to
the Export Administration Regulations
(EAR) that would otherwise require a
license under General Prohibitions One,
Two, or Three, as indicated under one
or more of the Export Control
Classification Numbers (ECCN) in the
Commerce Control List (CCL) in part
774 of the EAR. If your export or
reexport is subject to General
Prohibition Six for embargoed
destinations, refer to part 746 of the
EAR concerning embargoed destinations
to determine the availability of any
License Exception. Special commodity
controls apply to short supply items.
Exceptions for items listed on the CCL
as controlled for Short Supply reasons
are found in part 754 of the EAR. If your
export or reexport is subject General
Prohibition Seven, consult part 744 of
the EAR. If your export or reexport is
subject to General Prohibitions Four,
Five, Eight, Nine, or Ten, then no
License Exceptions apply.

(b) Certification. By using any of the
License Exceptions you are certifying
that the terms, provisions, and
conditions for the use of the License
Exception described in the EAR have
been met. Please refer to part 758 of the
EAR for clearance of shipments and

documenting the use of License
Exceptions.

(c) License Exception groupings and
symbols. License Exceptions are
grouped together; each grouping bears a
three letter symbol that will be used for
export clearance purposes (see
paragraph (d) of this section).
Additionally, each License Exception
bears a separate designator, of three or
four letters, for convenience in
distinguishing between License
Exceptions and for recordkeeping
purposes.

(d) Shipper’s Export Declaration. (1)
Clearing exports under License
Exceptions. You must enter on any
required Shipper’s Export Declaration
(SED) the letter code (e.g., LST, TMP) of
the grouping of License Exceptions
under which you are exporting. In the
case of License Exceptions available
under LST, except License Exception
TSR (Technology and Software under
Restriction), the ECCN of the item being
exported must also be entered. Please
refer to § 758.3 of the EAR for the use
of SEDs.

(2) Clearing exports when no license
is required (NLR). Certain items are
listed on the CCL but do not require a
license to certain destinations under
General Prohibitions One, (Exports and
Reexports in the Form Received), Two
(Parts and Components Reexports), or
Three (Foreign Produced Direct Product
Reexports) (8 732.6 (b)(1), (b)(2), or (b)(3)
of the EAR). (You will have determined
this by consulting the Country Chart
and finding no “X’" in the box(es) at the
intersection(s) of your country of
destination and the column headings
assigned to your item by the CCL.) If
General Prohibitions Four through Ten
(8 732.6 (b)(4) through (b)(10) of the
EAR) also do not apply, you must clear
exports of such items by entering the
symbol “NLR” in the appropriate place
on the Shippers Export Declaration. The
term “NLR” represents exports of listed
items when no license is required. Such
exports do not require that you qualify
for a License Exception.

(e) Destination Control Statement.
You may be required to enter an
appropriate Destination Control
Statement on commercial documents in
accordance with the Destination Control
Statement requirements of § 758.5 of the
EAR.

(f) Recordkeeping. Records of
transactions involving exports under
any of the License Exceptions must be
maintained in accordance with the
recordkeeping requirements of part 762
of the EAR.

§740.2 Restrictions on all License
Exceptions.

(a) You may not use any License
Exception if any one or more of the
following apply:

(1) Your authorization to use a
License Exception has been suspended
or revoked, or your intended export
does not qualify for a License Exception.

(2) The export is contrary to a Denial
Order. See part 764 of the EAR for a
description of Denial Orders.

(3) You know that the item will be
reexported and such reexport is subject
to one of the ten General Prohibitions,
is not eligible for a License Exception,
and has not been authorized by BXA.

(4) You know that the export will be
used for certain end-uses or is for
certain end-users as provided and
prohibited in part 744 of the EAR.

(5) The item is for surreptitious
interception of wire or oral
communications controlled under ECCN
5A980, unless you are a U.S.
Government agency (see § 740.6(b)(2)(ii)
of this part, Governments (GOVT)).

(6) The commodity you are shipping
is a specially designed crime control
and detection instrument or equipment
as described in §742.7 of the EAR and
you are not shipping to Iceland, New
Zealand, or countries listed in Country
Group A:1 (see Supplement No. 1 to
part 740), unless the shipment is
authorized under License Exception
BAG, §740.9(e) of this part (shotguns
and shotgun shells).

(b) All License Exceptions are subject
to revision, suspension, or revocation,
in whole or in part, without notice. It
may be necessary for BXA to stop a
shipment or an export transaction at any
stage of its progress, e.g., in order to
prevent an unauthorized export or
reexport. If a shipment is already en
route, it may be further necessary to
order the return or unloading of the
shipment at any port of call.

§740.3 License Exceptions based on the
Commerce Control List (LST).

These License Exceptions are listed
on the CCL. Each is designated by a
three-letter symbol that appears both in
the paragraph of this section describing
its terms and on the CCL. All list-based
License Exceptions use the symbol
“LST” on shipping documentation for
export clearance purposes.

(a) Shipments of Limited Value (LVS).
(1) Scope. License Exception LVS
authorizes the export and reexport in a
single shipment of eligible commodities
as identified by “LVS—$(value limit)”
on the CCL.

(2) Eligible Destinations. This License
Exception is available for all
destinations in Country Group B (see
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Supplement No. 1 to part 740), provided
that the net value of the commodities
included in the same order and
controlled under the same ECCN entry
on the CCL does not exceed the amount
specified in the LVS paragraph for that
entry.

(3) Definitions. (i) Order. The term
“order” as used in this § 740.3 means a
communication from a person in a
foreign country, or that person’s
representative, expressing an intent to
import commodities from the exporter.
Although all of the details of the order
need not be finally determined at the
time of export, terms relating to the
kinds and quantities of the commodities
to be exported, as well as the selling
prices of these commodities, must be
finalized before the goods can be
exported under License Exception LVS.

(ii) Net value: for LVS shipments. The
actual selling price of the commodities
that are included in the same order and
are controlled under the same entry on
the CCL, less shipping charges, or the
current market price of the commodities
to the same type of purchaser in the
United States, whichever is the larger.
In determining the actual selling price
or the current market price of the
commodity, the value of containers in
which the commodity is being exported
may be excluded. The value for LVS
purposes is that of the controlled
commodity that is being exported, and
may not be reduced by subtracting the
value of any content that would not, if
shipped separately, be subject to
licensing. Where the total value of the
containers and their contents must be
shown on Shipper’s Export Declarations
under one Schedule B Number, the
exporter, in effecting a shipment under
this License Exception, must indicate
the “net value” of the contained
commodity immediately below the
description of the commodity.

(iii) Single shipment. All commodities
moving at the same time from one
exporter to one consignee or
intermediate consignee on the same
exporting carrier even though these
commodities will be forwarded to one
or more ultimate consignees.
Commodities being transported in this
manner will be treated as a single
shipment even if the commodities
represent more than one order or are in
separate containers.

(4) Additional eligibility requirements
and restrictions. (i) Eligible orders. To
be eligible for this License Exception,
orders must meet the following criteria:

(A) Orders must not exceed the
applicable “LVS” dollar value limits.
An order is eligible for shipment under
LVS when the “‘net value” of the
commodities controlled under the same

entry on the CCL does not exceed the
amount specified in the “LVS”
paragraph for that entry. An LVS
shipment may include more than one
eligible order because LVS eligibility is
based on the “‘net value” of the
commodities in each order, instead of
the “net value” of the commodities in
the shipment.

(B) Orders may not be split to meet
the applicable LVS dollar limits. An
order that exceeds the applicable LVS
dollar value limit may not be
misrepresented as two or more orders,
or split among two or more shipments,
to give the appearance of meeting the
applicable LVS dollar value limit.
However an order that meets all the LVS
eligibility requirements, including the
applicable LVS dollar value limit, may
be split among two or more shipments.

(C) Orders must be legitimate.
Exporters and consignees may not,
either collectively or individually,
structure or adjust orders to meet the
applicable LVS dollar value limits.

(ii) Restriction on annual value of LVS
orders. The total value of exports per
calendar year to the same ultimate or
intermediate consignee of commodities
classified under a single ECCN may not
exceed 12 times the LVS value limit for
that ECCN. This annual value limit
applies to shipments to the same
ultimate consignee even though the
shipments are made through more than
one intermediate consignee. There is no
restriction on the number of orders that
may be included in a shipment, except
that the annual value limit per ECCN
must not be exceeded.

(iii) Orders where two or more LVS
dollar value limits apply. An order may
include commodities that are controlled
under more than one entry on the CCL.
In this case, the net value of the entire
order may exceed the LVS dollar value
for any single entry on the CCL.
However, the net value of the
commodities controlled under each
ECCN entry shall not exceed the LVS
dollar value limit specified for that
entry.

Example to paragraph (iii): An order
includes commodities valued at $8,000.
The order consists of commodities
controlled under two ECCN entries,
each having an LVS value limit of
$5000. Commaodities in the order
controlled under one ECCN are valued
at $3,500 while those controlled under
the other ECCN are valued at $4,500.
Since the net value of the commodities
controlled under each entry falls within
the LVS dollar value limits applicable to
that entry, the order may be shipped
under this License Exception.

(iv) Prohibition against evasion of
license requirements. Any activity

involving the use of this License
Exception to evade license requirements
is prohibited. Such devices include, but
are not limited to, the splitting or
structuring of orders to meet applicable
LVS dollar value limits, as prohibited by
paragraphs (a)(4)(i) (B) and (C) of this
section.

(5) Reexports. Commodities may be
reexported under this License
Exception, provided that they could be
exported from the United States to the
new country of destination under LVS.

(b) Shipments to Country Group B
countries (GBS). License Exception GBS
authorizes exports and reexports to
Country Group B (see Supplement No.
1 to part 740) of those commodities
controlled for national security reasons
and identified by “GBS—Yes” on the
CCL.

(c) Civil end-users (CIV). (1) Scope.
License Exception CIV authorizes
exports and reexports of national
security controlled items identified by
“CIV—Yes” on the CCL only to civil
end-users for civil end-uses in Country
Group D:1. (See Supplement No. 1 to
part 740.) CIV may not be used for
exports and reexports to military end-
users or to known military uses. Such
exports and reexports will continue to
require a license. In addition to
conventional military activities, military
uses include any proliferation activities
described and prohibited by part 744 of
the EAR. A license is also required for
transfer to military end-users or end-
uses in eligible countries of items
exported under CIV.

(d) Technology and software under
restriction (TSR). (1) Scope. License
Exception TSR permits exports and
reexports of technology and software
subject to national security controls and
identified by “TSR—Yes” in entries on
the CCL only to the destinations in
Country Group B. (See Supplement No.
1 to part 740.) A written assurance is
required from the consignee before
exporting under this License Exception.

(i) Required assurance for export of
technology. You may not export or
reexport technology under this License
Exception until you have received from
the importer a written assurance that,
without a BXA license or License
Exception, the importer will not:

(A) Reexport or release the technology
to a national of a country in Country
Groups D:1 or E:2; or

(B) Export to Country Groups D:1 or
E:2 the direct product of the technology,
if such foreign produced direct product
is subject to national security controls as
identified on the CCL (See General
Prohibition Three, § 736.2(b)(3) of the
EAR); or
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(C) If the direct product of the
technology is a complete plant or any
major component of a plant, export to
Country Groups D:1 or E:2 the direct
product of the technology, if such
foreign produced direct product is
subject to national security controls as
identified on the CCL or is subject to
State Department controls under the
U.S. Munitions List (22 CFR part 121).

(ii) Required assurance for export of
software. You may not export or
reexport software under this License
Exception until you have received from
the importer a written assurance that,
without a BXA license or License
Exception, the importer will neither:

(A) Reexport or release the software or
the source code for the software to a
national of a country in Country Groups
D:1 or E:2; nor

(B) Export to Country Groups D:1 or
E:2 the direct product of the software, if
such foreign produced direct product is
subject to national security controls as
identified on the CCL. (See General
Prohibition Three, § 736.2(b)(3) of the
EAR).

(iii) Form of written assurance. The
required assurance may be made in the
form of a letter or any other written
communication from the importer, or
the assurance may be incorporated into
a licensing agreement that specifically
includes the assurances. An assurance
included in a licensing agreement is
acceptable only if the agreement
specifies that the assurance will be
honored even after the expiration date
of the licensing agreement. If such a
written assurance is not received,
License Exception TSR is not applicable
and a license is required. The license
application must include a statement
explaining why assurances could not be
obtained.

(iv) Other License Exceptions. The
requirements in this License Exception
do not apply to the export of technology
or software under other License
Exceptions, or to the export of
technology or software included in an
application for the foreign filing of a
patent, provided the filing is in
accordance with the regulations of the
U.S. Patent Office.

(2) Reserved.

(e) Computers (CTP). (1) Scope.
License Exception CTP authorizes
exports and reexports of computers and
specially designed components therefor,
exported or reexported separately or as
part of a system, and related equipment
therefor when exported or reexported
with these computers as part of a
system, for consumption in Computer
Tier countries as provided by this
section. You may not use this License
Exception to export or reexport items

that you know will be used to enhance
the CTP beyond the eligibility limit
allowed to your country of destination.
When evaluating your computer to
determine License Exception CTP
eligibility, use the CTP parameter to the
exclusion of other technical parameters
for computers classified under ECCN
4A003, except of parameters specified
as Missile Technology (MT) concerns,
4A003.e (equipment performing analog-
to-digital conversions exceeding the
limits in ECCN 3A001.a.5), and graphic
accelerators or graphic coprocessors
exceeding a ““3-D vector rate” of
10,000,000. This License Exception does
not authorize export or reexport of such
graphic accelerators or coprocessors, or
of computers controlled for MT reasons.

(2) Computer Tier 1. (i) Eligible
countries. The countries that are eligible
to receive exports and reexports under
this License Exception are Australia,
Austria, Belgium, Denmark, Finland,
France, Germany, Greece, the Holy See,
Iceland, Ireland, Italy, Japan,
Liechtenstein, Luxembourg, Mexico,
Monaco, Netherlands, New Zealand,
Norway, Portugal, San Marino, Spain,
Sweden, Switzerland, Turkey, and the
United Kingdom.

(ii) Eligible Computers. The
computers eligible for License
Exception CTP are those with a CTP
greater than 2,000 MTOPS.

(3) Computer Tier 2. (i) Eligible
countries. The countries that are eligible
to receive exports under this License
Exception include Antigua and
Barbuda, Argentina, Bahamas, Barbados,
Bangladesh, Belize, Benin, Bhutan,
Bolivia, Botswana, Brazil, Brunei,
Burkina Faso, Burma, Burundi,
Cambodia, Cameroon, Cape Verde,
Central Africa, Chad, Chile, Colombia,
Congo, Costa Rica, Cote d’lvoire,
Cyprus, Czech Republic, Dominica,
Dominican Republic, Ecuador, El
Salvador, Equatorial Guinea, Eritrea,
Ethiopia, Fiji, Gabon, Gambia (The),
Ghana, Grenada, Guatemala, Guinea,
Guinea-Bissau, Guyana, Haiti,
Honduras, Hong Kong, Hungary,
Indonesia, Jamaica, Kenya, Kiribati,
Korea (Republic of), Laos, Lesotho,
Liberia, Madagascar, Malawi, Malaysia,
Maldives, Mali, Malta, Marshall Islands,
Mauritius, Micronesia (Federated States
of), Mozambique, Namibia, Nauru,
Nepal, Nicaragua, Niger, Nigeria, Palau,
Panama, Papua New Guinea, Paraguay,
Peru, Philippines, Poland, Rwanda, St.
Kitts & Nevis, St. Lucia, St. Vincent and
Grenadines, Sao Tome & Principe,
Senegal, Seychelles, Sierra Leone,
Singapore, Slovak Republic, Slovenia,
Solomon Islands, Somalia, South Africa,
Sri Lanka, Surinam, Swaziland, Taiwan,
Tanzania, Togo, Tonga, Thailand,

Trinidad and Tobago, Tuvalu, Uganda,
Uruguay, Venezuela, Western Sahara,
Western Samoa, Zaire, Zambia, and
Zimbabwe.

(ii) Eligible computers. The computers
eligible for License Exception CTP are
those having a Composite Theoretical
Performance (CTP) greater than 2000,
but equal to or less than 10,000 Millions
of Theoretical Operations Per Second
(MTOPS).

(4) Computer Tier 3. (i) Eligible
countries. The countries that are eligible
to receive exports and reexports under
this License Exception are Afghanistan,
Albania, Algeria, Andorra, Angola,
Armenia, Azerbaijan, Bahrain, Belarus,
Bosnia & Herzegovina,! Bulgaria, China
(People’s Republic of), Comoros,
Croatia,2 Djibouti, Egypt, Estonia,
Georgia, India, Israel, Jordan,
Kazakhstan, Kuwait, Kyrgyzstan, Latvia,
Lebanon, Lithuania, Macedonia (The
Former Yugoslav Republic of),
Mauritania, Moldova, Mongolia,
Morocco, Oman, Pakistan, Qatar,
Romania, Russia, Saudi Arabia, Serbia &
Montenegro, Tajikistan, Tunisia,
Turkmenistan, Ukraine, United Arab
Emirates, Uzbekistan, Vanuatu,
Vietnam, and Yemen.

(ii) Eligible computers. The computers
eligible for License Exception CTP are
those having a Composite Theoretical
Performance (CTP) greater than 2,000
Millions of Theoretical Operations Per
Second (MTOPS), but less than or equal
to 7,000 MTOPS.

(iii) Eligible exports. Only exports and
reexports to permitted end-users and
end-uses located in countries in
Computer Tier 3. License Exception
CTP does not authorize exports and
reexports to Computer Tier 3 for
military end-users and end-uses and
nuclear, chemical, biological, or missile
end-users and end-uses defined in part
744 of the EAR. Exports and reexports
under this License Exception may not
be made to known military end-users or
to known military end-uses or known
proliferation end-uses or end-users
defined in part 744 of the EAR. Such
exports and reexports will continue to
require a license and will be considered
on a case-by-case basis. Retransfers to
military end-users or end-uses and
defined proliferation end-users and end-
uses in eligible countries are strictly
prohibited without prior authorization.

(5) Restrictions. (i) Computers eligible
for License Exception CTP may not be
accessed either physically or
computationally by nationals of Cuba,
Iran, Iraq, Libya, North Korea, Sudan or
Syria, except that commercial

1Except as provided in 31 CFR part 585.
2Except as provided in 31 CFR part 585.
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consignees described in § 742.12 of the
EAR are prohibited only from giving
such nationals user-accessible
programmability.

(i1) Computers, software and specially
designed technology eligible for License
Exception CTP may not be reexported/
retransferred without prior
authorization from BXA i.e., a license, a
permissive reexport, another License
Exception, or ““No License Required”.
This restriction must be conveyed to the
consignee, via the Destination Control
Statement, see § 758.5 of the EAR.

(6) Recordkeeping requirements. In
addition to the recordkeeping
requirements in part 762 of the EAR,
you must keep records of each export
under License Exception CTP. These
records will be made available to the
U.S. Government on request. The
records must include the following
information:

(i) Date of shipment;

(ii) Name and address of the end-user
and each intermediate consignee;

(iii) CTP of each computer in
shipment;

(iv) Volume of computers in
shipment;

(v) Dollar value of shipment; and

(vi) End-use.

§740.4 Temporary imports, exports, and
reexports (TMP).

These License Exceptions authorize
various temporary exports and reexports
(TEMP); exports and reexports of items
temporarily in the United States (TUS);
and exports and reexports of beta test
software (BETA). License Exceptions in
§740.4 of this part use the symbol
“TMP”’ for export clearance purposes.

(a) Temporary exports (TEMP). (1)
Scope. You may export and reexport
commodities and software for temporary
use abroad (including use in
international waters) subject to the
conditions and exclusions described in
paragraph (a)(4) of this section.
Commodities and software shipped
under this License Exception must be
returned to the country from which they
were exported as soon as practicable
but, except in circumstances described
in this section, no later than one year
from the date of export. This
requirement does not apply if the
commodities and software are
consumed or destroyed in the normal
course of authorized temporary use
abroad or an extension or other
disposition is permitted by the EAR or
in writing by BXA.

(2) Eligible commodities and software.
The following commodities and
software are eligible to be shipped
under this License Exception:

(i) Tools of trade. Usual and
reasonable kinds and quantities of

commodities and software for use by
employees of the exporter in a lawful
enterprise or undertaking of the
exporter. Eligible commodities and
software may include, but are not
limited to, such equipment as is
necessary to commission or service
goods, provided that the equipment is
appropriate for this purpose and that all
goods to be commissioned or serviced
are of foreign origin, or if subject to the
EAR, have been legally exported or
reexported. The commodities and
software must remain under the
effective control of the exporter or the
exporter’s employee. The shipment of
commodities and software may
accompany the individual departing
from the United States or may be
shipped unaccompanied within one
month before the individual’s departure
from the United States, or at any time
after departure. No tools of the trade
may be taken to Country Group E:2, and
only equipment necessary to
commission or service goods may be
taken as tools of trade to Country Group
D:1. (See Supplement No. 1 to part 740.)

(i) Kits consisting of replacement
parts. Kits consisting of replacement
parts may be exported or reexported
under this section to all destinations,
except Country Group E:2 (see
Supplement No. 1 to part 740), provided
that:

(A) The parts would qualify for
shipment under paragraph (c) of this
section if exported as one-for-one
replacements;

(B) The kits remain under effective
control of the exporter or an employee
of the exporter; and

(C) All parts in the kit are returned,
except that one-for-one replacements
may be made in accordance with the
requirements of License Exception RPL
and the defective parts returned (see
PTS, §740.5(a) of this part).

(iii) Exhibition and demonstration in
Country Group B. Commodities and
software for exhibition or demonstration
in Country Group B (see Supplement
No. 1 to part 740) may be exported or
reexported under this provision
provided that the exporter maintains
ownership of the commodities and
software while they are abroad and
provided that the exporter, an employee
of the exporter, or the exporter’s
designated sales representative retains
effective control over the commodities
and software while they are abroad. The
commodities and software may not be
used for their intended purpose while
abroad, except to the minimum extent
required for effective demonstration.
The commodities and software may not
be exhibited or demonstrated at any one
site more than 120 days after

installation and debugging, unless
authorized by BXA. However, before or
after an exhibition or demonstration,
pending movement to another site,
return to the United States or the foreign
reexporter, or BXA approval for other
disposition, the commodities and
software may be placed in a bonded
warehouse or a storage facility provided
that the exporter retains effective
control over their disposition. The
export documentation for this type of
transaction must show the U.S. exporter
as ultimate consignee, in care of the
person who will have control over the
commodities and software abroad.

(iv) Inspection and calibration.
Commodities to be inspected, tested,
calibrated or repaired abroad.

(v) Containers. Containers for which
another License Exception is not
available and that are necessary for
export of commodities. However, this
License Exception does not authorize
the export of the container’s contents,
which, if not exempt from licensing,
must be separately authorized for export
under either a License Exception or a
license.

(vi) Broadcast material. (A) Video
tape containing program material
recorded in the country of export to be
publicly broadcast in another country.

(B) Blank video tape (raw stock) for
use in recording program material
abroad.

(vii) Assembly in Mexico.
Commodities to be exported to Mexico
under Customs entries that require
return to the United States after
processing, assembly, or incorporation
into end products by companies,
factories, or facilities participating in
Mexico’s in-bond industrialization
program (Magquilladora), provided that
all resulting end-products (or the
commodities themselves) are returned
to the United States.

(viii) News media. (A) Commodities
necessary for news-gathering purposes
(and software necessary to use such
commodities) may accompany
“accredited’” news media personnel
(i.e., persons with credentials from a
news gathering or reporting firm) to
Country Groups D:1 or E:2 (see
Supplement No. 1 to part 740) if the
commodities:

(1) Are retained under “‘effective
control” of the exporting news gathering
firm;

(2) Remain in the physical possession
of the news media personnel. The term
physical possession for purposes of this
paragraph (a)(2)(viii), news media, is
defined as maintaining effective
measures to prevent unauthorized
access (e.g., securing equipment in
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locked facilities or hiring security
guards to protect the equipment); and

(3) Are removed with the news media
personnel at the end of the trip.

(B) When exporting under this
paragraph (a)(2)(viii) from the United
States, the exporter must send a copy of
the packing list or similar identification
of the exported commaodities, to: U.S.
Department of Commerce, Bureau of
Export Administration, Office of
Enforcement Support, Room H4069,
14th Street and Constitution Avenue,
N.W., Washington, DC 20230, or any of
its field offices, specifying the
destination and estimated dates of
departure and return. The Office of
Export Enforcement (OEE) may spot
check returns to assure that this License
Exception is being used properly.

(C) Commaodities or software
necessary for news-gathering purposes
that accompany news media personnel
to all other destinations shall be
exported or reexported under paragraph
(a)(2)(i), tools of trade, of this section if
owned by the news gathering firm, or if
they are personal property of the
individual news media personnel. Note
that paragraphs (a)(2)(i), tools of trade
and (a)(2)(viii), news media, of this
section do not preclude independent
*“‘accredited’’ contract personnel, who
are under control of news gathering
firms while on assignment, from
utilizing these provisions, provided that
the news gathering firm designate an
employee of the contract firm to be
responsible for the equipment.)

(3) Special restrictions. (i)
Destinations. (A) No commaodity or
software may be exported under this
License Exception to Country Group E:2
(see Supplement No. 1 to part 740)
except as permitted by paragraph
(a)(2)(viii), news media, of this section;

(B) No commodity or software may be
exported under this License Exception
to Country Group D:1 (see Supplement
No. 1 to part 740) except:

(1) Commodities and software
exported under paragraph (a)(2)(viii),
news media, of this section;

(2) Commodities and software
exported under paragraph (a)(2)(i), tools
of trade, of this section; and

(3) Commaodities exported as kits of
replacement parts, consistent with the
requirements of paragraph (a)(2)(ii) of
this section.

(C) These destination restrictions
apply to temporary exports to and for
use on any vessel, aircraft or territory
under ownership, control, lease, or
charter by any country in Country
Group D:1 or E:2, or any national
thereof. (See Supplement No. 1 to part
740.)

(i) Ineligible commodities or
software. Commodities or software that
will be used outside of Country Group
A:4 (Nuclear Suppliers Group) (see
Supplement No. 1 to part 740) either
directly or indirectly in any sensitive
nuclear activity as described in §744.2
of the EAR may not be exported or
reexported to any destination under this
License Exception.

(iii) Use or disposition. No commodity
or software may be exported or
reexported under this License Exception
if:

(A) An order to acquire the
commodity or software has been
received before shipment;

(B) The exporter has prior knowledge
that the commodity or software will stay
abroad beyond the terms of this License
Exception; or

(C) The commodity or software is for
lease or rental abroad.

(4) Return or disposal of commodities
and software. All commodities and
software exported or reexported under
this License Exception must, if not
consumed or destroyed in the normal
course of authorized temporary use
abroad, be returned as soon as
practicable but no later than one year
after the date of export, to the United
States or other country from which the
commodities and software were
exported under this License Exception,
or shall be disposed of or retained in
one of the following ways:

(i) Permanent export or reexport. If
the exporter or the reexporter wishes to
sell or otherwise dispose of the
commodities or software abroad, except
as permitted by this or other applicable
License Exception, the exporter must
request authorization by submitting a
license application to BXA at the
address listed in part 748 of the EAR.
(See part 748 of the EAR for more
information on license applications.)
The request should comply with all
applicable provisions of the EAR
covering export directly from the United
States to the proposed destination. The
request must also be supported by any
documents that would be required in
support of an application for export
license for shipment of the same
commodities or software directly from
the United States to the proposed
destination. BXA will advise the
exporter of its decision.

(ii) Use of a license. An outstanding
license may also be used to dispose of
commodities or software covered by the
License Exception described in this
section, provided that the outstanding
license authorizes direct shipment of
the same commodity or software to the
same new ultimate consignee in the new
country of destination.

(iii) Authorization to retain abroad
beyond one year. If the exporter wishes
to retain a commodity or software
abroad beyond the 12 months
authorized by paragraph (a) of this
section, the exporter must request
authorization by submitting Form BXA—
748P, Multipurpose Application, 90
days prior to the expiration of the 12
month period. The request must be sent
to BXA at the address listed in part 748
of the EAR and should include the name
and address of the exporter, the date the
commodities or software were exported,
a brief product description, and the
justification for the extension. If BXA
approves the extension request, the
exporter will receive authorization for a
one-time extension not to exceed six
months. BXA normally will not allow
an extension for commodities or
software that have been abroad more
than 12 months, nor will a second six
month extension be authorized. Any
request for retaining the commodities or
software abroad for a period exceeding
18 months must be made in accordance
with the requirements of paragraph
(a)(4)(i) of this section.

(5) Reexports. Commodities and
software legally exported from the
United States may be reexported to a
new country(ies) of destination under
this License Exception provided its
terms and conditions are met and the
commodities and software are returned
to the country from which the reexport
occurred.

(b) Exports of items temporarily in the
United States (TUS).

Scope. License Exception TUS,
describes the conditions for exporting
foreign-origin items temporarily in the
United States. Specifically, this License
Exception includes the export of items
moving in transit through the United
States, imported for display at a U.S.
exhibition or trade fair, returned
because unwanted, or returned because
refused entry.

Note 1 to paragraph (b) of this section: A
commodity withdrawn from a bonded
warehouse in the United States under a
“withdrawal for export” customs entry is
considered as ‘““moving in transit”. It is not
considered as ‘““‘moving in transit” if it is
withdrawn from a bonded warehouse under
any other type of customs entry or if its
transit has been broken for a processing
operation, regardless of the type of customs
entry.

Note 2 to paragraph (b) of this section:
Items shipped on board a vessel or aircraft
and passing through the United States from
one foreign country to another may be
exported without a license provided that (a)
while passing in transit through the United
States, they have not been unladen from the
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vessel or aircraft on which they entered,
and (b) they are not originally
manifested to the United States.)

(1) Items moving in transit through
the United States. Subject to the
following conditions, this License
Exception authorizes export of items
moving in transit through the United
States under a Transportation and
Exportation (T. & E.) customs entry or
an Immediate Exportation (I.E.) customs
entry made at a U.S. Customs Office.

(i) Items controlled for national
security, nuclear proliferation, missile
technology, or chemical and biological
weapons reasons may not be exported to
Country Group D:1, 2, 3, or 4 (see
Supplement No. 1 to part 740),
respectively, under License Exception
TUS.

(ii) Items may not be exported to
Country Group E:2 under this License
Exception.

(iii) The following may not be
exported in transit from the United
States under License Exception TUS:

(A) Commodities shipped to the
United States under an International
Import Certificate, Form BXA—-645P;

(B) Chemicals controlled under ECCN
1C350; or

(C) Horses for export by sea (refer to
short supply controls in part 754 of the
EAR).

(iv) The provisions of this License
Exception apply to all shipments from
Canada moving in transit through the
United States to any foreign destination,
regardless of the nature of the
commodities or software or their origin.
For such shipments the customs office
at the U.S. port of export will require a
copy of Form B-13, Canadian Customs
Entry, certified or stamped by Canadian
customs authorities, except where the
shipment is valued at less than $50.00.
(In transit shipments originating in
Canada that are exempt from U.S.
licensing, or made under a U.S. license
or applicable U.S. License Exception
other than TUS do not require this
form.) The commodity or software
description, quantity, ultimate
consignee, country of ultimate
destination, and all other pertinent
details of the shipment must be the
same on a required Form B-13, as on
Commerce Form 7513,3 or when Form
7513 is not required, must be the same
as on Customs Form 7512. When there
is a material difference, a corrected

3 The complete names of these forms are:
Commerce Form 7513, ““Shipper’s Export
Declaration for Intransit Goods’’; Customs Form
7512, “Transportation Entry and Manifest of Goods
Subject to Customs Inspection and Permit.”

Form B-13 authorizing the shipment is
required.

(2) Items imported for display at U.S.
exhibitions or trade fairs. Subject to the
following conditions, License Exception
TUS authorizes the export of items that
were imported into the United States for
display at an exhibition or trade fair and
were either entered under bond or
permitted temporary free import under
bond providing for their export and are
being exported in accordance with the
terms of that bond.

(i) Items may be exported to the
country from which imported into the
United States. However, items originally
imported from Cuba or North Korea may
not be exported unless the U.S.
Government had licensed the import
from that country.

(ii) Items may be exported to any
destination other than the country from
which imported except:

(A) Items imported into the United
States under an International Import
Certificate;

(B) Exports to Country Group E:2 (see
Supplement No. 1 to part 740); or

(C) Exports to Country Group D:1, 2,
3, or 4 (see Supplement No. 1 to part
740) of items controlled for national
security, missile technology, chemical
and biological weapons reasons, or
nuclear proliferation, respectively.

(3) Return of unwanted shipments. A
foreign-origin item may be returned
under this License Exception to the
country from which it was imported if
its characteristics and capabilities have
not been enhanced while in the United
States. No foreign-origin items may be
returned to Cuba, Libya, or North Korea.

(4) Return of shipments refused entry.
Shipments of items refused entry by the
U.S. Customs Service, the Food and
Drug Administration, or other U.S.
Government agency may be returned to
the country of origin, except to:

(i) A destination in Cuba, Libya, or
North Korea; or

(ii) A destination from which the
shipment has been refused entry
because of the Foreign Assets Control
Regulations of the Treasury Department,
unless such return is licensed or
otherwise authorized by the Treasury
Department, Office of Foreign Assets
Control (31 CFR part 500).

(c) Exports of beta test software
(BETA). (1) Scope. This License
Exception authorizes exports and
reexports to eligible countries of beta
test software intended for distribution to
the general public.

(2) Eligible countries. The countries
that are eligible to receive exports and
reexports under License Exception
BETA are all countries except those
Country Groups E:2.

(3) Eligible software. All software that
is controlled by the CCL (part 774 of the
EAR), and under Commerce licensing
jurisdiction, is eligible for export and
reexport under this License Exception,
subject to the restrictions in this section.

(4) Conditions for use. Any beta test
software program may be exported or
reexported to eligible countries if all of
the conditions under this section are
met:

(i) The software producer intends to
market the software to the general
public after completion of the beta
testing, as described in the General
Software Note found in Supplement No.
2 to part 774 of the EAR,;

(ii) The software producer provides
the software to the testing consignee
free-of-charge or at a price that does not
exceed the cost of reproduction and
distribution; and

(iii) The software is designed for
installation by the end-user without
further substantial support from the
supplier.

(5) Importer Statement. Prior to
shipping any eligible software under
BETA, the exporter or reexporter must
obtain the following statement from the
testing consignee, which may be
included in a contract, non-disclosure
agreement, or other document that
identifies the importer, the software to
be exported, the country of destination,
and the testing consignee.

We certify that this beta test software will
only be used for beta testing purposes, and
will not be rented, leased, sold, sublicensed,
assigned, or otherwise transferred. Further,
we certify that we will not transfer or export
any product, process, or service that is the
direct product of the beta test software.

(6) Use limitations. Only testing
consignees that provide the importer
statement required by paragraph (c)(5)
of this section may execute any software
received under this License Exception.

(7) Return or disposal of software. All
beta test software exported under this
License Exception must be destroyed
abroad or returned to the exporter
within 30 days of the end of the beta test
period as defined by the software
producer or, if the software producer
does not define a test period, within 30
days of completion of the consignee’s
role in the test. Among other methods,
this requirement may be satisfied by a
software module that will destroy the
software and all its copies at or before
the end of the beta test period.

§740.5 Servicing and replacement of parts
and equipment (RPL).

These License Exceptions authorize
exports and reexports associated with
one-for-one replacement of parts (PTS)
or servicing and replacement of
equipment (SNR). The symbol “RPL" is
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used on shipping documentation for
export clearance purposes.

(a) Parts (PTS). (1) Scope. This
License Exception authorizes the export
and reexport of one-for-one replacement
parts for previously exported
equipment.

(2) One-for-one replacement of parts.
(i) The term “replacement parts” as
used in this section means parts needed
for the immediate repair of equipment,
including replacement of defective or
worn parts. (It includes subassemblies
but does not include test instruments or
operating supplies). (The term
“subassembly” means a number of
components assembled to perform a
specific function or functions within a
commodity. One example would be
printed circuit boards with components
mounted thereon. This definition does
not include major subsystems such as
those composed of a number of
subassemblies.) Items that improve or
change the basic design characteristics,
e.g., as to accuracy, capability,
performance or productivity, of the
equipment upon which they are
installed, are not deemed to be
replacement parts. For kits consisting of
replacement parts, consult
§ 740.4(a)(2)(ii) of this part (TEMP).

(ii) Parts may be exported only to
replace, on a one-for-one basis, parts
contained in commodities that were:
legally exported from the United States;
legally reexported; or made in a foreign
country incorporating authorized U.S.-
origin parts. The conditions of the
original U.S. authorization must not
have been violated. Accordingly, the
export of replacement parts may be
made only by the party who originally
exported or reexported the commodity
to be repaired, or by a party that has
confirmed the appropriate authority for
the original transaction.

(iii) The parts to be replaced must
either be destroyed abroad or returned
promptly to the person who supplied
the replacement parts, or to a foreign
firm that is under the effective control
of that person.

(3) Exclusions. (i) No replacement
parts may be exported under this
License Exception to repair a
commodity exported under a license if
that license included a condition that
any subsequent replacement parts must
be exported only under a license.

(ii) No parts may be exported under
this License Exception to be held abroad
as spare parts or equipment for future
use. Replacement parts may be exported
to replace spare parts that were
authorized to accompany the export of
equipment, as those spare parts are
utilized in the repair of the equipment.
This will allow maintenance of the

stock of spares at a consistent level as
parts are used.

(iii) No parts may be exported under
PTS to any destination except Iceland,
New Zealand, or the countries listed in
Country Group A:1 (see Supplement No.
1 to part 740) if the item is to be
incorporated into or used in nuclear
weapons, nuclear explosive devices,
nuclear testing related to activities
described in § 744.2(a) of the EAR, the
chemical processing of irradiated
special nuclear or source material, the
production of heavy water, the
separation of isotopes of source and
special nuclear materials, or the
fabrication of nuclear reactor fuel
containing plutonium, as described in
§744.2(a) of the EAR.

(iv) No replacement parts shall be
exported under this License Exception
to Cuba, Iran, Iraq, Sudan, Syria, Libya,
or North Korea (countries designated by
the Secretary of State as supporting acts
of international terrorism) if the
commodity to be repaired is an
“aircraft” (as defined in part 772 of the
EAR) or national security controlled
commodity.

(v) The conditions described in this
paragraph (a)(3) relating to replacement
of parts do not apply to reexports to a
foreign country of parts as replacements
in foreign-origin products, if at the time
the replacements are furnished, the
foreign-origin product is eligible for
export to such country under any of the
License Exceptions in this part or the
exceptions in § 734.4(b)(2) (ii) and (iii)
of the EAR.

(4) Reexports. Parts exported from the
United States may be reexported to a
new country of destination, provided
that the restrictions described in
paragraphs (a) (2) and (3) of this section
are met. A party reexporting U.S.-origin
one-for-one replacement parts shall
ensure that the commodities being
repaired were shipped to their present
location in accordance with U.S. law
and continue to be legally used, and that
either before or promptly after reexport
of the replacement parts, the replaced
parts are either destroyed or returned to
the United States, or to the foreign firm
in Country Group B (see Supplement
No. 1 to part 740) that shipped the
replacement parts.

(b) Servicing and Replacement (SNR).
(1) Scope. This License Exception SNR
authorizes the export and reexport of
items that were returned to the United
States for servicing and the replacement
of defective or unacceptable U.S.-origin
commodities and software.

(2) Commodities and software sent to
a United States or foreign party for
servicing. (i) Definition. “Servicing” as
used in this section means inspection,

testing, calibration or repair, including
overhaul and reconditioning. The
servicing shall not have improved or
changed the basic characteristics, e.g., as
to accuracy, capability, performance, or
productivity of the commodity or
software as originally authorized for
export or reexport.

(ii) Return of serviced commodities
and software. When the serviced
commodity or software is returned, it
may include any replacement or rebuilt
parts necessary to its repair and may be
accompanied by any spare part, tool,
accessory, or other item that was sent
with it for servicing.

(iii) Commodities and software
imported from Country Group D:1
except the PRC. Commodities and
software legally exported or reexported
to a consignee in Country Group D:1
(except the People’s Republic of China
(PRC)) (see Supplement No. 1 to part
740) that are sent to the United States
or a foreign party for servicing may be
returned under this License Exception
to the country from which it was sent,
provided that both of the following
conditions are met:

(A) The exporter making the shipment
is the same person or firm to whom the
original license was issued; and

(B) The end-use and the end-user of
the serviced commodities or software
and other particulars of the transaction,
as set forth in the application and
supporting documentation that formed
the basis for issuance of the license have
not changed.

(iv) Cuba, Iran, Irag, Libya, North
Korea, Sudan, and Syria. No repaired
commodity or software may be exported
or reexported to Cuba, Iran, Iraq, Libya,
North Korea, Sudan, or Syria under this
section.

(3) Replacements for defective or
unacceptable U.S.-origin equipment.

(i) Subject to the following conditions,
commodities or software may be
exported or reexported to replace
defective or otherwise unusable (e.g.,
erroneously supplied) items.

(A) The commodity or software to be
replaced must have been previously
exported or reexported in its present
form under a license or authorization
granted by BXA.

(B) No commodity or software may be
exported or reexported to replace
equipment that is worn out from normal
use, nor may any commodity or
software be exported to be held in stock
abroad as spare equipment for future
use.

(C) The replacement item may not
improve the basic characteristic, e.g., as
to accuracy, capability, performance, or
productivity, of the equipment as
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originally approved for export or
reexport under a license issued by BXA.

(D) No shipment may be made to
Cuba, Iran, Iraq, Libya, North Korea,
Sudan, or Syria, or to any other
destination to replace defective or
otherwise unusable equipment owned
or controlled by, or leased or chartered
to, a national of any of those countries.

(ii) Special conditions applicable to
exports to Country Group B and Country
Group D:1. (See Supplement No. 1 to
part 740.) In addition to the general
conditions in paragraph (b)(3)(i) of this
section, the following conditions apply
to exports or reexports of replacements
for defective or unacceptable U.S.-origin
commodities or software to a
destination in Country Group B or
Country Group D:1:

(A) By making such an export or
reexport, the exporter represents that all
the requirements of paragraph (c) of this
section have been met and undertakes to
destroy or return the replaced parts as
provided in paragraph (b)(3)(ii)(C) of
this section.

(B) The defective or otherwise
unusable equipment must be replaced
free of charge, except for transportation
and labor charges. If exporting to the
countries listed in Country Group D:1
(except the PRC), the exporter shall
replace the commodity or software
within the warranty period or within 12
months of its shipment to the ultimate
consignee in the country of destination,
whichever is shorter.

(C) The commaodity or software to be
replaced must either be destroyed
abroad or returned to the United States,
or to a foreign firm in Country Group B
that is under the effective control of the
U.S. exporter, or to the foreign firm that
is providing the replacement part or
equipment. The destruction or return
must be effected before, or promptly
after, the replacement item is exported
from the United States.

(D) A party reexporting replacements
for defective or unacceptable U.S.-origin
equipment must ensure that the
commodities or software being replaced
were shipped to their present location
in accordance with U.S. law and
continue to be legally used.

§740.6 Governments and international
organizations (GOV).

These Licenses Exceptions authorize
exports and reexports for international
nuclear safeguards (SAFE); U.S.
government agencies or personnel, and
agencies of cooperating governments
(GOVT). The License Exceptions in
§740.6 of this part use the symbol
“GOV” for export clearance purposes.

(a) International Safeguards (SAFE).
(1) Scope. You may export and reexport

commodities or software to the
International Atomic Energy Agency
(IAEA) and the European Atomic Energy
Community (Euratom), and reexports by
IAEA and Euratom for official
international safeguard use, as follows:

(i) Commodities or software
consigned to the IAEA at its
headquarters in Vienna, or field offices
in Toronto, Ontario, Canada or Tokyo,
Japan for official international
safeguards use. The IAEA is an
international organization that
establishes and administers safeguards
designed to ensure that special nuclear
materials and other related nuclear
facilities, services, and information are
not diverted from peaceful purposes to
non-peaceful purposes.

(if) Commodities or software
consigned to the Euratom Safeguards
Directorate in Luxembourg, Luxembourg
for official international safeguards use.
Euratom is an international organization
of European countries with
headquarters in Luxembourg. Euratom
establishes and administers safeguards
designed to ensure that special nuclear
materials and other related nuclear
facilities, services, and information are
not diverted from peaceful purposes to
non-peaceful purposes.

(iii) Commodities consigned to IAEA
or Euratom may be reexported to any
country for IAEA or Euratom
international safeguards use provided
that IAEA or Euratom maintains control
of or otherwise safeguards the
commodities and returns the
commodities to the locations described
in paragraphs (a)(1)(i) and (a)(1)(ii) of
this section when they become obsolete,
are no longer required, or are replaced.

(iv) Commodity or software shipments
may be made by commercial companies
under direct contract with IAEA or
Euratom, or by Department of Energy
National Laboratories as directed by the
Department of State or the Department
of Energy.

(v) The monitoring functions of IAEA
and Euratom are not subject to the
restrictions on prohibited safeguarded
nuclear activities described in
§744.2(a)(3) of the EAR.

(vi) When commaodities or software
originally consigned to IAEA or
Euratom are no longer in IAEA or
Euratom official safeguards use, such
commodities may only be disposed of in
accordance with the regulations in the
EAR.

(2) Exclusions. No computers with a
CTP greater than 10,000 MTOPS may be
exported or reexported to countries
listed in Computer Tiers 3 or 4 under
License Exception SAFE. See §742.12 of
the EAR for a complete list of the

countries within Computer Tiers 3 and
4,

(b) Governments (GOVT). (1) Scope.
License Exception (GOVT) authorizes
exports and reexports of the items listed
in paragraph (b)(2) of this section to
personnel and agencies of the U.S.
Government or agencies of cooperating
governments.

(2) Eligibility. (i) Items for personal
use by personnel and agencies of the
U.S. Government. License Exception
GOVT is available for items in
quantities sufficient only for the
personal use of members of the U.S.
Armed Forces or civilian personnel of
the U.S. Government (including U.S.
representatives to public international
organizations), and their immediate
families and servants. Items for personal
use include household effects, food,
beverages, and other daily necessities.

(i) Items for official use by personnel
and agencies of the U.S. Government.
This License Exception is available for
items consigned to and for the official
use of any agency of the U.S.
Government.

(iii) Items for official use within
national territory by agencies of
cooperating governments. This License
Exception is available for all items
consigned to and for the official use of
any agency of a cooperating government
within the territory of any cooperating
government, except:

(A) Computers with a CTP greater
than 10,000 MTOPS when destined for
Argentina, Hong Kong, South Korea,
Singapore, or Taiwan;

(B) Items identified on the Commerce
Control List as controlled for missile
technology (MT), chemical and
biological warfare (CB), or nuclear
nonproliferation (NP) reasons; or

(C) Regional stability items controlled
under Export Control Classification
Numbers (ECCNs) 6A002, 6A003,
6D102, 6E001, 6E002, 7D001, 7E001,
7E002, and 7E101, as described in
§742.6(a)(1) of the EAR.

(iv) Diplomatic and consular missions
of a cooperating government. This
License Exception is available for all
items consigned to and for the official
use of a diplomatic or consular mission
of a cooperating government located in
any country in Country Group B (see
Supplement No. 1 to part 740), except:

(A) Computers with a CTP greater
than 10,000 MTOPS when destined for
Argentina, Hong Kong, South Korea,
Singapore, or Taiwan;

(B) Items identified on the Commerce
Control List as controlled for missile
technology (MT), chemical and
biological warfare (CB), or nuclear
nonproliferation (NP) reasons; or
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(C) Regional stability items controlled
under Export Control Classification
Numbers (ECCNs) 6A002, 6A003,
6D102, 6E001, 6E002, 7D001, 7E001,
7E002, and 7E101, as described in
§742.6(a)(1) of the EAR.

(3) Definitions. (i) “Agency of the U.S.
Government” includes all civilian and
military departments, branches,
missions, government-owned
corporations, and other agencies of the
U.S. Government, but does not include
such national agencies as the American
Red Cross or international organizations
in which the United States participates
such as the Organization of American
States. Therefore, shipments may not be
made under this License Exception to
these non-government national or
international agencies, except as
provided in (b)(2)(i) of this section for
U.S. representatives to these
organizations.

(ii) **Agency of a cooperating
government” includes all civilian and
military departments, branches,
missions, and other governmental
agencies of a cooperating national
government. Cooperating governments
are the national governments of
countries listed in Country Group A:1
(see Supplement No. 1 to part 740) and
the national governments of Argentina,
Austria, Finland, Ireland, Korea
(Republic of), Singapore, Sweden, and
Switzerland.

§740.7 Gift parcels and humanitarian
donations (GFT).

(a) Gift parcels (GIFT). (1) Scope. This
License Exception (GIFT) authorizes
exports and reexports of gift parcels by
an individual (donor) addressed to an
individual, or a religious, charitable or
educational organization (donee)
located in any destination for the use of
the donee or the donee’s immediate
family (and not for resale). The gift
parcel must be provided free of charge
to the donee. However, payment by the
donee of any handling charges or of any
fees levied by the importing country
(e.g., import duties, taxes, etc.) is not
considered to be a cost to the donee for
purposes of this definition of “gift
parcel.” 4

Note to paragraph (a) of this section: A gift
parcel, within the context of this License

4 Many foreign countries permit the entry, duty-
free, of gift parcels that conform to regulations
regarding contents and marking. To secure this
advantage, the sender should show the words
“U.S.A. Gift Parcel” on the addressee side of the
package and on any required customs declarations.
Information regarding the foreign postal regulations
is available at local post offices. Senders of gift
parcels who wish information regarding import
duties of a foreign country should contact the
nearest Commercial Office, Consulate or Embassy of
the country concerned.

Exception GIFT, does not include multiple
parcels exported in a single shipment for
delivery to individuals residing in a foreign
country. Such multiple gift parcels, if subject
to the General Prohibitions described in
§734.2(b) of the EAR, must be licensed by
BXA. (See § 748.9(e) of the EAR for licensing
of multiple gift parcels).

(2) Commodity, value and other
limitations. (i) Eligible commodities.
The commodities eligible for this
License Exception are as follows:

(A) The commodity must not be
controlled for chemical and biological
weapons (CB), missile technology (MT),
national security (NS), or nuclear
proliferation (NP) (see Commerce
Control List, part 774 of the EAR); and

(B) The commodity must be of a type
and in quantities normally given as gifts
between individuals.

(1) For Cuba, the only commodities
that may be included in a gift parcel are
the following items from Supplement
No. 1 to part 746 of the EAR: food,
vitamins, seeds, medicines, medical
supplies and devices, hospital supplies
and equipment, equipment for the
handicapped, clothing, personal
hygiene items, veterinary medicines and
supplies, fishing equipment and
supplies, soap-making equipment, and
in addition receive-only radio
equipment for reception of commercial/
civil AM/FM and short wave publicly
available frequency bands, and batteries
for such equipment.

(2) For all other destinations, eligible
commodities include all items described
in paragraph (a)(2)(i)(B)(1) of this
section as well as all other items
normally sent as gifts. Gold bullion,
gold taels, and gold bars are prohibited
as are items intended for resale or
reexport.

Example to paragraph (a) of this section. A
watch or piece of jewelry is normally sent as
a gift. However, multiple watches, either in
one package or in subsequent shipments,
would not qualify for such gift parcels
because the quantity exceeds that normally
given between individuals. Similarly, a
sewing machine or bicycle, within the dollar
limits of this License Exception, may be an
appropriate gift. However, subsequent
shipments of the same item to the same
donee would not be a gift normally given
between individuals.

(3) For purposes of paragraph
(a)(2)(ii)(B) of this section, clothing is
appropriate, except that export of
military wearing apparel to Country
Group D:1 or E:2 under this License
Exception is specifically prohibited,
regardless of whether all distinctive U.S.
military insignia, buttons, and other
markings are removed.

(ii) Import requirements. The
commodities must be acceptable in type
and quantity by the recipient country

for import as gifts. Commodities
exceeding the import limits may not be
included in gift parcels.

(iii) Frequency. Except for gift parcels
of food to Cuba, not more than one gift
parcel may be sent from the same donor
to the same donee in any one calendar
month. Parties seeking authorization to
exceed this limit due to compelling
humanitarian concerns (e.g., gifts of
medicine to relatives) should submit a
license application (BXA-748P) with
complete justification.

(iv) Value. The combined total
domestic retail value of all commodities
included in a gift parcel may not exceed
$400, except for gift parcels to Cuba
where the value of non-food items may
not exceed $200. There is no dollar
value limit on food contained in a gift
parcel to Cuba.

(3) How to export gift parcels. (i) A
gift parcel must be sent directly to the
donee by the individual donor, or for
such donor by a commercial or other
gift-forwarding service or organization.
Each gift parcel must show, on the
outside wrapper, the name and address
of the donor, as well as the name and
address of the donee, regardless of
whether sent by the donor or by a
forwarding service.

(ii) Each parcel must have the
notation “GIFT—Export License Not
Required” written on the addressee side
of the package and the symbol “GFT”
written on any required customs
declaration.

(b) Humanitarian donations (NEED).
(1) Scope. License Exception NEED
authorizes exports by groups or
organizations of donations to meet basic
human needs when those groups or
organizations have experience in
maintaining a verifiable system of
distribution that ensures delivery to the
intended beneficiaries.

(2) Basic human needs. Under License
Exception NEED, basic human needs are
defined as those requirements essential
to individual well-being: health, food,
clothing, shelter, and education. These
needs are considered to extend beyond
those of an emergency nature and those
that meet direct needs for mere
subsistence.

(3) Eligible donors. Eligible donors are
U.S. charitable organizations that have
an established record of involvement in
donative programs and experience in
maintaining and verifying a system of
distribution to ensure delivery of
commodities and software to the
intended beneficiaries. Eligible
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distribution arrangements may consist
of any one or more of the following:

(i) A permanent staff maintained in
the recipient country to monitor the
receipt and distribution of the donations
to the intended beneficiaries;

(i) Periodic spot-checks in the
recipient country by members of the
exporter’s staff; or

(iii) An agreement to utilize the
services of a charitable organization that
has a monitoring system in place.

(4) Donations. To qualify for export
under this License Exception, the items
must be provided free of charge to the
beneficiary. The payment by the
beneficiary, however, of normal
handling charges or fees levied by the
importing country (e.g., import duties,
taxes, etc.) is not considered to be a cost
to the beneficiary for purposes of this
section.

(5) Ineligible commodities and
software. The following commodities
and software are not eligible for this
License Exception:

(i) Commodities and software
controlled for national security,
chemical or biological weapons, and
nuclear non-proliferation, missile
technology or crime control reasons (see
supplement No. 1 to part 774 of the
EAR);

(ii) Exports for large-scale projects of
the kind associated with comprehensive
economic growth, such as dams and
hydroelectric plants; or

(iii) Exports to Cuba of medical items
excluded by § 746.2(a)(3) of the EAR.

(6) Eligible items. Eligible
commodities and software are those
listed in Supplement No. 2 to part 740.

(7) Additional recordkeeping
requirements. In addition to the
recordkeeping requirements in part 762
of the EAR, donors must keep records
containing the following information:

(i) The donor organization’s identity
and past experience as an exporter of
goods to meet basic human needs;

(ii) Past and current countries to
which the donative programs have been
and are being directed, with particular
reference to donative programs in
embargoed destinations;

(iii) Types of projects and
commodities involved in the donative
programs;

(iv) Specific class(es) of beneficiaries
of particular donated goods intended to
be exported under this License
Exception; and

(vi) Information concerning the source
of funding for the donative programs
and the projected annual value of
exports under this License Exception.

§740.8 Technology and software—
unrestricted (TSU).

(a) Operating technology and software
(OTS). (1) Scope. This License
Exception permits exports and reexports
of operation technology and software.
““Operation technology’’ is the minimum
technology necessary for the
installation, operation, maintenance
(checking), and repair of those products
that are lawfully exported or reexported
under a license, a License Exception, or
NLR. The “minimum necessary”’
operation technology does not include
technology for development or
production and includes use technology
only to the extent required to ensure
safe and efficient use of the product.
Individual entries in the software and
technology subcategories of the CCL
may further restrict the export or
reexport of operation technology under
this License Exception.

(2) Provisions and Destinations. (i)
Provisions. Operation software may be
exported or reexported under this
License Exception provided that both of
the following conditions are met:

(A) The operation software is the
minimum necessary to operate
equipment authorized for export or
reexport; and

(B) The operation software is in object
code.

(ii) Destinations. Operation software
and technology may be exported or
reexported to any destination to which
the equipment for which it is required
has been or is being legally exported or
reexported.

(b) Sales technology (STS). (1) Scope.
This License Exception authorizes
exports and reexports of sales
technology. “*Sales technology”’ is data
supporting a prospective or actual
quotation, bid, or offer to sell, lease, or
otherwise supply any item.

(2) Provisions and destinations. (i)
Provisions. Sales technology may be
exported or reexported under this
License Exception provided that:

(A) The technology is a type
customarily transmitted with a
prospective or actual quotation, bid, or
offer in accordance with established
business practice; and

(B) Neither the export nor the reexport
will disclose the detailed design,
production, or manufacture technology,
or the means of reconstruction, of either
the quoted item or its product. The
purpose of this limitation is to prevent
disclosure of technology so detailed that
the consignee could reduce the
technology to production.

(ii) Destinations. Sales technology
may be exported or reexported to any
destination.

Note: Neither this section nor its use means
that the U.S. Government intends, or is
committed, to approve a license application
for any commodity, plant, software, or
technology that may be the subject of the
transaction to which such quotation, bid, or
offer relates. Exporters are advised to include
in any quotations, bids, or offers, and in any
contracts entered into pursuant to such
quotations, bids, or offers, a provision
relieving themselves of liability in the event
that a license (when required) is not
approved by the Bureau of Export
Administration.

(c) Software updates (SUD). This
License Exception authorizes exports
and reexports of software updates that
are intended for and are limited to
correction of errors (“fixes” to “‘bugs’)
in software lawfully exported or
reexported (original software). Such
software updates may be exported or
reexported only to the same consignee
to whom the original software was
exported or reexported, and such
software updates may not enhance the
functional capacities of the original
software. Such software updates may be
exported or reexported to any
destination to which the software for
which they are required has been legally
exported or reexported.

(d) General Software Note (GSN):
““mass market” software. (1) Scope. This
License Exception authorizes exports
and reexports of “‘mass market”
software subject to the General Software
Note (see Supplement No. 2 to part 774
of the EAR; also referenced in this
section).5

(2) Provisions and destinations.

(i) Destinations. This License
Exception is available to all destinations
except Cuba, Iran, Libya, North Korea,
Sudan, and Syria.

(ii) Provisions. This License Exception
is available for software that is generally
available to the public by being:

(A) Sold from stock at retail selling
points, without restriction, by means of:

(1) Over the counter transactions;

(2) Mail order transactions; or

(3) Telephone call transactions; and

(B) Designed for installation by the
user without further substantial support
by the supplier.

§740.9 Baggage (BAG).

(a) Scope. This License Exception
authorizes individuals leaving the
United States and crew members of
exporting carriers to take to any
destination, as personal baggage, the
classes of commodities and software
described in this section.

5‘“Mass market” software may fall under the

classification of “‘general use” software for export
clearance purposes. Exporters should consult the
Census Bureau FTSR for possible SED
requirements.
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(b) Eligibility. Individuals leaving the
United States may export and reexport
any of the following commodities or
software to any destination or series of
destinations. Crew members may export
and reexport only commodities and
software described in paragraphs (b)(1)
and (b)(2) of this section to any
destination.

(1) Personal effects. Usual and
reasonable kinds and quantities for
personal use of wearing apparel, articles
of personal adornment, toilet articles,
medicinal supplies, food, souvenirs,
games, and similar personal effects, and
their containers.

(2) Household effects. Usual and
reasonable kinds and quantities for
personal use of furniture, household
effects, household furnishings, and their
containers.

(3) Vehicles. Usual and reasonable
kinds and quantities of vehicles, such as
passenger cars, station wagons, trucks,
trailers, motorcycles, bicycles, tricycles,
perambulators, and their containers.

(4) Tools of trade. Usual and
reasonable kinds and quantities of tools,
instruments, or equipment and their
containers for use in the trade,
occupation, employment, vocation, or
hobby of the traveler.

(c) Limits on eligibility. The export of
any commodity or software may be
limited or prohibited, if the kind or
guantity is in excess of the limits
described in this section. In addition,
the commodities or software must be:

(1) Owned by the individuals (or by
members of their immediate families) or
by crew members of exporting carriers
on the dates they depart from the United
States;

(2) Intended for and necessary and
appropriate for the use of the
individuals or members of their
immediate families, or by the crew
members of exporting carriers;

(3) Not intended for sale; and

(4) Not exported under a bill of lading
as cargo if exported by crew members.

(d) Special provision: unaccompanied
baggage. Individuals departing the
United States may ship unaccompanied
baggage, which is baggage sent from the
United States on a carrier other than
that on which an individual departs.
Crew members of exporting carriers may
not ship unaccompanied baggage.
Unaccompanied shipments under this
License Exception shall be clearly
marked “BAGGAGE.” Shipments of
unaccompanied baggage may be made at
the time of, or within a reasonable time
before or after departure of the
consignee or owner from the United
States. Personal baggage controlled for
chemical and biological weapons (CB),
missile technology (MT), national

security (NS) or nuclear
nonproliferation (NP) must be shipped
within 3 months before or after the
month in which the consignee or owner
departs the United States. However,
commodities controlled for CB, MT, NS
or NP may not be exported under this
License Exception to Country Group D
or Country Group E:2. (See Supplement
No. 1 to part 740.)

(e) Special provisions: shotguns and
shotgun shells. (1) A United States
citizen or a permanent resident alien
leaving the United States may export or
reexport shotguns with a barrel length of
18 inches or over and shotgun shells
under this License Exception, subject to
the following limitations:

(i) Not more than three shotguns may
be taken on any one trip.

(ii) The shotguns and shotgun shells
must be with the person’s baggage but
they may not be mailed.

(iii) The shotguns and shotgun shells
must be for the person’s exclusive use
for legitimate hunting or lawful sporting
purposes, scientific purposes, or
personal protection, and not for resale
or other transfer of ownership or
control. Accordingly, except as
provided in (e)(2) of this section,
shotguns may not be exported
permanently under this License
Exception. All shotguns and unused
shotgun shells must be returned to the
United States.

(2) A nonresident alien leaving the
United States may export or reexport
under this License Exception only such
shotguns and shotgun shells as he or she
brought into the United States under the
provisions of Department of Treasury
Regulations (27 CFR 178.115(d)).

§740.10 Aircraft and vessels (AVS).

These License Exceptions authorize
departure from the United States of
foreign registry civil aircraft on
temporary sojourn in the United States
and of U.S. civil aircraft for temporary
sojourn abroad; the export of equipment
and spare parts for permanent use on a
vessel or aircraft; and exports to vessels
or planes of U.S. or Canadian registry
and U.S. or Canadian Airlines’
installations or agents. Generally, no
License Exception symbol is necessary
for export clearance purposes; however,
when necessary, the symbol “AVS” may
be used.

(a) Aircraft on temporary sojourn. (1)
Foreign registered aircraft. An operating
civil aircraft of foreign registry that has
been in the United States on a
temporary sojourn may depart from the
United States under its own power for
any destination, provided that:

(i) No sale or transfer of operational
control of the aircraft to nationals of

Cuba, Iran, Irag, Libya, North Korea,
Sudan, or Syria has occurred while in
the United States;

(i) The aircraft is not departing for
the purpose of sale or transfer of
operational control to nationals of Cuba,
Iran, Irag, Libya, North Korea, Sudan, or
Syria; and

(iii) It does not carry from the United
States any item for which an export
license is required and has not been
granted by the U.S. Government.

(2) U.S. registered aircraft. (i) A civil
aircraft of U.S. registry operating under
an Air Carrier Operating Certificate,
Commercial Operating Certificate, or Air
Taxi Operating Certificate issued by the
Federal Aviation Administration or
conducting flights under operating
specifications approved by the Federal
Aviation Administration pursuant to 14
CFR part 129 of the regulations of the
Federal Aviation Administration, may
depart from the United States under its
own power for any destination,
provided that:

(A) The aircraft does not depart for
the purpose of sale, lease or other
disposition of operational control of the
aircraft, or its equipment, parts,
accessories, or components to a foreign
country or any national thereof;

(B) The aircraft’s U.S. registration will
not be changed while abroad;

(C) The aircraft is not to be used in
any foreign military activity while
abroad; and

(D) The aircraft does not carry from
the United States any item for which a
license is required and has not been
granted by the U.S. Government.

(i) Any other operating civil aircraft
of U.S. registry may depart from the
United States under its own power for
any destination, except to Cuba, Iran,
Irag, Sudan, Syria, Libya, and North
Korea (flights to these destinations
require a license), provided that:

(A) The aircraft does not depart for
the purpose of sale, lease or other
disposition of operational control of the
aircraft, or its equipment, parts,
accessories, or components to a foreign
country or any national thereof;

(B) The aircraft’s U.S. registration will
not be changed while abroad;

(C) The aircraft is not to be used in
any foreign military activity while
abroad;

(D) The aircraft does not carry from
the United States any item for which an
export license is required and has not
been granted by the U.S. Government;
and

(E) The aircraft will be operated while
abroad by a U.S. licensed pilot, except
that during domestic flights within a
foreign country, the aircraft may be
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operated by a pilot currently licensed by
that foreign country.

(3) Criteria. The following nine
criteria each must be met if the flight is
to qualify as a temporary sojourn. To be
considered a temporary sojourn, the
flight must not be for the purpose of sale
or transfer of operational control. An
export is for the transfer of operational
control unless the exporter retains each
of the following indicia of control:

(i) Hiring of cockpit crew. Right to hire
and fire the cockpit crew.

(ii) Dispatch of aircraft. Right to
dispatch the aircraft.

(iii) Selection of routes. Right to
determine the aircraft’s routes (except
for contractual commitments entered
into by the exporter for specifically
designated routes).

(iv) Place of maintenance. Right to
perform or obtain the principal
maintenance on the aircraft, which
principal maintenance is conducted
outside Cuba, Iran, Iraq, Libya, North
Korea, Sudan, or Syria, under the
control of a party who is not a national
of any of these countries. (The
minimum necessary in-transit
maintenance may be performed in any
country).

(v) Location of spares. Spares are not
located in Cuba, Iran, Irag, Libya, North
Korea, Sudan, or Syria.

(vi) Place of registration. The place of
registration is not changed to Cuba, Iran,
Irag, Libya, North Korea, Sudan, or
Syria.

(vii) No transfer of technology. No
technology is transferred to a national of
Cuba, Iran, Iraq, Libya, North Korea,
Sudan, or Syria, except the minimum
necessary in transit maintenance to
perform flight line servicing required to
depart safely.

(viii) Color and logos. The aircraft
does not bear the livery, colors, or logos
of a national of Cuba, Iran, Iraq, Libya,
North Korea, Sudan, or Syria.

(ix) Flight number. The aircraft does
not fly under a flight number issued to
a national of Cuba, Iran, Iraq, Libya,
North Korea, Sudan, or Syria as such a
number appears in the Official Airline
Guide.

(4) Reexports. Civil aircraft legally
exported from the United States may be
reexported under this section, provided
the restrictions described in this
paragraph (a) are met.

(b) Equipment and spare parts for
permanent use on a vessel or aircraft,
and ship and plane stores. (1) Vessel.
Equipment and spare parts for
permanent use on a vessel, when
necessary for the proper operation of
such vessel, may be exported or
reexported for use on board a vessel of
any registry, except a vessel registered

in Country Group D:1 (see Supplement
No. 1 to part 740), Cuba, or North Korea,
or owned or controlled by, or under
charter or lease to any of these countries
or their nationals. In addition, other
equipment and services for necessary
repair to fishing and fishery support
vessels of Country Group D:1 or North
Korea may be exported for use on board
such vessels when admitted into the
United States under governing
international fishery agreements.

(2) Aircraft. Equipment and spare
parts for permanent use on an aircraft,
when necessary for the proper operation
of such aircraft, may be exported or
reexported for use on board an aircraft
of any registry, except an aircraft
registered in, owned or controlled by, or
under charter or lease to a country
included in Country Group D:1, Cuba,
Libya, or North Korea, or a national of
any of these countries.

(3) Ship and plane stores. Usual and
reasonable kinds and quantities of the
following commodities may be exported
for use or consumption on board an
aircraft or vessel of any registry during
the outgoing and immediate return
flight or voyage. (Note that fuel and
related commodities that qualify as ship
or plane stores as described in this
License Exception must be exported
under the short supply License
Exception SPR (see § 754.2(h) of the
EAR.)

(i) Deck, engine, and steward
department stores, provisions, and
supplies for both port and voyage
requirements;

(i) Medical and surgical supplies;

(iii) Food stores;

(iv) Slop chest articles;

(v) Saloon stores or supplies.

(c) Shipments to U.S. or Canadian
vessels, planes and airline installations
or agents. (1) Exports to vessels or
planes of U.S. or Canadian registry.
Export may be made of the commodities
set forth in paragraph (c)(3) of this
section, for use by or on a specific vessel
or plane of U.S. or Canadian registry
located at any seaport or airport outside
the United States or Canada except a
port in Cuba, North Korea or Country
Group D:1 (excluding the PRC and
Romania), (see Supplement No. 1 to part
740) provided that such commodities
are all of the following: 6

(i) Ordered by the person in command
or the owner or agent of the vessel or
plane to which they are consigned;

(ii) Intended to be used or consumed
on board such vessel or plane and
necessary for its proper operation;

6 Where a validated license is required, see
§§748.2 and 748.4(g) of the EAR.

(iii) In usual and reasonable kinds and
quantities during times of extreme need;
and

(iv) Shipped as cargo for which a
Shipper’s Export Declaration (SED) is
filed with the carrier, except that an
SED is not required when any of the
commodities, other than fuel, is
exported by U.S. airlines to their own
aircraft abroad for their use.

(2) Exports to U.S. or Canadian
airline’s installation or agent. Exports of
the commodities set forth in paragraph
(c)(3) of this section, except fuel, may be
made to a U.S. or Canadian airline’s?
installation or agent in any foreign
destination except Cuba, North Korea,
or Country Group D:1 (excluding the
PRC and Romania), (see Supplement
No. 1 to part 740) provided such
commodities are all of the following:

(i) Ordered by a U.S. or Canadian
airline and consigned to its own
installation or agent abroad;

(ii) Intended for maintenance, repair,
or operation of aircraft registered in
either the United States or Canada, and
necessary for the aircraft’s proper
operation, except where such aircraft is
located in, or owned, operated or
controlled by, or leased or chartered to,
Cuba, North Korea or Country Group
D:1 (excluding the PRC) (see
Supplement No. 1 to part 740) or a
national of such country;

(iii) In usual and reasonable kinds and
gquantities; and

(iv) Shipped as cargo for which a
Shipper’s Export Declaration (SED) is
filed with the carrier, except that an
SED is not required when any of these
commodities is exported by U.S. airlines
to their own installations and agents
abroad for use in their aircraft
operations.

(3) Applicable commodities. This
paragraph (c) applies to the following
commodities, subject to the provisions
in paragraph (c)(1) and (c)(2) of this
section:

Note to paragraph (c)(3) of this section:
Fuel and related commodities for shipment
to vessels or planes of U.S. or Canadian
registry as described in this License
Exception must be shipped under the short

supply License Exception SPR (see § 754.2(h)
of the EAR);

(i) Deck, engine, and steward
department stores, provisions, and
supplies for both port and voyage
requirements;

(ii) Medical and surgical supplies;

(iii) Food stores;

(iv) Slop chest articles;

(v) Saloon stores or supplies; and

7 See Part 772 of the EAR for definitions of
United States and Canadian airlines.



12780

Federal Register / Vol. 61, No. 58 / Monday, March 25, 1996 / Rules and Regulations

(vi) Equipment and spare parts.

§740.11 Additional permissive reexports
(APR).

This License Exception allows the
following reexports:

(a) Reexports from Country Group A:1
and cooperating countries. Reexports
may be made from Country Group A:1
or from cooperating countries, provided
that:

(1) The reexport is made in
accordance with the conditions of an
export authorization from the
government of the reexporting country;

(2) The commodities being reexported
are not controlled for nuclear
nonproliferation, missile technology or
crime control reasons; and

(3) The reexport is destined to either:

(i) A country in Country Group B that
is not also included in Country Group
D:2, D:3, or D:4; Cambodia; or Laos; and
the commodity being reexported is both
controlled for national security reasons
and not controlled for export to Country
Group A:1; or

(ii) A country in Country Group D:1
only (National Security) (see
Supplement No. 1 to part 740), other
than Cambodia or Laos, and the
commodity being reexported is
controlled for national security reasons.

(b) Reexports to and among Country
Group A:1 and cooperating countries.

Reexports may be made to and among
Country Group A:1 and cooperating
countries, provided that eligible
commodities are for use or consumption
within a Country Group A:1 (see
Supplement No. 1 to part 740) or
cooperating country, or for reexport
from such country in accordance with
other provisions of the EAR. All
commodities except the following are
eligible for reexport to and among
Country Group A:1 and cooperating
countries:

(1) Computers with a CTP greater than
10,000 MTOPS to Hong Kong and South
Korea;

(2) Commodities controlled for
nuclear nonproliferation reasons.

(c) Reexports to a destination to
which direct shipment from the United
States is authorized under an unused
outstanding license may be made under
the terms of that license. Such reexports
shall be recorded in the same manner as
exports are recorded, regardless of
whether the license is partially or
wholly used for reexport purposes. (See
part 762 of the EAR for recordkeeping
requirements.)

(d) Reexports of any item from Canada
that, at the time of reexport, may be
exported directly from the United States
to the new country of destination under
any License Exception.

(e) Reexports (return) to the United
States of any item. If the reexporting
party requests written authorization
because the government of the country
from which the reexport will take place
requires formal U.S. Government
approval, such authorization will
generally be given.

(f) Reexports from a foreign
destination to Canada of any item if the
item could be exported to Canada
without a license.

(9) Reexports between Switzerland
and Liechtenstein.

(h) Shipments of foreign-made
products that incorporate U.S.-origin
components may be accompanied by
U.S.-origin controlled spare parts,
provided that they do not exceed 10
percent of the value of the foreign-made
product, subject to the restrictions in
§734.4 of the EAR.

(i) Reexport to Sudan of items
controlled by ECCNs 2A994, 3A993,
5A992, 5A995, 6A990, 6A994, 7A994,
8A992, 8A994, 9A990, 9A992, and
9A994. In addition, items in these
ECCNs are not counted as controlled
U.S. content for purposes of
determining license requirements for
U.S. parts, components, and materials
incorporated into foreign-made
products.

BILLING CODE 3510-DT-P
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Countries

Afghanistan
Algeria
Andorra
Angola
Antiqua
Argentina
Australia
Austria
Bahamas .
Bahrain
Bangladesh
Barbados
Barbuda
Belgium
Belize

Benin
Bhutan
Bolivia
Bosnia & Herzegovina
Botswana
Brazil

Brunei
Burkina Faso
Burma
Burundi
Cameroon
Canada
Cape Verde
Central African Republic
Chad

Chile
Colombia
Comoros
Congo

Costa Rica
Cote d'lvoire
Croatia
Cyprus
Czech Republic
Denmark
Djibouti
Dominica
Dominican Republic
Ecuador
Egypt

El Saivador
Equatorial Guinea
Eritrea
Ethiopia

Fiji

Finland
France
Gabon
Gambia, The
Germany
Ghana
Greece
Grenada
Guatemala
Guinea
Guinea-Bissau
Guyana

Haiti

Country Group B

Honduras

Hong Kong
Hungary

Iceland

India

Indonesia

ireland

Israel

Italy

Jamaica

Japan

Jordan

Kenya

Kiribati

Korea, South
Kuwait

Lebanon

Lesotho

Liberia
Liechtenstein
Luxembourg .
Macedonia, the Former Yugosiav Republic of
Madagascar
Malawi

Malaysia

Maldives

Mali

Malta

Marshall Islands
Mauritania
Mauritius

Mexico
Micronesia, Federated States of
Monaco

Morocco
Mozambique
Namibia

Nauru

Nepal
Netherlands

New Zealand
Nicaragua

Niger -
Nigeria

Norway

Oman

Pakistan

Palau

Panama

Papua New Guinea
Paraguay

Peru

Philippines

Poland

Portugal

Qatar

Saint Kitts & Nevis
Saint Lucia

Saint Vincent

San Marino

Sao Tome & Principe
Saudi Arabia
Senegal

Seychelles
Sierra Leone
Singapore
Slovakia
Slovenia
Solomon Islands
Somalia

South Africa
Spain

Sri Lanka
Surinam
Swaziland
Sweden
Switzerland
Taiwan
Tanzania
Thailand

Togo

Tonga

Trinidad & Tobago
Tunisia

Turkey

Tuvalu

Uganda

United Arab Emirates
United Kingdom
United States
Uruguay -
Vanuatu
Vatican City
Venezuela
Westemn Sahara
Western Samoa
Yemen

Zaire

Zambia
Zimbabwe
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Country Group C

[Reserved]
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Country Group D

[D:2) [0: 3] D: 4

X
X « X
X
X
X

* Certain Missile Technology projects have been identified in the following countries:

China M Series Missiles, CSS-2
india Agni, Prithvi, SLV-3 Satellite Launch Vehicle, Augmented Satellite Launch Vehicle (ASLV),
Polar Satellite Launch Vehicle (PSL\) Geostationary Sateliite Launch Vehicle (GSLV).

Iran Surface-to-Surface Missile Project, Scud Development Project
Korea, North No Dong |, Scud Development Project
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Country Group E
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Supplement No. 2 to Part 740—Items
That May Be Donated To Meet Basic
Human Needs Under the Humanitarian
License Exception

(a) Health

Equipment for the Handicapped

Hospital Supplies and Equipment

Laboratory Supplies and Equipment

Medical Supplies and Devices

Medicine-Processing Equipment

Medicines

Vitamins

Water Resources Equipment

Food

Agricultural Materials and Machinery Suited
to Small-Scale Farming Operations

Agricultural Research and Testing Equipment

Fertilizers

Fishing Equipment and Supplies Suited to
Small-Scale Fishing Operations

(b) Food

Insecticides

Pesticides

Seeds

Small-Scale Irrigation Equipment
Veterinary Medicines and Supplies

(c) Clothes and Household Goods

Bedding

Clothes

Cooking Utensils

Fabric

Personal Hygiene Items
Soap-Making Equipment
Weaving and Sewing Equipment

(d) Shelter

Building Materials
Hand Tools

(e) Education

Books

Individual School Supplies

School Furniture

Special Education Supplies and Equipment
for the Handicapped

(f) Basic Support Equipment and Supplies
Necessary To Operate and Administer the
Donative Program

Audio-Visual Aids for Training
Generators
Office Supplies and Equipment

PART 742—CONTROL POLICY—CCL
BASED CONTROLS

Sec.

742.1 Introduction.

742.2 Proliferation of chemical and
biological weapons.

742.3 Nuclear nonproliferation.

742.4 National security.

742.5 Missile technology.

742.6 Regional stability.

742.7 Crime control.

742.8 Anti-Terrorism: Iran.

742.9 Anti-Terrorism: Syria.

742.10 Anti-Terrorism: Sudan.

742.11 Specially designed implements of
torture.

742.12 High performance computers.

742.13 Communications intercepting
devices.

Supplement No. 1 to Part 742—
Nonproliferation of Chemical and Biological
Weapons

Supplement No. 2 to Part 742—Anti-
Terrorism Controls; Iran, Syria and Sudan
Contract Sanctity Dates and Related Policies
Supplement No. 3 to Part 742—High
Performance Computers; Safeguard
Conditions and Related Information

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 18 U.S.C. 2510 et seq.;
22 U.S.C. 3201 et seq.; 42 U.S.C. 21393; E.O.
12058, 3 CFR, 1978 Comp., p. 179; E.O.
12851, 3 CFR, 1993 Comp., p. 608; E.O.
12924, 3 CFR, 1994 Comp., p. 917; E.O.
12938, 3 CFR, 1994 Comp., p. 950; Notice of
August 15, 1995 (60 FR 42767, August 17,
1995).

§742.1 Introduction. In this part,
references to the Export Administration
Regulations (EAR) are references to 15 CFR
chapter VII, subchapter C.

(a) Scope. This part describes all the
reasons for control reflected in the
Country Chart in Supplement No. 1 to
part 738 of the EAR. In addition, it
includes licensing requirements and
licensing policies for the following
items that are not reflected on the
Country Chart: specially designed
implements of torture, high performance
computers, and communications
intercepting devices. This part is
organized so that it lists each reason for
control in the order (reading left to
right) in which the control appears on
the Country Chart. In addition to
describing the reasons for control and
licensing requirements and policies, this
part describes any applicable contract
sanctity provisions that may apply to
specific controls and includes a
description of any multilateral regime
under which specific controls are
maintained.

(b) Reasons for control listed on the
CCL not covered by this part. This part
describes the license requirements and
the licensing policies for all the
“*Reasons for Control’’ that are listed on
the Commerce Control List (CCL) except
“Short Supply” and ““U.N. Sanctions,”
which do not appear on the Country
Chart.

(1) Short Supply. ECCNSs containing
items subject to short supply controls
(““SS”) refer the exporter to part 754 of
the EAR. These ECCNs are: 0A980
(Horses for export by sea); 1C980
(certain inorganic chemicals); 1C981
(Crude petroleum, including
reconstituted crude petroleum, tar
sands, and crude shale oil); 1C982
(certain other petroleum products);
1C983 (Natural gas liquids and other
natural gas derivatives); 1C984 (certain
manufactured gas and synthetic natural
gas (except when commingled with
natural gas and thus subject to export

authorization from the Department of
Energy); and 1C988 (Western red cedar
(thuja plicata) logs and timber, and
rough, dressed and worked lumber
containing wane).

(2) U.N. Sanctions. The United
Nations imposes sanctions, short of
complete embargoes, against certain
countries which may result in controls
that supplement those otherwise
maintained under the EAR for that
particular country. This part does not
address license requirements and
licensing policies for controls
implementing U.N. sanctions. CCL
entries containing items subject to U.N.
sanctions will refer the exporter to part
746 of the EAR, Embargoes and Other
Special Controls, for any supplemental
controls that may apply to exports and
reexports involving these countries.

(c) Exports and reexports involving
Cuba, Libya, North Korea, Iraq, Iran,
and the Bosnian Serb-controlled areas
of Bosnia-Herzegovina. This part does
not cover license requirements and
licensing policies that apply to exports
and reexports to embargoed destinations
(Cuba, Libya, North Korea, Iraq, Iran and
the Bosnian-Serb controlled areas of
Bosnia-Herzegovina). These
comprehensive embargoes cover a
broader range of items than those
reflected in the CCL. If you are
exporting or reexporting to any of these
destinations, you should first review
part 746 of the EAR, Embargoes and
Other Special Controls.

(d) Anti-terrorism Controls on Cuba,
Libya, Iran, Iraq, North Korea, Sudan
and Syria. Commerce maintains anti-
terrorism controls on Iran, Syria and
Sudan under section 6(a) of the Export
Administration Act. Items controlled
under section 6(a) to these three
countries are described in Supplement
No. 2 to part 742. Commerce also
maintains controls under EAA section
6(j) of the EAA to Cuba, Libya, Iraq,
Iran, North Korea, Sudan and Syria.
Items controlled to these seven
countries under EAA section 6(j) are
also described in Supplement 2 to part
742. The Secretaries of Commerce and
State are required to notify appropriate
Committees of the Congress 30 days
before issuing a license for an item
controlled under section 6(j) to Cuba,
Libya, North Korea, Iran, Iraq, Sudan or
Syria. As noted in paragraph (c) of this
section, if you are exporting or
reexporting to Cuba, Libya, Iran, Iraq
and North Korea, you should review
Part 746 of the EAR, Embargoes and
Other Special Controls.

(e) End-user and end-use based
controls. This part does not cover
prohibitions and licensing requirements
for exports of items not included on the
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CCL that are subject to end-use and end-
user controls: certain nuclear end-uses;
certain missile end-uses; certain
chemical and biological weapons end-
uses; certain naval nuclear propulsion
end-uses; certain activities of U.S.
persons; certain exports to and for the
use of certain foreign vessels or aircraft;
and certain exports to all countries for
Libyan aircraft. Licensing requirements
and policies for these exports are
contained in part 744 of the EAR.

(f) Overlapping license policies. Many
items on the CCL are subject to more
than one type of control (e.g., national
security (NS), missile technology (MT),
nuclear nonproliferation (NP), regional
stability (RS)). In addition, applications
for all items on the CCL, other than
those controlled for short supply
reasons, may be reviewed for missile
technology (see § 742.5(b)(3) of this
part), nuclear nonproliferation (see
§742.3(b)(2) of this part), or chemical
and biological weapons (see
§742.3(b)(3) of this part), if the end-use
or end-user may be involved in certain
proliferation activities. Finally, many
multilaterally controlled items are
reviewed for anti-terrorism reasons if
they are destined for a terrorism-
supporting country (see paragraph (d) of
this section). Your application for a
license will be reviewed under all
applicable licensing policies. A license
will be issued only if an application can
be approved under all applicable
licensing policies.

§742.2 Proliferation of chemical and
biological weapons.

(a) License requirements. The
following controls are maintained in
support of the U.S. foreign policy of
opposing the proliferation and illegal
use of chemical and biological weapons:

(1) If CB Column 1 of the Country
Chart (Supplement No. 1 to part 738 of
the EAR) is indicated in the appropriate
ECCN, a license is required to all
destinations except Canada for the
following:

(i) Human pathogens, zoonoses,
toxins, animal pathogens, genetically
modified microorganisms and plant
pathogens identified in ECCNs 1C351,
1C352, 1C353 and 1C354; and

(i) Technology (ECCN 1E391) for the
production and/or disposal of
microbiological commodities described
in paragraph (a)(1)(i) of this section.

(2) If CB Column 2 of the Country
Chart (Supplement No. 1 to part 738 of
the EAR) is indicated in the appropriate
ECCN, a license is required to all
destinations except countries in Country
Group A:3 (see Supplement No. 1 to
part 740 of the EAR) (Australia Group
members) for the following:

(i) Chemicals identified in ECCN
1C350 (precursor and intermediate
chemicals used in the production of
chemical warfare agents).

(A) This licensing requirement
includes chemical mixtures containing
any chemicals identified in ECCN
1C350, except as specified in Note 2 to
that ECCN.

(B) This licensing requirement does
not include chemical compounds
created with any chemicals identified in
ECCN 1C350, unless those compounds
are also identified in ECCN 1C350.

(ii) Software (ECCN 1D390) for
process control that is specifically
configured to control or initiate
production of the chemical precursors
controlled by ECCN 1C350.

(iii) Technology (ECCN 1E390) for the
production and/or disposal of chemical
precursors described in ECCN 1C350,
and technology involving the following
for facilities designed or intended to
produce chemicals described in ECCN
1C350:

(A) Overall plant design;

(B) Design, specification, or
procurement of equipment;

(C) Supervision of construction,
installation, or operation of complete
plant or components thereof;

(D) Training of personnel; or

(E) Consultation on specific problems
involving such facilities.

(3) If CB Column 3 of the Country
Chart (Supplement No. 1 to part 738 of
the EAR) is indicated in the appropriate
ECCN, a license is required to Country
Group D:3 (see Supplement No. 1 to part
740 of the EAR) for the following:

(i) Equipment and materials identified
in ECCNSs 2B350 and 2B351 on the CCL,
which can be used in the production of
chemical weapons precursors or
chemical warfare agents, and equipment
and materials identified in ECCN 2B352,
which can be used in the production of
biological agents; and

(i) Technology (ECCN 2E301) for
production of the commodities covered
in ECCNs 2B350, 2B351, 2B352, 2B353
and 2B354.

(b) Licensing policy. (1) License
applications for the items described in
paragraph (a) of this section will be
considered on a case-by-case basis to
determine whether the export or
reexport would make a material
contribution to the design,
development, production, stockpiling,
or use of chemical or biological
weapons. When an export or reexport is
deemed to make such a contribution,
the license will be denied.

(2) The following factors are among
those that will be considered to
determine what action should be taken
on individual license applications:

(i) The specific nature of the end-use;

(ii) The significance of the export and
reexport in terms of its contribution to
the design, development, production,
stockpiling, or use of chemical or
biological weapons;

(iii) The nonproliferation credentials
of the importing country;

(iv) The types of assurances or
guarantees against design, development,
production, stockpiling, or use of
chemical or biological weapons that are
given in a particular case; and

(v) The existence of a pre-existing
contract.

(3) BXA will review license
applications in accordance with the
licensing policy described in paragraph
(b)(2) of this section for items not
described in paragraph (a) of this
section that:

(i) Require a license for reasons other
than short supply;

(ii) Are destined to any country
except countries in Country Group A:3
(see Supplement No. 1 to part 740 of the
EAR) (Australia Group members); and

(iii) Could be destined for the design,
development, production, stockpiling,
or use of chemical or biological
weapons, or for a facility engaged in
such activities.

(c) Contract sanctity. Contract sanctity
dates are set forth in Supplement No. 1
to part 742. Applicants who wish that
a preexisting contract be considered in
reviewing their license applications
must submit documentation sufficient
to establish the existence of such a
contract.

(d) Australia Group. The Australia
Group, a multilateral body that works to
halt the spread of chemical and
biological weapons, has developed
common control lists of items
specifically related to chemical and
biological weapons. Australia Group
members are listed in Country Group
A:3 (see Supplement No. 1 to part 740
of the EAR). Controls on items listed in
paragraph (a) of this section are
consistent with lists agreed to in the
Australia Group.

§742.3 Nuclear nonproliferation.

(a) License requirements. Section
309(c) of the Nuclear Non-Proliferation
Act of 1978 requires BXA to identify
items subject to the EAR that could be
of significance for nuclear explosive
purposes if used for activities other than
those authorized at the time of export or
reexport. ECCNs on the CCL that
include the symbol “NP 1" or ““NP 2”
in the “Country Chart” column of the
“License Requirements” section identify
items that could be of significance for
nuclear explosive purposes and are
therefore subject to licensing
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requirements under this part and under
section 309(c) of the Nuclear Non-
Proliferation Act of 1978. These items
are referred to as ““The Nuclear Referral
List” and are subject to the following
licensing requirements:

(1) If NP Column 1 of the Country
Chart (Supplement No. 1 to part 738 of
the EAR) is indicated in the appropriate
ECCN, a license is required to all
destinations except Nuclear Suppliers
Group (NSG) member countries
(Country Group A:4) (see Supplement
No. 1 to part 740 of the EAR).

(2) If NP Column 2 of the Country
Chart (Supplement No. 1 to part 738 of
the EAR) is indicated in the applicable
ECCN, a license is required to Country
Group D:2 (see Supplement No. 1 to part
740 of the EAR).

(3) Other nuclear-related license
requirements are described in 8§ 744.2
and 744.5 of the EAR.

(b) Licensing policy. (1) To implement
the controls in paragraph (a) of this
section, the following factors are among
those used to determine what action
should be taken on individual
applications:

(i) Whether the items to be transferred
are appropriate for the stated end-use
and whether that stated end-use is
appropriate for the end-user;

(ii) The significance for nuclear
purposes of the particular item;

(iif) Whether the items to be exported
or reexported are to be used in research
on, or for the development, design,
manufacture, construction, operation, or
maintenance of, any reprocessing or
enrichment facility;

(iv) The types of assurances or
guarantees given against use for nuclear
explosive purposes or proliferation in
the particular case;

(v) Whether any party to the
transaction has been engaged in
clandestine or illegal procurement
activities;

(vi) Whether an application for a
license to export or reexport to the end-
user has previously been denied, or
whether the end-user has previously
diverted items received under a general
license, a License Exception, or a
validated license to unauthorized
activities;

(vii) Whether the export or reexport
would present an unacceptable risk of
diversion to a nuclear explosive activity
or unsafeguarded nuclear fuel-cycle
activity described in § 744.2(a) of the
EAR; and

(viii) The nonproliferation credentials
of the importing country, based on
consideration of the following factors:

(A) Whether the importing country is
a party to the Nuclear Non-Proliferation
Treaty (NPT) or to the Treaty for the

Prohibition of Nuclear Weapons in Latin
America (Treaty of Tlatelolco) or to a
similar international legally-binding
nuclear nonproliferation agreement;

(B) Whether the importing country
has all of its nuclear activities, facilities,
or installations that are operational,
being designed, or under construction
under International Atomic Energy
Agency (IAEA) safeguards or equivalent
full scope safeguards;

(C) Whether there is an agreement for
cooperation in the civil uses of atomic
energy between the U.S. and the
importing country;

(D) Whether the actions, statements,
and policies of the government of the
importing country are in support of
nuclear nonproliferation and whether
that government is in compliance with
its international obligations in the field
of non-proliferation;

(E) The degree to which the
government of the importing country
cooperates in non-proliferation policy
generally (e.g., willingness to consult on
international nonproliferation issues);
and

(F) Information on the importing
country’s nuclear intentions and
activities.

(2) In addition, BXA will review
license applications in accordance with
the licensing policy described in
paragraph (b) of this section for items
not on the Nuclear Referral List that:

(i) Require a license on the CCL for
reasons other than *‘short supply;” and

(ii) Are intended for a nuclear related
end-use or end-user.

(3) For the People’s Republic of
China, the general licensing policy for
applications for those items that would
make a direct and significant
contribution to nuclear weapons and
their delivery systems is extended
review or denial.

(c) Contract sanctity. Contract sanctity
provisions are not available for license
applications reviewed under this
section.

(d) Nuclear Suppliers Group. Most
items on the Nuclear Referral List that
require a license under NP Column No.
1 on the Country Chart (see Supplement
No. 1 to part 738 of the EAR) are
contained in the Annex to the
“*Guidelines for Transfers of Nuclear-
Related Dual-Use Equipment, Material,
and Related Technology” (the Annex),
as published by the International
Atomic Energy Agency in INFCIRC/254/
Revision 1/Part 2. The adherents to
INFCIRC/254/Revision 1/Part 2, which
includes the Nuclear Suppliers
Guidelines, have agreed to establish
export licensing procedures for the
transfer of items identified in the
Annex. Items that are listed as requiring

a license under NP Column No. 2 on the
Country Chart (see Supplement No. 1 to
part 738 of the EAR) are not included

in the Annex and are controlled only by
the United States.

§742.4 National security.

(a) License requirements. It is the
policy of the United States to restrict the
export and reexport of items that would
make a significant contribution to the
military potential of any other country
or combination of countries that would
prove detrimental to the national
security of the United States.
Accordingly, a license is required for
exports and reexports to all
destinations, except Canada, for all
items in ECCNSs on the CCL that include
NS Column 1 in the Country Chart
column of the “‘License Requirements”
section. A license is required to all
destinations except Country Group A:1
and cooperating countries (see
Supplement No. 1 to part 740) for all
items in ECCNs on the CCL that include
NS Column 2 in the Country Chart
column of the “‘License Requirements”
section. The purpose of the controls is
to ensure that these items do not make
a contribution to the military potential
of countries in Country Group D:1 (see
Supplement No. 1 to part 740 of the
EAR) that would prove detrimental to
the national security of the United
States. License Exception GBS is
available for the export and reexport of
certain national security controlled
items to Country Group B (see § 740.3(b)
and Supplement No. 1 to part 740 of the
EAR).

(b) Licensing policy. (1) The policy for
national security controlled items
exported or reexported to any country
except a country in Country Group D:1
(see Supplement No. 1 to part 740 of the
EAR) is to approve applications unless
there is a significant risk that the items
will be diverted to a country in Country
Group D:1.

(2) Except for those countries
described in paragraphs (b)(5) through
(b)(7) of this section, the general policy
for exports and reexports of items to
Country Group D:1 (see Supplement No.
1 to part 740 of the EAR) is to approve
applications when BXA determines, on
a case-by-case basis, that the items are
for civilian use or would otherwise not
make a significant contribution to the
military potential of the country of
destination that would prove
detrimental to the national security of
the United States.

(3) To permit such policy judgments
to be made, each application is
reviewed in the light of prevailing
policies with full consideration of all
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aspects of the proposed transaction. The
review generally includes:

(i) An analysis of the kinds and
guantities of items to be shipped;

(ii) Their military or civilian uses;

(iii) The unrestricted availability
abroad of the same or comparable items;

(iv) The country of destination;

(v) The ultimate end-users in the
country of destination; and

(vi) The intended end-use.

(4) Although each proposed
transaction is considered individually,
items described in Advisory Notes on
the Commerce Control List are more
likely to be approved than others.

(5) In recognition of efforts made to
adopt safeguard measures for exports
and reexports, Bulgaria, Latvia,
Kazakhstan, Lithuania, Mongolia, and
Russia are accorded enhanced favorable
consideration licensing treatment.

(6) The general policy for Cambodia
and Laos is to approve license
applications when BXA determines, on
a case-by-case basis, that the items are
for an authorized use in Cambodia or
Laos and are not likely to be diverted to
another country or use contrary to the
national security or foreign policy
controls of the United States.

(7) For the People’s Republic of
China, the general licensing policy is to
approve applications, except that those
items that would make a direct and
significant contribution to electronic
and anti-submarine warfare, intelligence
gathering, power projection, and air
superiority receive extended review or
denial. Each application will be
considered individually. Items may be
approved even though they may
contribute to Chinese military
development or the end-user or end-use
is military. Note that the Advisory Notes
in the CCL headed ““Note for the
People’s Republic of China’ provide
guidance on equipment likely to be
approved more rapidly for China.

(c) Contract sanctity. Contract sanctity
provisions are not available for license
applications reviewed under this
section.

(d) [Reserved]

§742.5 Missile technology.

(a) License requirements. (1) In
support of U.S. foreign policy to limit
the proliferation of missiles, a license is
required to export and reexport items
related to the design, development,
production, or use of missiles. These
items are identified in ECCNs on the
CCL as MT Column No. 1 in the Country
Chart column of the “License
Requirements’ section. Licenses for
these items are required to all
destinations, except Canada, as
indicated by MT Column 1 of the

Country Chart (see Supplement No. 1 to
part 738 of the EAR).

(2) The term “missiles” is defined as
rocket systems (including ballistic
missile systems, space launch vehicles,
and sounding rockets) and unmanned
air vehicle systems (including cruise
missile systems, target drones, and
reconnaissance drones) capable of
delivering at least 500 kilograms (kg)
payload to a range of at least 300
kilometers (km).

(b) Licensing policy. (1) Applications
to export and reexport items identified
in ECCNs on the CCL as MT Column
No. 1 in the Country Chart column of
the “License Requirements’ section will
be considered on a case-by-case basis to
determine whether the export or
reexport would make a material
contribution to the proliferation of
missiles. Applications for exports and
reexports of such items contained in
Category 7A or described by ECCN
9A101 on the CCL will be considered
more favorably if such exports or
reexports are determined to be destined
to a manned aircraft, satellite, land
vehicle, or marine vessel, in quantities
appropriate for replacement parts for
such applications. When an export or
reexport is deemed to make a material
contribution to the proliferation of
missiles, the license will be denied.

(2) The following factors are among
those that will be considered in
reviewing individual applications.

(i) The specific nature of the end-use;

(ii) The significance of the export and
reexport in terms of its contribution to
the design, development, production, or
use of missiles;

(iii) The capabilities and objectives of
the missile and space programs of the
recipient country;

(iv) The nonproliferation credentials
of the importing country;

(v) The types of assurances or
guarantees against design, development,
production, or use of missiles that are
given in a particular case; and

(vi) The existence of a preexisting
contract.

(3) Controls on other items. BXA will
review license applications, in
accordance with the licensing policy
described in paragraph (b)(1) of this
section, for items not described in
paragraph (a) of this section that:

(i) Require a validated license for
reasons other than short supply; and

(ii) Could be destined for the design,
development, production, or use of
missiles, or for a facility engaged in
such activities.

(c) Contract sanctity. The following
contract sanctity dates have been
established:

(1) License applications for batch
mixers specified in ECCN 1B115.a
involving contracts that were entered
into prior to January 19, 1990, will be
considered on a case-by-case basis.

(2) License applications subject to
ECCN 1B115.b or .c that involve a
contract entered into prior to March 7,
1991, will be considered on a case-by-
case basis.

(3) Applicants who wish that a pre-
existing contract be considered in
reviewing their license applications
must submit documentation sufficient
to establish the existence of a contract.

(d) Missile Technology Control
Regime. Missile Technology Control
Regime (MTCR) members are listed in
Country Group A:2 (see Supplement No.
1 to part 740 of the EAR). Controls on
items identified in paragraph (a) of this
section are consistent with the list
agreed to in the MTCR and included in
the MTCR Annex.

§742.6 Regional stability.

(a) License requirements. The
following controls are maintained in
support of U.S. foreign policy to
maintain regional stability:

(1) As indicated in the CCL and in RS
Column 1 of the Country Chart (see
Supplement No. 1 to part 738 of the
EAR), a license is required to all
destinations, except Canada, for items
described on the CCL under ECCNs
6A002.a.1, a.2, a.3, or .c; 6A003.b.3 and
b.4; 6D102 (only software for
development of items in 6A002.a.1, a.2,
a.3 or .c); 6E001 (only technology for
development of items in 6A002.a.1, a.2,
a.3, and .c, or 6A003.b.3 and b.4); 6E002
(only technology for production of items
in 6A002.a.1, a.2, a.3, or .c, or 6A003.b.3
or b.4); 7D001 (only software for
development or production of items in
7A001, 7A002, or 7A003); 7E001 (only
technology for the development of
inertial navigation systems, inertial
equipment, and specially designed
components therefor for civil aircraft);
7E002 (only technology for the
production of inertial navigation
systems, inertial equipment, and
specially designed components therefor
for civil aircraft).

(2) As indicated in the CCL and in RS
Column 2 of the Country Chart (see
Supplement No. 1 to part 738 of the
EAR), a license is required to any
destination except countries in Country
Group A:1 (see Supplement No. 1 to
part 740 of the EAR), Iceland and New
Zealand for military vehicles and
certain commodities (specially
designed) used to manufacture military
equipment, described on the CCL in
ECCNs 0A018.c, 1B018.a, 2B018, and
9A018.a and .b.
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(b) Licensing policy. (1) Applications
to export and reexport items described
in paragraph (a)(1) of this section will be
reviewed on a case-by-case basis to
determine whether the export or
reexport could contribute directly or
indirectly to any country’s military
capabilities in a manner that would alter
or destabilize a region’s military balance
contrary to the foreign policy interests
of the United States.

(2) Applications to export and
reexport commodities described in
paragraph (a)(2) of this section will
generally be considered favorably on a
case-by-case basis unless there is
evidence that the export or reexport
would contribute significantly to the
destabilization of the region to which
the equipment is destined.

(c) Contract sanctity. Contract sanctity
provisions are not available for license
applications reviewed under this
section.

(d) U.S. controls. Although the United
States seeks cooperation from like-
minded countries in maintaining
regional stability controls, at this time
these controls are maintained only by
the United States.

§742.7 Crime control.

(a) License requirements. In support of
U.S. foreign policy to promote the
observance of human rights throughout
the world, a license is required to export
and reexport crime control and
detection equipment, related technology
and software as follows:

(1) Crime control and detection
instruments and equipment and related
technology and software identified in
the appropriate ECCNs on the CCL
under CC Column No. 1 in the Country
Chart column of the ““License
Requirements” section. A license is
required to countries listed in CC
Column 1 (Supplement No. 1 to part 738
of the EAR). Items affected by this
requirement are identified on the CCL
under the following ECCNs: 0A982,
0A984, 0A985, OE984, 1A984, 3A980,
3A981, 3D980, 3E980, 4A003
(fingerprint computers only), 4A980,
4D001 (for fingerprint computers only),
4D980, 4E001 (for fingerprint computers
only); 4E980, 6A002 (police-model
infrared viewers only), 6E001 (for
police-model infrared viewers only),
6E002 (for police-model infrared
viewers only), and 9A980.

(2) Shotguns with a barrel length of 24
inches or more identified in ECCN
0A984 on the CCL under CC Column
No. 2 in the Country Chart column of
the “License Requirements” section
regardless of end-user to countries listed
in CC Column 2 (Supplement No. 1 to
part 738 of the EAR).

(3) Shotguns with barrel length over
24 inches, identified in ECCN 0A984 on
the CCL under CC Column No. 3 in the
Country Chart column of the “‘License
Requirements’ only if for sale or resale
to police or law enforcement entities to
countries listed in CC Column 3
(Supplement No. 1 to part 738 of the
EAR).

(b) Licensing policy. Applications for
items controlled under this section will
generally be considered favorably on a
case-by-case basis unless there is
evidence that the government of the
importing country may have violated
internationally recognized human rights
and that the judicious use of export
controls would be helpful in deterring
the development of a consistent pattern
of such violations or in distancing the
United States from such violations.

(c) Contract sanctity. Contract sanctity
provisions are not available for license
applications reviewed under this
section.

(d) U.S. controls . Although the
United States seeks cooperation from
like-minded countries in maintaining
controls on crime control and detection
items, at this time these controls are
maintained only by the United States.

§742.8 Anti-Terrorism: Iran.

(a) License requirements. (1) If AT
column 1 or AT column 2 of the
Country Chart (Supplement No. 1 to
Part 738 of the EAR) is indicated in the
appropriate ECCN, a license is required
for export to Iran for anti-terrorism
purposes. In addition, portable electric
power generators and related software
and technology (ECCNs 2A994, 2D994
and 2E994) are controlled for export to
Iran for anti-terrorism purposes. See
paragraph (a)(5) of this section for
controls maintained by the Department
of the Treasury.

(2) If AT column 1 or AT column 2
of the Country Chart (Supplement No. 1
to part 738 of the EAR) is indicated in
the appropriate ECCN, a license is
required for reexport to Iran for anti-
terrorism purposes, except for ECCNs
2A994, 3A993, 5A992, 5A995, 6A990,
6A994, 7A994, 8A992, 8A994, 9A990,
9A992 and 9A994. In addition, items in
these ECCNs are not counted as
controlled U.S. content for the purpose
of determining license requirements for
U.S. parts, components or materials
incorporated into foreign-made
products. However, the export from the
United States to any destination with
knowledge that they will be reexported
directly or indirectly, in whole or in
part to Iran is prohibited without a
license. See § 740.9 of the EAR for
additional information. See paragraph
(a)(5) of this section for controls

maintained by the Department of the
Treasury.

(3) The Secretary of State has
designated Iran as a country whose
Government has repeatedly provided
support for acts of international
terrorism.

(4) In support of U.S. foreign policy
on terrorism-supporting countries, BXA
maintains two types of anti-terrorism
controls on the export and reexport of
items described in Supplement 2 to part
742.

(i) Items described in paragraphs
(c)(1) through (c)(5) of Supplement No.
2 to part 742 are controlled under
section 6(j) of the Export Administration
Act, as amended (EAA), if destined to
military, police, intelligence or other
sensitive end-users.

(ii) Items described in paragraphs
(c)(2) through (c)(5) of Supplement No.
2 to part 742 destined to non-sensitive
end-users, as well as items described in
paragraphs (c)(6) through (c)(39) to all
end-users, are controlled to Iran under
section 6(a) of the EAA. (See
Supplement No. 2 to part 742 for more
information on items controlled under
sections 6(a) and 6(j) of the EAA and
§750.6 of the EAR for procedures for
processing license applications for items
controlled under EAA section 6(j).)

(5) Exports and certain reexports to
Iran are subject to a comprehensive
embargo administered by the
Department of the Treasury’s Office of
Foreign Assets Control (OFAC). If you
wish to export or reexport to Iran, the
Government of Iran or any entity owned
or controlled by that Government, you
should review part 746 of the EAR and
consult with OFAC. Please note that
authorization from OFAC constitutes
authorization under the EAR and no
separate license or authorization from
BXA is required.

(b) Licensing policy. (1) The Iran-Iraq
Arms Non-Proliferation Act of October
23, 1992, requires BXA to deny licenses
for items controlled to Iran for national
security (section 5 of the 1979 EAA) or
foreign policy reasons (section 6 of the
1979 EAA), absent contract sanctity or
a Presidential waiver. License
applications for which contract sanctity
is established may be considered under
policies in effect prior to the enactment
of that Act. Otherwise, licenses for such
items to Iran are subject to a general
policy of denial.

(2) License applications for items
controlled under section 6(a) of the EAA
will also be reviewed to determine
whether requirements of section 6(j)
apply. Whenever the Secretary of State
determines that an export or reexport
could make a significant contribution to
the military potential of Iran, including
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its military logistics capability, or could
enhance Iran’s ability to support acts of
international terrorism, the Secretaries
of State and Commerce will notify the
Congress 30 days prior to the issuance
of a license.

(c) Contract sanctity. Contract sanctity
dates and related policies for Iran are
listed in Supplement No. 2 to part 742.
Applicants who wish a pre-existing
contract to be considered must submit
sufficient evidence to establish the
existence of a contract.

(d) U.S. controls. Although the United
States seeks cooperation from like-
minded countries in maintaining anti-
terrorism controls, at this time these
controls are maintained only by the
United States.

§742.9 Anti-terrorism: Syria.

(a) License requirements. (1) If AT
Column 1 of the Country Chart
(Supplement No. 1 to part 738 of the
EAR) is indicated in the appropriate
ECCN, a license is required for export
and reexport to Syria for anti-terrorism
purposes.

(2) The Secretary of State has
designated Syria as a country whose
government has repeatedly provided
support for acts of international
terrorism.

(3) In support of U.S. foreign policy
against terrorism, BXA maintains two
types of anti-terrorism controls on the
export and reexport to Syria of items
described in Supplement No. 2 to part
742.

(i) Items described in paragraphs
(c)(1) through (c)(5) of Supplement No.
2 to part 742, if destined to military,
police, intelligence or other end-users in
Syria, are controlled under section 6(j)
of the Export Administration Act, as
amended (EAA).

(ii) Items listed in paragraphs (c)(1)
through (c)(5) of Supplement No. 2 to
part 742 destined to other end-users in
Syria, as well as items to all end-users
listed in (c)(6) through (c)(8), (c)(10)
through (c)(14), (c)(16) through (c)(19),
and (c)(22) through (c)(39) of
Supplement No. 2 to part 742, are
controlled to Syria under section 6(a) of
the EAA.

(b) Licensing policy. (1) Applications
for export and reexport to all end-users
in Syria of the following items will
generally be denied:

(i) Items that are controlled for
chemical and biological weapons
proliferation reasons to any destination.
These are items that contain CB Column
1, CB Column 2, or CB Column 3 in the
Country Chart column of the “‘License
Requirements” section of an ECCN on
the CCL.

(ii) Military-related items controlled
for national security reasons to any
destination. These are items that contain
NS Column 1 in the Country Chart
column of the “‘License Requirements”
section in an ECCN on the CCL and is
controlled by equipment or material
entries ending in the number ““18.”

(iii) Items that are controlled for
missile proliferation reasons to any
destination. These are items that have
an MT Column 1 in the Country Chart
column of the “‘License Requirements”
section of an ECCN on the CCL.

(iv) All aircraft (powered and
unpowered), helicopters, engines, and
related spare parts and components.
These are items controlled to any
destination for national security reasons
and items controlled to Syria for anti-
terrorism purposes. Such items contain
an NS Column 1, NS Column 2, or AT
Column 1 in the Country Chart column
of the “License Requirements” section
of an ECCN on the CCL. Note that,
consistent with the general rule that
applies to computing U.S. parts and
components content incorporated in
foreign made products, all aircraft-
related items that require a license to
Syria will be included as controlled US
content for purposes of such license
requirements.

(v) Cryptographic, cryptoanalytic, and
cryptologic items controlled to any
destination for national security
reasons. Such items contain an AT
Column 1 and an NS Column 1 or NS
Column 2 in the Country Chart column
of the ““License Requirements” section
of an ECCN on the CCL.

(vi) Explosive device detectors
controlled under ECCN 2A993.

(2) Applications for export and
reexport to Syria of all other items
described in paragraph (a) of this
section, and not described by paragraph
(b)(1) of this section, will generally be
denied if the export or reexport is
destined to a military end-user or for
military end-use. Applications for non-
military end-users or for non-military
end-uses will be considered on a case-
by-case basis.

(3) Notwithstanding the provisions of
paragraphs (b)(1) and (b)(2), of this
section, applications for Syria will be
considered on a case-by-case basis if:

(i) The transaction involves the
reexport to Syria of items where Syria
was not the intended ultimate
destination at the time of original export
from the United States, provided that
the exports from the U.S. occurred prior
to the applicable contract sanctity date
(or, where the contract sanctity date is
December 16, 1986, prior to June 18,
1987).

(i) The U.S. content of foreign-
produced commodities is 20% or less by
value; or

(iii) The commodities are medical
items.

Note to paragraph (b) of this section:
Applicants who wish any of the factors
described in paragraph (b) of this section to
be considered in reviewing their license
applications must submit adequate
documentation demonstrating the value of
the U.S. content, the specifications and
medical use of the equipment, or the date of
export from the United States.

(4) License applications for items
reviewed under 6(a) controls will also
be reviewed to determine the
applicability of 6(j) controls to the
transaction. When it is determined that
an export or reexport could make a
significant contribution to the military
potential of Syria, including its military
logistics capability, or could enhance
Syria’s ability to support acts of
international terrorism, the Secretaries
of State and Commerce will notify the
Congress 30 days prior to issuance of a
license.

(c) Contract sanctity. Contract sanctity
dates and related licensing policies for
Syria are set forth in Supplement No. 2
to part 742. Applicants who wish a pre-
existing contract to be considered must
submit sufficient documentation to
establish the existence of a contract.

(d) U.S. controls. Although the United
States seeks cooperation from like-
minded countries in maintaining anti-
terrorism controls, at this time these
controls are maintained only by the
United States.

§742.10 Anti-terrorism: Sudan.

(a) License requirements. (1) If AT
column 1 or AT column 21 of the
Country Chart (Supplement No. 1 to
part 738 of the EAR) is indicated in the
appropriate ECCN, a license is required
for export to Sudan for anti-terrorism
purposes.

(2) If AT column 1 or AT column 2
of the Country Chart (Supplement No. 1
to part 738 of the EAR) is indicated in
the appropriate ECCN, a license is
required for reexport to Sudan for anti-
terrorism purposes, except for ECCNs
2A994, 3A993, 5A992, 5A995, 6A990,
6A994, 7A994, 8A992, 8A994, 9A990,
9A992 and 9A994. In addition, items in
these ECCNSs are not counted as
controlled U.S. content for the purpose

1AT column 1 refers to items controlled to Iran,
Sudan, and Syria for anti-terrorism purposes. AT
column 2 refers to additional items controlled to
Iran and Sudan for anti-terrorism purposes. In
addition, items included in ECCNs 2A994, 2D994
and 2E994 are controlled to Iran for anti-terrorism
purposes.
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of determining license requirements for
U.S. parts, components or materials
incorporated into foreign made
products. However, the export from the
United States to any destination with
knowledge that they will be reexported
directly or indirectly, in whole or in
part to Sudan is prohibited without a
license. See § 740.9 of the EAR for
additional information.

(3) The Secretary of State has
designated Sudan as a country whose
government has repeatedly provided
support for acts of international
terrorism.

(4) In support of U.S. foreign policy
against terrorism, BXA maintains anti-
terrorism controls on the export and
reexport to Sudan of items described in
Supplement No. 2 to part 742.

(i) Items described in paragraph (c)(1)
through (c)(5) of Supplement No. 2 to
part 742 if destined to military, police,
intelligence or other sensitive end-users
in Sudan are controlled under section
6(j) of the Export Administration Act, as
amended (EAA).

(ii) Items listed in paragraphs (c)(1)
through (c)(5) of Supplement No. 2 to
part 742 destined to other end-users in
Sudan, as well as items to all end-users
listed in (c)(6) through (c)(14) and
(c)(16) through (c)(39) of Supplement
No. 2 to part 742 are controlled to
Sudan under section 6(a) of the EAA.

(b) Licensing policy. (1) Applications
for export and reexport to all end-users
in Sudan of the following items will
generally be denied:

(i) Items that are controlled for
chemical and biological weapons
proliferation reasons to any destination.
These are items that contain CB Column
1, CB Column 2, or CB Column 3 in the
Country Chart column of the “‘License
Requirements” section of an ECCN on
the CCL.

(ii) Military-related items controlled
for national security reasons to any
destination. These are items that contain
NS Column 1 in the Country Chart
column of the “‘License Requirements”
section of an ECCN on the CCL and is
controlled by equipment or material
entries ending in the number “18.”

(iii) Items that are controlled for
missile proliferation reasons to any
destination. These are items that contain
a MT Column 1 in the Country Chart
column of the “‘License Requirements”
section of an ECCN on the CCL.

(iv) All aircraft (powered and
unpowered), helicopters, engines, and
related spare parts and components.
These are items controlled to any
destination for national security reasons
and items controlled to Sudan for anti-
terrorism reasons. Such items contain
an NS Column 1, NS Column 2, or AT

Column 1 in the Country Chart column
of the ““License Requirements’ section
of an ECCN on the CCL. Note that,
consistent with the general rule that
applies to computing U.S. parts and
components content incorporated in
foreign made products, all aircraft-
related items that require a license to
Sudan will be included as controlled US
content for purposes of such license
requirements.

(v) Cryptographic, cryptoanalytic, and
cryptologic items controlled to any
destination. These are items that contain
an NS Column 1, NS Column 2, AT
Column 1 or AT Column 2 in the
Country Chart column of the “‘License
Requirements” section of an ECCN on
the CCL.

(vi) Explosive device detectors
controlled under ECCN 2A993.

(2) Applications for the export and
reexport of all other items described in
paragraph (a) of this section, and not
described in paragraph (b)(1) of this
section, will be denied if the export or
reexport is destined to a military end-
user or for military end-use.
Applications for non-military end-users
or for non-military end-uses will be
considered on a case-by-case basis.

(3) Notwithstanding the provisions of
paragraphs (b)(1) and (b)(2) of this
section, applications for Sudan will be
considered on a case-by-case basis if:

(i) The transaction involves the
reexport to Sudan of items where Sudan
was not the intended ultimate
destination at the time of original export
from the United States, provided that
the exports from the U.S. occurred prior
to the applicable contract sanctity date.

(if) The U.S. content of foreign-
produced commaodities is 20% or less by
value; or

(iii) The commodities are medical
items.

Note to paragraph (b) of this section:
Applicants who wish any of the factors
described in paragraph (b)(4) of this section
to be considered in reviewing their license
applications must submit adequate
documentation demonstrating the value of
the U.S. content, the specifications and
medical use of the equipment, or the date of
export from the United States.

(4) License applications for items
reviewed under 6(a) controls will also
be reviewed to determine the
applicability of 6(j) controls to the
transaction. When it is determined that
an export or reexport could make a
significant contribution to the military
potential of Sudan, including its
military logistics capability, or could
enhance Sudan’s ability to support acts
of international terrorism, the
appropriate committees of the Congress
will be notified 30 days before issuance

of a license to export or reexport such
items.

(c) Contract sanctity. Contract sanctity
dates and related licensing information
for Sudan are set forth in Supplement
No. 2 to part 742. Applicants who wish
a pre-existing contract to be considered
must submit sufficient documentation
to establish the existence of a contract.

(d) U.S. controls. Although the United
States seeks cooperation from like-
minded countries in maintaining anti-
terrorism controls, at this time these
controls are maintained only by the
United States.

§742.11 Specially designed implements of
torture.

(a) License requirements. In support of
U.S. foreign policy to promote the
observance of human rights throughout
the world, a license is required to export
specially designed implements of
torture controlled by 0A983 to all
destinations, including Canada.

(b) Licensing policy. Applications for
such licenses will generally be denied to
all destinations.

(c) Contract sanctity. The contract
sanctity date is November 9, 1995.
Contract sanctity will be a factor in
considering only applications for export
to the NATO countries, Japan, Australia,
and New Zealand.

(d) U.S. controls. Although the United
States seeks cooperation from like-
minded countries in maintaining
controls on implements of torture, at
this time these controls are maintained
only by the United States.

§742.12 High performance computers.

(a) License and recordkeeping
requirements. (1) This section contains
special provisions for exports, reexports,
and certain intra-country transfers of
high performance computers, including
software, and technology. This section
affects the following ECCNs: 4A001,
4A002, 4A003, 4D001, 4D002, and
4EQ01. It applies to computers with a
Composite Theoretical Performance
(CTP) greater than 2000, stated in
Million Theoretical Operations Per
Second (MTOPS). Licenses are required
under this section for ECCN’s having an
“XP” under ““Reason for Control”’ when
License Exception CTP is not available
(see § 740.3(e) of the EAR). License
requirements reflected in this section
are based on particular destinations,
end-users, or end-uses. For the
calculation of CTP, see the Technical
Note that follows the Advisory Notes for
Category 4 in the Commerce Control
List. Note that License Exception CTP
contains restrictions on access by
nationals of certain countries, and on
reexports and transfers of computers.
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(2) In recognition of the strategic and
proliferation significance of high
performance computers, a license is
required for the export or reexport of
high performance computers to
destinations, end-users, and end-uses,
as specified in this section and on the
CCL. These license requirements
supplement requirements that apply for
other control reasons, such as nuclear
nonproliferation provided in § 742.3 of
the EAR. The license requirements
described in this § 742.12 are not
reflected on the Country Chart
(Supplement No. 1 to part 738 of the
EAR). Four Computer Country Tiers
have been established for the purposes
of these controls. Countries included in
Computer Tiers 1, 2, and 3 are listed in
License Exception CTP in § 740.3(e) of
the EAR. Computer Tier 4 consists of
Cuba, Iran, Irag, Libya, North Korea,
Sudan, and Syria.

(3) Exporters must keep accurate
records of each export to any
destination of a computer with a CTP
equal to or greater than 2,000 MTOPS,
irrespective of whether the export is
made under License Exception or
otherwise. These records will be made
available to the U.S. Government upon
request. The records will include the
following information:

(i) Date of shipment;

(ii) Name and address of the end-user
and each intermediate consignee;

(iii) CTP of each computer in
shipment;

(iv) Volume of computers in
shipment;

(v) Dollar value of shipment; and

(vi) End-Use.

(4) Exporters are hereby notified that
consistent with the commitments
reached with the Wassenaar
Arrangement, exporters will be required
to submit to BXA consolidated reports
on exports to certain destinations every
six months of computers with a CTP
equal to or greater than 2,000 MTOPS.
These reports will include for each such
export all the information required to be
kept pursuant to paragraph (3) of
§742.12(a). Exports of computers above
2,000 MTOPS to certain destinations
will be subject to the reporting
requirement once the initial elements of
the Wassenaar Arrangement are
adopted, and the first report will be due
thereafter.

(b) Licensing policy. Licensing
policies described in this section vary
according to the country of destination,
and the end-use or end-user involved in
the transaction. Note that in addition,
license applications for items covered
by §742.12 will also be reviewed under
the nuclear nonproliferation licensing
policy in 8 742.3(b). In certain cases,

licenses may be subject to safeguard
conditions. The specific conditions that
may be imposed by BXA will depend on
the country of destination, and the end-
use or end-user of the export. BXA may
also require end-use certification which,
in appropriate cases, is certified by the
government of the importing country.
The range of possible safeguard
conditions and related information are
provided in Supplement No. 3 to part
742.

(1) Computer Tier 1.

(i) License requirement. No license is
required under this § 742.12 for exports
or reexports of computers to and among
countries listed in Computer Tier 1, for
consumption in such countries or other
disposition in accordance with the EAR.

(i) Licensing policy. A license is not
required under this § 742.12.

(2) Computer Tier 2.

(i) License requirement. A license is
required to export or reexport a
computer having a Composite
Theoretical Performance (CTP) greater
than 10,000 Millions of Theoretical
Operations Per Second (MTOPS) to a
country in Computer Tier 2.

(i) Licensing policy. License
applications for a country in Computer
Tier 2 will generally be approved.

(3) Computer Tier 3.

(i) License requirement.

(A) A license is required to export or
reexport computers with a CTP greater
than 2,000 MTOPS to countries in
Computer Tier 3 to military end-users
and end-uses and to nuclear, chemical,
biological, or missile end-users and end-
uses defined in part 744 of the EAR in
Computer Tier 3 countries.

(B) A license is required to export or
reexport computers with a CTP greater
than 7,000 MTOPS to all end-users and
end-uses located in countries in
Computer Tier 3.

(ii) Licensing policy. License
applications for exports and reexports to
military end-users and end-uses and
nuclear, chemical, biological, or missile
end-users and end-uses defined in part
744 of the EAR in countries in
Computer Tier 3 will be reviewed on a
case-by-case basis using the following
criteria:

(A) The presence and activities of
countries and end-users of national
security and proliferation concern and
the relationships that exist between the
government of the importing country
and such countries and end-users;

(B) The ultimate consignee’s
participation in, or support of, any of
the following:

(1) Activities that involve national
security concerns; or

(2) Nuclear, chemical, biological or
missile proliferation activities described
in part 744 of the EAR;

(C) The extent to which the importing
country is involved in nuclear,
chemical, biological, or missile
proliferation activities described in part
744 of the EAR,;

(D) The end-user, whether the end-use
is single-purpose or multiple-purpose.

(iii) Licensing policy for other end-
uses and end-users. License
applications for exports and reexports to
other end-users and end-uses located in
countries in Computer Tier 3 will
generally be approved.

(4) Computer Tier 4.

(i) License requirement. A license is
required to export or reexport any items
covered by this section to a country in
Country Tier 4.

(ii) Licensing policy. The licensing
policies for countries in Computer Tier
4 are the same as described in the
following EAR sections: for Sudan see
§742.10(b); for Syria see § 742.9(b); for
Cuba see §746.2; for Iran see § 746.7; for
Iraq see § 746.3; for Libya see § 746.4;
and for North Korea see § 746.5.

(c) Contract sanctity. Contract sanctity
provisions are not available for license
applications involving exports and
reexports of high performance
computers.

(d) High performance computer
regime. The United States and Japan
participate in a high performance
computer regime. Other countries are
expected to join. The regime provides
uniform and effective safeguards to
protect high performance computers
from unauthorized destinations, end-
users and end-uses.

§742.13 Communications intercepting
devices.

(a) License requirement. (1) As set
forth in ECCN 5A980, a license is
required for the export or reexport to
any destination, including Canada, of
any electronic, mechanical, or other
device primarily useful for surreptitious
interception of wire or oral
communications. This control
implements a provision of the Omnibus
Crime Control and Safe Streets Act of
1968 (Public Law 90-361). This license
requirement is not reflected on the
Country Chart (Supplement No. 1 to
part 738 of the EAR).

(2) Communications intercepting
devices are electronic, mechanical, or
other devices that can be used for
interception of wire or oral
communications if their design renders
them primarily useful for surreptitious
listening even though they may also
have innocent uses. A device is not
restricted merely because it is small or
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may be adapted to wiretapping or
eavesdropping. Some examples of
devices to which these restrictions
apply are: the martini olive transmitter;
the infinity transmitter; the spike mike;
and the disguised microphone
appearing as a wristwatch, cufflink, or
cigarette pack; etc. The restrictions do
not apply to devices such as the
parabolic microphone or other
directional microphones ordinarily used
by broadcasters at sports events, since
these devices are not primarily useful
for surreptitious listening.

(b) Licensing policy. (1) License
applications will generally be approved
for:

(i) A provider of wire or electronic
communication services or an officer,
agent, or employee of, or person under
contract with, such a provider in the
normal course of the business of
providing that wire or electronic
communication service; and

(ii) Officers, agents, or employees of,
or person under contract with the
United States, one of the 50 States, or
a political subdivision thereof, when
engaged in the normal course of
government activities.

(2) Other applications will generally
be denied.

(c) Contract sanctity. Contract sanctity
provisions are not available for license
applications involving exports and
reexports of communications
interception devices.

(d) U.S. controls. Controls on this
equipment are maintained by the United
States government in accordance with
the Omnibus Crime Control and Safe
Streets Act of 1968.

Supplement No. 1 to Part 742—
Nonproliferation of Chemical and
Biological Weapons

Note: Exports and reexports of items in
performance of contracts entered into before
the applicable contract sanctity date(s) will
be eligible for review on a case-by-case basis
or other applicable licensing policies that
were in effect prior to the contract sanctity
date. The contract sanctity dates set forth in
this Supplement are for the guidance of
exporters. Contract sanctity dates are
established in the course of the imposition of
foreign policy controls on specific items and
are the relevant dates for the purpose of
licensing determinations involving such
items. If you believe that a specific contract
sanctity date is applicable to your
transaction, you should include all relevant
information with your license application.

(1) The contract sanctity date for exports to
Iran or Syria of dimethyl
methylphosphonate, methyl
phosphonyldifluoride, phosphorous
oxychloride, thiodiglycol, dimethylamine
hydrochloride, dimethylamine, ethylene
chlorohydrin (2-chloroethanol), and
potassium fluoride is April 28, 1986.

(2) The contract sanctity date for exports to
Iran or Syria of dimethyl phosphite (dimethyl
hydrogen phosphite), methyl
phosphonyldichloride, 3-quinuclidinol, N,N-
diisopropylamino-ethane-2-thiol, N,N-
diisopropylaminoethyl-2-chloride, 3-
hydroxy-1-methylpiperidine, trimethyl
phosphite, phosphorous trichloride, and
thionyl chloride is July 6, 1987.

(3) The contract sanctity date for exports to
Iran or Syria of items in ECCNs 1C351,
1C352, 1C353 and 1C354 is February 22,
1989.

(4) The contract sanctity date for exports to
Iran of dimethyl methylphosphonate,
methylphosphonyl difluoride, phosphorus
oxychloride, and thiodiglycol is February 22,
1989.

(5) The contract sanctity date for exports to
Iran, Libya or Syria of potassium hydrogen
fluoride, ammonium hydrogen fluoride,
sodium fluoride, sodium bifluoride,
phosphorus pentasulfide, sodium cyanide,
triethanolamine, diisopropylamine, sodium
sulfide, and N,N -diethylethanolamine is
December 12, 1989.

(6) The contract sanctity date for exports to
all destinations (except Iran or Syria) of
phosphorus trichloride, trimethyl phosphite,
and thionyl chloride is December 12, 1989.
For exports to Iran or Syria, paragraph (2) of
this Supplement applies.

(7) The contract sanctity date for exports to
all destinations (except Iran, Libya or Syria)
of 2-chloroethanol and triethanolamine is
January 15, 1991. For exports of 2-
chloroethanol to Iran or Syria, paragraph (1)
of this Supplement applies. For exports of
triethanolamine to Iran, Libya or Syria,
paragraph (5) of this Supplement applies.

(8) The contract sanctity date for exports to
all destinations (except Iran, Libya or Syria)
of chemicals controlled by ECCN 1C350 is
March 7, 1991, except for applications to
export the following chemicals: 2-
chloroethanol, dimethyl methylphosphonate,
dimethyl phosphite (dimethyl hydrogen
phosphite), methylphosphonyl dichloride,
methylphosphonyl difluoride, phosphorus
oxychloride, phosphorous trichloride,
thiodiglycol, thionyl chloride
triethanolamine, and trimethyl phosphite.
(See also paragraphs (6) and (7) of this
Supplement.) For exports to Iran, Libya or
Syria, see paragraphs (1) through (6) of this
Supplement.

(9) The contract sanctity date for exports
and reexports of the following commodities
and technical data is March 7, 1991:

(i) Equipment (for producing chemical
weapon precursors and chemical warfare
agents) described in ECCNs 2B350 and
2B351;

(ii) Equipment and materials (for
producing biological agents) described in
ECCN 2B352; and

(iii) Technology (for the production of
equipment and materials described in 2B351
and 2B352) described in ECCN 2E301.

(10) The contract sanctity date for license
applications subject to § 742.2(b)(3) of this
part is March 7, 1991.

(11) The contract sanctity date for
reexports of chemicals controlled under
ECCN 1C350 is March 7, 1991, except that
the contract sanctity date for reexports of

these chemicals to Iran, Libya or Syria is
December 12, 1989.

(12) The contract sanctity date for
reexports of human pathogens, zoonoses,
toxins, animal pathogens, genetically
modified microorganisms and plant
pathogens controlled by ECCNs 1C351,
1C352, 1C353 and 1C354 is March 7, 1991.

Supplement No. 2 to Part 742—Anti-
Terrorism Controls; Iran, Syria, and
Sudan Contract Sanctity Dates and
Related Policies

Note: Exports and reexports of items in
performance of contracts entered into before
the applicable contract sanctity date(s) will
be eligible for review on a case-by-case basis
or other applicable licensing policies that
were in effect prior to the contract sanctity
date. The contract sanctity dates set forth in
this Supplement are for the guidance of
exporters. Contract sanctity dates are
established in the course of the imposition of
foreign policy controls on specific items and
are the relevant dates for the purpose of
licensing determinations involving such
items. If you believe that a specific contract
sanctity date is applicable to your
transaction, you should include all relevant
information with your license application.
BXA will determine any applicable contract
sanctity date at the time an application with
relevant supporting documents is submitted.

(a) Terrorist-supporting countries. The
Secretary of State has designated Cuba, Iran,
Irag, Libya, North Korea, Sudan and Syria as
countries whose governments have
repeatedly provided support for acts of
international terrorism under section 6(j) of
the Export Administration Act (EAA).

(b) Items controlled under EAA sections
6(j) and 6(a). Whenever the Secretary of State
determines that an export or reexport to any
of these countries could make a significant
contribution to the military potential of such
country, including its military logistics
capability, or could enhance the ability of
such country to support acts of international
terrorism, the item is subject to mandatory
control under section EAA 6(j) and the
Secretaries of Commerce and State are
required to notify appropriate Committees of
the Congress 30 days before a license for such
an item may be issued.

(1) On December 28, 1993, the Secretary of
State determined that the export to Cuba,
Libya, Iran, Irag, North Korea, Sudan or Syria
of items described in paragraphs (c)(1)
through (c)(5) of this Supplement, if destined
to military, police, intelligence or other
sensitive end-users, are controlled under
EAA section 6(j). Therefore, the 30-day
advance Congressional notification
requirement applies to the export or reexport
of these items to sensitive end-users in any
of these countries.

(2) License applications for items
controlled to designated terrorist-supporting
countries under EAA section 6(a) will also be
reviewed to determine whether the
Congressional notification requirements of
EAA section 6(j) apply.

(3) Items controlled for anti-terrorism
reasons under section 6(a) to Iran, Sudan and
Syria are:
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(i) items described in paragraphs (c)(1)
through (c)(5) to non-sensitive end-users, and

(ii) the following items to all end-users: for
Iran, items in paragraphs (c)(6) through
(c)(39) of this Supplement; for Sudan, items
in paragraphs (c)(6) through (c)(14), and
(c)(16) through (c)(39) of this Supplement; for
Syria, items in paragraphs (c)(6) through
(c)(8), (c)(10) through (c)(14), (c)(16) through
(€)(19), and (c)(22) through (c)(39) of this
Supplement.

(c) The license requirements and licensing
policies for items controlled for anti-
terrorism reasons to Iran, Syria and Sudan
are generally described in §§742.8, 742.9 and
742.10 of this part. This Supplement
provides guidance on licensing policies for
Syria and Sudan and related contract sanctity
dates that may be available for transactions
benefitting from pre-existing contracts
involving Syria and Sudan. This supplement
also provides information on licensing
policies and contract sanctity dates for Iran.
Exporters are advised that the Treasury
Department’s Office of Foreign Assets
Control administers a comprehensive trade
and investment embargo against Iran (See
Executive Orders 12957 and 12959 of March
15, 1995 and May 6, 1995, respectively.)
Exporters are further advised that exports
and reexports to Iran of items that are listed
on the CCL as requiring a license for national
security or foreign policy reasons are subject
to a policy of denial under the Iran-lraq Arms
Non-Proliferation Act of October 23, 1992 (50
U.S.C. 1701 note (1994)). Transactions
involving Iran and benefitting from a contract
that pre-dates October 23, 1992 may be
considered under the applicable licensing
policy in effect prior to that date.

(1) All items subject to national security
controls.

(i) Iran. Applications for all end-users in
Iran will generally be denied.

(A) Contract sanctity date for military end-
users or end-uses of items valued at $7
million or more: January 23, 1984.

(B) Contract sanctity date for military end-
users or end-uses of all other national
security controlled items: September 28,
1984.

(C) Contract sanctity date for non-military
end-users or end-uses: August 28, 1991,
unless otherwise specified in paragraphs
(c)(2) through (c)(39) of this Supplement.

(ii) Syria. Applications for military end-
users or military end-uses in Syria will
generally be denied. Applications for non-
military end-users or end-uses will be
considered on a case-by-case basis, unless
otherwise specified in paragraphs (c)(2)
through (c)(39) of this Supplement. No
contract sanctity date is available for items
valued at $7 million or more to military end-
users or end-uses. The contract sanctity date
for all other items for all end-users: December
16, 1986.

(iii) Sudan. Applications for military end-
users or military end-uses in Sudan will
generally be denied. Applications for non-
military end-users or end-uses will be
considered on a case-by-case basis. Contract
sanctity date: January 19, 1996, unless a prior
contract sanctity date applies (e.g., items first
controlled to Sudan for foreign policy
reasons under EAA section 6(j) have a
contract sanctity date of December 28, 1993).

(2) All items subject to chemical and
biological weapons proliferation controls.
Applications for all end-users in Iran, Syria
or Sudan of these items will generally be
denied. See Supplement No. 1 to part 742 for
contract sanctity dates for Iran and Syria.
Contract sanctity date for Sudan: January 19,
1996, unless a prior contract sanctity date
applies (e.g., items first controlled to Sudan
for foreign policy reasons under EAA section
6(j) have a contract sanctity date of December
28, 1993), or unless an earlier date for any
item is listed in Supplement 1 to part 742.

(3) All items subject to missile proliferation
controls (MTCR). Applications for all end-
users in Iran, Syria or Sudan will generally
be denied. Contract sanctity provisions for
Iran and Syria are not available. Contract
sanctity date for Sudan: January 19, 1996,
unless a prior contract sanctity date applies
(e.g., items first controlled to Sudan for
foreign policy reasons under EAA section 6(j)
have a contract sanctity date of December 28,
1993).

(4) All items subject to nuclear weapons
proliferation controls (NRL).

(i) Iran. Applications for all end-users in
Iran will generally be denied. No contract
sanctity date is available.

(ii) Syria. Applications for military end-
users or end-uses to Syria will generally be
denied. Applications for non-military end-
users or end-uses will be considered on a
case-by-case basis. No contract sanctity date
is available.

(iii) Sudan. Applications for military end-
users or end-uses in Sudan will generally be
denied. Applications for export and reexport
to non-military end-users or end-uses will be
considered on a case-by-case basis. No
contract sanctity date is available.

(5) All military-related items, i.e.,
applications for export and reexport of items
controlled by CCL entries ending with the
number ““18”.

(i) Iran. Applications for all end-users in
Iran will generally be denied. Contract
sanctity date: see paragraph (c)(1)(i) of this
Supplement.

(ii) Syria. Applications for all end-users in
Syria will generally be denied. Contract
sanctity date: see paragraph (c)(1)(ii) of this
Supplement.

(iii) Sudan. Applications for all end-users
in Sudan will generally be denied. Contract
sanctity date for Sudan: January 19, 1996,
unless a prior contract sanctity date applies
(e.g., items first controlled to Sudan for
foreign policy reasons under EAA section 6(j)
have a contract sanctity date of December 28,
1993).

(6) All aircraft (powered and unpowered),
helicopters, engines, and related spare parts
and components.

(i) Iran. Applications for all end-users in
Iran will generally be denied.

(A) Contract sanctity date for helicopters
exceeding 10,000 Ibs. empty weight or fixed
wing aircraft valued at $3 million or more:
January 23, 1984.

(B) Contract sanctity date for other
helicopters and aircraft and gas turbine
engines therefor: September 28, 1984.

(C) Contract sanctity date for helicopter or
aircraft parts and components controlled by
9A994: October 22, 1987.

(i) Syria. Applications for all end-users in
Syria will generally be denied.

(A) There is no contract sanctity for
helicopters exceeding 10,000 Ibs. empty
weight or fixed wing aircraft valued at $3
million or more; except that passenger
aircraft, regardless of value, have a contract
sanctity date of December 16, 1986, if
destined for a regularly scheduled airline
with assurance against military use.

(B) Contract sanctity date for helicopters
with 10,000 Ibs. empty weight or less: April
28, 1986.

(C) Contract sanctity date for other aircraft
and gas turbine engines therefor: December
16, 1986.

(D) Contract sanctity date for helicopter or
aircraft parts and components controlled by
9A994: August 28, 1991.

(iii) Sudan. Applications for all end-users
in Sudan will generally be denied. Contract
sanctity date: January 19, 1996.

(7) Heavy duty, on-highway tractors.

(i) Iran. Applications for all end-users in
Iran will generally be denied. Contract
sanctity date: August 28, 1991.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria will
generally be denied. Applications for non-
military end-users or for non-military end-
uses in Syria will be considered on a case-
by-case basis. Contract sanctity date: August
28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan will
generally be denied. Applications for non-
military end-users or for non-military end-
uses in Sudan will be considered on a case-
by-case basis. Contract sanctity date: January
19, 1996.

(8) Off-highway wheel tractors of carriage
capacity 9t (10 tons) or more.

(i) Iran. Applications for all end-users in
Iran will generally be denied. Contract
sanctity date: October 22, 1987.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria will
generally be denied. Applications for non-
military end-users or for non-military end-
uses in Syria will be considered on a case-
by-case basis. Contract sanctity date: August
28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan will
generally be denied. Applications for non-
military end-users or for non-military end-
uses in Sudan will be considered on a case-
by-case basis. Contract sanctity date: January
19, 1996.

(9) Large diesel engines (greater than 400
horsepower) and parts to power tank
transporters.

(i) Iran. Applications for all end-users in
Iran will generally be denied. Contract
sanctity date: October 22, 1987.

(ii) Sudan. Applications for military end-
users or for military end-uses in Sudan will
generally be denied. Applications for non-
military end-users or for non-military end-
uses in Sudan will be considered on a case-
by-case basis. Contract sanctity date: January
19, 1996.

(10) Cryptographic, cryptoanalytic, and
cryptologic equipment.

(i) Iran. Applications for all end-users in
Iran will generally be denied.
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(A) Contract sanctity date for military end-
users or end-uses of cryptographic,
cryptoanalytic, and cryptologic equipment
that was subject to national security controls
on October 22, 1987: see paragraph (c)(1)(i)
of this Supplement.

(B) Contract sanctity date for all other
cryptographic, cryptoanalytic, and
cryptologic equipment for all end-users:
October 22, 1987.

(ii) Syria. A license is required for all
national security-controlled cryptographic,
cryptoanalytic, and cryptologic equipment to
all end-users. Applications for all end-users
in Syria will generally be denied. Contract
sanctity date for cryptographic,
cryptoanalytic, and cryptologic equipment
that was subject to national security controls
on August 28, 1991: see paragraph (c)(1)(ii)
of this Supplement.

(iii) Sudan. Applications for all end-users
in Sudan of any such equipment will
generally be denied. Contract sanctity date
for Sudan: January 19, 1996, unless a prior
contract sanctity date applies (e.g., items first
controlled to Sudan for foreign policy
reasons under EAA section 6(j) have a
contract sanctity date of December 28, 1993).

(11) Navigation, direction finding, and
radar equipment.

(i) Iran. Applications for all end-users in
Iran will generally be denied.

(A) Contract sanctity date for military end-
users or end-uses of navigation, direction
finding, and radar equipment that was
subject to national security controls on
August 28, 1991: see paragraph (c)(1)(i) of
this Supplement.

(B) Contract sanctity date for all other
navigation, direction finding, and radar
equipment for all end-users: October 22,
1987.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of such
equipment will generally be denied.
Applications for non-military end-users or
for non-military end-uses in Syria will be
considered on a case-by-case basis.

(A) Contract sanctity date for exports of
navigation, direction finding, and radar
equipment that was subject to national
security controls on August 28, 1991: see
paragraph (c)(1)(ii) of this Supplement.

(B) Contract sanctity date for all other
navigation, direction finding, and radar
equipment: August 28, 1991.

(i) Sudan. Applications for military end-
users or for military end-uses in Sudan will
generally be denied. Applications for non-
military end-users or for non-military end-
uses in Sudan will be considered on a case-
by-case basis. Contract sanctity date for
Sudan: January 19, 1996, unless a prior
contract sanctity date applies (e.g., items first
controlled to Sudan for foreign policy
reasons under EAA section 6(j) have a
contract sanctity date of December 28, 1993).

(12) Electronic test equipment.

(i) Iran. Applications for all end-users in
Iran will generally be denied.

(A) Contract sanctity date for military end-
users or end-uses of electronic test
equipment that was subject to national
security controls on October 22, 1987: see
paragraph (c)(1)(i) of this Supplement.

(B) Contract sanctity date for all other
electronic test equipment for all end-users:
October 22, 1987.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of such
equipment will generally be denied.
Applications for non-military end-users or
for non-military end-uses in Syria will be
considered on a case-by-case basis.

(A) Contract sanctity date for electronic test
equipment that was subject to national
security controls on August 28, 1991: see
paragraph (c)(1)(ii) of this Supplement.

(B) Contract sanctity date for all other
electronic test equipment: August 28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
such equipment will generally be denied.
Applications for non-military end-users or
for non-military end-uses in Sudan will be
considered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996,
unless a prior contract sanctity date applies
(e.g., items first controlled to Sudan for
foreign policy reasons under EAA section 6(j)
have a contract sanctity date of December 28,
1993).

(13) Mobile communications equipment.

(i) Iran. Applications for all end-users in
Iran of such equipment will generally be
denied.

(A) Contract sanctity date for military end-
users or end-uses of mobile communications
equipment that was subject to national
security controls on October 22, 1987: see
paragraph (c)(1)(i) of this Supplement.

(B) Contract sanctity date for all end-users
of all other mobile communications
equipment: October 22, 1987.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of such
equipment will generally be denied.
Applications for non-military end-users or
for non-military end-uses in Syria will be
considered on a case-by-case basis.

(A) Contract sanctity date for mobile
communications equipment that was subject
to national security controls on August 28,
1991: see paragraph (c)(1)(ii) of this
Supplement.

(B) Contract sanctity date for exports of all
other mobile communications equipment:
August 28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
such equipment will generally be denied.
Applications for non-military end-users or
for non-military end-uses in Sudan will be
considered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996,
unless a prior contract sanctity date applies
(e.g., items first controlled to Sudan for
foreign policy reasons under EAA section 6(j)
have a contract sanctity date of December 28,
1993).

(14) Acoustic underwater detection
equipment.

(i) Iran. Applications for all end-users in
Iran of such equipment will generally be
denied.

(A) Contract sanctity date for military end-
users or end-uses of acoustic underwater
detection equipment that was subject to
national security controls on October 22,
1987: see paragraph (c)(1)(i) of this
Supplement.

(B) Contract sanctity date for all other
acoustic underwater detection equipment for
all end-users: October 22, 1987.

(ii) Syria. A license is required for acoustic
underwater detection equipment that was
subject to national security controls on
August 28, 1991, to all end-users.
Applications for military end-users or for
military end-uses in Syria will generally be
denied. Applications for non-military end-
users or for non-military end-uses in Syria
will be considered on a case-by-case basis.
Contract sanctity date for acoustic
underwater detection equipment that was
subject to national security controls on
August 28, 1991: see paragraph (c)(1)(ii) of
this Supplement.

(i) Sudan. Applications for military end-
users or for military end-uses to Sudan of
such equipment will generally be denied.
Applications for non-military end-users or
for non-military end-uses in Sudan will be
considered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996,
unless a prior contract sanctity date applies
(e.g., items first controlled to Sudan for
foreign policy reasons under EAA section 6(j)
have a contract sanctity date of December 28,
1993).

(15) Portable electric power generators.

(i) Iran. Applications for all end-users in
Iran of such equipment will generally be
denied. Contract sanctity date: October 22,
1987.

(ii) Reserved.

(16) Vessels and boats, including inflatable
boats.

(i) Iran. Applications for all end-users in
Iran of these items will generally be denied.

(A) Contract sanctity date for military end-
users or end-uses of vessels and boats that
were subject to national security controls on
October 22, 1987: see paragraph (c)(1)(i) of
this Supplement.

(B) Contract sanctity date for all other
vessels and boats for all end-users: October
22,1987.

(ii) Syria. A license is required for national
security-controlled vessels and boats.
Applications for military end-users or for
military end-uses in Syria of these items will
generally be denied. Applications for non-
military end-users or for non-military end-
uses in Syria will be considered on a case-
by-case basis. Contract sanctity date for
vessels and boats that were subject to
national security controls on August 28,
1991.: see paragraph (c)(1)(ii) of this
Supplement.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
these items will generally be denied.
Applications for non-military end-users or
for non-military end-uses in Sudan will be
considered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996,
unless a prior contract sanctity date applies
(e.g., items first controlled to Sudan for
foreign policy reasons under EAA section 6(j)
have a contract sanctity date of December 28,
1993).

(17) Marine and submarine engines
(outboard/inboard, regardless of
horsepower).

(i) Iran. Applications for all end-users in
Iran of these items will generally be denied.
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(A) Contract sanctity date for military end-
users or end-uses of marine and submarine
engines that were subject to national security
controls on October 22, 1987: See paragraph
(c)(1)(i) of this Supplement.

(B) Contract sanctity date for outboard
engines of 45 HP or more for all end-users:
September 28, 1984.

(C) Contract sanctity date for all other
marine and submarine engines for all end-
users: October 22, 1987.

(ii) Syria. A license is required for all
marine and submarine engines subject to
national security controls to all end-users.
Applications for military end-users or for
military end-uses in Syria of these items will
generally be denied. Applications for non-
military end-users or for non-military end-
uses in Syria will be considered on a case-
by-case basis. Contract sanctity date for
marine and submarine engines that were
subject to national security controls on
August 28, 1991: See paragraph (c)(1)(ii) of
this Supplement.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
these items will generally be denied.
Applications for non-military end-users or
for non-military end-uses in Sudan will be
considered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996,
unless a prior contract sanctity date applies
(e.g., items first controlled to Sudan for
foreign policy reasons under EAA section 6(j)
have a contract sanctity date of December 28,
1993).

(18) Underwater photographic equipment.

(i) Iran. Applications for all end-users in
Iran of such equipment will generally be
denied.

(A) Contract sanctity date for military end-
users or end-uses of underwater
photographic equipment that was subject to
national security controls on October 22,
1987: See paragraph (c)(1)(i) of this
Supplement.

(B) Contract sanctity date for all other
underwater photographic equipment for all
end-users: October 22, 1987.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of such
equipment will generally be denied.
Applications for non-military end-users or
for non-military end-uses in Syria will be
considered on a case-by-case basis.

(A) Contract sanctity date for underwater
photographic equipment that was subject to
national security controls on August 28,
1991: See paragraph (c)(1)(ii) of this
Supplement.

(B) Contract sanctity date for all other
underwater photographic equipment: August
28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
such equipment will generally be denied.
Applications for non-military end-users or
for non-military end-uses in Sudan will be
considered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996,
unless a prior contract sanctity date applies
(e.g., items first controlled to Sudan for
foreign policy reasons under EAA section 6(j)
have a contract sanctity date of December 28,
1993).

(19) Submersible systems.

(i) Iran. Applications for all end-users in
Iran of such systems will generally be denied.

(A) Contract sanctity date for military end-
users or end-uses of submersible systems that
were subject to national security controls on
October 22, 1987: See paragraph (c)(1)(i) of
this Supplement.

(B) Contract sanctity date for all other
submersible systems for all end-users:
October 22, 1987.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of such
systems will generally be denied.
Applications for non-military end-users or
for non-military end-uses in Syria will be
considered on a case-by-case basis.

(A) Contract sanctity date for submersible
systems that were subject to national security
controls on August 28, 1991: See paragraph
(c)(1)(ii) of this Supplement.

(B) Contract sanctity date for all other
submersible systems: August 28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
such systems will generally be denied.
Applications for non-military end-users or
for non-military end-uses in Sudan will be
considered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996,
unless a prior contract sanctity date applies
(e.g., items first controlled to Sudan for
foreign policy reasons under EAA section 6(j)
have a contract sanctity date of December 28,
1993).

(20) Scuba gear and related equipment.

(i) Iran. Applications for all end-users in
Iran of such equipment will generally be
denied. No contract sanctity is available for
such items to Iran.

(ii) Sudan. Applications for military end-
users and end-uses in Sudan of these items
will generally be denied. Applications for
non-military end-users or for non-military
end-uses in Sudan will be considered on a
case-by-case basis. Contract sanctity date:
January 19, 1996.

(21) Pressurized aircraft breathing
equipment.

(i) Iran. Applications for all end-users in
Iran of such equipment will generally be
denied. Contract sanctity date: October 22,
1987.

(ii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
these items will generally be denied.
Applications for non-military end-users or
for non-military end-uses in Sudan will be
considered on a case-by-case basis. Contract
sanctity date: January 19, 1996.

(22) Computer numerically controlled
machine tools.

(i) Iran. Applications for all end-users in
Iran of these items will generally be denied.

(A) Contract sanctity date for military end-
users and end-uses of computer numerically
controlled machine tools that were subject to
national security controls on August 28,
1991: See paragraph (c)(1)(i) of this
Supplement.

(B) Contract sanctity dates for all other
computer numerically controlled machine
tools for all end-users: August 28, 1991.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
these items will generally be denied.
Applications for non-military end-users or

for non-military end-uses will be considered
on a case-by-case basis.

(A) Contract sanctity date for computer
numerically controlled machine tools that
were subject to national security controls on
August 28, 1991: See paragraph (c)(1)(ii) of
this Supplement.

(B) Contract sanctity date for exports of all
other computer numerically controlled
machine tools: August 28, 1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
these items will generally be denied.
Applications for non-military end-users or
for non-military end-uses in Sudan will be
considered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996,
unless a prior contract sanctity date applies
(e.g., items first controlled to Sudan for
foreign policy reasons under EAA section 6(j)
have a contract sanctity date of December 28,
1993).

(23) Vibration test equipment.

(i) Iran. Applications for all end-users in
Iran of such equipment will generally be
denied.

(A) Contract sanctity date for military end-
users and end-uses of vibration test
equipment that was subject to national
security controls on August 28, 1991: See
paragraph (c)(1)(i) of this Supplement.

(B) Contract sanctity dates for all other
vibration test equipment for all end-users:
August 28, 1991.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of such
equipment will generally be denied.
Applications for non-military end-users or
for non-military end-uses will be considered
on a case-by-case basis.

(A) Contract sanctity date for vibration test
equipment that was subject to national
security controls on August 28, 1991: See
paragraph (c)(1)(ii) of this Supplement.

(B) Contract sanctity date for exports of all
other vibration test equipment: August 28,
1991.

(iii) Sudan. Applications for military end-
users or for military end-uses in Sudan of
such equipment will generally be denied.
Applications for non-military end-users or
for non-military end-uses in Sudan will be
considered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996,
unless a prior contract sanctity date applies
(e.g., items first controlled to Sudan for
foreign policy reasons under EAA section 6(j)
have a contract sanctity date of December 28,
1993).

(24) Digital computers with a CTP of 6 or
above, assemblies, related equipment,
equipment for development or production of
magnetic and optical storage equipment, and
materials for fabrication of head/disk
assemblies.

(i) Iran. Applications for all end-users in
Iran of these items will generally be denied.

(A) Contract sanctity dates for military end-
users and end-uses of items that were subject
to national security controls on August 28,
1991: See paragraph (c)(1)(i) of this
Supplement.

(B) Contract sanctity date for all other
items for all end-users: August 28, 1991.

(ii) Syria. Applications for military end-
users or for military end-uses in Syria of
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these items will generally be denied.
Applications for non-military end-users or
for non-military end-uses will be considered
on a case-by-case basis.

(A) Contract sanctity dates for items that
were subject to national security controls on
August 28, 1991: See paragraph (c)(1)(ii) of
this Supplement.

(B) Contract sanctity date for all other
items: August 28, 1991.

(i) Sudan. Applications for military end-
users or for military end-uses in Sudan of
these items will generally be denied.
Applications for non-military end-users or
for non-military end-uses in Sudan will be
considered on a case-by-case basis. Contract
sanctity date for Sudan: January 19, 1996,
unless a prior contract sanctity date applies
(e.g., items first controlled to Sudan for
foreign policy reasons under EAA section 6(j)
have a contract sanctity date of December 28,
1993).

(25) Telecommunications equipment.

(i) A license is required for the following
telecommunications equipment:

(A) Radio relay systems or equipment
operating at a frequency equal to or greater
than 19.7 GHz or “‘spectral efficiency” greater
than 3 bit/s/Hz;

(B) Fiber optic systems or equipment
operating at a wavelength greater than 1000
nm;

(C) “Telecommunications transmission
systems’ or equipment with a “‘digital
transfer rate’ at the highest multiplex level
exceeding 45 Mb/s.

(i) Iran. Applications for all end-users in
Iran of such equipment will generally be
denied.

(A) Contract sanctity date for military end-
users and end-uses of telecommunications
equipment that was subject to national
security controls on August 28, 1991: See
paragraph (c)(2)(i) of this Supplement.

(B) Contract sanctity dates for all other
vibration test equipment for all end-users:
August 28, 1991.

(iii) Syria. Applications for military end-
users or for military end-uses in Syria of such
equipment will generally be denied.
Applications for non-military end-users or
for non-military end-uses will be considered
on a case-by-case basis.

(A) Contract sanctity date for exports of
telecommunications equipment that was
subject to national security controls on
August 28, 1991: See paragraph (c)(1)(ii) of
this Supplement.

(B) Contract sanctity date for exports of all
other telecommunications equipment:
August 28, 1991.

(iv) Sudan. Applications for military end-
users or for military end-uses in Sudan of
such equipment will generally be de