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Agricultural Marketing Service

7 CFR Parts 1000, 1001, 1002, 1004,
1005, 1006, 1007, 1012, 1013, 1030,
1032, 1033, 1036, 1040, 1044, 1046,
1049, 1050, 1064, 1065, 1068, 1076,
1079, 1106, 1124, 1126, 1131, 1134,
1135, 1137, 1138 and 1139

[DA-97-12]

Milk in the New England and Other
Marketing Areas; Decision on
Proposed Amendments to Marketing
Agreements and to Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

7 CFR Part

Marketing area

Carolina.

Southeast.
Tampa Bay.

Ohio Valley.

Indiana.

lowa.

Texas.

Upper Florida.

Central lllinois.

Greater Kansas City.
Nebraska-Western lowa.
Upper Midwest.

Eastern South Dakota.

General Provisions of Federal Milk Marketing Orders.
New England.

New York-New Jersey.

Middle Atlantic.

Southeastern Florida.
Chicago Regional.
Southern lllinois-Eastern Missouri.

Eastern Ohio-Western Pennsylvania.
Southern Michigan.

Michigan Upper Peninsula.
Louisville-Lexington-Evansuville.

Southwest Plains.
Pacific Northwest.

Central Arizona.

Western Colorado.

Southwestern Idaho-Eastern Oregon.
Eastern Colorado.

New Mexico-West Texas.

Great Basin.

SUMMARY: This final decision
consolidates the current 31 Federal milk
marketing orders into 11 orders. This
consolidation complies with the 1996
Farm Bill which mandates that the
current Federal milk orders be
consolidated into between 10 to 14
orders. This decision also conforms to
the Omnibus Consolidated and
Emergency Supplemental
Appropriations Bill, which requires that
this decision be issued between
February 1 and April 4, 1999, and
extends the time for implementing
Federal milk order reform amendments

to October 1, 1999. This decision sets
forth a replacement for the Class | price
structure and replaces the basic formula
price with a multiple component
pricing system. This decision also
establishes a new Class IV which would
include milk used to produce nonfat dry
milk, butter, and other dry milk
powders; reclassifies eggnog; and
addresses other minor classification
changes. Part 1000 is expanded to
include sections that are identical to all
of the consolidated orders to assist in
simplifying and streamlining the orders.

This decision does not provide for
conducting referendums of producers to
determine if they approve of the
issuance of the consolidated orders.

DATES: A notice to conduct a
referendum on each of the consolidated
orders will be published separately at a
future date.

FOR FURTHER INFORMATION CONTACT: John
F. Borovies, Branch Chief, USDA/AMS/
Dairy Programs, Order Formulation
Branch, Room 2971, South Building, PO
Box 96456, Washington, DC 20090—
6456, (202) 720-6274, e-mail address
John__F__Borovies@usda.gov (after
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April 19, 1999, the e-mail address will
change to John.Borovies@usda.gov).

For specific information on the Final
Regulatory Impact Analysis and the
Civil Rights Impact Analysis contact:
John R. Mengel, Chief Economist,
USDA/AMS/Dairy Programs, Office of
Chief Economist, Room 2753, South
Building, PO Box 96456, Washington,
DC 20090-6456, (202) 720-4664, e-mail
address John__R__Mengel@usda.gov
(after April 19, 1999, the e-mail address
will change to John.Mengel@usda.gov).
SUPPLEMENTARY INFORMATION:

Major changes from the proposed rule
issued on January 21, 1998, are as
follows:

1. Consolidation of Marketing Areas

(a) The Western New York State order
was removed from the proposed
Northeast marketing area.

(b) Six currently-unregulated counties
were removed from the consolidated
Central marketing area.

(c) The current Western Colorado
order was moved from the consolidated
Western order to the consolidated
Central marketing area along with 7
currently-unregulated Colorado
counties.

2. Basic Formula Price Replacement

(a) The proposed Class Il and Class
IV pricing formulas are revised to adjust
for product yields and make allowances
that result in lowering the Class Il and
IV prices.

(b) Barrel cheese prices (NASS
survey) are included in the Class Il
price formula.

(c) The basis for measuring the
protein content in milk is changed from
a test for total nitrogen to a test for true
protein.

(d) Advance pricing for Class | will
continue to be provided, but with a
shorter time period (7 days vs. 25 days)
prior to the effective month. The
proposed rule had suggested a 6-month
declining average mover.

(e) Provides for advance pricing for
skim milk in Class Il uses in the same
manner as for Class I.

3. Class | Price Structure

Adopts a Class | price structure that
uses the generally higher differential
levels as proposed in Option 1A while
retaining the pricing surface of the
Department’s preferred option.

4. Classification

(a) Cream cheese is moved from Class
Il to Class IlI.

(b) Shrinkage calculations are revised.
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l. Prior Documents

Prior documents in this proceeding
include:

Proposed Rule: Issued January 21,
1998; published January 30, 1998 (63 FR
4802).

Correction: Issued February 19, 1998;
published February 25, 1998 (63 FR
9686).

Extension of Time: Issued March 10,
1998; published March 13, 1998 (63 FR
12417).

1. Legislative and Background
Requirements

Legislative Requirements

Section 143 of the Federal Agriculture
Improvement and Reform Act of 1996
(Farm Bill), 7 USC 7253, required that
by April 4, 1999,1 the current Federal
milk marketing orders issued under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
be consolidated into between 10 to 14
orders 2. The Secretary of Agriculture
(Secretary) is also directed to designate
the State of California as a Federal milk
order if California dairy producers
petition for and approve such an order.
In addition, the Farm Bill provided that
the Secretary may address related issues
such as the use of utilization rates and
multiple basing points for the pricing of
fluid milk and the use of uniform
multiple component pricing when
developing one or more basic prices for
manufacturing milk.3

Besides designating a date for
completion of the required
consolidation, the Farm Bill further
required that no later than April 1, 1997,
the Secretary shall submit a report to
Congress on the progress of the Federal
order reform process that included: a
description of the progress made toward
implementation, a review of the Federal
order system in light of the reforms

1Section 143(b)(2) requires that a proposed rule
be published by April 4, 1998, and Section
143(b)(3) provides that “‘in the event that the
Secretary is enjoined or otherwise restrained by a
court order from publishing or implementing the
consolidation and related reforms under subsection
(a), the length of time for which that injunction or
other restraining order is effective shall be added
to the time limitations specified in paragraph (2)
thereby extending those time limitations by a
period of time equal to the period of time for which
the injunction or other restraining order is
effective.”

2Since this proceeding was initiated on May 2,
1996, the Black Hills, South Dakota and the
Tennessee Valley orders have been terminated.
Effective October 1, 1996, the operating provisions
of the Black Hills order were terminated (61 FR
47038), and the remaining administrative
provisions were terminated effective December 31,
1996 (61 FR 67927). Effective October 1, 1997, the
operating provisions of the Tennessee Valley order
were terminated (62 FR 47923). The remaining
administrative provisions of the Tennessee Valley
order will be terminated before this consolidation
process is completed.

3The Omnibus Consolidated and Emergency
Supplemental Appropriations Bill, passed in
October 1998, extended the time frame for
implementing Federal milk order reform
amendments from April 4, 1999, to October 1, 1999.
The extension specifies that the final decision,
defined as the final rule for purposes of this
legislation, will be issued between February 1 and
April 4, 1999, with the new amendments becoming
effective on October 1, 1999. The legislation also
provides that California has from the date of
issuance of the final decision until September 30,
1999, to become a separate Federal milk marketing
order.
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required, and any recommendations
considered appropriate for further
improvements and reforms. This report
was submitted to Congress on April 1,
1997.4

Finally, the 1996 Farm Bill specified
that USDA use informal rulemaking to
implement these reforms.

Background

The authorization of informal
rulemaking to achieve the mandated
reforms of the Farm Bill has resulted in
a rulemaking process that is
substantially different from the formal
rulemaking process required to
promulgate or amend Federal orders.
The formal rulemaking process requires
that decisions by USDA be based solely
on the evidentiary record of a public
hearing held before an Administrative
Law Judge. Formal rulemaking involves
the presentation of sworn testimony, the
cross-examination of witnesses, the
filing of briefs, the issuance of a
recommended decision, the filing of
exceptions, the issuance of a final
decision that is voted on by affected
producers, and upon approval by
producers, the issuance of a final order.

The informal rulemaking process does
not require these procedures. Instead,
informal rulemaking provides for the
issuance of a proposed rule by the
Agricultural Marketing Service, a period
of time for the filing of comments by
interested parties, and the issuance of a
final decision by the Secretary.
Referendums will be conducted to
determine approval of the final decision
by the requisite number of producers
before the new orders will become
effective.

Full participation by interested
parties has been essential in the reform
of Federal milk orders. The issues are
too important and complex to be
developed without significant input
from all facets of the dairy industry. The
experience, knowledge, and expertise of
the industry and public have been
integral to the development of the rule.
To ensure that maximum public input
into the process was received, USDA
developed a plan of action and
projected time line. The plan of action
developed consists of three phases:
Developmental, rulemaking, and
implementation.

The first phase of the plan was the
developmental phase. The use of a
developmental phase allowed USDA to
interact freely with the public to
develop viable proposals that
accomplished the Farm Bill mandates,

4 Copies of the Report to Congress can be obtain-
ed from Dairy Programs at (202) 7204392 or via the
Internet at http://www.ams.usda.gov/dairy/.

as well as related reforms. The USDA
met with interested parties to discuss
the reform process, assisted in
developing ideas or provided data and
analysis on various possibilities, issued
program announcements, and requested
public input on all aspects of the
Federal order program. The
developmental phase began on April 4,
1996, and concluded with the issuance
of the proposed rule on January 21, 1998
(68 FR 4802).

The second phase of the plan is the
rulemaking phase. The rulemaking
phase began with the issuance and
publication of the proposed rule. The
proposed rule provided the public 60
days to submit written comments on the
reform proposals to USDA. On March
10, 1998, (68 FR 12417) the comment
period was extended for an additional
30 days until April 30, 1998. In addition
to requests for written comments, four
listening sessions were held to receive
verbal comments on the proposed rule.
All comments were reviewed and
considered prior to the issuance of this
rule.

The third and final phase of the plan
is the implementation phase. The
implementation phase begins after this
rule is published in the Federal
Register. This phase consists of
informational meetings conducted by
Market Administrator personnel and
referendums.5 The objective of the
informational meetings is to inform
producers and handlers about the newly
consolidated orders and explain the
projected effects on producers and
handlers in the new marketing order
areas. After informational meetings are
held, the referendums will be
conducted. Upon approval of the
consolidated orders and related reforms
by the required number of producers in
each marketing area, a final order
implementing the new orders will be
issued and published in the Federal
Register.

Although all of the issues regarding
Federal milk order reform are
interrelated, USDA established several
committees to address specific issues.
The use of committees allowed the
reform process to be divided into more
manageable tasks. The committees
worked throughout the developmental
and rulemaking phases. The committees
established were: Price Structure, Basic
Formula Price, Identical Provisions,
Classification, and Regional. The
Regional committee was divided into
four subcommittees: Midwest,

5As previously noted, this is also the time period
in which California can consider becoming a
Federal order based on the Omnibus Consolidated
and Emergency Supplemental Appropriations Bill
provisions.

Northeast, Southeast, and West.
Committee membership consisted of
both field and headquarters Dairy
Programs personnel. The committees
were given specific assignments related
to their designated issue and began
meeting in May 1996.

In addition to utilizing USDA
personnel, partnerships were
established with two university
consortia to provide expert analyses on
the issues relating to price structure and
basic formula price options. Dr. Andrew
Novakovic of Cornell University led the
analysis on price structure and
published a staff paper entitled “U.S.
Dairy Sector Simulator: A Spatially
Disaggregated Model of the U.S. Dairy
Industry” and a research bulletin
entitled ““An Economic and
Mathematical Description of the U.S.
Dairy Sector Simulator’ € Dr. Ronald
Knutson of Texas A&M University led
the analysis on basic formula price
options and published three working
papers entitled “An Economic
Evaluation of Basic Formula Price (BFP)
Alternatives”, “The Modified Product
Value and Fresh Milk Base Price
Formulas as BFP Alternatives’, and
“Evaluation of ‘Final’ Four Basic
Formula Price Options”.7

Actions Completed During
Developmental Phase

USDA maintained frequent contact
with the industry regarding the reform
process. To begin, on May 2, 1996, the
Agricultural Marketing Service (AMS)
Dairy Division issued a memorandum to
interested parties announcing the
planned procedures for implementing
the Farm Bill 8. In this memorandum, all
interested parties were requested to
submit ideas on reforming Federal milk
orders, specifically as to the
consolidation and pricing structure of
orders. Input was requested by July 1,
1996.

On June 24, 1996, USDA issued a
press release announcing that a public
forum would be held in Madison,
Wisconsin, on July 29, 1996. The forum
would address price discovery
techniques for the value of milk used in

6Copies of these reports may be obtained by
contacting Ms. Wendy Barrett, Cornell University,
ARME, 348 Warren Hall, Ithaca, NY 14853-7801,
(607) 255-1581,

7Copies of these reports may be obtained by
contacting Dr. Ronald Knutson, Agricultural and
Food Policy Center, Dept. of Ag. Economics, Texas
A&M University, College Station, TX 77843-2124,
(409) 845-5913.

8Copies of this announcement and all subsequent
announcements and reports can be obtained from
Dairy Programs at (202) 720-4392, any Market
Administrator office, or via the Internet at http://
www.ams.usda.gov/dairy/.
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manufactured dairy products. Thirty-
one Senators, Congressmen, university
professors, representatives of processor
and producer organizations, and dairy
farmers made presentations at the
forum.

On October 24, 1996, AMS Dairy
Division issued a memorandum to
interested parties requesting input
regarding all aspects of Federal milk
order reform and specifically as to its
impact on small businesses. USDA
anticipated that the consolidation of
Federal orders would have an economic
impact on handlers and producers
affected by the program, and USDA
wanted to ensure that, while
accomplishing their intended purpose,
the newly consolidated Federal orders
would not unduly inhibit the ability of
small businesses to compete.

On December 3, 1996, AMS Dairy
Division issued a memorandum to
interested parties announcing the
release of the preliminary report on
Federal milk order consolidation. The
report suggested the consolidation of the
then current 32 Federal milk orders into
ten orders. (See Appendix A for report
summary.) The memorandum requested
input from all interested parties on the
suggested consolidated orders and on
any other aspect of the milk marketing
order program by February 10, 1997.

On March 7, 1997, AMS Dairy
Division issued a memorandum to
interested parties announcing the
release of three reports that addressed
the Class | price structure, the
classification of milk, and the identical
provisions contained in a Federal milk
order. The price structure report
consisted of a summary report and a
technical report and discussed several
options for modifying the Class | price
structure. (See Appendix B for report
summary.) The classification report
recommended the reclassification of
certain dairy products, including the
removal of Class IlI-A pricing for nonfat
dry milk. (See Appendix C for report
summary.) The identical provisions
report recommended simplifying,
modifying, and eliminating unnecessary
differences in Federal order provisions.
(See Appendix D for report summary.)
Comments on the contents of these
reports, as well as on any other aspect
of the program, were requested from
interested parties by June 1, 1997.

On April 18, 1997, AMS Dairy
Division issued a memorandum to
interested parties announcing the
release of the preliminary report on
Alternatives to the Basic Formula Price
(BFP). The report contained suggestions,
ideas, and initial findings for BFP
alternatives. Over eight categories of
options were identified with four

options recommended for further review
and discussion. (See Appendix E for
report summary.) The memorandum
requested input from all interested
parties on a BFP alternative and on any
other aspect of the milk marketing order
program by June 1, 1997.

On May 20, 1997, AMS Dairy Division
issued a memorandum to interested
parties announcing the release of a
revised preliminary report on Federal
milk order consolidation. The revisions
were based on the input received from
interested parties in response to the
initial preliminary report on order
consolidation. (See Appendix F for
report summary.) Instead of suggesting
10 consolidated orders as in the first
report, the revised report suggested 11
consolidated orders and suggested the
inclusion of some currently unregulated
territory. The memorandum requested
comments from all interested parties on
the suggested consolidated orders and
on any other aspect of the milk
marketing order program by June 15,
1997.

To elicit further input on the role of
the National Cheese Exchange price in
calculating the basic formula price, on
January 29, 1997, the Secretary issued a
press release announcing steps being
taken by USDA to address concerns
raised by dairy producers about how
milk prices are calculated. In the press
release, the Secretary requested further
comments from interested parties about
the use of the National Cheese Exchange
in the determination of the basic
formula price, which is the minimum
price that handlers must pay dairy
farmers for milk used to manufacture
Class Il products (butter and cheese)
and the price used to establish the Class
I and Class Il prices. These comments
were requested by March 31, 1997, and
were useful in analyzing alternatives to
the basic formula price in context of the
order reform process.

Actions Completed During Rulemaking
Phase

OnJanuary 21, 1998, USDA issued a
proposed rule (68 FR 4802) that
recommended consolidating the current
31 orders into 11 orders, proposed two
options for consideration as a
replacement for the Class | price
structure, and recommended replacing
the basic formula price. The proposed
rule also recommended establishing a
new Class IV which would include milk
used to produce nonfat dry milk, butter,
and other dry milk powders;
recommended reclassifying eggnog and
cream cheese, addressing other minor
classification issues; and recommended
expanding part 1000 to include sections
that are identical to all of the

consolidated orders. A Preliminary
Regulatory Impact Analysis (PRIA) was
also issued that evaluated the costs and
benefits of the proposed rule contents
and alternatives. Comments were
requested on the proposed rule and the
PRIA on or before March 31, 1998. An
informational packet describing the
contents of the proposed rule was sent
to interested parties.

On March 10, 1998, USDA issued a
document that extended the time for
filing comments on the proposed rule an
additional 30 days, until April 30, 1998.
The document also announced that
USDA would conduct four listening
sessions to assist interested parties in
submitting comments to USDA. The
listening sessions were held on March
30 in Atlanta, Georgia; Liverpool, New
York; and Dallas, Texas; and on March
31 in Green Bay, Wisconsin.

On April 15, 1998, AMS Dairy
Programs announced the issuance of a
report entitled ““Report on the Impacts
of the Federal Order Reform Proposals
on Food and Nutrition Service
Programs, Participants, and
Administering Institutions” by the Food
and Nutrition Service of USDA. The
report analyzed the potential impacts of
the milk order reform pricing proposals
contained in the proposed rule on the
Food Stamp Program, the Women,
Infants, and Children Program, and the
National School Lunch and Breakfast
Programs.® The report indicated that
adoption of the proposed rule with
either Class | price structure would have
minimal economic impact on these
programs. Comments on the report were
requested by April 30, 1998. No
comments were received.

Public Interaction and Input

As a result of the developmental
phase announcements and forum, more
than 1,600 individual comments were
received by USDA. In addition to the
individual comments, more than 2,000
form letters were received. As a result
of the rulemaking phase proposed rule
and listening sessions, nearly 4,500
additional comments were received. A
further breakdown of the rulemaking
comments by issue is as follows: 1,273
consolidation; 376 basic formula price;
4,224 Class | price structure; 101
classification; and 79 provisions
applicable to all orders.

The proposed rule provided
interested parties an opportunity to file
comments until March 31, 1998. This
period was later extended to April 30,
1998. Over 205 comments were

9Copies of this report can be obtained from Dairy
Programs at (202) 720-4392, or via the Internet at
http://www.ams.usda.gov/dairy/.
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postmarked after the April 30th
deadline. Most of these comments did
not raise any issues that were not
previously addressed by comments
timely submitted and considered in this
rulemaking.

All comments that were reviewed by
USDA personnel were available for
public inspection at USDA. To assist the
public in accessing the comments,
USDA contracted to have the comments
scanned and published on compact
discs. The use of this technology
allowed interested parties throughout
the United States access to the
information received by USDA.

USDA also made all publications and
requests for information available on the
Internet. A separate page under the
Dairy Programs section of the AMS
Homepage was established to provide
information about the reform process.
To assist in transmitting correspondence
to USDA, a special electronic mail
account—
Milk__Order__Reform@usda.gov—was
opened to receive input on Federal milk
order reforms.

USDA personnel met frequently with
interested parties from May 1996
through the issuance of the proposed
rule to gather information and ideas on
the consolidation and reform of Federal
milk orders. During this time period,
USDA personnel addressed over 250
groups comprised of more than 22,000
individuals on various issues related to
Federal order reform.

USDA personnel also conducted in-
person briefings for both the Senate and
House Agricultural Committees on the
progress of Federal milk order reforms.
Since May 1996, nine briefings were
conducted for the committees. The
briefings advised the committees of the
plan of action for implementing the
Farm Bill mandates; explained the
preliminary report on the consolidation
of Federal milk orders; explained the
contents of the reports addressing Class
| price structure, classification of milk,
identical provisions and basic formula
price; discussed the congressional
report; and explained the proposed rule
contents.

To ensure the involvement of all
interested parties, particularly small
businesses as defined in the Initial
Regulatory Flexibility Analysis (IRFA),
in the process of Federal order reform,
three primary methods of contact were
used: direct written notification,
publication of notices through various
media forms, and speaking and meeting
with organizations and individuals
regarding the issue of Federal order
reforms. In addition, information has
been made available to the public via
the Internet. USDA also made one

written program announcement
specifically requesting information from
small businesses. Comments were also
specifically requested on the IRFA
published in the January 21, 1998,
proposed rule. More than 1,000
comments were received from interested
parties that specifically stated or
documented they were small

businesses. However, this number may
not be fully representative of the
number of small businesses that actually
submitted comments because a majority
of commenters did not indicate their
size. A few comments specifically
addressed the IRFA, Executive Order
12866, and the paperwork reduction
analysis.

All announcements and an
information packet summarizing the
proposed rule were mailed to over
20,000 interested parties, State
Governors, State Department of
Agriculture Secretaries or
Commissioners, and the national and
ten regional Small Business
Administration offices. In addition,
most dairy producers under the orders
were notified through regular market
service bulletins published by Market
Administrators on a monthly basis.
Press releases were issued by USDA for
the May 2, 1996, December 3, 1996,
January 29, 1997, March 7, 1997, and
May 20, 1997, announcements; for the
July 31, 1996, public forum; for the
January 21, 1998, proposed rule; and for
the March 30 and 31, 1998, listening
sessions and extension of time for
submitting comments.10 These press
releases were distributed to
approximately 33 wire services and
trade publications and to each State
Department of Agriculture
Communications Officer. These
methods of notification helped to ensure
that virtually all identified small
businesses were contacted.

Departmental personnel, both in the
field and from Washington, actively met
with interested parties to gather input
and to clarify and refine ideas already
submitted. Formal presentations, round
table discussions, and individually
scheduled meetings between industry
representatives and Departmental
personnel were held. Over 250
organizations and more than 22,000
individuals were reached through this
method. Of these individuals,
approximately 13,400 were identified as
small businesses.

10Copies of these press releases may be obtained
from Dairy Programs at (202) 720-4392, or via the
Internet at http://www.ams.usda.gov/news/
newsrel.htm.

Executive Order 12988

This final decision has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have a retroactive effect. If adopted,
this rule will not preempt any state or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with the rule.

The Agricultural Marketing
Agreement Act of 1937 (AMAA), as
amended, provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may request
modification or exemption from such
order by filing with the Secretary a
petition stating that the order, any
provision of the order, or any obligation
imposed in connection with the order is
not in accordance with law. A handler
is afforded the opportunity for a hearing
on the petition. After a hearing, the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has its principal place of business, has
jurisdiction in equity to review the
Secretary’s ruling on the petition,
provided a bill in equity is filed not
later than 20 days after the date of the
entry of the ruling.

Executive Order 12866

The Department is issuing the final
decision in conformance with Executive
Order 12866. The final decision is
determined to be economically
significant for the purposes of Executive
Order 12866. When adopting
regulations which are determined to be
economically significant, agencies are
required, among other things, to: Assess
the costs and benefits of available
regulatory alternatives; base regulatory
decisions on the best reasonably-
obtainable technical, economic, and
other information; avoid duplicative
regulations; and tailor regulations to
impose the least burden on society
consistent with obtaining regulatory
objectives. Therefore, to assist in
fulfilling the objectives of Executive
Order 12866, the Department prepared a
final Regulatory Impact Analysis (RIA)
for this action. Information contained in
the RIA pertains to the costs and
benefits of the revised regulatory
structure and is summarized in the
following analysis. Copies of the RIA
can be obtained from Dairy Programs at
(202) 720-4392, any Market
Administrator office, or via the Internet
at http://www.ams.usda.gov/dairy.

This regulatory action is in
accordance with section 143 of the
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Federal Agriculture Improvement and
Reform Act of 1996, 7 U.S.C. 7253, (the
Farm Bill) which required the Secretary
of Agriculture (Secretary) to consolidate
the existing 31 Federal milk marketing
orders, as authorized by the AMAA, into
between 10 and 14 orders. The Farm
Bill further provided that the Secretary
may address related issues such as the
use of utilization rates and multiple
basing points for the pricing of fluid
milk and the use of uniform multiple
component pricing when developing
one or more basic formula prices for
manufacturing milk. The Secretary was
also directed to designate the State of
California as a Federal milk order if
California dairy producers petition for
and approve such an order. Finally, the
Farm Bill specified that the Department
of Agriculture use informal rulemaking
to implement these reforms.

The Farm Bill required that a
proposed rule be published by April 4,
1998, and all reforms of the Federal
milk order program be completed by
April 4, 1999. However, the Omnibus
Consolidated and Emergency
Supplemental Appropriations Bill,
passed in October 1998, extended the
time frame for implementing Federal
milk order reform amendments from
April 4, 1999, to October 1, 1999. The
extension specified that the final
decision, defined as the final rule for
purposes of this legislation, be issued
between February 1 and April 4, 1999,
with the new amendments becoming
effective on October 1, 1999. The
legislation also provides that California
has from the date of issuance of the final
decision until September 30, 1999, to
become a separate Federal milk
marketing order.

The final decision sets forth the
consolidation of the current 31 Federal
milk orders into 11 orders. The
marketing areas are: Northeast, Mideast,
Upper Midwest, Central, Appalachian,
Southeast, Florida, Southwest, Arizona-
Las Vegas, Western, and Pacific
Northwest. Several issues related to the
consolidation of Federal milk orders are
also addressed. The final decision
contains a replacement for the current
Class | price structure and the basic
formula price (BFP). The final decision
adopts a Class | price structure that uses
the proposed Option 1B price surface as
modified to provide for better alignment
of Class | prices and increases the
differential level by 40 cents. The
current BFP is replaced with a multiple

component pricing system that derives
component values from surveyed prices
of manufactured dairy products. These
changes set the stage for increasing
efficiencies in supplying the milk needs
of Class | markets and address concerns
that the BFP is no longer a statistically
significant measure of the value of
manufacturing milk.

The rule also classifies milk into four
classes according to the products made
from such milk. Milk used to produce
defined fluid milk products is classified
as Class | milk. Milk used to produce
defined soft manufactured products is
classified as Class Il milk. Class Il milk
is milk used to produce cream cheese
and defined hard manufactured cheeses,
and Class IV milk is milk used to
produce butter and all milk powders.

The minimum monthly price for milk
classified as Class | is equal to the Class
| differential specified for each
marketing order plus the Class | price
mover announced on or before the 23rd
day of the month preceding the month
for which the price is being announced.
The Class | price mover is equal to the
higher result from the formulas used to
establish Class Ill and Class IV prices
using weighted average prices for
manufactured products as published by
the National Agricultural Statistics
Service (NASS) for the most recent two
weeks preceding the 23rd of the month.
Weekly prices are weighted by sales
volumes reported by NASS.

Finally, this rule expands Part 1000 to
include provisions that are identical
within each consolidated order to assist
in simplifying the regulations. These
provisions include the definitions of
route disposition, plant, distributing
plant, supply plant, nonpool plant,
handler, other source milk, fluid milk
product, fluid cream product,
cooperative association, and commercial
food processing establishment. In
addition, the milk classification section,
pricing provisions, and most of the
provisions relating to payments have
been included in the General
Provisions. These changes adhere with
the efforts of the National Performance
Review—Regulatory Reform Initiative to
simplify, modify, and eliminate
unnecessary repetition of regulations.
Unique regional issues or marketing
conditions have been considered and
included in each market’s order
provisions.

In the summary of the initial RIA for
the January 21, 1998, proposed rule, the
economic impact of certain individual

sections of the regulations were
discussed that were considered to be
economically significant. Not all of the
changes contained in the proposed rule
were considered economically
significant. The sections individually
addressed in the January 21st proposed
rule were marketing area consolidation,
the BFP, the Class | pricing structure
and classification provisions. Since
these are adopted together in the final
decision, this analysis reviews the
impacts of adopting all of the provisions
simultaneously on the dairy industry.
The analysis also reviews the impacts of
adopting the provisions contained in the
January 21st proposed rule with two
alternative Class | pricing structures.

The final RIA and the final decision
explain in detail the components
adopted in the Federal order regulations
and analyzed by the model. A review of
the projected economic impacts of the
final decision and the projected
economic impacts of the alternatives
that were considered on dairy
producers, processors, consumers, and
international trade follows. The
projected impacts are compared to the
baseline projections over a 6-year period
from the years of 2000-2005. The
baseline assumes that the Class Ill price
would be the BFP, the Class Il price
would be the BFP plus 30 cents, each
region’s Class I price would be the BFP
plus the current Class | differential and
the Class Ill-a price would continue.
The RIA details the impacts of the final
decision and the other options
considered on each current order, the
Federal orders combined, the State of
California, and the United States.

The following table summarizes the
impacts of adopting the newly
consolidated orders and their specific
provisions, including the Class | price
structure adopted in this final decision.
The table also provides data detailing
the projected impacts of the
consolidated orders and the specific
provisions utilizing the two alternative
Class | price structures—Location-
Specific Differentials (Option 1A) and
Relative-Value Specific Differentials
(Option 1B). Since adopting new
Federal milk order provisions affect
both the regulated dairy industry and
associated producers, as well as the
unregulated and State regulated dairy
industries, a comparison of the impacts
both Federally and U.S.-wide are
included where possible.
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COMPARISONS OF CERTAIN IMPACTS OF CONSOLIDATED ORDER CHANGES UTILIZING THREE PRICE STRUCTURES ON
FEDERAL ORDER (FED) AND U.S. DATA: 6-YEAR AVERAGES (2000—2005)*

Change from baseline
Unit Baseline . .
" - Modified op- | Modified op-
Final decision tion 1B p tion 1A P
Class | Diff. (FEA) .eeiiiiieiiieeei e 2.56 —-0.29 —0.69 0.04
Class | Price (FEA) ..ocouiieiireeiiee e 16.22 -0.19 —0.49 0.08
Class | Price (U.S.) oottt 16.26 -0.14 -0.38 0.06
All-MilK Price (FE) ..viiiiiieiiiiee et see e e sae e 15.23 —0.02 -0.10 0.03
All-MIlK Price (U.S.) oottt 14.73 0.00 —-0.05 0.04
Milk Marketings (FEA) 2 ......ccicuiieeiiie e e 111,182.0 8.3 —130.8 149.0
Milk Marketings (U.S.) .ocueiiiiiieee et 165,142.2 15.2 —-90.9 128.7
Class | USE (FEA) .uueviuriieiiieeiiie et et e s e ee e eereeeens 46,955.7 42.0 106.7 —16.6
ClasS [ USE (U.S.) ittt 58,782.2 37.7 98.8 —-14.9
Cash Receipts (FEA) 3 ....oiiiiieei e 16,944.5 -25 —-128.4 104.9
Cash Receipts (U.S.)4 e 24,347.9 35 —89.9 77.0
Retail Price (Fed) ....cccccovviviviiieiiiiee e esieeesieeesnineesninneesnneeenees | S0AL v | e, —0.02 —-0.04 0.01
FIUid EXPENG. (FEA) ..vuvieeeeieeeeeeseeeeeeeeeeseee s ees s 7,617.8 —-80.2 —-215.4 36.4
Fluid EXPend. (U.S.) .ot eeee e e e e 9,562.0 —-79.1 —209.7 31.3
Manufac. EXpend. (Fed) .......ccoooiiiiiiiiiiieiiieeeiiee e 9,326.7 77.7 87.0 68.5
Manufac. EXpend. (U.S.) ..o 14,785.9 82.5 119.8 45.7

1ncludes the effects of the Class Il, Ill, and IV pricing formulas.

2Changes in the Final Decision and Modified Option 1A marketings do not include the additional milk from the Upper Midwest and Chicago
Regional orders that is expected to be pooled under these options.

3 Cash receipts do not reflect the termination of the $0.15 per hundredweight transportation credit in the New York-New Jersey order and ex-
clude the income from additional pooled milk in the consolidated Upper Midwest order for the Final Decision and Modified Option 1A.

4 Cash receipts do not reflect the termination of the $0.15 per hundredweight transportation credit in the New York-New Jersey order and ex-
clude the income from additional pooled milk in the consolidated Upper Midwest order for the Final Decision and Modified Option 1A.

As is evidenced by the summary
table, the economic impacts resulting
from the adoption of the final decision
are minimal when compared to the total
values included in the Federal order
system and in the U.S. This is also true
with the alternative options that were
considered. Changes in the all-milk
price, milk marketings, Class | use, and
cash receipts all represent less than one
percent of the total baseline projections.
Although the total impacts are minimal
from a national perspective, producers,
processors, and consumers may
experience a greater impact on a more
localized level as is described in the
RIA.

The consolidation of Federal milk
orders into 11 orders with the adopted
price structure and all other provision
modifications of the final decision best
adheres to the requirements of the Farm
Bill while fulfilling the objectives of the
AMAA. The changes adopted in the
final decision enhance the efficiencies
of fluid milk markets while maintaining
equity among processors of fluid milk
selling in marketing order areas and
among dairy farmers supplying the
areas’ fluid demands. The final decision
provisions achieve this while having
minor overall impacts on the Federal
order system and on the U.S. dairy
industry. Although both of the
alternatives considered also have
minimal impacts, the final decision best
achieves economic efficiencies, equity,
and program objectives.

Final Decision

A brief review of the impacts that are
projected to occur with the
implementation of the final decision
are:

Producers. In general, producers in
markets located in the western,
southwestern, and northeastern areas of
the U.S. may not fare as well as
producers located in other parts of the
country, as measured by the all-milk
price and cash receipts from milk
marketings. The average all-milk price
for the combined Federal order markets
is expected to average $0.02 per
hundredweight lower than the baseline.
The average all-milk price is projected
to increase in 13 current markets from
$0.01 to $0.52 per hundredweight and
decrease in 19 markets from $0.01 to
$0.50. One market is estimated to
average unchanged. The average all-
milk price throughout the entire U.S. is
projected to remain unchanged. It is
important to recognize that the all-milk
price can be impacted considerably by
the change in the Class | utilization due
to consolidation and the necessary
alignment of Class | prices within
consolidated areas.

Over the 2000-2005 period, gross
cash receipts within the Federal order
system are expected to increase an
estimated $222.3 million primarily
because of changes in transportation
payments and the pooling of additional
milk under the Federal order system.
After adjusting for these changes,

annual cash receipts are projected to
decline from the baseline an average of
$2.5 million during the 6-year period.
With the baseline cash receipts
averaging $16,944.5 million this
represents a very insignificant
reduction. Fifteen markets are projected
to have increases with 18 markets
projected to have decreases.

Processors. Since the final decision is
expected to have little effect on where
milk is produced, little impact is
expected on fluid milk processors or
manufacturers of dairy products.
Impacts on fluid milk processors will
likely result from changes in the
minimum Class | and Class Il prices that
are the handler’s obligation under the
Federal order system. Fluid processors
in 14 of the current Federal order
markets will experience increased
differentials, while processors in 17 of
the markets will see decreases. Fluid
processors in two markets will see no
change. The estimated weighted average
Class | differential for all current
Federal order markets would decrease
$0.29 per hundredweight. The all-
market average Federal order Class |
price would decrease $0.19 per
hundredweight when compared to the
baseline during the years of 2000—2005.
The value of manufacturing milk would
be increased, on average, $82.5 million
per year during the six-year period.

Consumers. Since adoption of the

final decision is projected to result in a
slight decrease in the average Class |
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price for the years of 2000-2005, it is
expected that average retail prices will
decrease about $0.02 per gallon. On an
individual order basis, the changes in
the average retail price per gallon may
range from an increase of $0.06 to a
decrease of $0.09. Although consumers
will be spending less on fluid milk
products, consumption is projected to
remain relatively unchanged.

International Trade. Adopting the
final decision is not expected to have a
significant impact on domestic butter
and nonfat dry milk prices and
therefore, little change in international
trade is expected. International trade of
raw milk and fluid milk products
between the United States, Mexico, and
Canada should be unaffected. However,
the increase in the Class Il price could
negatively affect the Mexican market for
those products.

Other Alternatives

Although implementation of the
consolidated orders with either the
Option 1B or Option 1A price surface
would still result in less than a
projected one percent change in overall
Federal order and U.S. prices, cash
receipts, and marketings, these two
alternatives do not promote market
efficiencies, equity or program
objectives as well as the provisions
adopted and would not result in the
most preferable allocation of resources
over time. A brief review of the impacts
that were projected to occur with the
implementation of these two
alternatives are:

Producers. In general, Option 1B
would have reduced producer income
in total and would have reduced the
proportion of the Class | value
represented in Federal order pools.
Mainly producers located in the Upper
Midwest and Florida areas would have
benefitted while producers throughout
the rest of the U.S. would have been
negatively impacted. The all-milk price
for all Federal order markets combined
was expected to average $0.10 per
hundredweight lower than the baseline
during the years of 2000-2005. The
average all-milk price was projected to
increase in 10 current markets from
$0.06 to $0.42 per hundredweight and
decrease in 23 markets from $0.01 to
$0.61 during this time period. This
would have resulted in changing the
gross cash receipts on an individual
order basis during this period ranging
from an annual average decrease of
$48.4 million to an increase of $38.5
million. Overall, gross cash receipts
would have averaged $128.4 million
less than currently received.

Under Option 1A the all-milk price
for all Federal order markets combined

was expected to average $0.03 per
hundredweight higher than the baseline
during the years of 2000-2005. The
average all-milk price was projected to
increase in 15 current markets from
$0.01 to $0.34 per hundredweight and
decrease in 18 markets from $0.01 to
$0.66. These changes would have
resulted in changing the gross cash
receipts on an individual order basis
during this period ranging from an
annual average decrease of $10.3
million to an increase of $48.4 million.
Overall, gross cash receipts would have
averaged $104.9 million higher than
currently received.

Processors. Since Option 1B would
have lowered the Class | differentials by
a weighted average of $0.69 per
hundredweight, the all-market average
Class | price charged to fluid handlers
would have declined by $0.49 per
hundredweight when compared to the
baseline during the years of 2000—-2005.
Lower Class | prices would have been
expected to increase sales of fluid milk
within the Federal order system by an
annual average of 106.7 million pounds,
representing less than a one percent
increase. Similar responses would have
occurred throughout the U.S. Fluid
processors would have benefitted from
lower fluid milk prices and increased
fluid milk sales.

Option 1A would have increased
Class | differentials by a weighted
average of $0.04 per hundredweight
resulting in the all-market average Class
| price charged to fluid handlers
increasing by $0.08 per hundredweight
when compared to the baseline during
the years of 2000-2005. Since the
impact of the increased Class | prices
would have resulted in an insignificant
decrease in fluid milk consumption
within the Federal order system, a
decrease of 16.6 million pounds, and
within the U.S., a decrease of 14.9
million pounds, this option would have
little expected overall effect on
processors or manufacturers of dairy
products.

Consumers. Since adoption of Option
1B was projected to result in a decrease
in the average Class | price for the
period 2000-2005, it was expected that
retail prices would decrease an average
of $0.04 per gallon. On an individual
order basis the changes in the average
retail price per gallon would have
ranged from an increase of $0.03 to a
decrease of $0.12. As a result of the
overall price decrease, consumers
would have spent less on fluid milk

products while increasing consumption.

The increase in fluid consumption was

estimated to be less than one percent.
Since adoption of Option 1A was

projected to result in an increase in the

average Class | price for the period of
the years 2000-2005, it was expected to
minimally increase retail prices an
average of $0.01 per gallon. On an
individual order basis the changes in
the average retail price per gallon would
have ranged from an increase of $0.05
to a decrease of $0.01. As a result of the
price increase, consumers would have
spent slightly more on fluid milk
products and purchased about the same
amount of milk for fluid use.

International Trade. Options 1B or 1A
were not expected to have a significant
impact on domestic butter and nonfat
dry milk prices and therefore, little
change in international trade would
have resulted. International trade of raw
milk and fluid milk products between
the United States, Mexico, and Canada
would have been unaffected.

In response to the final decision, the
Food and Nutrition Service updated the
analysis on the impacts of Federal Order
reform provisions on Food and
Nutrition Service programs,
participants, and administering
institutions. The updated report
analyzes the potential impacts of the
milk order reform pricing provisions
contained in the final decision on the
Food Stamp Program, the Women,
Infants, and Children Program, and the
National School Lunch and Breakfast
Programs. The report also analyzes
impacts of adopting either of the
alternative Class | price structure
options. The report indicates that
adoption of the final decision
provisions, as well as either of the
alternatives considered, will have
minimal economic impact on these
programs. This report is included in the
final RIA appendix.

The impacts of the provisions adopted
in the final decision or either of the
alternatives considered are minimal
when compared to the total marketings
and revenue generated in the dairy
industry both on a national and Federal
order basis. However, neither of the
alternative options considered would
appear to improve market efficiencies or
equity as well as adopting the
provisions contained in the final
decision. Based on the analyses
completed, the final decision
regulations have been tailored to impose
the least burden on society while
meeting regulatory objectives. In doing
so, these regulations will replace current
regulations and will not duplicate any
current regulations that may exist.

Civil Rights Impact Analysis Executive
Summary

Pursuant to Departmental Regulation
(DR) 4300-4, a Civil Rights Impact
Analysis (CRIA) reviews the final
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decision regarding reforms to the
Federal Milk Marketing Order program
to identify any provisions within the
final decision with actual or potential
adverse effects for minorities, women,
and persons with disabilities.

The CRIA includes descriptions of (1)
the purpose of performing a CRIA; (2)
the civil rights policy of the U.S.
Department of Agriculture (USDA); and
(3) basics of the Federal milk marketing
order program are provided for
background information. The civil rights
impact analysis of Federal Order Reform
meets the requirements prescribed by
DR 4300-4. As part of the analysis, the
extensive outreach efforts of USDA
through the entire reform process and
after the final decision is published are
highlighted. Additionally, statistical
detail is provided of the characteristics
of the dairy producer and general
populations located within the current
and consolidated marketing areas.

The analysis discloses no potential for
affecting dairy farmers with specific
characteristics differently than the
general population of dairy farmers. All
producers, regardless of race, national
origin, or disability choosing to deliver
milk to a Federal order regulated
handler will receive the minimum blend
price.

Copies of the Civil Rights Impact
Analysis can be obtained from Dairy
Programs at (202) 720-4392; any Market
Administrator office; or via the Internet
at http://www.ams.usda.gov/dairy/.

The Regulatory Flexibility Act and the
Effects on Small Businesses

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (5
U.S.C. 601 et seq.), the Agricultural
Marketing Service (AMS) has
considered the economic impact of the
rule on small entities and has prepared
this final regulatory flexibility analysis.
The Regulatory Flexibility Act provides,
in summary, that when preparing such
analysis an agency shall address: The
need for and objectives of the rule;
summary of the significant issues raised
in public comments, agency assessment
of the issues raised, and changes made
to the proposed rule based on these
issues; the kind and number of small
entities affected; the recordkeeping,
reporting, and other requirements; and
steps taken to minimize the economic
impact on small entities.

This regulatory action is in
accordance with section 143 of the
Federal Agriculture Improvement and
Reform Act of 1996, 7 U.S.C. 7253, (the
Farm Bill) which required the Secretary
of Agriculture (Secretary) to consolidate
the existing 31 Federal milk marketing
orders, as authorized by the Agricultural

Marketing Agreement Act of 1937
(AMAA), into between 10 and 14 orders.
The Farm Bill further provided that the
Secretary may address related issues
such as the use of utilization rates and
multiple basing points for the pricing of
fluid milk and the use of uniform
multiple component pricing when
developing one or more basic prices for
manufacturing milk. The Secretary was
also directed to designate the State of
California as a Federal milk order if
California dairy producers petition for
and approve such an order. Finally, the
Farm Bill specified that the Department
of Agriculture use informal rulemaking
to implement these reforms.

The Farm Bill required that a
proposed rule be published by April 4,
1998, and all reforms of the Federal
milk order program be completed by
April 4, 1999. However, the Omnibus
Consolidated and Emergency
Supplemental Appropriations Bill,
passed in October 1998, extended the
time frame for implementing Federal
milk order reform amendments from
April 4, 1999, to October 1, 1999. The
extension specified that the final
decision, defined as the final rule for
purposes of this legislation, be issued
between February 1 and April 4, 1999,
with the new amendments becoming
effective on October 1, 1999. The
legislation also provides that California
has from the date of issuance of the final
decision until September 30, 1999, to
become a separate Federal milk
marketing order.

The final decision sets forth the
consolidation of the current 31 Federal
milk orders into 11 orders. Several
issues related to the consolidation of
Federal milk orders are also addressed.
The final decision contains a
replacement for the Class | price
structure and the basic formula price.
These changes set the stage for
increasing efficiencies in supplying the
milk needs of Class | markets and
address concerns that the BFP is no
longer a statistically significant measure
of the value of manufacturing milk. The
final decision also changes the
classification of milk by (1) establishing
Class IV provisions which would
include milk used to produce nonfat dry
milk, butter, and other dry milk
powders; (2) reclassifying eggnog; and
(3) making other minor classification
changes. These changes recognize the
position of butter and milk powders as
residual products that balance the
supply of milk with overall demand,
and equalize the cost of competing
products. Finally, this final decision
expands part 1000 to include provisions
that are identical within each
consolidated order to assist in

simplifying the regulations. These
provisions include the definitions of
route disposition, plant, distributing
plant, supply plant, nonpool plant,
handler, other source milk, fluid milk
product, fluid cream product,
cooperative association, and commercial
food processing establishment. In
addition, the milk classification section,
pricing provisions, and some of the
provisions relating to payments have
been included in the General
Provisions. These changes adhere with
the efforts of the National Performance
Review—Regulatory Reform Initiative to
simplify, modify, and eliminate
unnecessary repetition of regulations.
Unique regional issues or marketing
conditions have been considered and
included in each market’s order
provisions.

The purpose of the Regulatory
Flexibility Act is to fit regulatory actions
to the scale of business subject to the
actions in order that small businesses
are not unduly or disproportionately
burdened. To accomplish this purpose,
it first is necessary to define a small
business. According to the Small
Business Administration’s definition of
a “‘small business,” a dairy farm is a
“*small business” if it has an annual
gross revenue of less than $500,000 and
a handler is a “small business” if it has
fewer than 500 employees. For the
purposes of determining which dairy
farms are ““small businesses,” the
$500,000 per year criterion was used to
establish a production guideline of
326,000 pounds per month. Although
this guideline does not factor in
additional monies that may be received
by dairy producers, it should be an
inclusive standard for most “‘small”
dairy farmers. For purposes of
determining a handler’s size, if the plant
is part of a larger company operating
multiple plants that collectively exceed
the 500-employee limit, the plant will
be considered a large business even if
the local plant has fewer than 500
employees.

Based on 1996 data, USDA identified
approximately 80,000 of the 83,000
dairy producers (farmers) that had their
milk pooled under a Federal order as
small businesses. Thus, small
businesses represent approximately 96
percent of the producers in the United
States. By 1997 the total number of
dairy producers that had their milk
pooled under a Federal order had
declined to about 79,000. It is estimated
that nearly 76,000 are small businesses.

During 1997, 78,590 dairy farmers
delivered over 105.2 billion pounds of
milk to handlers regulated under the
milk orders. This volume represents 68
percent of all milk marketed in the U.S.
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and 70 percent of the milk of bottling
quality (Grade A) sold in the country.
The value of the milk delivered to
Federal milk order handlers at
minimum order blend prices was nearly
$14.0 billion. Producer deliveries of
milk used in Class | products (fluid milk
products) totaled 44.9 billion pounds—
42.7 percent of total Federal order
producer deliveries. More than 200
million Americans reside in Federal
order marketing areas—77 percent of the
total U.S. population.

On the processing side, there are over
1,200 individual plants associated with
Federal orders, and of these plants,
approximately 700 qualify as “‘small
businesses” representing about 55
percent of the total. During October
1997, there were more than 485 fully
regulated handlers (306 distributing
plants of which 111 were small
businesses and nearly 180 supply plants
of which about 50 percent were small
businesses), 51 partially regulated
handlers of which 28 were small
businesses and 111 producer-handlers
of which all were considered small
businesses for purposes of this final
RFA, submitting reports under the
Federal milk marketing order program.

The Federal milk order program is
designed to set forth the terms of trade
between buyers and sellers of fluid
milk. A Federal order enforces the
minimum price that processors
(handlers) in a given marketing area
must pay producers for milk according
to how it is utilized. A Federal order
further requires that the payments for
milk be pooled and paid to individual
dairy producers or cooperative
associations on the basis of a uniform or
average price. It is important to note that
a Federal milk order, including the
pricing and all other provisions, only
becomes effective after approval,
through a referendum, by dairy
producers associated with the order.

Development of this final decision
began with the premise that no
additional burdens should be placed on
the industry as a result of Federal order
consolidation and reform. As a step in
accomplishing the goal of imposing no
additional regulatory burdens, a review
of the current reporting requirements
was completed pursuant to the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35). In light of this
review, it was determined that this final
decision would have little impact on
reporting, recordkeeping, or other
compliance requirements because these
would remain almost identical to the
current Federal order program. No new
forms are required; however, some
additional reporting will be necessary in
the orders that are adopting multiple

component pricing if the current orders
do not contain these provisions. Overall,
there would be slight change in the
burdens placed on the dairy industry.

There are two principal reporting
forms for handlers to complete each
month that are needed to administer the
Federal milk marketing orders. The
forms are used to establish the quantity
of milk used and received by handlers,
the pooling status of the handler, the
class-use of the milk used by the
handler, the butterfat content and
amounts of other components of the
milk. This information is used to
compute the monthly uniform price
paid to producers in each of the
markets. Handlers in the marketing
areas adopting multiple component
pricing will be required to complete
additional information regarding the
components of the milk and to assure
that proper payments are made to
producers. This information is
necessary to establish the values of milk
on the basis of milk components and to
assure that producers are paid correctly.
Many handlers already collect and
report this information.

This rule does not involve additional
information collection that requires
clearance by the Office of Management
and Budget beyond the currently
approved information collection. The
primary sources of data used to
complete the forms are routinely used in
most business transactions. Forms
require only a minimal amount of
information which can be supplied
without data processing equipment or a
trained statistical staff. Thus, the
information collection and reporting
burden is relatively small. Requiring the
same reports for all handlers does not
significantly disadvantage any handler
that is smaller than the industry
average.

New territory, or pockets of
unregulated territory within and
between current order areas has been
included in the consolidated marketing
areas where such expansion will not
have the effect of fully regulating plants
that are not now regulated. The addition
of these areas benefits regulated
handlers by eliminating the necessity of
reporting sales outside the Federal order
marketing area for the purpose of
determining pool qualification. Where
such areas can be added to a
consolidated area without having the
effect of causing the regulation of any
currently-unregulated handler, they are
added.

Handlers not currently fully regulated
under Federal orders may become
regulated for two main reasons: first, in
the process of consolidating marketing
areas, some handlers who currently are

partially regulated may become fully
regulated because their sales in the
combined marketing areas meet the
pooling standards of a consolidated
order area. Second, a previously
unregulated area in New York, Vermont,
New Hampshire and Massachusetts was
added on the basis of supporting
information. As a result, previously
unregulated handlers would become
fully regulated. Because of these two
reasons, 11 additional plants are
expected to become fully regulated
under the program. Of these 11 plants,
it is estimated that 5 are small
businesses that would need to comply
with the reporting, recordkeeping, and
compliance requirements. The
completion of these reports will require
a person knowledgeable about the
receipt and utilization of milk and milk
products handled at the plant. This
most likely will be a person already on
the payroll of the business such as a
bookkeeper, controller or plant manager.
The completion of the necessary
reporting, recordkeeping, and
compliance requirements does not
require any highly specialized skills and
should not require the addition of
personnel to complete. In fact, much of
the information that handlers report to
the market administrator is readily
available from normally maintained
business records, and as such, the
burden on handlers to complete these
recordkeeping and reporting
requirements is minimal. In addition,
assistance in completing forms is
readily available from market
administrator offices. A description of
the forms and a complete Paperwork
Reduction Act analysis follows this
section.

No other burdens are expected to fall
upon the dairy industry as a result of
overlapping Federal rules. The
regulations contained in this final
decision do not duplicate, overlap or
conflict with any existing Federal rules.

Public Comments

More than 1,000 comments were
received from interested parties that
specifically stated or documented they
were small businesses. However, this
number may not be fully representative
of the number of small businesses that
actually submitted comments because a
majority of commenters did not indicate
their size. Of the comments submitted,
the majority were received from dairy
producers. The comments from the
producers primarily addressed the
issues of Class | pricing and
consolidation.

A few comments were received that
specifically addressed the initial
regulatory flexibility analysis (IRFA).
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These comments also addressed the
issues of Class | pricing and
consolidation and further addressed the
issue of producer-handler regulation.
The Small Business Administration
submitted views specifically addressing
exempt plant status and requesting
further analysis of the impact of
consolidation on previously unregulated
entities, if possible.

Nearly all of the 1,000 comments
addressed Class | pricing and discussed
the impact of Option 1A or Option 1B
on dairy producers’ income. A majority
of these comments supported Option 1A
because it would maintain the revenue
necessary to stay in business. Many
commenters opposing Option 1B argued
that the Class | differential decreases
that would occur under this option
would result in financial losses that
would force many dairy farmers out of
business. Comments filed by service
providers such as feed and implement
stores that claimed to be small
businesses commented on the negative
impact lower prices received by dairy
producers had on surrounding
community businesses. One commenter
supporting Option 1A further stated that
in order to comply with the purposes
and objectives of the Regulatory
Flexibility Act, as stated in the IRFA, a
Class | price structure that avoids a
burdensome financial impact on dairy
farmers must be adopted.

About 200 of the comments received
from declared small businesses
addressed consolidation issues. These
comments focused on the impact of
including or excluding currently-
unregulated areas. A majority of the
comments focused on the Northeast
order and the inclusion or exclusion of
the currently-unregulated territories in
New York, Pennsylvania, and Maryland.
Comments supporting the inclusion of
currently-unregulated territory
discussed the need to include this
territory to prevent inequitable, unfair
and disorderly marketing conditions.
One supporting commenter noted that
the expansion into unregulated areas
would result in more small businesses
becoming subject to Federal order
regulation but the commenter did not
believe that it would unduly impact
their ability to compete. Commenters
opposing the inclusion of currently-
unregulated Pennsylvania territory
argued that producer returns would
decline if handlers in this area were
subject to Federal order regulations.

A few comments were received
addressing the extent of regulation
applied to producer-handlers. One
commenter, a small business producer-
handler, indicated that the combination
of new definitions and classification of

milk provisions will result in its
regulation. The commenter argued that
this effect is contrary to the IRFA that
stated ‘‘no additional regulatory burdens
should be placed on the industry’” and
to the intent of the proposed rule that
stated the changes were not intended to
fully regulate any producer-handler that
is currently exempt from regulation.
Other commenters suggested that
producer-handlers should not be
exempt from regulation if their route
disposition of Class | products at
wholesale exceeds 500,000 pounds per
month or if they have retail sales other
than at a retail establishment located on
the premises of the producer-handler’s
plant. They argued that producer-
handlers with route disposition above
this limit cannot be considered small
businesses and should be subject to
regulation.

After reviewing the public comments
filed by small businesses in
combination with updated marketing
data and information and updated
analyses, changes were made to the
provisions contained in the proposed
rule. Not all of the changes requested by
small businesses were feasible but when
changes were beneficial to small
businesses without affecting the
objectives of the rule, they were
incorporated. The changes made to the
proposed rule, based in part on small
business comments, are discussed
below by issue.

Consolidation

The proposed rule advanced 11
consolidated Federal milk marketing
orders. The marketing areas of these
orders were expanded to include
currently-unregulated areas if this did
not result in the regulation of any
currently-unregulated handlers or was
not an area in which handlers are
subject to minimum Class | pricing
provisions under State regulations. After
reviewing the issue in light of the public
comments and updating the initial
analysis based on more recent marketing
data, 11 consolidated orders are adopted
in the final decision, the same number
as proposed in the January 21, 1998,
rule, but with significant modifications
being made to the marketing areas of the
proposed Northeast and Western orders,
and minor modifications to the
marketing areas of the proposed
Southeast, Mideast, Upper Midwest and
Central orders. The final decision
continues to omit currently-unregulated
areas specified in the January 21st
proposed rule and also omits currently-
unregulated areas that comprise a
significant distribution area for
currently-unregulated handlers, some of

which were proposed to be included in
consolidated areas.

Numerous comments were received
from small businesses supporting the
inclusion of currently-nonregulated
areas in the Northeast order. However,
after considering the requirements of the
Farm Bill, the consolidation of the
existing orders does not necessitate
expansion of the consolidated orders
into unregulated areas or areas in which
handlers are subject to minimum Class
| pricing under State regulation,
especially when the states’ Class | prices
exceed or equal those that would be
established under Federal milk order
regulation. Such regulation could have
the effect of reducing returns to
producers already included under State
regulation without significantly
affecting prices paid by handlers who
compete with Federally-regulated
handlers.

Two changes made to the prior
proposed rule as a result of comments
submitted by small businesses related to
the exclusion of territory in the
consolidated marketing areas. These
changes occurred in the Mideast and
Central orders. The changes ensure that
two currently-unregulated handlers
maintain this status.

One change occurred in the Mideast
order. Based on a comment received
from Toft Dairy, Incorporated (Toft
Dairy), a small business dairy processor,
and Sandusky County Milk Producers
Association, a dairy cooperative
representing dairy farmers classified as
small businesses, one partial and three
entire counties in north Central Ohio are
excluded from the Mideast marketing
area. These areas are currently
unregulated. The proposed rule had
suggested including this currently-
unregulated territory in the Mideast
marketing area which would have
resulted in the regulation of Toft Dairy.
Since the intent of the consolidating
marketing orders was not to cause the
regulation of any currently-unregulated
handler, these areas have been removed
from the marketing area of the Mideast
order. Toft Dairy will remain an
unregulated processor unless its sales
area changes significantly.

Another change occurred in the
Central order. Based on a comment
received from Central Dairy,
Incorporated (Central Dairy), a small
business dairy processor, six currently-
unregulated counties in northeast
Missouri that were proposed to be
included in the Central order are
excluded from the marketing area.
These areas are currently unregulated.
Central Dairy opposed inclusion of
these six counties because the handler
plans to expand its distribution into this
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area. Again, since the intent of
consolidating marketing orders was not
to cause the regulation of any currently-
unregulated handler these areas have
been removed from the marketing area
of the Central order.

Producer-Handlers

Another change to the proposed rule
resulting from public comments
involves producer-handlers. Since the
intent of the proposed rule was not to
increase regulation to any currently-
unregulated producer-handlers, minor
modifications have been made to the
classification of milk provisions
applicable to all orders and to the
producer-handler definition in certain
individual orders.

A comment submitted by Promised
Land Dairy, a producer-handler defined
as a small business, stated that the
change in the classification of milk
provisions combined with other order
changes would result in their regulation.
Promised Land Dairy argues that the
addition of the words ““‘or acquired for
distribution’ in §1000.44(a)(3)(iv)
would force milk delivered by a
producer-handler to any store associated
with a regulated handler to be sold at no
more than the Class Il price because it
would be considered a receipt from a
producer-handler. Promised Land Dairy
argued that this would force producer-
handlers to become fully regulated. In
addition, they argued that changes made
to the Southwest order’s producer-
handler definition are not warranted
and would further result in the
regulation of Promised Land Dairy.

The changes in the proposed rule
were not intended to fully regulate any
producer-handler that is currently
exempt from regulation. Producer-
handlers have been exempt from the
pricing and pooling provisions of the
orders for several reasons. First, the care
and management of the dairy farm and
other resources necessary for own-farm
production and the management and
operation of the processing are the
personal enterprise and risk of the
owner. Second, typically producer-
handlers are small businesses that
operate in a self-sufficient manner.
Finally, producer-handlers do not have
an advantage as either producers or
handlers so long as they are responsible
for balancing their fluid milk needs and
cannot transfer balancing costs to other
market participants.

While the provisions objected to by
Promise Land Dairy would not directly
regulate this entity, they could have a
very serious negative economic impact
on its continued operations as a
producer-handler. Because it is still the
intent of the Department to allow
currently-unregulated producer-

handlers to maintain this status,
changes have been made to
§1000.44(a)(3)(iv) in the general
provisions by removing the words “or
acquired for distribution” and re-adding
these words to §1124.44, and changes
have been made to the individual order
definitions of producer-handlers. Hence,
no changes are made in the final
decision to regulate a producer-handler
that is currently exempt from regulation.

Additional comments submitted by
small businesses regarding producer-
handlers advocated implementing a
limitation on the exemption of
producer-handlers based on size. The
commenters suggested that the
producer-handler exemption should be
limited to those whose Class | route
disposition is 500,000 pounds or less, or
whose entire Class | disposition of fluid
milk is made as retail sales from a retail
establishment located on the premises
of the producer-handler’s processing
plant.

Since the intent of the final decision
is not to regulate any currently-
unregulated producer-handlers, these
requests have been denied. A review of
October 1997 producer-handler route
disposition data indicates that if a
500,000 pound Class | route disposition
limit were implemented, 20 producer-
handlers out of 111 producer-handlers,
would become regulated. The
Department’s reasons for exempting
producer-handlers as discussed
previously have not changed and the
intent of this rule is not to make changes
to regulate currently-unregulated
producer-handlers regardless of size.
Consequently, these suggested changes
have not been included in the final
decision.

Class | Price Structure

Another change to the proposed rule,
resulting in part from the public
comments received, involves the Class |
price structure. In the proposed rule the
Department advanced two main price
options—1A and 1B. The Department
indicated a preference for Option 1B
because it was more market-oriented.
However, the Department recognized in
the proposed rule that Option 1B would
result in lower Class | prices and lower
blend prices which would have a
significant economic impact on small
businesses, particularly producers. To
lessen the impact, three phase-in
program options were proposed to be
adopted in conjunction with Option 1B.
The objective of the phase-in programs
was to provide dairy producers and
processors the opportunity to adjust
marketing practices to adapt to more

market-determined Class | prices.
A majority of the public comments

received from small businesses

supported Option 1A. Many of the
commenters opposing Option 1B
indicated that the price levels
established under this price structure
would be significantly lower than
present levels, and as a result, they—
primarily dairy producers—would be
forced out of business. Of the
commenters supporting Option 1B, few
supported the adoption of a phase-in
program.

Option 1B was preferred by the
Department because it would move the
dairy industry into a more market-
determined pricing system. Establishing
a national Class | price structure based
on results from the U.S. Dairy Sector
Simulator model,11 developed and
administered by Cornell University,
may increase market efficiencies in the
dairy industry and lowering the
differentials would allow marketing
conditions to have a greater impact on
actual Class | prices paid to producers
who service the Class | market. The
Department recognized that this would
impact small businesses, both producer
and processors, because less of the
actual value of Class | milk would be
regulated. In the proposed rule the
Department stated the following:

“Smaller, less efficient producers would
likely have a greater responsibility to bargain
with processors for over-order premiums that
adequately cover their costs. With processors
less likely to face similar raw product costs,
less efficient small processors may have to
negotiate and/or sustain over-order price
levels necessary to attract and maintain a
sufficient supply of milk. Large businesses,
both producers and processors, may be in a
better competitive position to do this.” (63
FR 4912)

After reviewing the public comments
and updating marketing data and
analyses of Option 1A and Option 1B,
the Department adopted a Class | price
structure that provides greater structural
efficiencies in the assembly and
shipment of milk and dairy products.
The adopted Class | pricing structure
establishes a price surface that utilizes
USDSS model results adjusted for all
known plant locations and establishes
differential levels that will result in
prices that generate sufficient revenue to
assure an adequate supply of milk. The
differential levels will better maintain
equity by raising the level 40 cents per
hundredweight higher than the level
proposed in Option 1B. The higher
differential level reduces the likelihood

11The U.S. Dairy Sector Simulator model is used
to evaluate the geographic or “spatial’’ value of milk
and milk components across the U.S. under the
assumption of globally efficient markets. A more
detailed description of the model is contained in
the decision.
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of class-price inversions, where the
Class | prices are below the
manufacturing milk prices for the
month. Updated analysis conducted by
the Interagency Dairy Analysis Team in
the final Regulatory Impact Analysis 12
indicates that increasing the differential
level lessens the economic impact of
moving toward more market-orientation
on small businesses.

Exempt Plant Limits

The Office of the Chief Counsel for
Advocacy (Office of Advocacy) of the
U.S. Small Business Administration
submitted views on the IRFA pursuant
to its authority under the Regulatory
Flexibility Act, 5 U.S.C. 601, as
amended by the Small Business
Regulatory Enforcement Fairness Act,
Pub. L. 104-121, 110 Stat. 866 (1996).
With regard to the impact of the order
consolidation and pricing formulae, the
Office of Advocacy stated that these
issues should be left to the regulated
community and the Department. The
Office of Advocacy did comment that a
system that “‘best resembles the free
market and imposes the least burden on
the industry would be the best
alternative.”

The Office of Advocacy requested an
explanation of how the 150,000 pound
handler exemption was derived and a
determination of whether this
exemption could be increased. They
questioned whether a greater number of
small entities would benefit from an
increase in the limit. The Office of
Advocacy further requested additional
analysis on the impact of the
consolidation of orders on previously
unregulated entities, if possible.

The 150,000 pound handler
exemption was determined after
reviewing provisions currently
contained in the Federal milk marketing
orders. The 150,000 pound exemption
was the highest level currently utilized,
with some orders containing no such
exemption. A review of the impact of
this exemption level on distributing
plants that were fully regulated in
October 1997 indicated that 15 plants,
14 of which are small businesses, would
become exempt from regulation based
on this provision. In addition, five
partially-regulated plants, four of which
are small businesses, would also
become exempt. No public comments
were received addressing this issue.

Federal milk order regulations must
balance the interests of small business
dairy producers versus small business

12Copies of the Regulatory Impact Analysis can
be obtained from Dairy Programs at (202) 720-4392,
any Market Administrator office, or via the Internet
at http://www.ams.usda.gov/dairy.

dairy processors. Although only
processors are regulated under Federal
milk orders, producers receive benefits
from the regulations. Thus, whenever
dairy processors are exempt from
Federal order regulations they are not
required to pay dairy producers
minimum Federal order prices.
Exempting processors from regulation
directly impacts dairy producers.

Based on October 1997 data, a review
of the impacts of increasing the
exemption levels on processors was
completed. As expected, increasing the
level would allow additional processors
to become exempt. In October 1997, 54
handlers had route disposition equal to
or less than 150,000 pounds. An
additional 57 handlers had route
disposition between 150,000 to
1,000,000 pounds and 327 handlers had
route disposition greater than 1 million
pounds.

Although it may appear that
increasing the exemption level would
not result in exempting many additional
plants, these plants receive milk from a
significant number of producers, a
majority of whom are small businesses.
In addition, contrary to the intent of
benefitting small businesses by
increasing the exemption level, more
handlers that are considered large
businesses could become exempt from
regulation. Implementing the 150,000
pound level results in two large
businesses currently regulated (one
fully-regulated and one partially-
regulated) becoming exempt plants.
When more large businesses become
exempt it not only impacts producers,
but also impacts other regulated
handlers.

In an attempt to maintain a balance
between the interests of both small
handlers and small dairy producers, the
150,000 pound exemption is
maintained. Based on previous
experience, the exemption of plants of
this size poses no economic threat to the
order’s regulated handlers.

Minimization of Significant Economic
Impacts on Small Businesses

The Department developed the final
decision aware of the impacts of its
adoption on small businesses, both
dairy producers and processors. In the
final decision, the Department has
minimized the significant economic
impacts of these regulations on small
entities to the fullest extent reasonably
possible while adhering to the stated
objectives. The Department reviewed
the regulatory and financial burdens
resulting from these regulations and
determined, to the fullest extent
possible, the impact on small
businesses’ abilities to compete in the

market place. The Department reviewed
the regulations from both the small
producer and small processor
perspectives attempting to maintain a
balance between these competing
interests.

The Farm Bill mandated that the
current 31 orders be consolidated into
between 10 to 14 orders. The Farm Bill
also specified that other issues could be
addressed. Eleven orders are adopted in
the final decision as well as a new Class
| price structure, a basic formula price
replacement, classification of milk
provisions, and the establishment of
identical provisions in all orders where
possible. The objectives of the final
decision are (1) to comply with the
requirements of the Farm Bill and (2) to
make other changes in order provisions
consistent with the goals and
requirements of the AMAA. The focus
of these changes is to enhance the
efficiencies of fluid milk markets while
maintaining equity among processors of
fluid milk selling in marketing order
areas and among dairy producers
supplying the areas’ fluid demands.

Federal milk order regulations do not
disparately apply to small and large
businesses. If a handler is regulated
under a Federal milk order, the
provisions of that order apply the same
to all handlers regardless of size.
Likewise, if a producer’s milk is
associated with a Federal order pool, the
same pricing and payment provisions
will be utilized for all producers
regardless of size. This final decision
addresses several issues and adopts
provisions that will continue to apply
equally to all businesses, both large and
small. The provisions adopted herein
attempt to reduce the economic impact
of Federal milk order regulations on
small businesses to the most reasonable
extent possible.

After reviewing submitted comments
and updating marketing data and
analyses, changes were made to the
provisions contained in the proposed
rule. The IRFA discussed the projected
impacts of the primary components of
the proposed rule on small entities.
These included consolidation, basic
formula price, Class | price structure,
and classification. Because Federal
order provisions are interrelated, it was
difficult to determine the overall impact
of each component on small entities
because the proposed rule contained
two pricing options. To the fullest
extent possible, such estimations were
set forth in the proposed rule.

Below is a description of the primary
components contained in the final
decision that were discussed in the
IRFA. For comparison purposes,
impacts resulting from each component
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are briefly discussed. Because this rule
establishes the specific provisions to be
contained in Federal milk marketing
orders, analysis of the impacts of the
consolidated orders on small businesses
is provided.

Consolidation

The IRFA discussed three order
consolidation options: (1) The
consolidated marketing areas suggested
in the December 1996 Initial
Preliminary Report on Order
Consolidation; (2) the consolidated
marketing areas suggested in the May
1997 Revised Preliminary Report on
Order Consolidation; and (3) the
consolidated marketing areas suggested
in the proposed rule. Determining the
specific economic impacts of marketing
area consolidation on handlers,
producers, and consumers is difficult.
The IRFA detailed the assumptions
utilized to quantify the economic effects
of consolidation. The IRFA included an
analysis of each of the three
consolidation options on the weighted
average use value to determine the
potential impacts of each option on
producers. The IRFA also included
projections regarding the number of
handlers that would be regulated under
the consolidation options and the
number of these handlers that are small
businesses.

The consolidation of orders adopted
in the final decision is a result of the
examination and analysis of more recent
marketing data in combination with the
comments received on the proposed
rule. This resulted in modifying
significantly from the proposed rule the
marketing areas of the Northeast and
Western orders, and in making minor
modifications to the marketing areas of
the proposed Southeast, Mideast, Upper
Midwest and Central orders. The
consolidated orders adopted in the final
decision are as follows (* denotes
changes made from the proposed rule):

*1. NORTHEAST—current marketing
areas of the New England, New York-
New Jersey and Middle Atlantic Federal
milk orders, with the addition of: the
contiguous unregulated areas of New
Hampshire, northern New York and
Vermont; and the non-Federally
regulated portions of Massachusetts.
*The Western New York State order
area (ten entire and 5 partial western
New York counties) proposed to be
included in the expanded Northeast
order area has been omitted.

2. APPALACHIAN—Current
marketing areas of the Carolina and
Louisville-Lexington-Evansville (minus
Logan County, Kentucky) Federal milk
orders plus the marketing area of the
former Tennessee Valley order, with the

addition of 21 currently-unregulated
counties in Indiana and Kentucky.

3. FLORIDA—current marketing areas
of the Upper Florida, Tampa Bay, and
Southeastern Florida Federal milk
orders.

*4. SOUTHEAST—current marketing
area of the Southeast Federal milk order,
plus 1 county from the Louisville-
Lexington-Evansville Federal milk order
marketing area; plus 11 northwest
Arkansas counties and 22 entire
Missouri counties that currently are part
of the Southwest Plains marketing area;
plus 6 Missouri counties that currently
are part of the Southern Illinois-Eastern
Missouri marketing area; plus 16
currently unregulated southeast
Missouri counties (including 4 that were
part of the former Paducah marketing
area); plus 20 currently-unregulated
Kentucky counties (including 5 from the
former Paducah marketing area).

*A partial Missouri county that has
been part of the Southwest Plains
marketing area will become completely
unregulated.

*5. MIDEAST—current marketing
areas of the Ohio Valley, Eastern Ohio-
Western Pennsylvania, Southern
Michigan and Indiana Federal milk
orders, plus Zone 2 of the Michigan
Upper Peninsula Federal milk order,
and most currently-unregulated
counties in Michigan, Indiana and Ohio.
*One partial and 3 entire counties in
north central Ohio are left unregulated,
as they represent the distribution area of
a currently-partially regulated
distributing plant (Toft Dairy in
Sandusky, Ohio).

*6. UPPER MIDWEST—current
marketing areas of the Chicago Regional,
Upper Midwest, Zones | and I(a) of the
Michigan Upper Peninsula Federal milk
orders, and unregulated portions of
Wisconsin. *The lowa Federal order
marketing area portion of one Illinois
county is added to the consolidated
Upper Midwest marketing area and the
Chicago Regional portion of another
Ilinois county is removed and added to
the consolidated Central area.

*7. CENTRAL—current marketing
areas of the Southern Illinois-Eastern
Missouri, Central Illinois, Greater
Kansas City, Southwest Plains, Eastern
Colorado, Nebraska-Western lowa,
Eastern South Dakota, lowa (* less the
portion of an Illinois county that will
become part of the consolidated Upper
Midwest area) and *Western Colorado
Federal milk orders, * plus the portion
of an Illinois county currently in the
Chicago Regional Federal order area,
minus 11 northwest Arkansas counties
and 1 partial and 22 entire Missouri
counties that are part of the current
Southwest Plains marketing area, minus

6 Missouri counties that are part of the
current Southern Illinois-Eastern
Missouri marketing area, plus 54
currently-unregulated counties in
Kansas, Missouri, lllinois, lowa,
Nebraska and Colorado, plus 8 counties
in central Missouri *(six fewer than in
the proposed rule) that are not
considered to be part of the distribution
area of an unregulated handler in
central Missouri, *plus 7 currently
unregulated Colorado counties located
between the current Western and
Eastern Colorado order areas.

8. SOUTHWEST—current marketing
areas of Texas and New Mexico-West
Texas Federal milk orders, with the
addition of two currently-unregulated
northeast Texas counties and 47
currently-unregulated counties in
southwest Texas.

9. ARIZONA-LAS VEGAS—current
marketing area of Central Arizona, plus
the Clark County, Nevada, portion of the
current Great Basin marketing area, plus
eight currently-unregulated Arizona
counties.

*10. WESTERN—current marketing
areas of the Southwestern Idaho-Eastern
Oregon and Great Basin Federal milk
orders, minus Clark County, Nevada.
*The Western Colorado order area,
proposed to be included in the Western
order area, is instead included in the
consolidated Central order.

11. PACIFIC NORTHWEST—current
marketing area of the Pacific Northwest
Federal milk order plus 1 currently-
unregulated county in Oregon.

The consolidated orders presented
herein reflect the most appropriate
boundaries for the purpose of
implementing the requirements of the
Farm Bill. These orders attempt to avoid
extending regulation to handlers whose
primary sales areas are outside current
Federal order marketing areas and who
are not subject to Federal order
regulation. These orders also minimize
the regulatory burden placed on
handlers.

Based on October 1997 data, it is
projected that 306 distributing plants
will be fully regulated and 32
distributing plants will be exempt. The
number of fully-regulated small
businesses will be 111. The number of
fully-regulated small businesses is down
from 164, a 32 percent decline from the
proposed rule. This is mainly a result
from either large business acquisitions
of these small businesses or because
they have gone out of business. Two
small businesses that are currently
unregulated will become regulated and,
as mentioned previously, 14 fully
regulated and four partially-regulated
small businesses will become exempt.



16040

Federal Register/Vol. 64, No. 63/Friday, April 2, 1999/Proposed Rules

Basic Formula Price

The IRFA reviewed the basic formula
price replacement options considered.
These options included pricing
components based on their value in
manufactured products which was
proposed and is adopted in the final
decision, economic formulas, futures
markets, cost of production, competitive
pay pricing, and pricing differentials
only.

The rule closely follows the pricing
plan described in the proposed rule by
replacing the current basic formula
price (BFP) with a multiple component
pricing system that derives component
values from surveyed prices of
manufactured dairy products. The
adopted pricing system determines
butterfat prices for milk used in Class I,
Class Il and Class IV products from a
butter price; protein and other solids
prices for milk used in Class Il products
from cheese and whey prices; and
nonfat solids prices for milk used in
Class Il and Class IV products from
nonfat dry milk product prices. The
specific formulas used to calculate the
prices are described in complete detail
in the final decision.

All market participants, both large
and small, would be affected by the BFP
replacement in the same manner. There
would be no uneven impact on market
participants on the basis of size.
However, the existence of minimum
order pricing serves to assure that large
handlers pay no less for their milk than
smaller entities, and that small
producers receive at least the same
minimum uniform price for the milk or
components of milk they produce as
large producers. Consumers can be
assured that the prices generally
charged for dairy products are prices
that reflect, as closely as possible, the
forces of supply and demand in the
market.

Impact of Multiple Component Pricing
Provisions on Small Entities

As set forth in the proposed rule,
seven of the 11 orders adopted in the
final decision provide for milk to be
paid for on the basis of its
components—multiple component
pricing (MCP).

Five of the seven MCP orders also
provide for milk values to be adjusted
according to the somatic cell count of
producer milk. The equipment needed
for testing milk for its component
content can be very expensive to
purchase, and requires highly-skilled
personnel to maintain and operate. The
cost of infra-red analyzers ranges from
just under $100,000 to $200,000. The
infra-red machines that are used by

most laboratories would test for total
solids and somatic cells at the same
time the butterfat and protein tests are
done.

No new report forms are needed
under multiple component pricing;
however, some additional reporting is
necessary to enable handlers’ values of
milk to be determined on the basis of
components, and to assure that
producers are paid correctly. For the
market administrators to compute the
producer price differential, handlers
would need to supply additional
information on their currently-required
monthly reports of receipts and
utilization. In addition to the product
pounds and butterfat currently reported,
handlers would be required to report
pounds of protein, pounds of other
solids, and, in 5 of the orders, somatic
cell information. This data would be
required from each handler for all
producer receipts, including milk
diverted by the handler, receipts from
cooperatives as 9(c) handlers (that is,
the cooperative acts as a handler); and,
in some cases, receipts of bulk milk
received by transfer or diversion.

Since producers would be receiving
payments based on the component
levels of their milk, the payroll reports
that handlers supply to producers must
reflect the basis for such payment.
Therefore the handler would be
required to supply the producer not
only with the information currently
supplied, but also, (a) the pounds of
butterfat, the pounds of protein, and the
pounds of other solids contained in the
producer’s milk, as well as the
producer’s average somatic cell count,
and (b) the minimum rates that are
required for payment for each pricing
factor and, if a different rate is paid, the
effective rate also. Many handlers
already report this additional
information. It should be noted that
handlers already are required to report
information relative to pounds of
production, butterfat and rates of
payment for butterfat and
hundredweight of milk to the
appropriate Market Administrator.

Of over 74,000 producers whose milk
was pooled in December 1996 under 23
of the current orders that would be part
of consolidated orders providing for
multiple component pricing, the milk of
52,500 of these producers was pooled
under 13 current orders that have MCP.
Handlers in these markets already have
incurred the initial costs of testing milk
for its component content, and have
made the needed transition to reporting
the component contents of milk receipts
on their handler reports to the market
administrators, and on their reports of
what they have paid producers.

Of the remaining 21,750 producers
who would be affected by MCP
provisions under a Federal order
(including an estimated 20,650
producers qualifying as small
businesses), the milk of approximately
13,000, or 60 percent, currently is
received by handlers who test or have
the capability of testing for multiple
components and, in many cases,
somatic cells. Many of these handlers
also report component results to the
producers with their payments. Almost
all of the producers whose milk
currently is not being tested or paid for
on the basis of components are located
in the New England and New York-New
Jersey marketing areas, which would be
consolidated with the Middle Atlantic
area into the Northeast order.

Accommodation has been made to
ameliorate handlers’ expenses of testing
producer milk for component content.
As component pricing plans have been
adopted under a number of the present
Federal milk orders since 1988, the
component testing needed to implement
these pricing plans has been performed
by the market administrators
responsible for the administration of the
orders involved for handlers who have
not been equipped to make all of the
determinations required under the
amended orders. It has been made clear
in the decisions under which these
plans have been adopted that handlers
who would find it unduly burdensome
to obtain the equipment and personnel
needed to accomplish the required
testing may rely on the market
administrators to verify or establish the
tests under which producers are paid.
As noted above, however, many
handlers not now subject to MCP
provisions under Federal orders have
nevertheless already undertaken
multiple component testing and
payment programs.

Class | Price Structure

The IRFA discussed two price
structure options—location-specific
differentials (Option 1A) and relative-
value specific differentials (Option 1B).
The IRFA set forth the projected impacts
that these two price structures would
have on producers and processors.

The price structure adopted in this
final decision resulted from an
examination and review of more recent
marketing data in combination with the
comments received on the proposed
rule. As discussed previously, the
Department adopted a Class | price
structure that provides greater structural
efficiencies in the assembly and
shipment of milk and dairy products.
The adopted Class | pricing structure
establishes a price surface that utilizes
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USDSS model results adjusted for all
known plant locations and establishes
differential levels that will result in
prices that generate sufficient revenue to
assure an adequate supply of milk. The
differential levels will better maintain
equity by raising the level 40 cents per
hundredweight higher than the level
proposed in Option 1B. The higher
differential level reduces the likelihood
of class-price inversions, where the
Class | prices are below the
manufacturing milk prices for the
month. Updated analysis conducted by
the Interagency Dairy Analysis Team in
the final Regulatory Impact Analysis 13
indicates that increasing the differential
level lessens the economic impact of
moving toward more market-orientation
on small businesses.

The adopted Class | price structure
reduces Class | differentials from
current levels in 17 markets ranging
from $0.04 per hundredweight in the
Ohio Valley order to $1.18 per
hundredweight in the Eastern Colorado
order. Option 1B would have reduced
differentials from current levels in 29
markets ranging from $0.01 in Central
Illinois order to $1.58 in the Eastern
Colorado order. The adopted Class |
price structure will increase Class |
differentials in 14 markets ranging from
$0.08 in the Greater Kansas City order
to $0.57 in the Southeastern Florida
order and leaves two orders unchanged.
Option 1B would have increased Class
I differentials in only two markets—
$0.15 in Chicago Regional and $0.17 in
Southeastern Florida—and would have
left two orders unchanged. Option 1A
would have increased differentials in 21
markets ranging from $0.01 per
hundredweight in New England, New
York-New Jersey, and Unregulated New
York and New England to $0.50 in the
Upper Midwest order, lowered
differentials in seven markets from
$0.04 in Ohio Valley to $0.18 in Eastern
Colorado, and left four markets
unchanged.

Although the adopted Class | price
structure will result in price changes
that affect both large and small entities,
this option best meets the objectives of
the AMAA. The adopted Class | price
structure recognizes that there are
limitations in the extent that the
marketplace can be relied upon to
establish prices to producers that are
equitable and reasonable given
marketing conditions. Similarly, it
recognizes that handlers will be assured
a higher degree of price equity. The

13Copies of the Regulatory Impact Analysis can
be obtained from Dairy Programs at (202) 720-4392,
any Market Administrator office, or via the Internet
at http://www.ams.usda.gov/dairy.

adopted Class | price structure best
provides the incentives necessary for
increased efficiency in the organization
and distribution of the milk supply and
dairy products.

Classification Provisions

The IRFA discussed the classification
of milk provisions contained in the
proposed rule. The IRFA concluded that
the classification of milk provisions
would not have a significant economic
impact on a substantial number of small
entities. With two primary exceptions,
these changes are adopted in the final
decision. The two exceptions are: (1)
Leaving cream cheese as a Class |11
product as currently classified, and (2)
leaving the fluid milk product exclusion
standard for products packaged in *‘all-
metal, hermetically-sealed containers”
as currently classified. In addition, other
minor changes have been made
including revising the shrinkage
provisions to more closely resemble
current provisions, re-adding the
provision for milk that is dumped or
used for animal feed, and classifying
inventory of fluid milk products and
fluid cream products in bulk form in
Class IV. One additional change, as
previously discussed in the comment
section, was made to ensure that
producer-handlers that are not currently
regulated by the Federal order program
will maintain this status. The provisions
improve reporting and accounting
procedures for handlers and provide for
greater market efficiencies.

Conclusion

A review of the impacts on small
entities of consolidating the current
Federal milk orders into 11 orders in
conjunction with the basic formula
price replacement, classification
provisions, and the three different Class
| price structure options, indicates that
the provisions set forth in the final
decision adhere to the mandates of the
Farm Bill, and provides more market
efficiencies while minimizing the
impact of these regulations on small
entities. Since the Federal order
program serves to benefit dairy
producers by regulating dairy processors
through classified pricing, provisions
must be established that maintain a
balance between the interests of small
dairy producers and processors. The
provisions contained in the final
decision best maintain this balance.

The adoption of the consolidated
orders and the provisions contained
therein, including the adopted Class |
price structure, will affect some small
entities. Producers located in the
western, southwestern, and northeastern
areas may not fare as well as producers

in other parts of the country when
comparing the all-milk prices and cash
receipts from milk marketings to current
baseline projections. These producers
represent approximately one-third of the
total producers associated with Federal
orders. Of these producers, about 30
percent are considered small businesses.
When compared to the baseline, over a
6-year period from the years of 2000—
2005, the all-milk price for all Federal
orders is expected to decrease an
average of $0.02 per hundredweight.
Changes in the all-market price on an
individual order basis is projected to
range from a decrease of $0.50 per
hundredweight to an increase of $0.52
per hundredweight. Cash receipts are
expected to increase by an estimated
$222.3 million primarily because of
changes in transportation payments and
the pooling of additional milk. After
adjusting for these changes, cash
receipts are projected to decline from
the baseline an average of $2.5 million
during the 6-year period. With the
baseline cash receipts averaging
$16,944.5 million this represents a very
small reduction.

Since the final decision is projected to
have minor effects on where milk is
produced, little impact is expected on
processors or manufacturers of dairy
products. A majority of the fully-
regulated processors associated with
Federal orders will benefit from a
decrease in Class | prices. About 209
processors, 74 of which are small
businesses, would experience decreases
ranging from $0.04 to $1.18 per
hundredweight. About 69 processors, 22
of which are small businesses, located
primarily in the Midwest and Florida
areas, would experience Class | price
increases ranging from $0.08 to $0.57
per hundredweight. About 28
processors, 14 of which are small
businesses, would experience no change
in Class | prices.

Implementing the consolidated orders
with the modified Option 1B price
structure would have a significant
impact on many small entities, both
producers and processors. Producers
located everywhere except the Midwest
and Florida regions would have been
negatively impacted. When compared to
the baseline, over a 6-year period from
the years of 2000-2005, the all-milk
price for all Federal orders was
projected to annually average $0.09 per
hundredweight lower, with individual
order changes ranging from —$0.61 per
hundredweight to $0.42 per
hundredweight. Cash receipts were
expected to annually average over $100
million less than the baseline, a .01
percent decrease.
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Most fully-regulated fluid processors
would have benefitted from the decrease
in Class | differentials. Lower
differentials would have reduced Class
I prices in 29 of the current markets
from between $0.01 to $1.58 per
hundredweight. Two markets would
have had increases of $0.15 and $0.17
per hundredweight in Class | prices.
When compared to the baseline, the
Class | price for all Federal orders was
projected to average $0.49 per
hundredweight lower over a 6-year
period from the years of 2000—2005.
Lower Class | prices would have been
expected to increase U.S. sales of fluid
milk by 98.8 million pounds annually.
Most fluid processors would have
benefitted from the lower fluid milk
prices and increased fluid milk sales.

Although most fluid processors would
have benefitted from the consolidation
of orders with the modified Option 1B
price surface, only about one-third of
the fully-regulated plants are small
businesses and these plants may have
been negatively impacted. With less of
the actual value of fluid milk
represented by the minimum prices
established by Federal orders, more
emphasis would have been placed on
processors’ and producers’ abilities to
negotiate and/or sustain over-order
prices that might be necessary to
maintain an adequate supply of milk.
This would have resulted in less
handler equity which could have placed
small processors at a disadvantage in
competing for a supply of milk.

Adoption of this option would have
resulted in large fluid processors
benefitting from the regulations at the
expense of more than 50 percent of the
total producers who would have
experienced price decreases.
Additionally, small processors would
not have been assured equity in
competing with large businesses for a
milk supply. Hence, the Department
determined the impact of consolidating
orders with the modified Option 1B
price structure would have had a more
burdensome financial impact on a
significant number of small businesses.

Implementing the consolidated orders
with the Option 1A price structure
would have minimal overall impact on
small businesses. When compared to the
baseline, the all-milk price for all
Federal orders was projected to average
$0.03 per hundredweight higher, with
individual order changes ranging from
—$0.66 per hundredweight to $0.34 per
hundredweight over a 6-year period
from the years of 2000-2005. Cash
receipts were expected to average over
$482.1 million more than the baseline,
a .02 percent increase. Nearly 50 percent

of the producers would have benefitted
from this modest increase.

Since this option is projected to have
minor effects on where milk is
produced, little impact would have been
expected on processors or
manufacturers of dairy products. Option
1A would have increased Class |
differentials by an average of $0.04 per
hundredweight resulting in the all-
market average Class | price charged to
fluid handlers increasing by $0.08 per
hundredweight when compared to the
baseline during the years of 2000-2005.
Processors would have experienced a
Class | price increase in 21 of the
current orders ranging from $0.01 to
$0.50 per hundredweight, affecting
nearly 190 fully-regulated processors of
which about one-third are small
businesses. Since the impact of the
increased Class | prices would have
resulted in an insignificant decrease in
fluid milk consumption within the
Federal order system, a decrease of 17.1
million pounds, and within the U.S., a
decrease of 14.9 million pounds, this
option would have little expected effect
on processors or manufacturers of dairy
products.

Implementing the consolidated orders
with the Option 1A price structure
would likely have minimized the
financial impact of Federal milk orders
on small entities. However, this option
does not facilitate the movement
towards a more efficient system of
supplying fluid milk to meet market
demands within the Federal order
regulatory program. Although this
option minimizes the impact of
regulations on small businesses, it does
not best meet the desired outcomes and
objectives of the final decision.

The provisions adopted in the final
decision best fulfill the requirements of
the AMAA while minimizing the
regulatory burdens on small businesses.
The consolidated orders, with the
adopted Class | price structure and other
provisions, ensures that the Federal
order program will continue to establish
and maintain market stability and
orderly marketing conditions for milk.
The adopted provisions will further
provide that milk prices are established
at levels high enough to generate
sufficient revenue for producers to
maintain adequate supplies of milk
while providing equity to handlers. The
provisions contained in the final
decision do not unduly or
disproportionately burden small
businesses.

Paperwork Reduction Act of 1995

The information collection
requirements contained in this decision
previously were approved by the Office

of Management and Budget (OMB)
pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. chapter 35) under
OMB control number 0581-0032,
through September 30, 2001.

The amendments set forth in the final
decision do not contain additional
information collections that require
clearance by the OMB under the
provisions of 44 U.S.C. Chapter 35.
Following is a general description of the
reporting and recordkeeping
requirements, reasons for these
requirements and an estimate of the
annual burden on the dairy industry.

Title: Report Forms Under Federal
Milk Orders (From Milk Handlers and
Milk Marketing Cooperatives).

OMB Control Number: 0581-0032.

Expiration Date of Approval:
September 30, 2001.

Type of Request: Extension and
revision of a currently approved
information collection.

Abstract: Federal Milk Marketing
Order regulations authorized under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
require milk handlers to report in detail
the receipt and utilization of milk and
milk products handled at each of their
plants that are regulated by a Federal
Order. The data are needed to
administer the classified pricing system
and related requirements of each
Federal Order.

Rulemaking amendments to the
orders must be approved in referenda
conducted by the Secretary.

The terms of each of the current milk
marketing orders are found at 7 CFR
parts 1001-1199; the terms of each of
the proposed orders in this document
are found at 7 CFR parts 1001-1135.
The authority for requiring reports is
found at 8c¢(5) and (7) and 8d of the Act.
The current authority for requiring
records to be kept is found in the
general provisions at 7 CFR part 1000.5.
In the final decision, this authority is
found in the general provisions at 7 CFR
part 1000.27. The Act also provides for
milk marketing agreements, but there
are none in effect.

A Federal milk marketing order is a
regulation issued by the Secretary of
Agriculture that places certain
requirements on the handling of milk in
the area it covers. It requires that
handlers of milk for a marketing area
pay not less than certain minimum class
prices according to how the milk is
used. These prices are established under
an order on the basis of evidence
concerning the supply and demand
conditions for milk in the market. A
milk order requires that payments for
milk be pooled and paid to individual
farmers or cooperative associations of
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farmers on the basis of a uniform or
average price. Thus, all eligible farmers
(producers) share in the market wide
use-values of milk by regulated
handlers.

The Report of Receipts and Utilization
and the Producer Payroll Report are
completed by regulated milk handlers
and milk marketing cooperatives and
are the principal reporting forms needed
to administer Federal milk marketing
orders.

The orders also provide for the public
dissemination of market statistics and
other information for the benefit of
producers, handlers, and consumers.
Each milk order is administered by a
market administrator who is an agent of
the Secretary of Agriculture. Part of the
market administrator’s duties are to
prescribe reports required of each
handler, and to assure that handlers
properly account for milk and milk
products, and that such handlers pay
producers and associations of producers
according to the provisions of the order.
The market administrator employs a
staff that verifies handlers’ reports by
examining records to determine that the
required payments are made to
producers. Most reports required from
handlers are submitted monthly to the
market administrator. Confidentiality of
information collection is assured
through section 608(d) of the Act, which
imposes substantial penalties on anyone
violating these confidentiality
requirements.

The forms used by the market
administrators are required by the
respective milk orders that are
authorized by the Act. The forms are
authorized either in the general
provisions (Part 1000) or in the sections
of the respective orders. The forms are
used to establish the quantity of milk
received by handlers, the pooling status
of handlers, the class-use of the milk
used by the handler and the butterfat
content and amounts of other
components of the milk.

The frequency of performing these
recordkeeping and reporting duties
varies according to the form; the
frequency ranges from ““on occasion’ to
“annually” but “monthly” is perhaps
most common. In general, most of the
information that handlers report to the
market administrator is readily available
from normally maintained business
records. Thus, the burden on handlers
to complete these recordkeeping and
reporting requirements is expected to be
minimal. In addition, assistance in
completing forms is readily available
from market administrator offices.

Regarding the use of improved
information technology to reduce the
reporting and recordkeeping burden, the

information requested is the minimum
necessary to carry out the program.
Since the type of information required
to be collected and the certification and
reporting of that information is required,
no other alternative to the mode of
information collection has been found.
However, where possible, reported
information is accepted using computer
tapes or diskettes as alternatives to
submitting the requested information on
these report forms. Comments were
requested to help assess the number of
handlers using computers, word
processors and other electronic
equipment to create and store
documents, as well as the extent to
which the Internet is used to exchange
information.

We are confident that the information
we collect does not duplicate
information already available. Dairy
Programs has an ongoing relationship
with many organizations in the dairy
industry that also respond to other
governmental agencies. Thus, we are
aware of the reports dairy industry
organizations are submitting to other
government agencies.

Information collection requirements
have been reduced to the minimum
requirements of the orders, thus
minimizing the burden on all
handlers—those considered to be small
as well as large entities. Forms require
only a minimal amount of information
which can be supplied without data
processing equipment or a trained
statistical staff. The primary source of
data used to complete the forms are
routinely used in all business
transactions. Thus, the information
collection and reporting burden is
relatively small. Requiring the same
reporting requirements for all handlers
does not significantly disadvantage any
handler that is smaller than industry
average.

If the collection of this information
were conducted less frequently, data
needed to keep the Secretary informed
concerning industry operations would
not be available. Timing and frequency
of the various reports are such to meet
the needs of the industry and yet
minimize the burden of the reporting
public.

The collection of the required
information is conducted in a manner
consistent with guidelines in 5 CFR
1320.6. The orders require that the
market administrator compute monthly
minimum prices to producers based on
monthly information. Without monthly
information, the market administrator,
for example, would not have the
information to compute each monthly
price, nor to know if handlers were
paying producers on dates prescribed in

the order, such as the partial payment
for milk received the first 15 days of the
month and the final payment which is
payable after the end of the month. The
Act imposes penalties for order
violations, such as the failure to pay
producers not later than prescribed
dates. The orders require payments to
and from the producer-settlement fund
to be made monthly. Also, class prices
are based on the monthly Basic Formula
price series.

Annual Reporting and Recordkeeping
Burden

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 0.87 hours per
response.

Respondents: Milk Handlers and Milk
Marketing Cooperatives.

Estimated Number of Respondents:
772.

Estimated Number of Responses per
Respondent: 35.

Estimated Total Annual Burden on
Respondents: 23,858 hours.

Estimated annual cost to respondents
for report preparation: $276,514 (23,858
hours at $11.59 per hour). Although
hourly rates vary among handlers in
various localities, the wage paid to
clerical workers engaged in report
preparation is estimated to be
comparable to about a grade GS-7, step
1.

It is important to note that the burden
being reported is an estimate of the
amount of time that would be required
of current program participants.

It is expected that the final decision
should have little impact on the
reporting and recordkeeping burden on
handlers regulated under the Federal
milk marketing order program. In fact,
as a result of the consolidation of
Federal orders from 31 to 11 as
proposed, an overall reduction in
reporting and recordkeeping
requirements may occur due to greater
uniformity in forms used and fewer
“special” forms that currently apply to
one or a few orders. There should also
be a reduction in the burden on
handlers that currently file reports for
individual orders that are being
consolidated.

Non-substantial changes would be
necessary on the required reports and
records to correctly identify the new
Federal market order (e.g. the current—
and separate—reports for the Upper
Florida, Tampa Bay and Southeastern
Florida marketing areas would be
combined into one report for the Florida
marketing area).
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Request for Public Input on Analyses

Comments on the Executive Order
12866 analysis, the initial regulatory
flexibility analysis, and the paperwork
reduction analysis were requested in the
proposed rule, which was published in
the Federal Register on January 30,
1998. Specifically, interested parties
were invited to submit comments on the
regulatory and informational impacts of
this proposed rule on small businesses.
More than 1,000 comments were
received from interested parties that
specifically stated or documented they
were small businesses. However, this
number may not be fully representative
of the number of small businesses that
actually submitted comments because a
majority of commenters did not indicate
their size. A few comments specifically
addressed the initial regulatory
flexibility analysis (IRFA), the Executive
Order 12866, and the Paperwork
Reduction Analysis. These comments
have been considered and addressed
above.

Preliminary Statement

The material issues in this rule relate
to:

. Consolidation of marketing areas.

. Basic formula price replacement and

other class price issues.

. Class | pricing structure.

. Classification of milk and related

issues.

. Provisions applicable to all orders.

. Regional issues:

a. Northeast Region.
b. Southeast Region.
c. Midwest Region.
d. Western Region.

7. Miscellaneous and administrative
matters.

a. Consolidation of the marketing
service, administrative expense,
and producer-settlement funds.

b. Consolidation of the transportation
credit balancing funds.

c. General findings.

HwW N =

[e2Né)]

I1. Discussion of Material Issues and
Amendments to the Orders

A discussion and explanation of the
material issues and determinations
contained in this rule are as follows:

1. Consolidation of Marketing Areas

Subtitle D, Chapter 1 of the 1996 Farm
Bill, entitled ‘“Consolidation and Reform
of Federal Milk Marketing Orders,”
requires, among other things, that the
Federal milk marketing orders be
limited to not less than 10 and not more
than 14. Nearly 1,300 public comments
received in response to the proposed
rule addressed the subject of order
consolidation. Preceding the proposed

rule, two preliminary reports on order
consolidation were issued by the
Agricultural Marketing Service’s Dairy
Division, in December 1996 and May
1997. The proposed rule, issued in
January 1998, included consideration of
public comments received in response
to these preliminary reports.

The 1996 Farm Bill specifically
provides for the inclusion of California
as a separate Federal milk order, but the
provision is contingent upon petition
and approval by California producers.
The Omnibus Consolidated and
Emergency Supplemental
Appropriations Bill, passed in October
1998, extended the time for
implementing Federal milk order reform
amendments from April 4, 1999 to
October 1, 1999. The legislation
provides that California has from the
date of issuance of this final decision
until September 30, 1999, to become a
separate Federal milk order. This
additional time is intended to allow
California dairy interests the
opportunity review this final decision to
determine whether a Federal milk order
for California, consistent with the
provisions adopted for the consolidated
orders, would best meet their milk
marketing regulatory needs.

Over 150 comments were received
that addressed the issue of a Federal
milk order for California, with
approximately 120 of them being a form
letter advocating a California Federal
milk order. These comments, and a
number of additional individual
comments, came primarily from
commenters outside California who
expressed a need for California and
Federal order prices for milk used in
manufactured products to be in closer
alignment to eliminate California
manufacturers’ perceived competitive
advantage in product prices.

Interest in a Federal milk order has
been expressed by some California
producers, but for the most part
California commenters expressed a
desire to have a chance to study and
comment on this final decision before
deciding whether to pursue a proposal
for a California Federal order.

The preliminary reports, the proposed
rule, and this final decision concerning
order consolidation were prepared using
data gathered about receipts and
distribution of fluid milk products by all
known distributing plants located in the
47 contiguous states, not including the
State of California. Data describing the
sources and disposition of fluid milk
products for the month of October 1995
were used to compile the initial
Preliminary Report. In response to
comments and questions about certain
marketing area boundaries and changes

in marketing conditions in some of the
markets after publication of the initial
Preliminary Report, data concerning
those markets was updated to January
1997, and more detailed information
was gathered regarding the geographic
distribution of route sales by individual
handlers and their specific sources of
producer milk. The updated and more
detailed data were used in re-examining
the appropriate boundaries of the
initially-suggested Northeast,
Appalachian, Southeast, Mideast,
Central, and Western marketing areas
for the Revised Preliminary Report on
Order Consolidation. The Revised
Preliminary Report, in turn, was
modified on the basis of comments
received for development of the
proposed rule.

Nearly 1,300 comments filed in
response to the proposed rule had some
applicability to the topic of order
consolidation. Approximately 750 of
these comments were received as 6 form
letters, one of which (filed by
approximately 120 commenters)
advocated a national marketing area
map comprised of 10 order areas
covering all of the contiguous 48 states.
The other form letters advocated the
addition of currently-unregulated area
to the Northeast area. Another 350
comments also addressed the
desirability of adding unregulated areas
to the proposed consolidated marketing
areas (primarily the Northeast), with
only about 55 of these being opposed to
the inclusion of unregulated areas.

The comments specifically applicable
to each of the consolidated marketing
areas are described in the sections
dealing with the individual
consolidated areas.

In combination with consideration of
the comments received, data similar to
that gathered for October 1995 were
compiled for October 1997 to determine
whether the consolidated marketing
areas delineated in the proposed rule
continued to represent the most
appropriate boundaries for the purpose
of implementing the requirements of the
1996 Farm Bill.

The October 1997 data allowed a
“snapshot’” of the marketing patterns of
fluid milk processors for that month.
The regulatory status of distributing
plants for October 1997 is known, and
the regulatory status of each plant could
be projected on the basis of the plant’s
receipts and dispositions, and where its
milk was distributed. The information
in the sections entitled “Distributing
Plants’ within the description of each
marketing area are based on the October
data, as are the lists of plants and pool
plant status following the consolidation
portion of this decision. It should be
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understood that the regulatory status of
any plant can change whenever its
operations or areas of distribution
change.

The result of the examination and
analysis of the more recent data in
combination with the comments on the
proposed rule was to modify
significantly from the proposed rule the
marketing areas of the proposed
Northeast and Western orders, and to
make very minor modifications to the
marketing areas of the proposed
Southeast, Mideast, Upper Midwest and
Central orders.

As in the case of data referring to the
operations of less than three handlers or
producers in the preliminary reports
and proposed rule, some of the data
used to determine the consolidated
areas is restricted from use by the public
because it refers to individual fluid milk
distributing plants and the origins of
producer milk supply for those plants.
However, the basis for the marketing
area boundaries is described as
specifically as possible without
divulging such proprietary information.

The same seven primary criteria as
were used in the two preliminary
reports and the proposed rule were used
to determine which markets exhibit a
sufficient degree of association in terms
of sales, procurement, and structural
relationships to warrant consolidation.
The criteria are as follows:

1. Overlapping route disposition. The
movement of packaged milk between
Federal orders indicates that plants from
more than one Federal order are in
competition with each other for Class |
sales. In addition, a degree of overlap
that results in the regulatory status of
plants shifting between orders creates
disorderly conditions in changing price
relationships between competing
handlers and neighboring producers.
This criterion is considered to be the
most important.

2. Overlapping areas of milk supply.
This criterion applies principally to
areas in which major proportions of the
milk supply are shared between more
than one order. The competitive factors
affecting the cost of a handler’s milk
supply are influenced by the location of
the supply. The pooling of milk
produced within the same procurement
area under the same order facilitates the
uniform pricing of producer milk.
Consideration of the criterion of
overlapping procurement areas does not
mean that all areas having overlapping
areas of milk procurement should be
consolidated. An area that supplies a
minor proportion of an adjoining area’s
milk supply with a minor proportion of
its own total milk production while
handlers located in the area are engaged

in minimal competition with handlers
located in the adjoining area likely does
not have a strong enough association
with the adjoining area to require
consolidation.

For a number of the consolidated
areas it would be very difficult, if not
impossible, to find a boundary across
which significant quantities of milk are
not procured for other marketing areas.
In such cases, analysis was done to
determine where the minimal amount of
route disposition overlap between areas
occurred, and the criterion of
overlapping route disposition generally
was given greater weight than
overlapping areas of milk supply. Some
analysis also was done to determine
whether milk pooled on adjacent
markets reflects actual movements of
milk between markets, or whether the
variations in amounts pooled under a
given order may indicate that some milk
is pooled to take advantage of price
differences rather than because it is
needed for Class | use in the other
market.

3. Number of handlers within a
market. Formation of larger-size markets
is a stabilizing factor. Shifts of milk and/
or plants between markets becomes less
of a disruptive factor in larger markets.
Also, the existence of Federal order
markets with handlers too few in
number to allow meaningful statistics to
be published without disclosing
proprietary information should be
avoided.

4. Natural boundaries. Natural
boundaries and barriers such as
mountains and deserts often inhibit the
movement of milk between areas, and
generally reflect a lack of population
(limiting the range of the consumption
area) and lack of milk production.
Therefore, they have an effect on the
placement of marketing area boundaries.
In addition, for the purposes of market
consolidation, large unregulated areas
and political boundaries also are
considered a type of natural barrier.

5. Cooperative association service
areas. While not one of the first criteria
used to determine marketing areas,
cooperative membership often may be
an indication of market association.
Therefore, data concerning cooperative
membership can provide additional
support for combining certain marketing
areas.

6. Features or regulatory provisions
common to existing orders. Markets that
already have similar regulatory
provisions that recognize similar
marketing conditions may have a head
start on the consolidation process. With
calculation of the basic formula price
replacement on the basis of
components, however, this criterion

becomes less important. The
consolidation of markets having
different payment plans will be more
dependent on whether the basic formula
component pricing plan is appropriate
for a given consolidated market, or
whether it would be more appropriate to
adopt a pricing plan using
hundredweight pricing derived from
component prices.

7. Milk utilization in common dairy
products. Utilization of milk in similar
manufactured products (cheese vs.
butter-powder) was also considered to
be an important criterion in determining
how to consolidate the existing orders.

Comments on Consolidation Criteria

Most of the comments relative to
order consolidation criteria were
submitted prior to publication of the
proposed rule. It was the overall
opinion of the commenters that
overlapping route disposition and milk
procurement are the most important
criteria to consider in the consolidation
process. In addition, Class | use
percentages and regulation on the basis
of handler location were noted as
important criteria to consider. To some
extent, the consolidated marketing areas
included in this final decision do
combine markets with similar Class |
utilization rates rather than markets that
would result in Class | use percentages
being more uniform between markets.
This result occurs because adjoining
markets, where most of the sales and
procurement competition takes place
between handlers regulated under
different orders, tend to have similar
utilization rates rather than because the
criterion is one that should be used to
determine appropriate consolidations.
Also, Class | utilization rates are a
function of how much milk is pooled on
an order with a given amount of Class
| use. Differences in rates, to the extent
they result in differences in blend prices
paid to producers, provide an incentive
for milk to move from markets with
lower Class | utilization percentages to
markets with higher Class | use.

Regulation of processors on the basis
of their location rather than their sales
areas has largely been incorporated in
the consolidated orders by a provision
that would pool a handler under the
order for the area in which the handler
is located unless more than 50 percent
of the handler’s Class | route
dispositions are distributed in another
order area. This provision should help
to assure that the order under which a
distributing plant is pooled will not
change from month to month, and that
a plant operator is subject to the same
provisions, such as producer pay prices,
as are its primary competitors.
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The consolidated orders also include
provisions that lock plants processing
primarily ultra-high temperature (UHT)
or extended shelf-life milk into
regulation under the order for the area
in which the plant is located. Such
plants often have widely dispersed
route sales into a number of order areas,
with sporadic deliveries to different
areas. Without some type of lock-in
provision, such a plant may be pooled
in several different orders in as many
months. At the same time, the plant’s
milk supply generally is procured from
a given group of producers located in
the same area as the UHT (or extended
shelf-life) plant. Having the plant
pooled under a succession of different
orders with widely varying blend prices
creates a disorderly condition for the
producers involved.

On the basis of the distributing plant
pooling standards included for all
eleven orders in this final decision,
there are three non UHT pool
distributing plants that would have
more sales in an order area other than
the one in which they are regulated.
Two of these plants are the Superbrand
Dairy Products distributing plant in
Greenville, South Carolina, and the
Kroger Dairy distributing plant in
Winchester, Kentucky, both located in
the Appalachian order, but which likely
will qualify for pooling under the
Southeast and Mideast orders. In
addition, the Hiland Dairy plant in
Fayetteville, Arkansas, in the Southeast
consolidated area, likely will qualify for
pooling under the Central order. In
cases in which these plants compete
almost entirely for a producer milk
supply in the area in which they are
located, lock-in provisions are
incorporated to assure that the plant is
pooled where located for the purpose of
competitive equity.

Some changes in regulatory status are
expected to occur because of the
addition of regulated area (in the
Northeast), the consolidation of
marketing areas, changes in pooling
standards, and changes in the
definitions of types of plants. The
expected changes are based on data
collected for October 1997 and may
differ in some respects at the time the
consolidated orders go into effect.

The regulatory status of three
Vermont handlers is expected to change
from partially regulated to fully
regulated because a significant
percentage of their sales is in areas that
will be added to the Northeast
consolidated marketing area, and a
partially-regulated New York handler is
expected to meet the pooling standards
because of the consolidation of
marketing areas. Two other currently

partially regulated handlers, one in New
York and one in Vermont, are expected
to become fully regulated because the
pooling provisions of the consolidated
order will be more like those of all the
other orders than is currently the case
in the New York-New Jersey order. Two
plants that currently are fully regulated
on the basis of the “grandfather” clause
of the New York-New Jersey order will
become partially regulated when this
provision ceases to exist.

In the consolidated Appalachian
marketing area, two distributing plants,
one currently unregulated and one
partially regulated, would become fully
regulated as a result of including the
marketing area of the Tennessee Valley
order, terminated in October 1997.
These plants both were fully regulated
under the Tennessee Valley order, and
lost their regulatory status as a result of
the termination.

A plant currently partially regulated
under the Southeast order would
become fully regulated as a result of
“locking in”’ to regulation plants that
distribute primarily UHT or extended
shelf-life products. Another Southeast
distributing plant, currently fully
regulated, would become partially
regulated because of failure to meet the
consolidated order’s pooling standards.

Two distributing plants that currently
are partially regulated under the
Chicago Regional order would become
fully regulated under the consolidated
Upper Midwest order because of a
change in the definition of receipts that
are used in the calculation of percentage
of total receipts used in route
disposition for the determination of
pool status.

Three plants, one in each of the
consolidated Upper Midwest, Central,
and Pacific Northwest marketing areas,
would change regulatory status as
depicted in the attached list of
distributing plants and regulatory status.
These plants are distributing plants that
are listed as being fully regulated in
October 1997 and becoming either
partially regulated or exempt under the
consolidated orders. These plants,
having small amounts of route
dispositions, actually were pooled on
the basis of their performance as supply
plants or as part of supply plant units.
It is unknown whether they will
continue to qualify as pool supply
plants, but will not meet the pool
distributing plant standards of the
consolidated orders.

In the Pacific Northwest, the Oregon
and Washington State prison systems
both operate fluid processing plants that
have route distribution in commercial
channels, competing with regulated
handlers. These plants are not currently

fully regulated. Under the consolidated
order, one of the plants will be partially
regulated only with respect to its
commercial sales, and the other will be
exempt on the basis of size.

Several comments advocated that all
of a state’s territory should be included
in one Federal order to assure that all
producers in a state are paid on an
equitable basis, or to make it easier to
maintain state statistical data. One of
the primary reasons for Federal milk
orders is that milk marketing occurs
readily across state boundaries, making
state milk marketing regulation more
difficult to enforce. It is important that
Federal milk marketing areas continue
to recognize the free interstate
movement of milk to and from milk
plants. There are cases where natural
boundaries such as mountains or rivers
may result in part of a state having a
closer marketing relationship with an
adjoining state than with other areas of
the same state.

Although the Revised Preliminary
Report suggested that several currently
non-Federally regulated areas be added
to some consolidated marketing areas,
the proposed rule omitted areas in
which handlers are subject to minimum
Class | pricing under State regulation
unless the affected handlers or States
requested inclusion. This final decision
continues to omit such areas, and also
omits currently-unregulated areas that
comprise a significant distribution area
for currently-unregulated handlers,
some of which were proposed to be
included in consolidated areas.

Considering the requirements of the
1996 Farm Bill, consolidation of the
existing orders does not necessitate
expansion of the consolidated orders
into unregulated areas or areas in which
handlers are subject to minimum Class
| pricing under State regulation,
especially when the states’ Class | prices
exceed or equal those that would be
established under Federal milk order
regulation. Such regulation could have
the effect of reducing returns to
producers already included under State
regulation without significantly
affecting prices paid by handlers who
compete with Federally-regulated
handlers.

However, there are numerous
counties and portions of counties
located within and between Federal
order marketing areas that have not been
included in the defined order areas
during the course of the more than 60
years the program has developed. In
some cases, these small areas were left
unregulated many years ago to maintain
the unregulated status of a small
handler. In others, these areas probably
formed a “‘buffer’” between separate
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smaller order areas and were not
incorporated when the smaller orders
were merged. Some of these areas form
“buffer’” zones today between current
order areas that will be consolidated in
the course of this process. These areas
should be included in the defined
consolidated marketing areas if their
inclusion would not have the effect of
regulating any unregulated handlers
who currently distribute milk in these
areas. The issue of whether to regulate
currently-unregulated areas is discussed
in more detail with regard to the
individual consolidated marketing areas
in the sections of this decision dealing
with those areas, especially the
Northeast area.

The occurrence of partial counties in
marketing area definitions should be
minimized for the purpose of
simplifying handlers’ reporting burden.
The continued existence of these
unregulated areas, partially regulated
counties, and counties split between
marketing areas serves only to
complicate the reporting of route
dispositions outside the marketing area
by regulated distributing plant handlers
for the purpose of determining pool
qualifications and increase the costs of
administering the orders.

In order to avoid extending Federal
regulation to handlers whose primary
sales areas are outside current Federal
order marketing areas and who
currently are not subject to Federal
order regulation, it has been determined
that the appropriate in-area Class |
disposition percentage portion of the
pool distributing plant definition is 25
percent for all orders. Discussion of this
provision is included in the section of
this decision dealing with identical
provisions. The 25-percent level of in-
area sales will assure that currently-
regulated handlers retain their pool
status. At the same time, increasing
from current levels the percentage of in-
area sales required for pool status under
the consolidated orders will allow State-
regulated and most other non-Federally
regulated handlers to operate at their
current level of sales within Federal
order areas without being subject to full
Federal order regulation.

Cornell University Study

In addition to AMS’ analysis of the
receipt and distribution data in the
development of this decision,

researchers at Cornell University also
provided input on potential
consolidated marketing areas early in
the Federal order reform process. This
input was part of Cornell’s partnership
agreement with AMS to provide
alternative analyses on Federal order
reform issues. These researchers used an
economic model (the Cornell U.S. Dairy
Sector Simulator, or USDSS), to
determine 10-14 optimal marketing
areas. Cornell’s first options for 10-14
marketing areas were presented at an
October 1996 invitational workshop for
dairy economists and policy analysts
held in Atlanta, Georgia. Based on
USDSS model results, these options
would result in minimum cost flows of
milk using the known concentrations of
milk production and population,
without considering the location of milk
plants. The marketing area maps that
were circulated using these first results
were those referenced by interested
persons who cited the Cornell results in
their comments on the Preliminary
Reports on Order Consolidation and on
the proposed rule.

A second set of options was presented
by Cornell researchers in spring 1997.
These options were generated with a
further-developed USDSS model. In
updating the model, the researchers
enhanced the inputs to its model as a
means of better reflecting the actual
structure of the national market for fluid
milk products. These model updates
allowed for determination of the
minimum cost flows of: milk,
intermediate and final products from
producers to plants; from plants to
plants; and from plants to consumers on
the basis of the locations of milk
supplies, dairy product processing
plants, and consumers. The enhanced
model is intended to provide for
geographic market definition on the
basis of a resulting set of optimal,
efficient simulated flows of milk and
dairy products between locations.

Although the USDSS model considers
important factors such as milk supply
and demand locations and
transportation constraints in
determining the optimal consolidated
marketing areas, it aggregates processing
locations, sometimes at locations that
are not representative of where
substantial volumes of milk are
processed. In addition, the model does

not consider several important factors
such as large areas that are not Federally
regulated and certain economic factors
which influence the movement of milk.

AMS is unaware of any other analyses
performed to determine or suggest
consolidated marketing areas.

As noted before, AMS’ analysis
focused initially on distributing plant
receipts and distribution information for
October 1995, updated as needed for
further analysis during development of
the proposed rule. Equivalent data was
gathered for October 1997 to assure that
the consolidated marketing areas
continue to represent actual marketing
relationships between the current order
areas, with more current information
used as needed for further analysis. The
data gathered by the Dairy Division from
Federal Milk Market Administrators
reflects actual movements of milk, both
from production areas to processing
plants, and from processing plants to
consumption areas. This final decision
considers this data, the seven criteria
described fully above, and information
provided by the USDSS model analysis.

The consolidated marketing area
options presented by Cornell are not
adopted because the USDSS model does
not adequately reflect issues or factors
that strongly affect which current
marketing areas are most closely related.
For this reason, this decision is based on
data reflecting actual distribution and
procurement by fluid milk processing
plants.

Marketing Areas

Following are maps of the current
marketing areas and the 11 consolidated
marketing areas, followed by brief
descriptions of the marketing areas
(with those modified from the Proposed
Rule, and the modifications, marked
by*) and the major reasons for
consolidation. A more detailed
description of each consolidated order
follows this summary.

At the end of the Order Consolidation
portion of this decision is appended a
list of distributing plants associated
with each consolidated marketing area,
with each plant’s expected regulatory
status, determined on the basis of data
describing the plants’ operations during
October 1997.

BILLING CODE 3410-02-P
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Eleven Consolidated Marketing Areas

*1. NORTHEAST—current marketing
areas of the New England, New York-
New Jersey and Middle Atlantic Federal
milk orders, with the addition of: the
contiguous unregulated areas of New
Hampshire, northern New York and
Vermont; and the non-Federally
regulated portions of Massachusetts.
*The Western New York State order
area (ten entire and 5 partial western
New York counties) proposed to be
included in the expanded Northeast
order area has been omitted. The
handlers who would be added to those
currently fully regulated under the three
separate orders either have a sufficient
percentage of their route disposition
within the consolidated marketing area
to meet the pooling requirements or are
located in the area to be added.

Reasons for consolidation include the
existence of overlapping sales and
procurement areas between New
England and New York-New Jersey and
between New York-New Jersey and
Middle Atlantic. An important measure
of association is evidenced by industry
efforts to study and pursue
consolidation of the three Federal orders
prior to the 1996 Farm Bill.

2. APPALACHIAN—Current
marketing areas of the Carolina and
Louisville-Lexington-Evansville (minus
Logan County, Kentucky) Federal milk
orders plus the marketing area of the
former Tennessee Valley order, with the
addition of 21 currently-unregulated
counties in Indiana and Kentucky.

Overlapping sales and procurement
areas between these marketing areas are
major factors for this consolidation.

3. FLORIDA—current marketing areas
of the Upper Florida, Tampa Bay, and
Southeastern Florida Federal milk
orders.

Natural boundary limitations and
overlapping sales and procurement
areas among the three orders are major
reasons for consolidation, as well as a
measure of association evidenced by
cooperative association proposals to
consolidate these three marketing areas.
Further, the cooperative associations in
this area have worked together for a
number of years to accommodate
needed movements of milk between the
three Florida Federal orders.

*4. SOUTHEAST—current marketing
area of the Southeast Federal milk order,
plus 1 county from the Louisville-
Lexington-Evansville Federal milk order
marketing area; plus 11 northwest
Arkansas counties and 22 entire
Missouri counties that currently are part
of the Southwest Plains marketing area;
plus 6 Missouri counties that currently
are part of the Southern Illinois-Eastern

Missouri marketing area; plus 16
currently unregulated southeast
Missouri counties (including 4 that were
part of the former Paducah marketing
area); plus 20 currently-unregulated
Kentucky counties (including 5 from the
former Paducah marketing area).

*A partial Missouri county that has
been part of the Southwest Plains
marketing area will become completely
unregulated to minimize the reporting
complications caused by partially
regulated counties.

Major reasons for this consolidation
include sales and procurement area
overlaps between the Southeast order
and these counties.

*5. MIDEAST—current marketing
areas of the Ohio Valley, Eastern Ohio-
Western Pennsylvania, Southern
Michigan and Indiana Federal milk
orders, plus Zone 2 of the Michigan
Upper Peninsula Federal milk order,
and most currently-unregulated
counties in Michigan, Indiana and Ohio.
*One partial and 3 entire counties in
north central Ohio are left unregulated,
since they represent the distribution
area of a currently-partially regulated
distributing plant (Toft Dairy in
Sandusky, Ohio).

Major criteria for this consolidation
include the overlap of fluid sales in the
Ohio Valley marketing area by handlers
from the other areas to be consolidated.
With the consolidation, most route
disposition by handlers located within
the Mideast order would be within the
marketing area. Also, nearly all milk
produced within the area would be
pooled under the consolidated order.
The portion of the Michigan Upper
Peninsula marketing area included in
the Mideast consolidated area has sales
and milk procurement areas in common
with the Southern Michigan area and
has minimal association with the
western end of the current Michigan
Upper Peninsula marketing area.

*6. UPPER MIDWEST—current
marketing areas of the Chicago Regional,
Upper Midwest, Zones | and I(a) of the
Michigan Upper Peninsula Federal milk
orders, and unregulated portions of
Wisconsin. *The lowa Federal order
marketing area portion of one Illinois
county, in which Chicago Regional
handlers have the preponderance of
sales, is added to the consolidated
Upper Midwest marketing area, and the
Chicago Regional portion of another
Ilinois county, in which lowa order
handlers have the preponderance of
sales, is removed and added to the
consolidated Central area. These
changes will reduce overlapping route
disposition between the two
consolidated orders and reduce the

incidence of partial counties in
marketing areas.

Major consolidation criteria include
an overlapping procurement area
between the Chicago Regional and
Upper Midwest orders and overlapping
procurement and route disposition area
between the western end of the
Michigan Upper Peninsula order and
the Chicago Regional order. A number
of the same cooperative associations
market member milk throughout the
consolidated area.

*7. CENTRAL—current marketing
areas of the Southern Illinois-Eastern
Missouri, Central Illinois, Greater
Kansas City, Southwest Plains, Eastern
Colorado, Nebraska-Western lowa,
Eastern South Dakota, lowa (* less the
portion of an Illinois county that will
become part of the consolidated Upper
Midwest area) and *Western Colorado
Federal milk orders, * plus the portion
of an Illinois county currently in the
Chicago Regional Federal order area,
minus 11 northwest Arkansas counties
and 1 partial and 22 entire Missouri
counties that are part of the current
Southwest Plains marketing area, minus
6 Missouri counties that are part of the
current Southern Illinois-Eastern
Missouri marketing area, plus 54
currently-unregulated counties in
Kansas, Missouri, Illinois, lowa,
Nebraska and Colorado, plus 8 counties
in central Missouri *(six fewer than in
the proposed rule) that are not
considered to be part of the distribution
area of an unregulated handler in
central Missouri, *plus 7 currently
unregulated Colorado counties located
between the current Western and
Eastern Colorado order areas.

This configuration would leave 31
unregulated counties in central Missouri
that are intended to delineate the
distribution area of Central Dairy at
Jefferson City, Missouri, which has
limited distribution in Federal order
territory.

Major criteria on which this
consolidation is based include
overlapping route disposition and
procurement between the current
orders. The consolidation would result
in a concentration of both the sales and
supplies of milk within the consolidated
marketing area. The consolidation
would combine several relatively small
orders and provide for the release of
market data without revealing
proprietary information. In addition,
many of the producers in these areas
share membership in several common
cooperatives. The Western Colorado
area has become more closely associated
with the Eastern Colorado area than
with the Great Basin area since issuance
of the proposed rule.
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8. SOUTHWEST—current marketing
areas of Texas and New Mexico-West
Texas Federal milk orders, with the
addition of two currently-unregulated
northeast Texas counties and 47
currently-unregulated counties in
southwest Texas.

Major criteria supporting this
consolidation include sales and
procurement area overlaps and common
cooperative association membership
between the Texas and New Mexico-
West Texas marketing areas, and similar
marketing concerns with respect to
trade with Mexico for both orders.
Addition of the currently-unregulated
Texas counties will result in the
regulation of no additional handlers,
and will reduce handlers’ recordkeeping
and reporting burden and the market
administrator’s administrative costs.

9. ARIZONA-LAS VEGAS—current
marketing area of Central Arizona, plus
the Clark County, Nevada, portion of the
current Great Basin marketing area, plus
eight currently-unregulated Arizona
counties.

The major criterion on which the
consolidation is based is sales overlap
between the sole Las Vegas, Nevada,
handler and handlers regulated under
the Central Arizona order in both Clark
County, Nevada, and unregulated
portions of northern Arizona. The Grand
Canyon and sparsely populated areas in
the northwest part of Arizona, and the
sparsely populated desert region of
eastern Arizona constitute natural
barriers between this and adjacent
marketing areas. In addition, the most
significant relationship between this
area and any other is represented by the
substantial volumes of bulk and
packaged milk exchanged between the
Arizona-Las Vegas area and Southern
California.

*10. WESTERN—current marketing
areas of the Southwestern Idaho-Eastern
Oregon and Great Basin Federal milk
orders, minus Clark County, Nevada.
*The Western Colorado order area,
proposed to be included in the Western
order area, is instead included in the
consolidated Central order. The major
criteria on which the consolidation is

based include overlapping sales
between Southwestern Idaho-Eastern
Oregon and Great Basin, as well as a
significant overlap in procurement for
the two orders in five Idaho counties.
The two orders also have similar
multiple component pricing plans and
most of the milk used in nonfluid
products under both orders is used in
cheese.

Collection of detailed data for
individual handlers indicates that the
strength of earlier relationships between
the former Great Basin and Lake Mead
orders that justified their 1988 merger
have dwindled significantly, with the
Las Vegas area now more closely related
to a combination of southern California
and Central Arizona handlers.

11. PACIFIC NORTHWEST—current
marketing area of the Pacific Northwest
Federal milk order plus 1 currently-
unregulated county in Oregon. The
degree of association with other
marketing areas is insufficient to
warrant consolidation.

TABLE 1.—MARKET INFORMATION: POPULATION, UTILIZATION, PRODUCER MILK AND WEIGHTED AVERAGE UTILIZATION
VALUE (WAUV) IN CONSOLIDATED MARKETING AREAS

Market Population Class | utiliza- | Producer milk?2 WAUV 23

(millions) tion 2 (percent) (1000 Ibs.) (per cwt)
NOITNEAST ...ttt 49.0 48.6 1,962,335 $13.97
Appalachian . 17.3 85.0 410,372 13.35
Florida .......... 14.1 90.6 217,952 15.69
Southeast .. 26.9 85.6 482,499 13.60
Mideast ............ 31.0 58.9 1,040,112 13.42
UPPEE MIAWESE ..ttt e e e 18.5 24.1 1,597,232 12.94
CONMTAD ittt 215 50.1 868,443 13.29
Southwest .........ccccee.e 21.3 53.4 649,872 13.97
Arizona-Las Vegas .... 5.7 46.3 195,943 13.84
WESTEIN L.t s 3.2 325 304,129 13.14
Pacific NOMNWESE ... e et e e e e eanes 9.0 35.6 539,987 13.33
TOAI e 217.5 N/A 7,756,390 N/A

1Based on July 1, 1997 estimates.

2Based on October 1997 information, for plants which would be fully regulated under assumptions used in this decision.
3Not a blend price—shown solely for the purpose of showing impact of consolidation on utilization.

TABLE 2.—MARKET INFORMATION: NUMBER OF PLANTS IN CONSOLIDATED MARKETING AREAS

- Distributing plants 1 Mancljjfacturling
arke Fully regulated FR small ana supply
Y (FI%) Exempt? businesses plants

NOTTNEASE ...ttt 64 9 31 95
APPAIACHIAN ..o 25 3 4 13
[ [o] 1o - RSP PPOPPTOTRTRPPPR 12 1 2 4
SOULNEAST ..t 36 1 3 37
1o (=T 1) ST O OP R TR O P PR PPTOTRURPPPR 51 4 27 59
UPPET MIAWEST ...ttt ittt et e en 27 3 13 301
(01T o1 = PP UPRPUPPRRRPPRPN 35 3 7 84
SOULNWEST ..ttt et e e be e et e e e ebe e e ennes 21 2 5 17
ANZONA-LAS VEOAS ...ueiiiiiiiieiiiie ettt sttt e st e e te s 5 1 2 3
RTAV =21 =T o PP PUPRP 11 1 5 18
PaCific NOMNWESE ....cooiiiieiiec e 19 4 12 27
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TABLE 2.—MARKET INFORMATION: NUMBER OF PLANTS IN CONSOLIDATED MARKETING AREAS—Continued

Distributing plants Manufacturing
Market and supply
Fully regulated FR small
(FR) Exempt businesses plants3
LI ] = LU 306 32 111 669

1Based on October 1997 information. Excludes: (1) out-of-business plants through December 1998; and (2) new plants since October 1997.
2Exempt based on size (less than 150,000 Ibs. route distribution per month).

3Based on May 1997 information.

Descriptions of Consolidated Marketing
Areas

Each of the consolidated order areas
is described in the text following this
introduction. The criteria which were
used to determine which areas should
be consolidated are explained. For each
consolidated area, the following
information is included:

Geography. The political units (states,
counties, and portions of counties)
included in each area, the topography,
and the climatic conditions are
described for the purpose of delineating
the territory to be incorporated in each
consolidated marketing area and
describing its characteristics pertaining
to milk production and consumption.
This information was derived
principally from Microsoft® Encarta® 96
Encyclopedia, and augmented by
several U.S. atlases.

Population. The total population of
each area and its distribution within the
area is included for the purpose of
identifying where milk is consumed.
July 1, 1997, population estimates were
obtained from “CO-97-1 Estimates of
the Population of Counties,” Population
Estimates Program, Population Division
of the U.S. Bureau of the Census.

Metropolitan Statistical Area (MSA)
information is provided by the United
States Office of Management and Budget
(OMB), which defines metropolitan
areas according to published standards
that are applied to Census Bureau data.
To be described as an MSA, an area (one
or more counties) must include at least
one city with 50,000 or more
inhabitants, or a Census Bureau-defined
urbanized area (of at least 50,000
inhabitants) and a total metropolitan
population of at least 100,000 (75,000 in
New England). Areas with more than 1
million population may be described as
‘“‘consolidated metropolitan statistical
areas” (CMSAs) made up of component
parts designated as primary
metropolitan statistical areas (PMSAS).
For purposes of the marketing area
descriptions in this decision, the term
“MSA” also includes CMSAs and
PMSAs.

Per capita consumption. Available
data pertaining to per capita

consumption is discussed to help
describe how much milk is needed to
supply the fluid needs of the population
of each marketing area. Per capita
consumption numbers were estimated
by state using data from a report on “Per
Capita Sales of Fluid Milk Products in
Federal Order Markets,” published in
the December 1992 issue of Federal
Milk Order Market Statistics, #391,
issued May 1993. This data was the
most recent available.

Production. A description of the
amount and sources of milk production
for the market is included for the
purpose of identifying the supply area
for each consolidated marketing area.
Production data by state and county for
each Federal milk order was compiled
from information collected by the
offices administering the current
Federal milk orders (market
administrators’ offices). For most of the
consolidated marketing areas,
production data has been updated to
October 1997. For several of the
consolidated areas, however, October
1997 data is difficult to compile and,
when compared with previously
published statistics, may yield
confidential information. For these
areas, the data cited in the proposed
rule has been used to describe the
sources of milk for the consolidated
market.

Distributing plants. For each
marketing area the number and types of
distributing plants expected to be
associated with each marketing area are
included, with the locations of plants by
population centers, to identify where
milk must be delivered. This
information was collected by market
administrators’ offices. The expected
regulatory status was determined on the
basis of each plant’s receipts and route
distribution of fluid milk during
October 1997. Changes in plant
operations or distribution patterns could
change the expected status.

Utilization. The utilization
percentages of the current individual
orders and the effect of consolidation on
the consolidated orders are described
for each marketing area, with an
estimate of the effect of consolidation on
each current individual order’s blend

price. The current utilization data is
published each month for each Federal
milk order market. Pool data was used
to calculate the effects of consolidation
on utilization.

Other plants. The presence of
manufacturing and supply plants in and
near the consolidated order areas, and
the products processed at these plants,
are described for each consolidated area.
This information was collected by
market administrators’ offices for May
1997, and has been changed from the
proposed rule only where changes from
the proposed marketing areas have
occurred.

Cooperative Associations. The
number of cooperative associations
pooling member milk under each of the
current individual orders included in
each consolidated area, and the number
that pool milk in more than one of the
areas is identified. This information was
obtained from market administrators’
offices, updated to December 1997 from
the proposed rule. For purposes of the
consolidation discussion, the four
cooperative associations that combined
to create Dairy Farmers of America
(DFA) are considered to be a single
organization.

Criteria for Consolidation. The extent
to which the criteria used in identifying
markets to be consolidated are
supported by the marketing conditions
present in each of the consolidated areas
is discussed.

Discussion of comments and
alternatives. Comments filed in
response to the consolidation section of
the proposed rule and alternatives
considered are summarized and
discussed for each consolidated area.

Northeast

The consolidated Northeast marketing
area is comprised of the current New
England, New York-New Jersey, and
Middle Atlantic Federal milk order
marketing areas (Orders 1, 2, and 4),
with currently-unregulated areas in
northern New York, Vermont and New
Hampshire added. The entire areas of
the States of Connecticut (8 counties),
Delaware (3 counties), Massachusetts
(14 counties), New Hampshire (10
counties), New Jersey (21 counties),
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Rhode Island (5 counties), and Vermont
(14 counties) are contained within the
consolidated Northeast order area. In
addition, the District of Columbia, 21
counties and the City of Baltimore in
Maryland, 41 complete and 3 partial
counties and the 5 boroughs of New
York City in New York, the 15
Pennsylvania counties currently
included in the Middle Atlantic
marketing area, and 4 counties and 5
cities in Virginia are included in the
consolidated order. There are 156
complete and 3 partial counties and 8
cities, including the District of
Columbia, in the consolidated Northeast
marketing area.

The Western New York State order
area, proposed to be included in the
consolidated Northeast area, is not
included at the request of the business
entity that would be most affected by its
inclusion because the currently-
unregulated portions of Pennsylvania
are not included.

Geography

The Northeast marketing area extends
from the Canadian border on the north,
south to northern Virginia, eastern
Maryland and Delaware, with its eastern
edge along the western border of Maine
at the northern end of the marketing
area, and along the Atlantic Ocean for
the remainder. The total northeast-
southwest extent of the marketing area
is approximately 600 miles. The
marketing area extends westward to
Lake Ontario in New York State (about
350 miles east to west), goes only as far
west as the northern part of New Jersey
(about 60 miles), and expands westward
again across the eastern half of southern
Pennsylvania, taking in a small part of
northeast Virginia, eastern Maryland,
and Delaware (about 230 miles east to
west). There is a large State-regulated
area in Pennsylvania just to the west of
the Northeast marketing area; and most
of the State of Virginia to the south of
the marketing area also is regulated
under a State order. The consolidated
Northeast marketing area is contiguous
to no other consolidated marketing
areas, but parts of it, in south central
New York State and south central
Pennsylvania, are very close to the
consolidated Mideast area.

The northern and northwestern parts
of the Northeast area are large areas of
coniferous forests that are somewhat
mountainous. To the south and
southeast of the forested areas are areas
where dairy farming predominates as
the primary type of agriculture. In fact,
for 4 of the 10 states that are located in
the Northeast marketing area (New
Hampshire, New York, Pennsylvania
and Vermont) dairy products were the

number 1 agricultural commodity in
terms of cash receipts during 1996.
Principally along the Atlantic coastline
is a flatter area where other agricultural
activities, including greenhouse and
nursery, fruit, truck and mixed farming,
take place. A near-continuous strip
along the east coast of the area, from
northeast Massachusetts southwest to
the Baltimore area, is a major industrial
area and is heavily populated.

Population

According to July 1, 1997, population
estimates, the total population in the
consolidated Northeast marketing area
is 49 million. The area is very densely
populated, especially along a coastal
strip extending from Boston,
Massachusetts, in the northeast to
Washington, D.C., in the southwest. In
this consolidated marketing area of
approximately 160 counties, 106 are
included within Metropolitan Statistical
Areas (MSAs). The 20 Metropolitan
Statistical Areas in the consolidated
Northeast marketing area account for
93.7 percent of the total market area
population.

Almost sixty percent of the marketing
area population is located in 6
interconnected MSAs in 48 counties,
extending from central New Jersey to
southern New Hampshire. The six
MSAs are: Springfield, Massachusetts;
Boston-Worcester-Lawrence,
Massachusetts/New Hampshire/Maine/
Connecticut; Providence-Fall River-
Warwick, Rhode Island/Massachusetts;
New London-Norwich, Connecticut/
Rhode Island; Hartford, Connecticut;
and New York-Northern New Jersey-
Long Island, New York/New Jersey/
Connecticut/Pennsylvania. The
population in this northeastern portion
of the marketing area is concentrated
most heavily at its northern and
southern ends—the New York City area
has a population of approximately 20
million, and the Boston area’s

population is approximately 5.5 million.

Two of the other MSAs, Hartford and
Providence, each have over 1 million
population. Although each of these six
MSA:s is described as a separate area in
the population data, many of the
counties involved are divided between
separate MSAs.

Just southwest of the New York City
MSA is the Philadelphia-Wilmington-
Atlantic City, Pennsylvania/New Jersey/
Delaware/Maryland MSA, with a
population of 6 million. Some counties
of these two MSAs are adjacent.
Southwest of the Philadelphia MSA and
separated from it by only one county is
the Washington, DC/Baltimore,
Maryland/northern Virginia MSA, with

a population in the consolidated
marketing area of 6.8 million.

Of the 12 other MSAs in the
consolidated marketing area, 6 are
located in New York State, with an
average population of nearly 400,000
each. Two are located in Pennsylvania,
with populations of .6 and .45 million.
One MSA in Vermont, 1 in Delaware,
and 2 in Massachusetts have average
populations of 163,000.

Fluid Per Capita Consumption

Fluid per capita consumption
estimates vary within the Northeast
from 16.7 pounds per month in the
more southern parts of the region to 20
pounds per month in New England.
These rates would result in a weighted
average of 18 pounds per month, and an
estimated total fluid milk consumption
rate of 882 million pounds per month
for the Northeast marketing area.
Approximately 752 million pounds of
this fluid milk consumption would be
required along the heavily-populated
coastal area extending from northeast
Massachusetts southwest through
Washington, D.C. and northern Virginia.
Handlers who would have been fully
regulated under the consolidated
Northeast order during October 1997
distributed 828.1 million pounds within
the consolidated marketing area.
October 1997 sales within the marketing
area by handlers that would be
regulated by other orders totaled 6.2
million pounds, and sales by handlers
who would have been partially
regulated were 18.9 million pounds.
Sales in the marketing area by exempt
and government plants, and by
producer-handlers totaled 6.6 million
pounds.

Milk Production

In October 1997, nearly 19,000
producers from 13 states pooled 1.9
billion pounds of milk on the three
orders comprising the consolidated
Northeast order. With the addition of
several currently-unregulated handlers,
it is probable that approximately 2
billion pounds of milk per month will
be pooled under the Northeast order.

Eleven of the 13 states supplying milk
to the three Federal order pools are at
least partly in the marketing area, and
84 percent of the producer milk pooled
under the three orders in October 1997
came from just 3 states—New York (41.5
percent), Pennsylvania (32.2 percent),
and Vermont (10.3 percent). Over 10
million pounds of milk was produced in
each of fifty-one counties: 1 county in
northeast Connecticut, 3 in the most
northwestern of the Maryland portion of
the marketing area, 30 spread over most
of New York, 1 on the western edge of
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northern Virginia, and 16 in southeast to
south central Pennsylvania and in the
eastern part of the northern tier of
Pennsylvania counties, with an
additional Pennsylvania county,
Lancaster, accounting for over 150
million pounds of milk. Over seventy
percent of the markets’ total producer
milk was produced within the
consolidated marketing area.

Less than one-third of the milk
production for the consolidated market
was produced within 100 miles of the
heavily populated coastal corridor.
Although the Northeast area contains
two out of the top five milk-producing
states in the U.S. (New York and
Pennsylvania), the population of the
marketing area is nearly 20 million more
than the next most-populated
consolidated area (the Mideast area,
with 31 million people). The Northeast,
therefore, is a very significant milk
production area with a very high
demand for fluid milk and dairy
products.

Distributing Plants

Using distributing plant lists included
in the proposed rule, with the pooling
standards at 25 percent of route
dispositions as in-area sales, and
updated for known plant closures
through December 1998, 141
distributing plants would be expected to
be associated with the Northeast
marketing area. On the basis of data
collected for October 1997, the plants
associated would include 64 fully
regulated distributing plants (58
currently fully regulated, 5 currently
partially regulated, and 1 currently
unregulated), 15 partially regulated (2
currently fully regulated and 13
currently partially regulated). Nine
exempt plants having less than 150,000
pounds of total route disposition per
month (3 currently fully regulated, 2
currently partially regulated, 2 currently
exempt based on size, and 2 currently
unregulated) and 47 producer-handlers
(45 currently producer-handlers, 1
currently partially regulated, and 1
currently unregulated) would have been
associated with the market during
October 1997. Three handlers who
currently are exempt based on
institutional status would continue to be
exempt on the same basis, and 3
handlers located in the Western New
York order area who would have been
fully regulated under the proposed rule
would continue to be unregulated under
any Federal order.

Since October 1997, 14 distributing
plants (3 in New York, 2 in each of the
States of Massachusetts, Maryland, New
Jersey, Pennsylvania and Vermont, and

1 in Connecticut), have gone out of
business.

Less than half (60) of the Northeast
distributing plants which were
identified as being in business as of
December 1998 were located in the 6
Northeast MSAs that have over a
million people each. This number
includes 31 of the pool distributing
plants. Under the consolidated order, it
is anticipated that there would be 5 pool
distributing plants in the Boston-
Worcester-Lawrence area, 6 in the
Philadelphia-Wilmington-Atlantic City
area, and 11 in the New York-Northern
New Jersey-Long Island area. The
Hartford, Connecticut, area would have
2 pool distributing plants, Providence-
Fall River-Warwick would have 3, and
the Washington-Baltimore area would
have 4 pool distributing plants.

Of the remaining 81 distributing
plants, 14 pool distributing plants were
located in other MSAs as follows: 8 in
New York; 4 in Pennsylvania; and 2 in
Massachusetts. Sixty-seven distributing
plants, including 19 pool distributing
plants, were not located in MSAs.

Utilization

According to October 1997 pool
statistics for handlers who would be
fully regulated under this Northeast
order, the Class | utilization percentages
for the New England, New York-New
Jersey, and Middle Atlantic markets
were 52, 45, and 53 percent,
respectively. Based on calculated
weighted average use values for (1) the
current order with current use of milk,
and (2) the current order with projected
use of milk in the consolidated
Northeast order, the potential impact of
this decision on producers who supply
the current market areas is estimated to
be: New England, a 9-cent per cwt
decrease (from $14.09 to $14.00); New
York-New Jersey, a 8-cent per cwt
increase (from $13.91 to $13.99); and
Middle Atlantic, a 10-cent per cwt
decrease (from $14.00 to $13.90). The
weighted average use value for the
consolidated Northeast order market is
estimated to be $13.97 per cwt. For
October 1997, combined Class |
utilization for Orders 1, 2 and 4 was
47.7 percent based on 917.3 million
pounds of producer milk used in Class
I out of 1.922 billion total producer milk
pounds.

The Northeast area is one of two
consolidated marketing areas that would
have a significantly higher-than-average
percentage of its milk used in Class II.
Currently, all three of the orders have
Class Il utilization between 15 and 25
percent. When the markets are
combined the average for the

consolidated market will be
approximately 18 percent.

Other Plants

Located within the consolidated
Northeast marketing area during May
1997 were 95 supply or manufacturing
plants: 13 in Vermont (4 in the
Burlington area), 1 in New Hampshire
and 10 in Massachusetts (all in the
Boston-Worcester-Lawrence area), 1 in
Rhode Island (in the Providence-Fall
River-Warwick area), 7 in Connecticut
(3 in the Hartford area and 4 in the New
York-Northern New Jersey-Long Island
area), 12 in New Jersey (all in the New
York-Northern New Jersey-Long Island
area), 2 in Delaware (one in the
Philadelphia-Wilmington-Atlantic City
area), 7 in Maryland (four in the
Washington-Baltimore area), 13 in
Pennsylvania (5 in the Philadelphia-
Wilmington-Atlantic City area), and 29
in New York (9 in the New York-
Northern New Jersey-Long Island area).

Fifteen of the 95 plants are pool
plants. Of these pool plants, 7 are
manufacturing plants—5 manufacture
primarily powder, 1 manufactures
primarily cheese and 1 manufactures
primarily other products. There are 8
pool supply plants—1 has no primary
product, but ships only to distributing
plants; 5 are supply plants that
manufacture primarily Class Il products,
and 2 supply plants manufacture
primarily cheese. Of the remaining 80
nonpool plants in the Northeast
marketing area, 73 are manufacturing
plants—37 manufacture primarily Class
Il products, 1 manufactures primarily
butter, 33 manufacture primarily cheese
and 2 manufacture primarily other
products. Seven of the remaining
nonpool plants are supply plants—2 are
supply plants that manufacture
primarily Class Il products and 5 are
supply plants that manufacture
primarily cheese.

There are also six supply or
manufacturing plants in the unregulated
area of New York—one in the
unregulated county of Chautauqua, one
in the unregulated portion of
Cattaraugus County, two in the
unregulated portion of Allegany County,
and two in the unregulated portion of
Steuben County. Two are pool supply
plants—one manufactures primarily
Class Il products and the other
manufactures primarily cheese. The
remaining four are nonpool
manufacturing plants—three
manufacture primarily cheese and one
manufactures primarily Class Il
products.
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Cooperative Associations

During December 1997, 76
cooperative associations pooled their
members’ milk on the three Northeast
orders. Three of the cooperatives pooled
milk on all three orders, 3 pooled milk
on both the New England and New
York-New Jersey orders, and 3 others
pooled milk on both the New York-New
Jersey and Middle Atlantic orders. The
9 cooperative associations that pooled
milk on more than one of the Northeast
orders represented 72.6 percent of
cooperative milk pooled under the 3
orders and 55 percent of the total milk.
Seventy-six percent of the milk pooled
in the Northeast is cooperative
association milk, with 80 percent of
Federal Order 1 milk, 68.4 percent of
Federal Order 2 milk, and 87 percent of
Federal Order 4 milk pooled by
cooperatives.

The 5 cooperatives that market milk
only under Order 1 account for 26.7
percent of the milk marketed under that
order by cooperative associations, and
21.3 percent of total milk marketed
under Order 1. In Order 2, only 40.4
percent of cooperative association milk
is marketed by the 59 co-ops that market
milk only under Order 2. Milk marketed
by these cooperatives represents 27.6
percent of the total milk pooled for
December 1997. Three cooperative
associations that marketed milk only on
the Order 4 portion of the Northeast
order marketed 8.2 percent of the milk
marketed by cooperatives under this
order. This amount of milk represented
7.2 percent of total milk pooled under
Order 4 in December 1997.

Criteria for Consolidation

The current New England, New York-
New Jersey, and Middle Atlantic
Federal milk order marketing areas
(Orders 1, 2, and 4) should be
consolidated because of the
interrelationship between Orders 1 and
2 and between Orders 2 and 4 regarding
route disposition and milk supply.
Eighty percent of fluid milk disposition
by handlers who would be fully
regulated under the consolidated order
is distributed within the consolidated
marketing area. Fully regulated handlers
account for 96 percent of the fluid milk
products distributed within the
consolidated marketing area. The
utilization of the three markets is
similar, and several cooperative
associations market their members’ milk
in all three markets. The three markets
are surrounded by State-regulated and
unregulated areas to the west and south,
the Atlantic ocean to the east, and
Canada to the north. The adjoining
Maine State milk order also serves as

somewhat of a barrier to milk marketing
in the northeast by limiting the
association of non-Maine milk with the
Maine pool.

The merger of these markets has been
previously proposed by interested
parties. A committee comprised chiefly
of Northeast region cooperatives was
formed over three years ago to study a
merger of the three Federal orders. In
support of a Northeast consolidation,
the committee and other interested
parties, including handlers and
regulatory agencies, have noted:
overlapping sales and procurement
areas; a trend toward consolidation of
cooperative processors and handlers in
the region (leaving the remaining
handlers with larger distributing areas
and volumes); and regulation of plants
by an order in which they are not
located. The proponents of
consolidation have indicated that
consolidation would tend to solve some
of the presently existing inequities and
would lead to greater efficiency for
handlers and order administration.

Discussion of Comments and
Alternatives

Prior to issuance of the proposed rule,
alternatives to the consolidation of the
order areas included in the Northeast
marketing area that were considered
included the addition of all currently
unregulated and State-regulated area
adjoining the Order 1, 2 and 4 marketing
areas. These considerations included
Pennsylvania Milk Marketing Board
(PMMB) Areas 2, 3, and 6, some or all
of the non-Federally regulated part of
the State of Virginia, the unregulated
areas of West Virginia and Maryland,
the Western New York State order area
and northern New York, northern
Vermont and New Hampshire, pockets
of unregulated area in Massachusetts,
and the State of Maine. The proposed
rule would have included in the
consolidated Northeast marketing area
the unregulated areas of Vermont, New
Hampshire, Massachusetts, northern
New York, and the Western New York
State order area.

Nearly 1,150 comments that dealt to
some extent with the consolidation of
the Northeast order area were received
in response to the proposed rule.
Approximately 125 of these comments
favored adoption of a national
marketing area map that would include
all U.S. territory in the 48 contiguous
states in one of ten Federal order areas.
Over 950 comments favored the
expansion of the Northeast area into all
of Pennsylvania, with more than 600 of
these comments also favoring expansion
into some combination of the
unregulated areas of New York,

Maryland, West Virginia, Vermont,
Massachusetts, New Hampshire, and
Maine. More than 50 commenters urged
the continued omission of Pennsylvania
Milk Marketing Board Areas 2, 3, and 6
from any of the consolidated Federal
order areas.

Most of the comments supporting
expansion of the Northeast consolidated
marketing area into non-federally
regulated areas, especially
Pennsylvania, argued that handlers in
the non-federally regulated areas
compete for milk supplies in the same
milksheds and for fluid milk sales in the
same markets as Federally-regulated
handlers, with the surrounding federal
order pool(s) carrying the necessary
reserve milk supplies for the Class |
sales distributed by non-regulated
handlers. In addition, the comments
argued that dairy farmers whose milk is
priced in individual handler pools at
primarily-fluid handlers under PMMB
regulation have a competitive advantage
over neighboring producers whose milk
is included in marketwide pools that
blend the cost of balancing milk
supplies for fluid use with returns from
the fluid market.

Nearly 60 comments, many from
Pennsylvania dairy farmers, opposed
expansion of the consolidated Northeast
order area into Pennsylvania. Comments
stated that the PMMB individual
handler pools result in greater returns to
producers, and producer returns would
decline if handlers are required to pay
the additional fluid value into the
marketwide pool to subsidize cheese/
powder plants.

As stated in the introduction to the
consolidation discussion, consolidation
of the existing orders does not
necessitate expansion of the
consolidated orders into currently-
unregulated areas, especially if such
expansion would result in the
regulation of currently-unregulated
handlers. Handlers located in PMMB
areas 2, 3, and 6 are regulated under the
State of Pennsylvania if they do not
have enough sales in any Federal order
area to meet an order’s pooling
standards. These PMMB handlers are
subject to minimum Class | pricing,
sometimes at price levels that exceed
those that would be established under
Federal milk order regulation. When
such plants do meet Federal order
pooling standards, the State of
Pennsylvania continues to enforce some
of its regulations in addition to Federal
order regulations. Inclusion of the
Pennsylvania-regulated handlers in the
consolidated marketing area would have
little effect on handlers’ costs of Class |
milk (or might reduce them), and would
reduce returns to a few producers. In
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view of these considerations, it appears
that stable and orderly marketing
conditions can be maintained without
extending full Federal regulation to
State-regulated handlers.

There are significant differences
between PMMB regulation and Federal
order regulation that make it difficult to
determine whether PMMB regulation
gives State-regulated handlers a cost
advantage over Federally-regulated
plants distributing milk in the same
areas. Some of the differences between
PMMB and Federal order regulation are:
(1) The number of classes of use (two
versus four); (2) the location at which
milk is priced (where it is distributed
for sale to consumers versus where it is
received from producers for processing);
(3) individual handler pooling versus
marketwide pooling; and (4) State
regulatory treatment of milk sold in
interstate commerce, including milk
distributed outside the State and
received from outside the State. In
addition to creating different costs
among similarly-located State- and
Federally-regulated handlers, PMMB
regulation may result in different costs
between similarly-located PMMB-
regulated handlers. However, since the
main focus of this rulemaking process
has been to consolidate existing Federal
marketing areas, it would be more
appropriate to consider this issue of
marketing area expansion in
Pennsylvania at a future time.

Maine has been and continues to be
excluded from Federal order regulation.
Three comments, two from New York
State Dairy Foods and one from Crowley
Foods, Inc., a fluid milk processor with
distributing plants regulated under the
New York-New Jersey and New England
orders, suggested including Maine in
the consolidated Northeast order on the
basis that Maine regulation depends on
balancing seasonal reserves on the New
England order, and that the inclusion of
Maine would allow similarly situated
handlers equal opportunities. Five
comments supported Maine’s exclusion
from Federal orders because of its
geographic separation from other areas,
its long history of successful milk
marketing regulation, and the limited
impact of its pricing system on other
regulated areas.

There appears to be little reason to
add the State of Maine to the
consolidated Northeast order area.
Maine handlers with significant
distribution in the Federal order areas
can be and are pooled under Federal
orders, limiting the extent of any
competitive advantage. Inclusion of
Maine-regulated handlers in the
consolidated marketing area would have
little effect on handlers’ costs of Class |

milk (or might reduce them), and would
reduce returns to a few producers.
When not pooled under Federal orders,
Maine handlers are subject to minimum
prices paid for milk, and producers are
assured minimum prices in payment for
milk. There is no compelling reason to
extend Federal order regulation to
encompass this State-regulated
marketing area.

The Western New York State order
area, proposed to be added to the
consolidated Northeast area because the
persons regulated under that order had
so requested, is not included. Upstate
Milk Producers Cooperative (Upstate),
the entity that would be most affected
by the inclusion of this area, had
supported its addition prior to issuance
of the proposed rule. Because the
proposed rule failed to include the
State-regulated Pennsylvania areas in
the consolidated Northeast area,
however, Upstate determined that it
would be faced with unfair competition
from PMMB-regulated handlers and
requested that the Western New York
order area be left out of the consolidated
Northeast order area.

All of the comments received that
dealt with the inclusion of unregulated
area in the States of Massachusetts, New
Hampshire, and Vermont and the
currently-unregulated northern area of
New York State in the consolidated
Northeast order area supported the
addition of this area. According to the
comments, inclusion of the currently
unregulated areas will assure that
distributing plant operators that
currently are fully regulated would be
placed on an equal competitive footing
with handlers currently unregulated,
while having no negative effect on the
producers who would be affected.
Inclusion of these currently unregulated
areas would lighten handlers’ reporting
burden and the market administrator’s
administrative burden in keeping
separate data on sales in this small
unregulated area. The number of
handlers who would be affected by
these additions is minimal, and the
additions would enhance the efficiency
of Federal order administration while
easing the reporting burden of regulated
handlers.

In addition to the northern portions of
New Hampshire, Vermont, and New
York, and the small area of
Massachusetts, the offshore
Massachusetts counties of Dukes and
Nantucket are added to the marketing
area. The only entity currently operating
in those counties (a producer-handler
on Martha’s Vineyard) would be exempt
from the pooling and pricing provisions
of the order by virtue of its status as a
producer-handler and by having fewer

than 150,000 pounds of route
disposition per month. Mainland
handlers distributing milk in these two
counties would find their reporting
burden eased if these counties become
part of the marketing area.

Appalachian

The consolidated Appalachian
marketing area is comprised of the
current Carolina (Order 5) and
Louisville-Lexington-Evansville (Order
46) marketing areas (less one Kentucky
county that is included in the
consolidated Southeast marketing area)
as well as 64 counties and 2 cities
formerly comprising the marketing area
of the Tennessee Valley Federal Order
(Order 11), terminated in October 1997,
and currently-unregulated counties in
Indiana and Kentucky. There are 297
counties and 2 cities in this
consolidated marketing area. This area
remains unchanged from the proposed
rule.

Geography

The Appalachian market is described
geographically as follows: 7 unregulated
Georgia counties (formerly part of Order
11), 20 Indiana counties (17 currently in
Order 46 and 3 currently unregulated),
81 Kentucky counties (47 currently in
Order 46, 16 formerly part of Order 11,
and 18 currently unregulated), all North
Carolina and South Carolina counties
(100 and 46, respectively, and all
currently in Order 5), 33 Tennessee
counties (formerly part of Order 11), 8
counties and 2 cities in Virginia
(formerly part of Order 11), and 2 West
Virginia counties (formerly part of Order
11).

')I'he consolidated Appalachian market
reaches from the Atlantic coastline
westward to southern Indiana and
western Kentucky’s border with Illinois.
It is surrounded by Illinois on the west,
Indiana, northeastern Kentucky, West
Virginia and Virginia to the north, the
Atlantic Ocean on the east, and Georgia,
Alabama, western Tennessee and
southwestern Kentucky to the south.
Measuring the extreme dimensions, this
market extends about 625 miles from its
northwest corner in Indiana to its
southeastern corner on the South
Carolina-Georgia border, about 300
miles south-to-north from the South
Carolina-Georgia border to the North
Carolina-Virginia border, about 500
miles west-to-east from the
Appalachian-Southeast markets’ border
in Tennessee to eastern North Carolina,
and about 375 miles west-to-east from
the Illinois-Indiana border to West
Virginia and Virginia.

The Appalachian market is
contiguous to 3 other consolidated



Federal Register/Vol. 64, No. 63/Friday, April 2, 1999/Proposed Rules

16057

marketing areas: the Southeast area to
the southwest and south, the Central
area to the west and the Mideast area to
the north. Unregulated counties in West
Virginia and State-regulated area in
Virginia also border this market to the
north. North and South Carolina have
almost 500 miles of coastline on the
Atlantic Ocean.

In terms of physical geography,
similarities exist across the states or
areas included in this market. Southern
Indiana and central Kentucky are in the
Interior Low Plateau region where
valleys and steep hillsides are typical.
In this market, the Appalachian or
Cumberland and Alleghany Plateaus are
found in West Virginia, Virginia,
Kentucky, Tennessee and northwestern
Georgia on the western edge of the
Appalachian Mountains. Eastern
Tennessee and both western North and
South Carolina are in the Blue Ridge
region, which is part of the Appalachian
Mountain range. Moving eastward
toward the Atlantic Ocean, the central
part of the Carolinas are in the Piedmont
Plateau, with the Atlantic Coastal Plain
covering approximately the remaining
eastern half of both these states.

Climatic types in this region vary
somewhat. Humid subtropical climates
are typical in most of North and South
Carolina, as well as Virginia (which is
affected by elevation differences) and
southern Indiana. Humid continental
climates are typical for northwestern
Georgia, western North and South
Carolina and southern West Virginia.
Temperate climates are common in
eastern Tennessee and central
Kentucky.

Much of the consolidated
Appalachian area does not provide a
hospitable climate or topography for
dairy farming. As an agricultural
pursuit, dairy farming is far down the
list in the area, accounting for an
average of less than five percent of all
receipts from farm commodities for the
states involved. Crops such as tobacco,
corn and soybeans, and other livestock
commodities such as cattle/calves,
turkeys and broiler chickens are more
prevalent in this region.

Population

According to July 1, 1997, population
estimates, the total population in the
Appalachian marketing area is 17.3
million. There are 24 Metropolitan
Statistical Areas (MSAS) within the
consolidated marketing area, containing
62.3 percent of the area’s population.
The largest 17 contain 57 percent of the
population of the market. Charlotte,
North Carolina, is the largest MSA in
the marketing area with a population of
1.35 million. Charlotte is located near

the South Carolina border about at the
mid point of the North and South
Carolina border, and about 250 miles
west of the Atlantic coast. Less than 100
miles to the north lies the second-largest
MSA of Greensboro-Winston-Salem-
High Point, North Carolina, with a
population of 1.15 million. About 50
miles east of Greensboro is the third-
largest MSA, Raleigh-Durham-Chapel
Hill, with 1.05 million people. The
Raleigh MSA abuts the Greensboro
MSA. An additional four North Carolina
MSAs are among the largest of the 17
MSAs containing 57 percent of the
population of the consolidated
marketing area, for a combined
population of one million. North
Carolina is the most populous state in
the consolidated marketing area with
7.4 million; over sixty percent of the
population of North Carolina is located
in these seven MSAs.

South Carolina is the second-most
populous state in the consolidated area,
with 3.8 million people. The Carolinas
contain nearly two-thirds of the
consolidated market’s population.
Greenville is the largest MSA in the
state with a population of 905,000.
Greenville is located in the northwest
corner of the state. Charleston, the
second-largest MSA in South Carolina,
with over half a million people, is
approximately at the midpoint of South
Carolina’s coast.

The Tennessee portion of the
consolidated Appalachian market has a
population of 2 million, with three
MSA'’s that are included in the largest
17 in the market. These three areas
contain 1.6 million, or just under 80
percent of the population in that part of
Tennessee that is included in the
Appalachian marketing area. The largest
Tennessee MSA is Knoxville, which is
in the eastern end of Tennessee near
North Carolina. Six counties make up
the Knoxville MSA with a combined
population of 650,000. The Johnson
City-Kingsport-Bristol area, the second-
largest Tennessee MSA, is located in the
northeastern tip of Tennessee along the
Virginia and North Carolina border, and
contains 460,000 people. Chattanooga,
the third-largest MSA in Tennessee, is
located on the Tennessee-Georgia
border, and has a population of 447,000.
The three MSAs run northeast to
southwest just west of the North
Carolina border.

The Kentucky portion of the
consolidated Appalachian market
contains 2.7 million people. There are
two MSAs within the state that are
included in the largest 17 in the market.
The largest is Louisville, which lies on
the border with Indiana and has a
population of one million. Lexington,

the second-largest Kentucky MSA, is
located in the center of the state and has
just under half a million people.
Generally, the Kentucky counties in the
Appalachian marketing area are not
heavily populated. Only two have
populations over 100,000. They are
Jefferson county, where Louisville is
located, and Fayette county, home to
Lexington.

Indiana counties in the Appalachian
market have a population of .8 million.
Only Vanderburgh county has a
population over 100,000. Evansville, the
only MSA in the portion of Indiana
included in the Appalachian market, is
in Vanderburgh county. Evansville’s
MSA contains 289,000 and is located on
the Indiana-Kentucky border, near the
Ilinois state line.

There are seven Georgia counties
within the consolidated Appalachian
marketing area, with a total population
of .3 million. Three of them, Catoosa,
Dade, and Walker, are part of the
Chattanooga MSA. These three counties
have a combined population of 124,000.
The 10 Virginia counties in the
Appalachian market have a population
of .3 million. Three of the counties,
Scott, Washington and Bristol City, are
part of the Johnson City-Kingsport-
Bristol MSA. The two West Virginia
counties within the Appalachian market
have a total population of .1 million.

Fluid Per Capita Consumption

Estimates of fluid per capita
consumption within the consolidated
Appalachian marketing area vary from
15.8 per month for South Carolina to
20.4 pounds per month for Indiana. Use
of 17 pounds per month as a weighted
average results in an estimated 294
million pounds of fluid milk
consumption for the Appalachian
marketing area. Appalachian handlers’
route disposition within the area during
October 1997 totaled 283 million
pounds, with another 21 million
distributed by other order plants,
partially regulated plants, and plants
exempt both for reasons of both size and
institutional status.

Milk Production

Milk production data for the
Appalachian consolidated order area
has not been updated from December
1996 to October 1997 as have the data
for most of the other consolidated order
areas. The Tennessee Valley order was
terminated October 1997. As a result, on
the basis of 10 percent of receipts
distributed within the Southeast order
area, three of the Tennessee Valley-
regulated handlers became pool plants
under the Southeast order.
Consequently, milk production data for
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the consolidated Appalachian and
Southeast orders based on October 1997
pool data would not be representative of
the milk that would be pooled on those
consolidated orders. Available
information indicates that the sources of
milk for the consolidated Appalachian
market have not changed in any
significant way from the December 1996
data.

In December 1996, over 4,000
producers from 359 counties in 15 states
pooled 443.3 million pounds of
producer milk on Orders 5, 11 and 46.
Approximately 71 percent of the milk
pooled on the three orders was
produced within the proposed
consolidated marketing area.

North and South Carolina are the only
States that are located entirely within
the consolidated marketing area, and
provided nearly all of their producers’
milk to Order 5 (encompassing the
entire States of North and South
Carolina), with 103.7 and 34 million
pounds, respectively. Neither of these
states produces enough milk to meet
even the fluid milk requirements of its
population. Kentucky producers pooled
101.1 million pounds on the three
orders, with 89 percent produced within
the consolidated marketing area.
Tennessee producers pooled 69.9
million pounds on the three orders,
principally on Order 11, with 84 percent
produced within the consolidated
marketing area. Although Virginia is
primarily outside the marketing area,
producers from 40 Virginia counties
supplied 68.5 million pounds of milk
for the Tennessee Valley and Carolina
order markets in December 1996.
Georgia producers pooled 27.6 million
pounds and Indiana producers pooled
21 million pounds in December, with
the balance of the milk pooled on the
three orders originating in Alabama,
Connecticut, Illinois, Maryland,
Massachusetts, New Mexico,
Pennsylvania, and West Virginia.

Thirty-four counties each supplied
over 3 million pounds of milk to the
three markets consolidated in this area.
One such county was located in New
Mexico, and another in Pennsylvania.
Eight were located in Kentucky, south
and southwest of Lexington, and
southeast of Louisville. Eleven were
located in North Carolina west of the
Raleigh-Durham area, with all but one
located near Greensboro, Winston-
Salem, Asheville, Charlotte or Durham.
Of the two South Carolina counties that
supplied over 3 million pounds each,
one was located northwest of Columbia,
and the other northwest of Charleston.
The five Tennessee counties that pooled
over 3 million pounds of milk on the
three orders are located in northeast and

southeast Tennessee; two in the Johnson
City-Kingsport-Bristol area and three
southwest of Knoxville. Only one of the
six counties in Virginia that supplied
over 3 million pounds to Orders 5 and
11 is located within the marketing area.
Five of the six are located in southwest
Virginia, with the other in the northwest
part of the State.

Distributing Plants

Using distributing plant lists included
in the proposed rule, with the pooling
standards adjusted to 25 percent of
route dispositions as in-area sales and
updated for known plant closures
through December 1998, 31 distributing
plants would be expected to be
associated with the Appalachian
marketing area, including 25 fully
regulated distributing plants (23
currently fully regulated, 1 currently
partially regulated, and 1 currently
unregulated), 2 partially regulated (both
currently partially regulated), 3 exempt
plants, on the basis of having less than
150,000 pounds of total route
disposition per month (2 currently fully
regulated and 1 currently unregulated),
and 1 government agency plant
(currently a government agency plant).

Four of the 31 distributing plants
expected to be associated with the
consolidated area are located in
Virginia, with only one located within
the marketing area. The plant in the
marketing area currently is fully
regulated and is expected to remain so,
and one of the other Virginia plants,
currently partially regulated, also is
expected to be fully regulated. The other
two Virginia plants, both currently
partially regulated, are expected to
remain in that status. Since October
1997, 2 distributing plants in the
marketing area have gone out of
business.

Under the consolidated Appalachian
order, there would be 18 distributing
plants in the largest Appalachian MSAs
having distributing plants. There would
be 3 pool distributing plants in the
Greensboro-Winston-Salem-High Point
area. The Charleston area would have 2
pool distributing plants. The Johnson
City-Kingsport-Bristol, Tennessee, area
would have 2 pool distributing plants.
The Greenville-Spartanburg-Anderson,
South Carolina, area would have 2 pool
distributing plants. The Knoxville area
would have 1 pool distributing plant
and 1 exempt plant, with less than
150,000 pounds of total route
disposition per month. The Charlotte,
Chattanooga, Lexington, Louisville, and
Evansville areas would each have 1 pool
distributing plant. The Raleigh-Durham
area would have one government agency

plant and one plant exempt on the basis
of size.

Of the remaining 13 distributing
plants associated with the market, one
pool plant would be located in a North
Carolina MSA and one pool plant would
be located in a South Carolina MSA.
The eleven remaining distributing
plants, eight of which are expected to be
pool plants, would not be located in
MSAs. Three (2 pool, 1 exempt) would
be in North Carolina, and 3 would be in
Virginia (1 pool and 2 partially
regulated). Three plants in Kentucky, 1
in Indiana, and 1 in Tennessee are
expected to be pool plants.

The 25 plants expected to be fully
regulated under the Appalachian order
had distribution totaling 365 million
pounds in October 1997, with 78
percent within the consolidated
marketing area.

A South Carolina plant included
above in the description of fully
regulated distributing plants—
Superbrand Dairy Products, Inc., in
Greenville (about 140 miles northeast of
Atlanta)— has a greater proportion of its
sales in the Southeast market than in the
Appalachian market. This plant
currently is locked into regulation under
the Carolina order based on its need to
procure a milk supply in the Carolina
order, although it has greater route
disposition in the Southeast. This lock-
in is included in the Appalachian order
provisions.

Utilization

As in the case of milk production
data, October 1997 data for the three
markets consolidated in the
Appalachian order are not available
because of the termination that month of
the Tennessee Valley order. Instead of
using October 1995 data from the
proposed rule, however, September
1997 data is used as representative for
this section.

According to September 1997 pool
statistics for handlers who would be
fully regulated under this Appalachian
order, the Class | utilization percentages
for the Carolina and Louisville-
Lexington-Evansville markets and the
former Tennessee Valley market were
86, 80, and 87 percent, respectively.
Based on calculated weighted average
use values for (1) the current order with
current use of milk, and (2) the current
order with projected use of milk in the
consolidated Appalachian order, the
potential impact of this decision on
producers who supply the current
market areas is estimated to be:
Carolina, unchanged (from $13.59);
Louisville-Lexington-Evansville, a 3-
cent per cwt increase (from $12.73 to
$12.76); and Tennessee Valley, a 6-cent
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per cwt decrease (from $13.38 to
$13.32). The weighted average use value
for the consolidated Appalachian order
market is estimated to be $13.35 per
cwt. For September 1997, combined
Class I utilization for Orders 5, 11 and
46 was 85.0 percent based on 349.0
million pounds of producer milk used
in Class | out of 410.4 million total
producer milk pounds pooled.

Other Plants

Also located within the consolidated
Appalachian marketing area during May
1997 were 13 supply or manufacturing
plants: 4 in Kentucky (1 in the
Louisville area), 5 in North Carolina (1
in the Charlotte-Gastonia-Rock Hill area
and one in the Greensboro-Winston-
Salem-High Point area), 1 in Tennessee,
and 3 nonpool cheese plants in Indiana
(1 in the Lexington area and one in the
Louisville area). Three of the 13 plants
are pool plants, or have a “‘pool side.”
Two of the three pool plants (one in
Kentucky and the one in Tennessee) are
“split plants,” that is, one side of a plant
is a manufacturing facility, and the
other side receives and ships Grade A
milk, and accounting is done separately.
Of these pool plants, the pool sides of
the 2 split plants have no primary
product, shipping only to distributing
plants. The nonpool side of one of these
plants manufactures cheese, while the
nonpool side of the other manufactures
powder. The other pool plantis a
supply plant that manufactures
primarily Class Il products. Of the other
nonpool plants in the Appalachian
marketing area, 5 manufacture primarily
cheese and 5 manufacture primarily
Class Il products.

Cooperative Associations

Using September 1997 cooperative
association information for the former
Tennessee Valley order area and
December 1997 information for the
Carolina and Louisville-Lexington-
Evansville (Order 46) orders, it can be
estimated that approximately 75 percent
of the milk in the consolidated
Appalachian area was supplied by 12
cooperatives. Dairymen’s Marketing
Cooperative, Inc., and cooperative
associations that merged to form Dairy
Farmers of America supplied nearly half
of the milk pooled on all three markets
during these months. Carolina-Virginia
Milk Producers Association, Inc.,
supplied approximately 20 percent of
the milk pooled on both the Carolina
and Tennessee Valley markets.

Five cooperative associations
supplied 16 percent of the milk pooled
under the Carolina order in December
1997, but supplied no milk to the other
two markets. Three of these

cooperatives pooled no milk on any
other Federal order market, while one
also pooled milk on the two Ohio
orders, the New York-New Jersey order,
and the Middle Atlantic order. In
addition to the Carolina order, the fifth
cooperative pooled the milk of Texas
producers on the Texas, Southern
Illinois-Eastern Missouri, Chicago, and
Southeast orders.

In addition to the 55 percent of the
September 1997 Tennessee Valley milk
supply from cooperative associations
pooling milk on the other two
Appalachian markets, one cooperative
that also pooled milk on the Southeast
order in December 1997 supplied
approximately 15 percent of the milk
pooled on the Tennessee Valley order.

Three cooperative associations that
supplied less than 2 percent of the milk
pooled under Order 46 did not supply
milk to either the Carolina or Tennessee
Valley markets.

Criteria for Consolidation

Overlapping route disposition and
procurement are the primary criteria on
which this consolidation is based. There
is a stronger relationship between the
three marketing areas involved than
between any one of them and any other
marketing area on the basis of both
criteria. Route dispositions within the
Appalachian area by handlers who
would be regulated under this order
account for 93 percent of the total fluid
milk products distributed in the area.
The primary sources of the remaining 7
percent are four other consolidated
order areas, with no more than 3 percent
distributed by any of the four. Handlers
to be regulated under the Appalachian
order distributed nearly 80 percent of
their route dispositions within the
marketing area.

Over two-thirds of the milk supply for
the Appalachian market is produced
within the marketing area, with a large
part of the rest of the milk supply
coming from unregulated areas to the
north (Virginia and Pennsylvania). The
Appalachian order area supplies a
significant minority of the milk supply
for the Southeast market, but in October
1997 this amount was less than the
amount supplied to the Southeast area
from the Southwest area. In addition, a
large proportion of the milk produced in
the Appalachian order area that was
pooled on the Southeast order in
October 1997 was received at plants that
formerly were pooled under the
terminated Tennessee Valley order, and
will be pooled under the consolidated
Appalachian order. There is also
common cooperative association
affiliation between the markets.

Discussion of Comments and
Alternatives

Prior to issuance of the proposed rule,
alternatives that were considered
included combining all of the current
Florida, Carolina, Tennessee Valley and
Southeast order areas, consolidating the
Southeast and proposed Appalachian
areas, and including all of the State of
Kentucky in one order, specifically the
Southeast. These alternative
consolidations were examined at length
and were found to have less overlap in
sales and procurement than the
Appalachian marketing area.

Thirteen comments that pertained
specifically to the proposed
Appalachian area were filed by 12
commenters in response to the proposed
rule. Six of these comments supported
the consolidation of the Appalachian
marketing area as described in the
proposed rule, including comments
filed by several affected dairy farmers,
the North Carolina Department of
Agriculture, the North Carolina Dairy
Producers Association, and a comment
filed on behalf of Piedmont Milk Sales,
Inc., Hunter Farms, Land O’Sun Dairies
and Milkco, Inc. This last comment
stated that the Appalachian and
Southeast areas should not be combined
because a separate milk order area
should exist between the consolidated
Northeast and Southeast order areas.
The comment argued that existence of
the Appalachian area would be
expected to result in blend price
differences between and among the
Northeast, Mideast, Appalachian,
Southeast and Florida orders such that
milk supplies will move South and East
as needed.

Seven comments supported the
combination of the Appalachian and
Southeast areas, or at least the inclusion
of more territory in the Appalachian
area. The Kentucky Farm Bureau
Federation urged that all Kentucky
counties and the proposed Appalachian
area be combined with the Southeast.
The comment stated that this further
consolidation would make milk
utilization rates more similar across the
order, would facilitate and encourage
milk flow to deficit areas and minimize
any negative price impacts on
producers. According to the Carolina-
Virginia Milk Producers Association,
the existence of separate Southeast and
Appalachian order areas could result in
disorderly marketing conditions on the
eastern side of the proposed Southeast
order area. Comments filed by Trauth
Dairy urged the inclusion of the
northern areas of Kentucky, including
the Newport, Kentucky, area containing
Louis Trauth Dairy, Inc., in the
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proposed Appalachian area rather then
in the proposed Mideast area.

A comment filed by DFA supported
the inclusion of Charleston, West
Virginia, and areas of West Virginia
south of Charleston, as well as the Ohio
counties surrounding Cincinnati and the
northern counties of Kentucky, in the
Appalachian market rather than the
Mideast market to promote orderly
marketing of milk. The DFA comment
stated that adequate milk supplies do
not exist in close proximity to
processors in the greater Cincinnati,
Ohio, and Charleston, West Virginia,
markets, and that an economic incentive
must be provided to assure a milk
supply to those processors. A second
DFA comment recommended that the
Southeast and Appalachian order areas
be combined because the primary
supplemental milk supply for both areas
is in more western states (Texas, New
Mexico and Missouri). The comment
stated that it is likely that these
supplemental supplies would be likely
to be associated with the Southeast
order because of its greater proximity,
and eastern Southeast milk would be
“‘stair-stepped’ across to the
Appalachian order to reduce hauling
costs. According to DFA, during the
market’s flush production month, the
Appalachian order would not bear the
burden of surplus milk since the distant
surplus milk would be associated with
the Southeast order in addition to the
eastern Southeast milk supplies that
also would be associated with the
Southeast order to avoid inefficient milk
movements, resulting in a
disproportionate burden of surplus milk
pooled on the Southeast order.

For the month of October 1997, a
month when some supplemental
supplies usually are required for short
markets, nearly one-quarter of the
producer milk pooled on the current
Southeast order originated in the States
of Missouri, New Mexico, and Texas.
For the same month, just over 1 percent
of the producer milk pooled on the
Louisville-Lexington-Evansville and
Carolina orders was produced in those
more western States. It is clear that the
western milk is a much more important
source of supply for the Southeast area
than for the Appalachian area, and that
the magnitude of this difference is an
indication of how much these two
consolidated markets differ. The ability
to pool surplus milk on the Southeast
order is directly related to the addition
of the southern Missouri/northwest
Arkansas area to the Southeast
marketing area, an addition that was
strongly urged by DFA. Concerns about
the ability of handlers in the eastern
part of the Southeast area to attract a

supply of milk could be addressed more
appropriately by the inclusion of
transportation credits in the Southeast
order than by consolidation with the
Appalachian area.

A dairy farmer in West Virginia urged
that the State of West Virginia be added
to the Appalachian order area because
milk usage for Class | milk and cost of
production would then become similar
to the other states in the Appalachian
area. Another dairy farmer referred to a
comment filed earlier to include
Maryland in the Appalachian area
instead of the Northeast.

As discussed in the proposed rule,
consolidating the Carolina and
Tennessee Valley markets with the
Southeast does not represent the most
appropriate consolidation option
because of the minor degree of
overlapping route disposition and
producer milk between these areas. That
conclusion continued to be supported
by data gathered for distributing plants
for October 1997.

The northern Kentucky/southern
Ohio and West Virginia area was
examined in painstaking detail with
updated data to determine whether or
where this area could be divided to
reflect handlers’ sales areas and supply
procurement areas better than in the
proposed rule. No support for such a
modification to the proposed rule could
be found. Only one Appalachian
handler has significant route disposition
within the Ohio Valley order area, while
a very small volume of Class | sales
moves from the Ohio Valley area into
the Order 46 area. There is even less
overlap between either West Virginia or
Maryland and the Appalachian area,
and no justification for changing the
marketing area of either of these States.

Florida

The consolidated Florida marketing
area is comprised of the three current
Federal order marketing areas contained
wholly in the state of Florida: Upper
Florida (Order 6), Tampa Bay (Order 12)
and Southeastern Florida (Order 13).
There are 63 counties in this
consolidated area (40 in Order 6, 13 in
Order 12, and 10 in Order 13). This area
remains unchanged from the proposed
rule.

Geography

The consolidated Florida marketing
area is described geographically as all
counties in the State of Florida, with the
exception of the four westernmost
counties in the Florida Panhandle. This
marketing area is a large peninsula,
ranging from about 140 miles in width
in the north to about 50 miles in width
in the south, that extends south from the

southeast U.S. about 400 miles between
the Atlantic Ocean and the Gulf of
Mexico. Also included in the Florida
market is approximately 150 miles of
the Panhandle, a narrow strip of land
extending west along the Gulf of Mexico
from the northern part of the peninsula.
The water surrounding most of Florida’s
peninsula constitutes a natural
boundary, as east-to-west travel is
limited.

Almost all of Florida has a humid
subtropical climate. The southern end of
the state and the islands south of the
peninsula have a tropical wet and dry
climate. In general, the state’s climate
can and does affect levels of milk
production negatively. Seasonal
variation in production for this market
typically is greater than for most other
U.S. regions. The importance of dairy
farming as an agricultural pursuit in
Florida is relatively minor (7 percent of
total receipts from agricultural
commodities), with several crops
contributing more total receipts to the
State’s income. However, no livestock
commodity is as important in Florida as
dairy farming.

Population

According to July 1, 1997, population
estimates, the total population in the
consolidated Florida marketing area is
14.1 million. Ninety-three percent of the
population of the marketing area is
located in Metropolitan Statistical Areas
(MSASs). The two largest MSAs are
Miami-Fort Lauderdale (Miami) on the
eastern side of the southern end of the
peninsula, and Tampa-St. Petersburg-
Clearwater (Tampa) midway on the
western side of the peninsula. Broward
and Dade Counties comprise the Miami
population center (currently in Order
13) with a population of 3.5 million.
The Tampa population center (currently
in Order 12) is comprised of Hernando,
Hillsborough, Pasco and Pinellas
counties with a population of 2.2
million. The six counties in these two
population centers represent about 41
percent of the total marketing area
population.

Fluid Per Capita Consumption

Florida customarily is considered a
deficit milk production state. For much
of the year, milk needs to be imported
from other states in order to meet the
demand for fluid consumption. Based
on the population figure of 14.1 million
and an estimated per capita fluid milk
consumption rate of 17 pounds of fluid
milk per month, total fluid milk
consumption in the Florida marketing
area is estimated at 239.7 million
pounds per month.
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During October 1997, 216 million
pounds of milk were disposed of in the
consolidated marketing area by all
Florida distributing plants expected to
be fully regulated under the Florida
order. Other order plants had route
disposition within Florida of 14.2
million pounds. Another 1.3 million
pounds of milk was distributed within
the consolidated area by partially
regulated handlers, producer-handlers,
and exempt plants. The discrepancy
between the actual total route
disposition of 231.5 million pounds and
the estimated consumption level of
239.7 million pounds may be explained
by the older than average population in
Florida.

Milk Production

In October 1997, 175.8 million
pounds of milk produced in Florida
were pooled in four Federal orders; 98.5
percent of this milk was pooled on the
three current Florida orders. About 340
producers located in Florida (96 percent
of all Florida producers having
association with Federal orders) had
producer milk pooled on at least one of
the three Florida markets. A small
number of Florida producers had
producer milk associated with Order 7,
while more than 100 Georgia producers
had producer milk associated with the
Florida markets. Additionally, 44.7
million pounds of Georgia milk was
pooled on the three Florida markets; 89
percent of this milk went to Order 12.

There are 40 counties in Florida that
pooled milk in at least one of the three
current Florida orders. Eight of these
counties produced 66.5 percent of the
milk pooled.

Three counties (Gilchrist, Lafayette
and Suwannee, about 75 miles west of
Jacksonville) had 42.3 million pounds of
producer milk. For these three counties,
72.6 percent of the October 1997
producer milk was pooled on the Tampa
Bay order, which is located
approximately 150 miles southeast of
the counties.

Nearly 90 percent of Clay County’s
producer milk was pooled in Order 6.
This county is in the Jacksonville MSA,
which is the largest population center in
Order 6.

Twenty-two and one-half million
pounds of producer milk came from
Hillsborough, Highlands, and Manatee
Counties, all part of the Order 12
market. However, 64 percent of this
milk was pooled on Order 13, with the
rest pooled on Order 12.

Okeechobee County, located in the
Order 13 marketing area about 125 miles
northwest of the Miami area, is by far
the largest milk producing county in
Florida. The county had 43.8 million

pounds of producer milk in October
1997, almost all of which was pooled on
Order 13.

Distributing Plants

Using plant lists included in the
proposed rule, with pooling standards
adjusted to 25 percent of route
dispositions as in-area sales, updated for
known plant closures through December
1998, 12 plants would be expected to be
fully regulated under the consolidated
Florida market. Four of these plants are
located in the Miami MSA and three in
the Tampa MSA. Three plants are
located in mid-Florida, one in the
Orlando area and two in the Lakeland-
Winter Haven area. Two more are
located in northeast Florida: one in the
Jacksonville area, and one in Daytona
Beach. One plant in the Tampa MSA,
currently fully regulated, would be
exempt on the basis of size. One
partially regulated plant in the
Jacksonville area would be expected to
continue its partially regulated status,
and one producer-handler is not located
within an MSA.

Slightly less than two-thirds of the
consolidated market’s population is
contained in the MSAs where fully
regulated plants are located.

Utilization

According to October 1997 pool
statistics for handlers who would be
fully regulated under this Florida order,
the Class I utilization percentages for
the Upper Florida, Tampa Bay, and
Southeastern Florida markets were 91,
88, and 94 percent, respectively. Based
on calculated weighted average use
values for (1) the current order with
current use of milk, and (2) the current
order with projected use of milk in the
consolidated Florida order, the potential
impact of this rule on producers who
supply the current market areas is
estimated to be: Upper Florida, a 4-cent
per cwt decrease (from $15.39 to
$15.35); Tampa Bay, a 8-cent per cwt
increase (from $15.54 to $15.62); and
Southeastern Florida, a 13-cent per cwt
decrease (from $16.03 to $15.90). The
weighted average use value for the
consolidated Florida order market is
estimated to be $15.69 per cwt. For
October 1997, combined Class |
utilization for the three Florida markets
was 90.6 percent based on 197.5 million
pounds of producer milk used in Class
| out of 218.0 million total producer
milk pounds.

Other Plants

Also located within the Florida
marketing area during May 1997 were
four supply or manufacturing plants,
three of which are not associated with

the current markets’ pools. Three ice
cream plants are located in the Tampa
area and one pool supply plant is in the
Jacksonville area.

Cooperative Associations

In December 1997, three cooperatives
marketed milk in the Florida markets,
representing nearly 100 percent of the
milk marketed. Effective October 1,
1998, Florida Dairy Farmers
Association, which marketed milk
under all three Florida orders, and
Tampa Independent Dairy Farmers’
Association, Inc., which marketed milk
only under the Tampa Bay order,
merged to create Southeast Milk, Inc.
The December 1997 production
marketed by these two cooperatives in
all three Florida orders comprised 93
percent of the producer milk associated
with the three markets. Dairy Farmers of
America, Inc. (DFA), members marketed
nearly 7 percent of producer milk
associated with the three Florida orders
on the Tampa Bay and Southeastern
Florida pools.

Criteria for Consolidation

The consolidated Florida market
should encompass the current
marketing areas of the Upper Florida,
Tampa Bay and Southeastern Florida
Federal milk orders. Natural boundary
limitations and overlapping sales and
procurement areas among the three
orders are major reasons for
consolidation, as well as a measure of
association evidenced by cooperative
association proposals to consolidate
these three marketing areas. Further, the
cooperative associations in this area
have worked together for a number of
years to accommodate needed
movements of milk between the three
Florida Federal orders, and into and out
of the area.

Discussion of Comments and
Alternatives

Prior to the issuance of the proposed
rule, the inclusion of other Federal
order marketing areas with the
consolidated Florida area was
considered because of the existence of
some overlap of sales, procurement of
producer milk, and dispositions of
surplus milk. However, because of the
closeness of the relationship between
the current Florida markets and the lack
of significant overlap of sales or
production with other order areas no
basis was seen for expanding the
consolidation any further.

Only three comments were received
that pertained specifically to the
consolidated Florida area. These
comments, filed by the three
cooperative associations with
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membership in the consolidated Florida
marketing area, supported the
consolidation of the current three
Florida order areas without any
additional territory.

Southeast

The consolidated Southeast marketing
area is comprised of the current
Southeast (Order 7) marketing area,
portions of the current Southwest Plains
(Order 106) marketing area in northwest
Arkansas and southern Missouri, and
six southeastern Missouri counties from
the current Southern Illinois-Eastern
Missouri (Order 32) marketing area.
Also included are 16 currently
unregulated Missouri counties, 21
currently unregulated Kentucky
counties, and 1 Kentucky county that
currently is part of the Louisville-
Lexington-Evansville (Order 46)
marketing area. There are 572 counties
in this consolidated area. A partial
county in Missouri that was proposed to
be included in the Southeast area has
been omitted.

Geography

The Southeast market is described
geographically as follows: all counties
or parishes in Alabama, Arkansas,
Louisiana, and Mississippi (67, 75, 64,
and 82 counties, respectively), 4 in
Florida, 152 in Georgia, 44 in Missouri,
62 in Tennessee and 22 in Kentucky
(one—Logan County—currently is in
Order 46, and 21 currently are
unregulated). Of these 21 counties, 14
were part of the former Paducah,
Kentucky (Order 99) marketing area.
Eleven Arkansas and 22 Missouri
counties are part of the current Order
106 marketing area. Six Missouri
counties are part of the current Order 32
marketing area. Sixteen southeastern
Missouri counties currently are
unregulated (4 of these were part of the
former Paducah Federal milk order). A
partial Missouri county that was
proposed to be part of the Southeast
area is omitted for the purpose reducing
the incidence of partially regulated
counties.

The Southeast market spans the
southeastern area of the United States
from the Gulf of Mexico and the
Alabama/Georgia-Florida border north
to central Missouri, Kentucky,
Tennessee, and South Carolina, and
from the Atlantic Ocean west to Texas,
Oklahoma, and Kansas. Measuring the
extreme dimensions, this market
extends about 575 miles north to south
from central Missouri to southern
Louisiana and 750 miles west to east
from Louisiana’s border with Texas to
the Atlantic Ocean coast in southern
Georgia.

The Southeast marketing area is
contiguous to 4 other consolidated
marketing areas: Florida to the
southeast, the Southwest to the west,
the Central to the northwest and the
Appalachian to the northeast and east.
Georgia’s coastline on the Atlantic
Ocean is about 100 miles in length,
while western Florida, Alabama,
Mississippi, and Louisiana extend about
600 miles along the Gulf of Mexico
coastline. Also contiguous to the current
Southeast market are currently
unregulated counties in Texas,
Missouri, Kentucky (and as of October
1, 1997, the Tennessee Valley [Order 11]
marketing area). The consolidated
marketing areas would encompass all of
these counties in the Southwest,
Central, Appalachian or Southeast
marketing areas, with some currently-
unregulated counties in central Missouri
remaining unregulated under this
proposal.

In terms of physical geography, the
Southeast region is generally flat or
gently rolling low-lying land. Relatively
higher elevations which might
potentially form natural barriers or
obstruct easy transportation exist in
northwest Arkansas and northeast
Georgia.

Moving from the south to the north of
the Southeast market, climates range
from humid subtropical in coastal areas
to warm and humid or humid
continental to temperate in Tennessee
and Kentucky. Warm, humid summers
and mild winters are typical in the
Southeast. These types of climates can
severely limit the production level of
dairy herds in the summer.

Population

According to July 1, 1997, population
estimates, the total population in the
consolidated Southeast marketing area
is 26.9 million. The 42 Metropolitan
Statistical Areas (MSAS) in the market
account for 62.3 percent of the total
marketing area population. Almost half
of the Southeast population is located in
the 17 most populous MSAs. Eight
MSAs have populations greater than
500,000 each; their total population is
about 36 percent of the Southeast
population. Because of the large number
of MSAs in the Southeast market and
also because no large (i.e., greater than
500,000) population centers are added
to this market, only those areas with
populations greater than 500,000 are
described in greater detail.

Over 25 percent of the Southeast
market’s population is located in
Georgia, the most populous of the
Southeast market states, with 7.2
million people. Almost half of Georgia’s
population is concentrated in the

Atlanta MSA, located about 60 miles
south of the Southeast-Appalachian
marketing area boundary in the
northwest portion of the state. Atlanta is
the largest city in the Southeast market
with a population of 3.6 million.

With 4.3 million people, Alabama is
the Southeast market area’s third most
populous state. Birmingham and
Mobile, the state’s two largest MSA
regions, are among the top eight in
population in the Southeast. The
Birmingham area has a population of
about 900,000 and ranks 5th in size
among all Southeast area MSAs.
Birmingham is located about 150 miles
west of Atlanta in north central
Alabama. The Mobile area is a Gulf of
Mexico port city in southwestern
Alabama. With a population of 527,000,
Mobile is the 8th largest population
center in the Southeast market area.

Louisiana is the second most
populated state in the Southeast market
area with 4.4 million people. Two of the
Southeast’s 8 largest MSAs are located
in Louisiana—New Orleans, the second
largest MSA with 1.3 million people
and Baton Rouge, the 6th largest MSA
with almost .6 million people. New
Orleans is located in the state’s ““toe” in
southeastern Louisiana. Baton Rouge
also is located in Louisiana’s ‘‘toe,”
about 80 miles west of New Orleans.

Arkansas has a total population of 2.5
million—2 million from the current
Southeast marketing area and an
additional 500,000 from the Arkansas
portion of the Southwest Plains
marketing area. The Little Rock-North
Little Rock, Arkansas (Little Rock) MSA,
in the center of Arkansas, has the 7th
largest population concentration in the
Southeast market area with 552,000.

The portion of Tennessee in the
Southeast marketing area is the fourth
most populated with 3.4 million people
and is home to the third and fourth
largest MSAs in the Southeast. The
Nashville area, with a population of 1.1
million, is located in central Tennessee.
The Memphis, Tennessee/Arkansas/
Mississippi MSA, also with a
population of 1.1 million, is located
near these three states’ borders.

Other states or portions of states in
the Southeast marketing area do not
have MSAs with greater than 500,000
population. Mississippi, the Southeast’s
5th most populous state, has a total
population of 2.7 million. The Missouri,
Florida, and Kentucky counties in the
Southeast market have populations of
1.3 million, 602,000 and 529,000,
respectively.

Fluid Per Capita Consumption

Fluid per capita consumption
estimates vary throughout the Southeast
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market from a low of 16 pounds of fluid
milk per month in Mississippi to a high
of 19 pounds in Arkansas and Kentucky.
Multiplying the individual states’
consumption rates by their population
results in an estimated fluid milk
consumption rate of 468 million pounds
of fluid milk per month for the
Southeast marketing area.

Route distribution in the consolidated
Southeast area by handlers expected to
be regulated under the consolidated
Southeast order (including the 3
Arkansas and Missouri plants) equaled
380 million pounds within the
Southeast marketing area in October
1997. Other fluid milk dispositions in
the consolidated Southeast marketing
area came from plants expected to be
regulated under other orders (66.7
million pounds) and from partially
regulated, exempt and producer-handler
plants (2 million pounds).

Milk Production

Milk production data for the
Southeast consolidated order area have
not been updated from January 1997 to
October 1997 as have the data for most
of the other consolidated order areas. As
a result of terminating the Tennessee
Valley order as of October 1997, three of
the Tennessee Valley-regulated handlers
became pool plants under the Southeast
order, on the basis of having at least
10% of their sales in the Southeast order
marketing area. These handlers will
become regulated under the
consolidated Appalachian order when
the consolidated orders become
effective. Consequently, milk
production data for the consolidated
Southeast order area based on October
1997 pool data would not be
representative of the consolidated
Southeast market. Available information
indicates that the sources of milk for the
consolidated Southeast market have not
changed significantly from the January
1997 data.

In January 1997, 4,180 producers from
388 counties pooled 477.4 million
pounds of producer milk on the current
Southeast market. Over 85 percent of
the Southeast’s producer milk came
from Southeast market area counties. Of
the 388 counties, 19 pooled over 5
million pounds each, accounting for 39
percent of Order 7’s producer milk. Of
these 19 counties, 2 Texas counties are
located outside the Southeast marketing
area. Because of the large number of
counties, only the locations for those
top 19 production counties are
described in greater detail. However, the
volume of producer milk, number of
producers (farms) and number of
counties is provided for each state
within the market area.

Almost 73 million pounds of milk
were pooled on the Southeast market
from 581 producers in 28 Louisiana
parishes in January 1997. Top
production parishes are Tangipahoa,
Washington and St. Helena, all located
in the state’s ‘‘toe,” north of New
Orleans and northeast of Baton Rouge,
each bordering Mississippi. Another
high production area is centered on De
Soto Parish in northwestern Louisiana.
These four parishes account for over 62
million pounds of producer milk, with
76 percent coming from Tangipahoa and
Washington parishes.

Almost 67 million pounds of milk
were pooled on the Southeast market
from 331 producers in 68 Georgia
counties in January 1997. Of this
volume, 64 million came from 312
producers in 64 Georgia counties in the
Order 7 marketing area. The balance is
associated with Georgia producers
located in the marketing area of the
former Order 11 (Tennessee Valley).
Top production counties are Putnam,
Morgan and Macon, which pooled 27
million pounds of producer milk on
Order 7.

About 65 million pounds of milk were
pooled on the Southeast market from
580 producers in 46 Tennessee counties
in January 1997. Of this volume, 62
million came from 562 producers in 42
Tennessee counties in the Order 7
marketing area. The balance is
associated with Tennessee producers
located in the marketing area of the
former Federal Order 11. Two high
production counties in the state are
Marshall and Lincoln, located in south
central Tennessee. These counties
contributed over 12 million pounds of
producer milk to the Order 7 pool in
January 1997.

About 61 million pounds of milk were
pooled on the Southeast market from
443 producers in 48 Mississippi
counties in January 1997. Top
production counties are Walthall and
Pike, in southern Mississippi on the
state’s border with Louisiana. These two
counties adjoin the heavy milk
production area in Louisiana. The
counties contributed 15 million pounds
of producer milk to the Order 7 pool in
January 1997.

About 32 million pounds of milk were
pooled on the Southeast market from
408 producers in 19 Kentucky counties
in January 1997. Additionally, 116
producers in 15 of these counties pooled
almost 9 million pounds of producer
milk on Orders 11 and 46 (Louisville-
Lexington-Evansville). Two counties,
Barren and Monroe, contributed over 13
million pounds of producer milk. These
contiguous counties are in south central

Kentucky about 80 miles northeast of
Nashville, Tennessee.

Four Missouri counties—Wright,
Texas, Laclede and Howell—pooled 33
million pounds of producer milk on
Order 7. All of these counties currently
are located in the Order 106 (Southwest
Plains) marketing area in southern
Missouri.

Other Southeast marketing area states
or areas contribute producer milk to the
Southeast marketwide pool. About 37
million pounds of milk were pooled on
the Southeast market from 205
producers in 51 Alabama counties, and
25 million pounds were pooled from
343 producers in 39 Arkansas counties.
Sixteen Florida producers from 6
counties (2 in the Southeast market
area) pooled 3.5 million pounds on
Order 7 in January 1997.

In January 1997, Order 7 producer
milk also originated in Missouri
counties not included in the Southeast
marketing area, Texas, New Mexico,
Indiana and Oklahoma. Large amounts
of milk from Missouri (21 million
pounds in addition to the 33 million
described previously) and Texas (46
million pounds—20 million from
Hopkins and Erath Counties) were
associated with the Order 7 pool.

Distributing Plants

Using distributing plant lists included
in the proposed rule, with the pooling
standards adjusted to 25 percent of
route disposition as in-area sales,
updated for known plant closures
through December 1998, 48 distributing
plants located in the consolidated
Southeast marketing area would be
expected to be associated with the
Southeast market (including the added
territory in northwestern Arkansas and
southern Missouri). These plants
include 36 fully regulated distributing
plants, 3 of which are currently
regulated under the Southwest Plains
order and one of which is currently
partially regulated. In addition, it is
expected that 3 plants would be
partially regulated (one of which
currently is fully regulated and two of
which are partially regulated), and 7
plants that are, and are expected to be,
exempt—1 on the basis of size and 6 on
the basis of institutional status. An
additional currently regulated plant is
expected to be exempt on the basis of
institutional status. Of the 36 fully
regulated plants, 16 are located in the
largest eight MSA regions. One
distributing plant located in the
consolidated Appalachian marketing
area that has more than half of its route
disposition within the Southeast
marketing area would be locked into
regulation under the Appalachian order.
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Since October 1997, it is known that
2 pool distributing plants have gone out
of business. One of these plants was
located in Louisiana and the other in
Missouri.

Of the 48 distributing plants, Georgia
has 9; Louisiana, 10; Mississippi, 6;
Alabama, 8; Arkansas, 6; Tennessee, 5;
Missouri, 2; and Kentucky, 2. No
distributing plants are located in the
Florida counties included in the
Southeast market area.

In Georgia, three pool distributing
plants and one producer-handler are
located in the Atlanta area, with 3
others elsewhere in the State. Georgia
also has 1 partially regulated handler
and 1 government agency (state prison)
plant.

Eight of Louisiana’s 10 distributing
plants currently are and would continue
to be fully regulated (pool plants) in this
consolidated marketing area. Four of
these 8 are located in either the New
Orleans or Baton Rouge areas (2 in
each). Four other pool distributing
plants are located in Louisiana. The
remaining two plants are affiliated with
educational institutions.

Four of Mississippi’s 6 currently
operational distributing plants would be
fully regulated pool plants in the
Southeast market. Two educational
institutions also have plants.

Seven of Alabama’s distributing
plants are fully regulated. One is located
in the Birmingham area and 2 are
located in the Mobile area. Of the
remaining four, 2 are in northern
Alabama, one is in central Alabama, and
one is in the state’s southeastern corner.

Four of Arkansas’ 6 currently
operational distributing plants are fully
regulated; two are in the Little Rock
area, and the other 2 are located in
northwest Arkansas. Also located
within Arkansas are 2 exempt
distributing plants—one on the basis of
size and one that is a state prison plant.
Four of Tennessee’s 5 distributing
plants are, and are expected to be, fully
regulated. Three of the 4 are located in
the Nashville area and one fully
regulated plant and one partially
regulated plant are located in the
Memphis area.

Two distributing plants that would be
fully regulated under the Southeast
market are located in the currently
unregulated Kentucky counties that are
added to this marketing area. One is
located in Fulton in the southwest
corner of Kentucky on the Tennessee
border, and the other about 30 miles
east of Fulton.

Two Missouri distributing plants are
located in the consolidated Southeast
area. One is a pool plant located in
Springfield, and the other a plant

exempt on the basis of institutional
status located just south of the
Springfield MSA.

Utilization

As in the case of milk production
data, October 1997 data for the
consolidated Southeast order are not
used because of the termination that
month of the Tennessee Valley order.
Instead of using October 1995 data from
the proposed rule, however, September
1997 data is used as representative for
this section.

According to September 1997 pool
statistics for handlers who are expected
to be fully regulated under the
Southeast order, the Class | utilization
for the Southeast market was 84 percent.
Based on calculated weighted average
use values for (1) the current order with
current use of milk, and (2) the current
order with projected use of milk in the
consolidated Southeast order, the
potential impact of this rule on
producers who supply the current
market area is estimated to be a 3-cent
per hundredweight increase (from
$13.60 to $13.63).

For September 1997, Class |
utilization for the Southeast market was
83.9 percent based on 357.2 million
pounds of producer milk used in Class
| out of 426 million total producer milk
pounds.

Other Plants

Also located within the Southeast
marketing area during May 1997 were
37 supply or manufacturing plants: 1 in
Kentucky, 5 in Alabama (including 1 in
the Birmingham area), 5 in Arkansas
(including 1 in the Little Rock area), 7
in Georgia (including 4 in the Atlanta
area), 3 in Louisiana (including 1 in the
Baton Rouge area), 11 in Missouri, 2 in
Mississippi, and 3 in Tennessee
(including 1 each in the Memphis and
Nashville areas). Eight of the 37 plants
are pool plants. Of these pool plants, 2
primarily ship to distributing plants, 3
manufacture cheese, 1 manufactures
Class Il products, 1 manufactures
powder and 1 primarily manufactures
other products. Of the Southeast
marketing area’s 28 nonpool plants, 13
manufacture primarily Class Il products,
3 manufacture cheese, 10 manufacture
primarily other products, and 1 each
manufacture primarily butter and
cheese. One plant is a “‘split plant,”
with one side serving as a
manufacturing facility primarily for
Class Il products, while the other side
receives and ships Grade A milk.

Cooperative Associations

In December 1997, thirteen
cooperative associations, including 3 of

those that merged to become Dairy
Farmers of America (DFA), represented
members marketing 73 percent of the
milk pooled on the Southeast market.

This number of cooperative
associations is more than twice the
number (six) that pooled milk on the
Southeast order in December 1995. Of
those six, National Farmers
Organization (NFO) ceased marketing
milk in the Southeast. Milk Marketing,
Inc., headquartered in Strongsville,
Ohio, and one of the cooperatives that
formed DFA, marketed a small amount
of milk in the Southeast in December
1997, and two cooperatives began
marketing milk after December 1995. In
addition, 5 cooperative associations
representing Texas and New Mexico
producers pooled milk on the Southeast
order in December 1997.

The DFA cooperatives represented 71
percent of co-op milk and 52 percent of
the total milk supply pooled under the
Southeast order during December 1997.
For the same month, Carolina-Virginia
Milk Producers Association, Inc.,
represented 9 percent of the milk pooled
by cooperative associations; the two
new cooperatives pooled 8 percent of
co-op milk; and the five Texas/New
Mexico cooperatives pooled 7 percent.

Criteria for Consolidation

Retention of the Southeast marketing
area as a single area is based on
overlapping route dispositions within
the marketing area to a greater extent
than with other marketing areas.
Procurement of producer milk also
overlaps between states within the
market. There is also a seasonal need for
milk from outside the marketing area.
However, the amount of supplemental
seasonal supplies is not as great as the
amount of milk that is actually pooled
under the order from distant areas.
There is common cooperative
association membership within the
marketing area.

As noted in the proposed rule, the
addition of northwest Arkansas and
southern Missouri to the marketing area
is primarily in response to comments
received during the public comment
period.

Discussion of Comments and
Alternatives

Prior to issuance of the proposed rule,
alternatives that were considered
included incorporating all of the State of
Kentucky in the Southeast area,
dividing the Southeast area on the state
line between Mississippi and Alabama,
combining the Florida, Carolina,
Tennessee Valley and Southeast order
areas, and adding the eastern part of the
Texas order area to the Southeast. These
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alternatives were analyzed in detail for
the proposed rule and determined not to
result in a configuration of marketing
areas as appropriate as those proposed
for reasons discussed in the proposed
rule.

Seven comments filed in response to
the proposed rule specifically addressed
the consolidated Southeast marketing
area. A comment filed on behalf of
Piedmont Milk Sales, Inc., Hunter
Farms, Land O’Sun, and Milkco, Inc.,
supported and endorsed the portion of
the proposed rule that would maintain
separate order areas for the Southeast
and Appalachian areas. Comments filed
by DFA and by Carolina-Virginia Milk
Producers Association favored
combining the proposed Southeast and
Appalachian order areas. In addition,
the Kentucky Farm Bureau Federation
urged that all Kentucky counties and the
proposed Appalachian order be
combined with the Southeast. The
comment stated that such a
configuration would make milk
utilization rates more similar across the
order, would facilitate and encourage
milk to flow to deficit areas and
minimize any negative price impacts on
producers. These comments were
considered in the discussion of
comments and alternatives under the
Appalachian area.

Comments from Carolina-Virginia
Milk Producers Association and
Missouri Farm Bureau Federation
support the inclusion, as proposed, of
southern Missouri/northwest Arkansas
in the Southeast marketing area. The
Carolina-Virginia Milk Producers’
comment noted that this area is a crucial
part of the supply area for the southeast
region, and that the exclusion of the
area from the consolidated Southeast
order area could have a detrimental
impact on the over-order premium
structure of that area. The comment
stated that the correction of producer
blend prices and creation of a unified
marketing area in that part of the
southeast region is justified. With regard
to southern Missouri, a representative of
the Subcommittee on Livestock of the
U.S. House of Representatives
Committee on Agriculture supported
adding southeastern Missouri to the
Southeast order area, as proposed. A
comment filed by Barber Pure Milk
Company opposed adding northwest
Arkansas/southern Missouri to the
Southeast marketing area on the basis of
the minimal overlapping route
disposition and potential of diluting the
Southeast pool.

A substantial share of the milk
production from the portions of
Missouri and Arkansas that are added to
the Southeast marketing area is pooled

under the Southeast order, and this milk
represents a substantial share of the
total milk production that is pooled
under the Southeast market.

Route disposition by distributing
plants located within this area would
become in-area dispositions from
Southeast pool distributing plants. More
than half of the dispositions from the
three plants that would become
Southeast pool distributing plants
would be within the consolidated
Southeast marketing area.

Mideast

The consolidated Mideast marketing
area is comprised of the current Ohio
Valley (Order 33), Eastern Ohio-Western
Pennsylvania (Order 36), Southern
Michigan (Order 40), part of the
Michigan Upper Peninsula (Order 44),
and Indiana (Order 49) marketing areas
plus 6 currently unregulated Indiana
counties, 2 whole and 3 partial
currently unregulated Michigan
counties, and 3 whole and 2 partial
currently unregulated Ohio counties.
There would be 301 whole and 1 partial
county in this consolidated area. Three
whole and one partial currently-
unregulated Ohio counties that were
proposed to be part of the Mideast area
are not included.

Geography

The Mideast market is described
geographically as follows:

Indiana—72 counties (64 currently in
Order 49, 2 currently in Order 33, and
6 currently unregulated on the western
edge of the State, just south of the
northwest corner) Kentucky—18
counties (all currently in Order 33).

Michigan—77 counties. Two whole
and 3 partial counties currently are
unregulated. The rest of the area
currently is included in Orders 40, 44,
49, and 33. Of the total 83 Michigan
counties, only 6 in the western end of
the Upper Peninsula are not included in
the consolidated Mideast marketing
area.

Ohio—84 whole and 1 partial county.
Three whole and 2 partial counties to be
included currently are unregulated. All
of the State currently is included in
Orders 33 and 36, except for 3 partial
and 6 whole counties.

Pennsylvania—12 whole and 2 partial
counties, currently in the Order 36 area.

West Virginia—37 counties; 20
currently in Order 33, 17 currently in
Order 36.

The consolidated Mideast marketing
area lies directly south of the Great
Lakes, with the State of Michigan
enclosed on the east and west sides by
Lakes Huron and Michigan. On the
eastern border of the marketing area,

between the Mideast and Northeast
marketing areas, is Pennsylvania State-
regulated territory and the Allegheny
and Appalachian Mountains. On the
northeast border is the Western New
York State order area.

The east-to-west distance across the
consolidated marketing area is
approximately 450 miles, from locations
on the eastern edge of the area in
western Pennsylvania to the border of
Indiana and Illinois. Northwest to
southeast, from Marquette, Michigan, in
the Upper Peninsula to the northeast
area of Kentucky in the marketing area
is just over 800 miles. From the
northern tip of lower Michigan to
southern Indiana the more direct north-
south distance is 530 miles.

The consolidated Mideast marketing
area is contiguous to 3 other
consolidated marketing areas. The
consolidated Central marketing area
would provide the western border of the
Mideast marketing area along the
Indiana-1llinois border, and the
consolidated Appalachian area would
provide the southern boundary. The
western end of Michigan’s Upper
Peninsula, part of the consolidated
Upper Midwest area, would adjoin the
Mideast portion of the Upper Peninsula.

In terms of physical geography, most
of the consolidated Mideast marketing
area is at low elevations, and relatively
flat. The climate and topography are
favorable to milk production, with dairy
being the number one agricultural
commodity in terms of financial receipts
in the State of Michigan in 1996. Dairy
also ranks high in terms of financial
receipts in the rest of the area; 3rd in
Ohio and West Virginia, and 5th in
Indiana.

Population

According to July 1, 1997, population
estimates, the total population in the
consolidated marketing area is 31
million. The 34 MSAs in the
consolidated Mideast marketing area
include 79.8 percent of the area’s
population. Over 55 percent of the
area’s population is contained in the 8
most populous MSAs, which each have
over 950,000 people. Two-thirds of the
population is located in the states of
Michigan and Ohio.

The Mideast area’s largest and 7th
largest of the 34 MSAs are located in
Michigan. Detroit-Ann Arbor-Flint, with
5.4 million population, is the largest
MSA, and is located in the southeast
portion of the state between Lakes
Huron and Erie. Grand Rapids-
Muskegon-Holland is the 7th largest
Mideast MSA, is located approximately
150 miles west-northwest of Detroit, and
has a population of 1 million. These two
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MSAs contain two-thirds of the
population of Michigan. There are 5
other MSAs in Michigan. Two have
approximately 450,000 population each,
one has approximately 400,000
population, and the other two average
approximately 160,000 apiece. Eighty-
four percent of the population of
Michigan is located in these 7 MSAs, all
in the lower half of southern Michigan.

Four of the 8 largest Mideast MSAs
are located in the State of Ohio. These
are: (1) Cleveland-Akron, the second-
largest, with a population of 2.9 million,
located on Lake Erie in northwestern
Ohio; (2) Cincinnati-Hamilton, OH-KY—
IN, the 4th largest, with a population of
1.9 million, located in the southwest
corner of Ohio; (3) Columbus, the 6th
largest, with a population of 1.5 million,
located approximately midway between
Cincinnati and Cleveland; and (4)
Dayton, the 8th largest, with a
population of .95 million.

There are 6 additional MSAs in Ohio,
2 with populations of approximately .6
million each, 1 with a population of .4
million, and 3 that average just over
150,000 each. Eighty-two percent of the
population of Ohio is located in MSAs,
most in the northern part of the State.

The third-largest MSA in the Mideast
area is Pittsburgh, Pennsylvania, with a
population of 2.4 million. Pittsburgh is
127 miles southeast of Cleveland. There
are two smaller MSAs in the
Pennsylvania portion of the
consolidated Mideast marketing area,
having an average population of about
200,000 each. Eighty-seven percent of
the population of the Pennsylvania
portion of the Mideast area is located in
MSAs.

Indianapolis, Indiana, is the 5th
largest MSA in the consolidated Mideast
marketing area, with a population of 1.5
million. Indiana contains 9 additional
MSAs, 2 with populations of .5 and .6
million, and 7 others that average
155,000 population. All but 2 of the 9
smaller MSAs are located north of
Indianapolis. Seventy-four percent of
the population of the portion of Indiana
that is in the consolidated Mideast area
is located in MSAs.

The portion of West Virginia that is
within the consolidated Mideast area
contains 4 MSAs, 3 of which are located
on the West Virginia-Ohio border, along
the Ohio River. The population of these
MSAs averages just over 200,000. Forty-
five percent of the population of the
West Virginia portion of the
consolidated Mideast area is located in
MSAs.

Fluid Per Capita Consumption.

Estimates of fluid per capita
consumption within the consolidated

Mideast area vary from 18.75 pounds
per month for Michigan to 20.4 pounds
per month for Indiana. Use of 19 pounds
per month as a weighted average results
in an estimated 589 million pounds of
fluid milk consumption for the Mideast
marketing area. Mideast handlers’ route
disposition within the area during
October 1997 totaled 544 million
pounds, with another 36 million
distributed by 23 handlers fully
regulated under other orders. An
additional 4.5 million pounds was
distributed by partially regulated
handlers, producer-handlers, and
handlers that would be exempt under
this rule on the basis of each having less
than 150,000 pounds of route
disposition per month.

Milk Production

In October 1997, nearly 11,000
producers from 335 counties in 12 states
pooled 1 billion pounds of milk on
Federal Orders 33, 36, 40, 44 and 49.
Over 90 percent of this producer milk
came from Mideast marketing area
counties. The States of Indiana,
Michigan, Ohio and Pennsylvania
supplied 95 percent of the milk (13%,
39.6%, 30.6% and 11.9%, respectively),
with 90 percent coming from counties
that would be in the consolidated
Mideast area. Just over two-thirds of the
milk pooled under these orders was
produced in Michigan and Ohio
counties located within the
consolidated marketing area.

Other states pooling milk on the
orders consolidated in the Mideast area
were Illinois (0.5%), lowa (0.1%),
Kentucky (0.1%), Maryland (0.4%),
New York (2.7%), Virginia (0.1%), West
Virginia (1.0%), and Wisconsin (0.1%).
These states contributed a total of 4.9
percent of the milk pooled on the 5
orders.

Sixty-two of the counties that had
production pooled under the five
current orders supplied more than 5
million pounds of milk each during
October 1997. Six of the counties were
in northern and northeast Indiana, over
100 miles from Indianapolis; 11 were in
western Pennsylvania—7 of them
within 100 miles of Pittsburgh, and the
others, including those with the most
production (10-22 million pounds), in
the northwest corner of the state, within
100 miles of Cleveland, Ohio. Twenty-
eight Michigan counties pooled more
than 5 million pounds each under the
5 orders, including 14 counties with
more than 10 million pounds and 4
counties with more than 20 million
pounds. All of these counties are
located within 110 miles of Detroit or
Grand Rapids, the two largest MSAs in
Michigan. The heaviest milk production

area of Ohio is the northeast quadrant of
the State and within 50 miles of the
Akron-Cleveland MSA, including 5
counties supplying over 10 million
pounds each during October 1997, and
1 county pooling over 40 million
pounds. A smaller production area in
Ohio is located in the central portion of
the western edge of the State within 80
miles of the Dayton MSA, and includes
two counties with over 10 million
pounds production and 1 county with
over 20 million. The only population
centers of the marketing area that do not
appear to have adequate supplies of
nearby milk are Indianapolis and
Cincinnati, in the southern portion of
the area.

Distributing Plants

Using distributing plant lists included
in the proposed rule, with the pooling
standards adjusted to 25 percent of
route disposition as in-area sales,
updated for known plant closures
through January 1998, 72 distributing
plants would be expected to be
associated with the Mideast marketing
area, including 51 fully regulated
distributing plants (all currently fully
regulated), 4 partially regulated (all
currently partially regulated), 4 exempt
plants that would have less than
150,000 pounds of total route
disposition per month (all currently
fully regulated), and 13 producer-
handlers (all currently producer-
handlers). Since October 1997, 5
distributing plants (1 fully regulated
plant in Indiana and 1 in Michigan; 2
partially regulated plants in
Pennsylvania; and a producer-handler
in Pennsylvania), have gone out of
business.

There would be 40 distributing plants
in the 8 Mideast MSA's that each have
over a million people (including
Dayton-Springfield which has .95
million). Twenty-seven of these plants
would be pool plants—b5 in the
Pittsburgh area, 6 in the Detroit area, 4
in the Cleveland area, 3 each in the
Grand Rapids, Indianapolis and
Cincinnati areas, 2 in Columbus and 1
in Dayton. Nine of the plants in the
large MSA areas would be producer-
handlers, 3 would be exempt on the
basis of having less than 150,000
pounds of milk per month in Class |
route dispositions, and 1 would be
partially regulated.

Of the remaining 29 distributing
plants located in the marketing area, 18
would be located in other MSA'’s as
follows: 5 pool plants and 1 producer-
handler in Ohio; 4 pool plants in
Indiana; 4 pool plants in Michigan; 2
pool plants in Pennsylvania; 1 pool
plant in Kentucky; and 1 pool plant in
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West Virginia. The ten remaining
distributing plants located in the
marketing area would not be located in
MSA'’s. Three of these pool plants and
2 producer-handlers would be located
in Michigan; 2 pool plants and 1 plant
exempt on the basis of size would be
located in Ohio; 2 pool plants would be
located in Indiana; and 1 producer-
handler would be located in West
Virginia.

There are 3 distributing plants that
would be outside the marketing area.
These would be 1 partially regulated
plant in Pennsylvania, and 1 in Virginia.
In addition, a small pocket of
unregulated area within Ohio would
contain one partially regulated plant.

The in-area route disposition
standard, proposed to be 30 percent of
route dispositions, will instead be 25
percent—the same percentage as in
other consolidated orders. This
percentage should not result in the full
regulation of any handler not currently
fully regulated unless they increase
sales in the marketing area.

Utilization

According to October 1997 pool
statistics for handlers who would be
fully regulated under this Mideast order,
the Class | utilization percentages for
the Ohio Valley, Eastern Ohio-Western
Pennsylvania, Southern Michigan,
Michigan Upper Peninsula, and Indiana
markets were 58, 58, 55, 89, and 70
percent, respectively. Based on
calculated weighted average use values
for (1) the current order with current use
of milk, and (2) the current order with
projected use of milk in the
consolidated Mideast order, the
potential impact of this consolidation
on producers who supply the current
market areas is estimated to be: Ohio
Valley, a 4-cent per cwt increase (from
$13.46 to $13.50); Eastern Ohio-Western
Pennsylvania, a 4-cent per cwt decrease
(from $13.51 to $13.47); Southern
Michigan, a 6-cent per cwt increase
(from $13.27 to $13.33); Michigan
Upper Peninsula, a 25-cent per cwt
decrease (from $13.34 to $13.09); and
Indiana, a 11-cent per cwt decrease
(from $13.52 to $13.41). The large
decrease for Michigan Upper Peninsula
is a result of changing from its current
individual handler pool provisions to a
marketwide pool (very little reserve
milk is pooled under Order 44—instead,
it is pooled on the Southern Michigan
order). For October 1997, combined
Class | utilization for Orders 33, 36, 40,
44 and 49 was 58.7 percent based on
601.6 million pounds of producer milk
used in Class | out of 1.025 billion total
producer milk pounds pooled. The
weighted average use value for the

consolidated Mideast market is
estimated to be $13.42 per
hundredweight.

The Mideast is one of two
consolidated marketing areas that has a
significantly higher-than-average
percentage of its milk used in Class II.
Currently, the Southern Michigan, Ohio
Valley and Indiana markets have Class
Il utilization over 20 percent. When the
markets are combined the average for
the consolidated market will be just
under 20 percent.

Other Plants

Also located within the Mideast
marketing area during May 1997 were
59 supply or manufacturing plants: 1 in
Charleston, West Virginia, 4 in
Pennsylvania, 18 in Michigan, 9 in
Indiana and 27 in Ohio. Nine of the 59
plants are pool plants. Of these pool
plants, 6 are supply plants—1
manufactures primarily Class Il
products, 3 manufacture primarily
powder, and 2 have no primary product,
only shipping to distributing plants.
Three pool plants are manufacturing
plants, manufacturing primarily cheese.
Of the 50 nonpool plants in the Mideast
marketing area, one is a supply plant
that manufactures primarily cheese. The
other 49 nonpool plants are
manufacturing plants. In this area of
high Class Il use, 28 of the nonpool
plants manufacture primarily Class 1l
products. In addition, 1 manufactures
primarily butter, 1 manufactures
primarily powder, 27 manufacture
primarily cheese, and 2 manufacture
primarily other products.

There are also two manufacturing
plants in the currently-unregulated area
of Ohio—a nonpool plant that
manufactures primarily Class Il
products in the unregulated county of
Erie, Ohio and a nonpool plant that
manufactures primarily cheese in the
unregulated area of Sandusky, Ohio.

Cooperative Associations

In December 1997, 20 cooperative
associations pooled member milk under
the 5 orders to be consolidated
(considering Milk Marketing, Inc., and
Mid-America Dairymen, Inc., as one
entity—DFA). Two of the cooperatives
pooled milk on the four principal
orders, 3 cooperatives had member milk
pooled on 3 of the principal orders, 3
cooperatives pooled milk on 2 of the
principal orders, and 12 of the
cooperatives pooled milk on only one of
the orders. The percentage of
cooperative member milk pooled on
each of the orders varied from 44
percent under Order 36 to 86.5 percent
under Order 40. Of the total milk pooled
on the 5 orders in December 1997, 68

percent was marketed by cooperative
associations.

Criteria for Consolidation

Overlapping route disposition,
overlapping production areas, natural
boundaries, and multiple component
pricing are all criteria that support the
consolidation of these current order
areas into a consolidated Mideast
marketing area. Handlers who would be
fully regulated under the consolidated
order distribute approximately 90
percent of their route dispositions
within the consolidated marketing area,
and 93 percent of the milk distributed
within the marketing area is from
handlers who would be regulated under
the order.

Many of the counties from which milk
was pooled on the individual orders
supplied milk to three or four of those
orders. For instance, milk from a
number of the same Michigan counties
was pooled on the Ohio Valley, Indiana
and Southern Michigan orders; milk
from several of the same Indiana
counties was pooled on the Ohio Valley,
Southern Michigan and Indiana
counties; and milk from some of the
same Ohio counties was pooled on the
Ohio Valley, Indiana, and Southern
Michigan orders.

The Great Lakes serve as natural
boundaries on the northern edge of the
area and on the eastern and western
sides of Michigan, as do the mountains
in central Pennsylvania. All of the
orders involved in the consolidated
Mideast area contain multiple
component pricing provisions. Instead
of the Southern Michigan component
pricing plan, proposed for the
consolidated Mideast order in the
proposed rule, the same component
pricing provisions adopted for the other
consolidated orders have been
incorporated in the Mideast order.

Discussion of Comments and
Alternatives

Prior to issuance of the proposed rule,
alternatives to the consolidation of the
Ohio Valley, Eastern Ohio-Western
Pennsylvania, Southern Michigan,
Indiana, and partial Michigan Upper
Peninsula marketing areas that were
considered included the addition of
Pennsylvania Milk Marketing Board
(PMMB) Area 6 to the consolidated
Mideast area, with some consideration
being given to the addition of currently-
unregulated areas of Maryland and West
Virginia, and moving the southern part
of Ohio and part of West Virginia to the
Appalachian order area.

Ten comments that pertained
specifically to the consolidated Mideast
marketing area were filed by 8
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commenters in response to the proposed
rule. Three of the comments, from
Michigan Milk Producers Association,
United Dairy, Inc., and DFA, plus a very
large number of comments that did not
specifically mention the Mideast area,
addressed the inclusion of unregulated
areas in consolidated Federal order
areas. The DFA comment included the
signatures of 600 producers to a
“Petition to Eliminate all Unregulated
Market Areas in Pennsylvania.”
Although the large number of comments
that did not specifically mention the
Mideast area were unclear about exactly
what additional area should be added to
the marketing area, they appeared to
favor the addition of PMMB Area 6,
with perhaps some western Maryland
and West Virginia territory, to the
eastern edge of the Mideast area.

As stated in the introduction to the
consolidation discussion, consolidation
of the existing orders does not
necessitate expansion of the
consolidated orders into currently-
unregulated areas, especially if such
expansion would result in the
regulation of currently-unregulated
handlers. Therefore, PMMB Area 6 and
the unregulated portions of Maryland
and West Virginia should not be added
to the consolidated Mideast order area.

Two comments from DFA
recommended including Charleston,
West Virginia, and areas of West
Virginia south of Charleston, as well as
the Ohio counties surrounding
Cincinnati and the northern counties of
Kentucky, in the Appalachian market to
help provide an economic incentive
through the expected higher blend
prices to producers to supply milk to
the plants in that area. A comment by
Trauth Dairy in Newport, Kentucky,
also urged the inclusion of the northern
areas of Kentucky in the Appalachian
area instead of the Mideast area. These
comments are addressed in the
description of comments and
alternatives considered for the
Appalachian order area.

Schneider’s Dairy suggested that a
pass-through provision similar to that of
the current New York-New Jersey order
be incorporated in the Mideast order to
assure that regulated handlers
distributing fluid milk products in
unregulated areas where they compete
with unregulated handlers are not
disadvantaged. As discussed in the
section of this decision dealing with
Northeast regional issues, Class | prices
are determined by the need to attract
milk supplies to the location of the
processing plant, and not by where the
fluid products are distributed.
Therefore, a pass-through provision is

not incorporated in either the Northeast
order or this order.

Independent Cooperative Milk
Producers Association and Schneider’s
Dairy supported the consolidation of
order areas to form the Mideast area as
proposed.

Upper Midwest

The consolidated Upper Midwest
marketing area is comprised of the
current Upper Midwest (Order 68) and
Chicago Regional (Order 30) marketing
areas, with the addition of the western
portion of the Michigan Upper
Peninsula (Order 44) marketing area.
There are 204 counties in this
consolidated area. One partial lllinois
county proposed to be part of the
Central order area has been added to
this area, and another partial Illinois
county proposed to be part of this area
has been changed to the Central order
area.

Geography

The consolidated Upper Midwest
marketing area is described
geographically as follows: 15 counties in
Ilinois (all currently in Order 30), 6
counties in lowa (all currently in Order
68), 6 counties in Michigan (all
currently in Zones | and IA of Order 44),
83 counties in Minnesota (all currently
in Order 68), 16 counties in North
Dakota (all currently in Order 68), 8
counties in South Dakota (all currently
in Order 68), and 70 counties in
Wisconsin (43 currently in Order 30, 20
currently in Order 68, and 7 currently
unregulated). This market is about 600
miles east to west and about the same
distance north to south.

The area described above is
contiguous to the consolidated Central
market to the south, a small corner of
the consolidated Mideast market to the
southeast, and the eastern portion of
Michigan’s Upper Peninsula, also part
of the consolidated Mideast market, to
the northeast. North of the Upper
Midwest market is Lake Superior and
the Canadian border, and west of the
market is a large sparsely-populated and
unregulated area. Most of the eastern
border of the marketing area is Lake
Michigan.

The consolidated Upper Midwest
marketing area is generally low-lying,
with some local differences in elevation
in Wisconsin and the upper peninsula
of Michigan. Natural vegetation in the
western part of the area is tall-grass
prairie, with the eastern two-thirds of
the northern portion being broadleaf
forest, coniferous forest, and mixed
broadleaf and coniferous forest. Annual
precipitation averages 30-35 inches per
year. Most of the area experiences

summer temperatures that average about
75 degrees; the northern and western
portions average winter temperatures
are in the low ’teens, while the southern
and more eastern portions experience
average winter temperatures in the 20’s.
The far western part of the market
predominantly grows mixed field crops,
with cattle and soybeans more to the
southwest. Both Minnesota and
Wisconsin are included in the top five
milk-producing states, and dairy is the
number 1 agricultural enterprise in
Wisconsin, generating over half of the
State’s income derived from agricultural
commodities.

Population

According to July 1, 1997, population
estimates, the total population of the
consolidated Upper Midwest marketing
area is approximately 18.5 million.
Using Metropolitan Statistical Areas
(MSAS), there are 3 population centers
over 1 million. The Chicago-Gary-
Kenosha area, primarily in northeastern
Ilinois, is the largest, with a 7.9 million
population in the marketing area. The
Minneapolis-St. Paul area, located
mostly in Minnesota, is next with 2.8
million; and the third-largest MSA is
Milwaukee-Racine, Wisconsin, with a
population of 1.6 million. The Chicago
area is located in the southeast corner of
the marketing area, on the west side of
the southern end of Lake Michigan, with
Milwaukee approximately 85 miles
north, also along Lake Michigan.
Minneapolis is located 400 miles
northwest of Chicago, along the
Minnesota-Wisconsin border.

Approximately two-thirds of the
population of the consolidated
marketing area is within the three
largest MSAs, with 81 percent of the
population contained within the area’s
17 MSA'’s (with the 14 smaller MSAs
averaging 196,000 population).

Sixty percent of the population of the
market is concentrated in the Illinois
and southeast Wisconsin portion of the
marketing area. In Wisconsin, nearly 90
percent of the population is located in
the southern two-thirds of the state, and
in Minnesota 85 percent of the
population is in the southern half of the
state.

Fluid Per Capita Consumption

Based on the population figure of 18.5
million and an estimated per capita
fluid milk consumption rate of 20
pounds of fluid milk per month, total
fluid milk consumption in the
consolidated Upper Midwest marketing
area is estimated at 370 million pounds
per month. Plants that would be fully
regulated distributing plants under the
Upper Midwest order had route
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disposition within the market of 343
million pounds in October 1997.
Handlers fully regulated under other
Federal orders distributed 43 million
pounds in the consolidated marketing
area during October 1997, while
partially regulated plants distributed 1.7
million pounds. Producer-handlers and
exempt plants operating in the
combined marketing areas during this
month had a combined route
disposition of less than .5 million
pounds.

Milk Production

In October 1997, 2.4 billion pounds of
milk were associated with the Chicago
Regional and Upper Midwest markets,
but only 1.6 billion pounds of milk were
pooled because of class price
relationships. The 2.4 billion pounds
were produced by 27,250 producers
located in 13 states from Tennessee to
Minnesota, and from New Mexico to
Michigan. However, over 93 percent of
the producer milk was produced within
the consolidated marketing area, and
91.4 percent was produced within the
states of Wisconsin and Minnesota. As
with population density and milk plant
density, most milk production in
Minnesota and Wisconsin occurs in the
southern parts of these states. Over 85
percent of Wisconsin milk associated
with the combined Chicago Regional-
Upper Midwest orders in October 1997
was produced in the southern two-
thirds of the State, while 84 percent of
the Minnesota milk associated with the
two orders was produced in the
southern half of Minnesota.

Fifty-two counties, 10 in lowa, 15 in
Minnesota, and 27 in Wisconsin
supplied milk to both the current
Chicago Regional and Upper Midwest
orders during October 1997. The largest
part of the common production area is
in Wisconsin, where 27 counties supply
25 percent of the milk associated with
Order 30, and 30 percent of the milk
associated with Order 68. When data for
the 52 counties is combined, 26 percent
of the Chicago Regional market and 42
percent of the Upper Midwest market is
supplied by this common production
area.

Distributing Plants

Using distributing plant lists included
in the proposed rule, with the pooling
standards adjusted to 25 percent of
route disposition as in-area sales,
updated for known plant closures
through December 1998, 35 distributing
plants would be expected to be
associated with the Upper Midwest
marketing area, including 27 fully
regulated distributing plants (2
currently partially regulated and 25

currently pool plants), 4 partially
regulated (3 currently partially regulated
and 1 currently fully regulated), 1
producer-handler, and 3 exempt plants,
based on distributing less than 150,000
pounds of total route disposition per
month (1 new, 1 currently partially
regulated, and 1 currently unregulated).
Since October 1997, one pool
distributing plant and one partially
regulated plant have gone out of
business.

There would be 6 distributing plants
in the Chicago area (5 pool plants and
1 exempt plant). The Milwaukee-Racine
area would have 2 pool distributing
plants. There would be 7 distributing
plants in the Minneapolis-St. Paul area
(6 pool plants and 1 partially regulated
plant). Of the remaining 20 distributing
plants, 16 are located in other MSAs as
follows: 4 pool plants in Minnesota, 2
pool plants and 2 partially regulated
plants in North Dakota, 1 pool plant in
Ilinois, and 5 pool plants, 1 partially
regulated plant, and 1 exempt plant in
Wisconsin. Four of the remaining
distributing plants are not located in
MSAs: 1 pool plant and 1 exempt plant
in Minnesota, 1 producer-handler in
Wisconsin and 1 pool plant in
Michigan.

Utilization

According to October 1997 pool
statistics for handlers who would be
fully regulated under this Upper
Midwest order, the Class | utilization
percentages for the Chicago Regional
and Upper Midwest were 29 and 19
percent, respectively. Based on
calculated weighted average use values
for (1) the current order with current use
of milk, and (2) the current order with
projected use of milk in the
consolidated Upper Midwest order, the
potential impact of this consolidation
on producers who supply the current
market areas is estimated to be: Chicago
Regional, a 3-cent per cwt decrease
(from $12.98 to $12.95), and Upper
Midwest, a 2-cent per cwt increase
(from $12.89 to $12.91). The weighted
average use value for the consolidated
Upper Midwest market, based on
October 1997 data, is estimated to be
$12.94 per hundredweight. However, a
substantial amount of milk was omitted
from both pools for October 1997
because of unusual class price
relationships. Annual Class | utilization
percentages may be considered more
representative for these markets. For the
year 1997, the annual Class | utilization
percentage for the Chicago Regional
market was 21.5, with 18.7 for the
Upper Midwest. The Class | use
percentage for the entire Michigan
Upper Peninsula market, which has a

individual handler pool and represents
a very small portion of the producer
milk that would be expected to be
pooled under the consolidated Upper
Midwest order, was 89 percent. It is
estimated that the Class | use percentage
for the consolidated order would be in
the neighborhood of 20 percent.

Other Plants

Located within the consolidated
Upper Midwest marketing area during
May 1997 were 301 supply or
manufacturing plants: 1 in South
Dakota, 3 in lowa, 28 in Illinois (12 in
the Chicago area), 39 in Minnesota (over
three-quarters of which are located in
the southeastern quarter of the State),
and 230 in Wisconsin (over 90 percent
of which are scattered throughout the
southern three-quarters of the state).
One hundred five of the plants are pool
plants, or have a “‘pool side.” Eighty-
five of the 105 pool plants (1 in lowa,

4 in lllinois, 16 in Minnesota and 64 in
Wisconsin) are “‘split plants;” that is,
one side of a plant is a manufacturing
facility and the other side receives and
ships Grade A milk, and accounting is
done separately. In most cases, the
nonpool portion of such a plant is a
manufacturing operation, primarily
cheese-making. Most of the other pool
plants are pool supply plants, located
primarily in Wisconsin, that ship milk
to pool distributing plants.

The 196 nonpool plants in the
consolidated Upper Midwest marketing
area are manufacturing plants—103
manufacture primarily cheese, 16
manufacture primarily Class Il products,
15 manufacture primarily butter, 23
manufacture primarily milk powders,
and 39 manufacture primarily other
products.

Also associated with the Upper
Midwest order, but not within the
marketing area, are 2 pool supply plants
and 6 manufacturing plants (3
manufacturing primarily cheese, 2
making Class Il products, and 1 butter
plant) in North Dakota.

Cooperative Associations

In December 1997, 67 cooperative
associations pooled member milk on the
Chicago Regional and Upper Midwest
orders, providing 99 percent of the milk
pooled under each of the two orders.
Nine of the cooperatives marketed milk
in both orders, accounting for nearly
half of the milk pooled in the Upper
Midwest (and 42.9 percent of the
cooperative member milk), and 66.8
percent of the milk pooled in the
Chicago Regional market (67.5 percent
of total cooperative member milk). In
the two markets, 16 cooperatives pooled
milk only under Order 30, and 42
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cooperatives pooled milk only under
Order 68.

Criteria for Consolidation

As in the proposed rule, the Chicago
Regional, Upper Midwest, and the
western end of the Michigan Upper
Peninsula marketing areas should be
combined into a consolidated Upper
Midwest Federal order marketing area.
Although these areas do not have a
considerable degree of overlapping fluid
milk disposition, they do have an
extensive overlapping procurement
area. Handlers regulated under the
Chicago Regional and Upper Midwest
markets (the predominant markets in
this consolidation) distribute milk into
markets further south, and
approximately 10 percent of the fluid
milk distributed within the consolidated
area is distributed by handlers regulated
under other orders. However, these
other orders are more closely related to
markets to the south than to the
consolidated Upper Midwest order area.
On that basis, it is more appropriate to
include them in other consolidated
marketing areas.

Other aspects of the consolidation
also fit the criteria set forth. The
consolidated Upper Midwest area is
bounded on three sides by Lakes
Michigan and Superior, the
international border with Canada, and a
large unregulated area. A significant
portion of both the Chicago Regional
and Upper Midwest markets’ milk is
supplied by the same cooperative
associations. The two predominant
markets have identical multiple
component pricing plans, and both have
large reserves of milk that normally is
used in manufactured products,
primarily cheese. Approximately 90
percent of the milk used in
manufacturing in these markets is used
to make cheese. The amount of cheese
manufactured from milk pooled under
these milk orders is enough to supply a
population 3 times greater than that of
the consolidated marketing area. Fluid
milk handlers in both markets must
compete with cheese manufacturers for
a milk supply, and marketing order
provisions for both markets must
provide for attracting an adequate
supply of milk for fluid use.

Discussion of Comments and
Alternatives

Prior to issuance of the proposed rule,
alternatives to the consolidation of the
order areas included in the Upper
Midwest marketing area that were
considered included combining the
lowa, Nebraska-Western lowa, and
Eastern South Dakota order areas with
those of the Chicago Regional and

Upper Midwest areas in a consolidated
Upper Midwest order. Also considered
was a consolidation of even more
marketing areas (up to 10; including
Indiana, Illinois, parts of Kentucky,
Missouri, and Kansas) that would
increase the population and Class | use
of the consolidated Upper Midwest area.

Over 160 comments received in
response to the proposed rule concerned
the proposed consolidated Upper
Midwest marketing area. Nearly 140 of
these comments (including
approximately 120 form letters)
supported a consolidation of 10
marketing areas for the purpose of
increasing the Class | utilization of the
consolidated Upper Midwest order area
to a level closer to the U.S. national
average or, at the very least, including
the lowa, Eastern South Dakota, and
Nebraska-Western lowa marketing areas
in the consolidated Upper Midwest
area.

No justification on the basis of the
criteria of overlapping sales and
procurement areas could be found for
any increase in a consolidated
marketing area that would be comprised
of the Chicago Regional and Upper
Midwest order areas beyond the
addition of the lowa, Eastern South
Dakota, and Nebraska-Western lowa
marketing areas. The collection of more
detailed data concerning the overlap in
route disposition and milk procurement
showed clearly that those three areas are
more closely related to markets to the
south than to the north, with
approximately 85 percent of the total
fluid milk distributed by handlers
regulated under the three orders
disposed of in the consolidated Central
market.

The numerous markets recommended
by upper midwest producer groups to be
consolidated with the Chicago Regional
and Upper Midwest order areas have
very little distribution or procurement
overlap with those areas, aside from
occasional need for reserve milk
supplies. When reserve supplies are
needed by the other markets, upper
midwest milk can be, and is, pooled on
the more southern markets and shares in
their pools. The potential gain of adding
areas recommended by upper midwest
producer groups would be much less
than the loss to producers whose milk
is pooled under orders to be
consolidated in the Central, Mideast and
Appalachian marketing areas.

Approximately 10 comments,
including some from cooperative
associations representing large numbers
of producers, advocated the addition of
the northeast portion of the lowa
marketing area to the consolidated
Upper Midwest area based on the

extensive overlap of producers, Class |
sales, and geographic similarities
between that area and the adjoining
consolidated Upper Midwest area. An
equivalent number of comments, most
from lowa interests, argued that the
consolidated Upper Midwest order
should remain as proposed. This issue
is more fully discussed in the
“Comments and Alternatives” section of
the description of the Central order area,
as is the assignment to consolidated
areas of 3 counties, each in its entirety,
that currently are split between orders.

One comment advocated the addition
of the Gary, Indiana, area to the
consolidated Upper Midwest area
instead of the Mideast area on the basis
that Gary, Indiana, is part of the greater
Chicago market. This portion of the
current Indiana order area historically
has been part of the Indiana marketing
area, and there is no data supporting its
separation from that area. The single
pool distributing plant located in Gary
has ceased to process milk. Any
distribution in the Gary area acquired by
Chicago handlers as a result will be
pooled as Class | use under the
consolidated Upper Midwest order.

Based on the considerations of the
most recent data available, comments
received, and the stated consolidation
criteria, limiting the extent of the
consolidated Upper Midwest marketing
area to the areas of the current Chicago
Regional and Upper Midwest marketing
areas, with the addition of the western
part of the Michigan Upper Peninsula
marketing area, represents the most
appropriate marketing area
configuration for the north central area
of the U.S.

Central

The consolidated Central order
marketing area merges the current 9
Federal order marketing areas of Central
Illinois, most of Southern Illinois-
Eastern Missouri, most of Southwest
Plains, Greater Kansas City, lowa,
Eastern South Dakota, Nebraska-
Western lowa, Western Colorado, and
Eastern Colorado (Federal orders 50, 32,
106, 64, 79, 76, 65, 134, and 137,
respectively). Moving to the
consolidated Southeast marketing area
are 6 Missouri counties currently in
Federal order 32 and, from Order 106,
11 northwest Arkansas counties and 22
southern Missouri counties. Order 106
counties in Kansas and Oklahoma
remain in the Central market. In
addition, some counties in Colorado,
Illinois, lowa, Kansas, Missouri and
Nebraska that currently are not part of
any order area are included in the
consolidated Central market. There are
543 counties and the City of St. Louis,
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Missouri, in this consolidated area. The
marketing area has changed from the
proposed rule by the addition of the
Western Colorado marketing area and
seven currently-unregulated Colorado
counties, the elimination of 6 currently-
unregulated Missouri counties, the
addition of two partial counties and the
deletion of one partial county for the
purpose of eliminating the inclusion of
partial counties.

Geography

The consolidated Central marketing
area would include the following
territory:

Colorado—44 counties, including the
30 Colorado counties currently in the
Eastern Colorado marketing area and the
4 Colorado counties in the Western
Colorado marketing area. Ten currently-
unregulated counties, 3 in the southeast
corner of the state between the Eastern
Colorado and Southwest Plains
marketing areas, and 7 in the central
part of the State between the Eastern
Colorado and Western Colorado
marketing areas, are added.

Illinois—87 counties, including the 5
of the 6 counties currently in the lowa
marketing area (of the 2 partial Illinois
counties in the lowa marketing area, all
of Whiteside and none of Jo Daviess are
included in the Central area), the 19
counties currently in the Central Illinois
marketing area, the 49 counties
currently in the Southern Illinois-
Eastern Missouri marketing area and 8
currently-unregulated adjacent counties
in southern Illinois, and 6 currently-
unregulated counties in western Illinois
located between the current Central
Ilinois and Southern Illinois-Eastern
Missouri order areas and the Mississippi
River.

lowa—93 counties, including the 68
counties currently in the lowa
marketing area, the 17 counties
currently in the Nebraska-Western lowa
marketing area, the 1 county currently
in the Eastern South Dakota marketing
area, 6 currently unregulated counties in
the northwestern part of lowa, and 1
currently unregulated county in the
southeastern corner of lowa.

Kansas—the entire State (105
counties).

Minnesota—the 4 southwestern
Minnesota counties that currently are in
the Eastern South Dakota marketing
area.

Missouri—39 counties and 1 city,
including 6 of the counties and 1 city
that currently are in the Southern
Ilinois-Eastern Missouri marketing area,
the 20 counties that currently are in the
Greater Kansas City marketing area, the
5 counties that currently are in the lowa
marketing area; and 8 currently-

unregulated counties distributed around
the center area proposed to remain
unregulated.

Nebraska—66 counties in the
southern and eastern parts of Nebraska;
omitting the 11 counties in the
panhandle that currently are part of the
Nebraska-Western lowa marketing area,
and adding 5 currently-unregulated
counties in the southwest corner of the
State between the Nebraska-Western
lowa and Eastern Colorado marketing
areas and 3 currently-unregulated
counties in the southeast corner of the
State between the Nebraska-Western
lowa and Greater Kansas City marketing
areas.

Oklahoma—the entire State (77
counties).

South Dakota—the 26 eastern South
Dakota counties (including the portion
of Union County that currently is in the
Nebraska-Western lowa marketing area)
that currently are in the Eastern South
Dakota marketing area.

Wisconsin—the 2 southwest
Wisconsin counties that currently are in
the lowa marketing area.

The consolidated Central marketing
area is adjacent to the consolidated
Upper Midwest order area on the north
and northeast, the consolidated Mideast
and Appalachian areas on the east, and
the northwest corner of the Southeast
order area and the consolidated
Southwest area on the south and the
consolidated Western order area on the
west. The area north of approximately
the western half of the consolidated
Central area also is unregulated. The
north-south distance covered by the area
is approximately 800 miles, from
Watertown, South Dakota, to Ardmore,
Oklahoma. The east-west extent of the
area, from the Indiana-Illinois border to
the Colorado/Utah border, is
approximately 1,200 miles.

Geographically, the Central marketing
area includes a wide range of
topography and climate types, ranging
from the Colorado Plateau and the
Rocky Mountains in the west to the
central section of the Mississippi River
Valley toward the eastern part of the
area. Precipitation ranges from less than
15 inches per year in Denver, Colorado,
to more than 30 inches at St. Louis,
Missouri. Most of the area experiences
fairly hot summer temperatures, while
winter temperatures vary somewhat
more than summer, with colder winter
temperatures occurring in the northern
and western parts of the Central area.
The natural vegetation ranges from
desert and desert scrub in western
Colorado through coniferous forest in
the Rocky Mountains to short grass
prairie in eastern Colorado through tall
grass prairie in eastern South Dakota,

Nebraska, Kansas and Oklahoma, and
much of Illinois; to broadleaf forest on
both sides of the Mississippi River.

Population

According to July 1, 1997, population
estimates, the total population in the
consolidated Central marketing area is
approximately 21.5 million. Using
Metropolitan Statistical Areas (MSAS),
there are four population centers over 1
million. The St. Louis, Missouri/lllinois,
area is the largest, with over 2.6 million
population, and the Denver-Boulder-
Greeley, Colorado, area is next with
approximately 2.3 million. Kansas City,
Missouri/Kansas, has a population of
1.7 million, and Oklahoma City,
Oklahoma, is just over 1 million.
Approximately thirty-five percent of the
population of the consolidated
marketing area is within these four
largest MSAs, with nearly two-thirds of
the population contained within the
area’s 32 MSA's (with the 28 smaller
MSAs averaging 228,559 population).
The Colorado portion of the marketing
area has 91.3 percent of its population
concentrated in 5 MSA’s. The Missouri
portion has 94.4 percent concentrated in
3 MSA’s.

Fluid Per Capita Consumption

Based on the population figure of 21.5
million and a per capita fluid milk
consumption rate of 19 pounds of fluid
milk per month (a weighted average
based on state populations in the
marketing area and fluid per capita
consumption estimates for each state),
total fluid milk consumption in the
consolidated Central marketing area
would be approximately 408.5 million
pounds per month. Plants that would be
fully regulated distributing plants in the
Central order had route disposition
within the nine marketing areas
included in the consolidated Central
area of 366 million in October 1997. It
is likely that most of the milk
distributed within formerly unregulated
areas by Central order handlers would
be distributed within the consolidated
Central marketing area. The 11
producer-handlers and 3 exempt plants
operating in the Central market during
October 1997 had a combined in-area
route disposition of 3 million pounds,
partially regulated plants distributed 2
million pounds in the marketing area,
and plants that are expected to be fully
regulated under other consolidated
orders distributed 59 million pounds in
the Central marketing area during
October 1997.

Milk Production

In October 1997, 996.7 million
pounds of milk were associated with the
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orders consolidated in the Central
market (including all of the milk pooled
under Orders 32 and 106). However,
because of class price relationships in
the lowa and Nebraska-Western lowa
markets, only 893.2 million pounds of
the milk was pooled. The 996.7 million
pounds were produced by 9,900
producers located in 17 states from
Idaho to Kentucky, and from Texas to
Minnesota. Three-quarters of the milk
associated with the Central market was
produced within the consolidated
marketing area. The states contributing
the most producer milk were, in
descending order of volume, lowa,
Colorado, Missouri, Kansas, Illinois and
Oklahoma. However, 68 percent of the
Missouri producer milk came from
farms in counties which are included in
the consolidated Southeast marketing
area. These 6 States accounted for 71
percent of the producer milk associated
with the nine current orders to be
consolidated. All of the states having
substantial portions of their areas in the
consolidated Central market contribute
producer milk to at least two of the
current nine individual orders, with five
of the states (lowa, Kansas, Minnesota,
Missouri, and Nebraska) supplying milk
to five of the order areas each.

Distributing Plants

Using distributing plant lists included
in the proposed rule and the pooling
standards adjusted to 25 percent of
route dispositions as in-area sales,
updated for known plant closures
through December 1998, 57 distributing
plants would be expected to be
associated with the Central marketing
area, including 35 fully regulated
distributing plants (all currently pool
plants), 1 partially regulated (currently
partially regulated), 3 plants exempt on
the basis of size (currently pool plants
but have less than 150,000 pounds of
total route disposition per month), 13
producer-handlers (all currently
producer-handlers), 1 unregulated plant
(located in the unregulated central
portion of Missouri), and 4 government
agency plants (all currently government
agency plants). Since October 1997, it is
known that 1 pool distributing plant (in
Ilinois) and 1 partially regulated plant
(in Wyoming) have gone out of business.

There would be 10 distributing plants
in the Denver area (7 pool plants and 3
producer-handlers). The Kansas City
area would have 1 pool distributing
plant. The St. Louis area would have 6
distributing plants (4 pool plants, 1
exempt plant, and one producer-
handler). There would be 1 pool
distributing plant and 2 producer-
handlers in the Oklahoma City area. Of
the remaining 37 distributing plants, 19

are located in other MSAs as follows: 1
pool plant, 1 exempt plant (on the basis
of size) and 1 producer-handler in
Colorado; 1 pool plant in Illinois; 4 pool
plants, 1 producer-handler and 1
exempt plant in lowa; 1 pool plant in
Kansas; 3 pool plants in Nebraska; 1
pool plant and 1 producer-handler in
Oklahoma; 1 pool plant and 1 partially
regulated plant in South Dakota, and 1
pool plant in Wyoming.

Eighteen of the remaining distributing
plants are not located in MSAs. They
are: 1 pool plant and 1 government
agency plant in Colorado; 4 pool plants
and 1 government agency plant in
Ilinois; 1 pool plant and 1 producer-
handler in lowa; 1 pool plant and 1
government agency plant in Kansas; 1
unregulated and 2 producer-handlers in
Missouri; 1 producer-handler in
Nebraska; 2 pool plants in Oklahoma;
and 1 government agency plant in South
Dakota.

Utilization

According to October 1997 pool
statistics for handlers who would be
fully regulated under this Central order,
the Class | utilization percentages for
the individual markets ranged from 38
percent for the Southwest Plains market
to 87 percent for the Central Illinois
market. Class | (and Class Il) receipts
and utilization data for lowa and the
combination of Greater Kansas City and
Eastern South Dakota markets are
restricted to protect the confidentiality
of individual handler information. Data
for Eastern Colorado and Western
Colorado markets are combined in order
to mask restricted data. Combined
utilization for the nine markets would
result in a Class | percentage of 50
percent.

Based on calculated weighted average
use values for (1) the current order with
current use of milk, and (2) the current
order with projected use of milk in the
consolidated Central order, the potential
impact of this consolidation on
producers who supply the current
market areas is estimated to be:
Southern Illinois-Eastern Missouri, a 27-
cent per cwt decrease (from $13.49 to
$13.22); Central Illinois, a 50-cent per
cwt decrease (from $13.56 to $13.06);
Greater Kansas City, a 69-cent per cwt
decrease (from $13.91 to $13.22);
Nebraska-Western lowa, a 10-cent
decrease (from $13.23 to $13.13);
Eastern South Dakota, a 32-cent
decrease (from $13.33 to $13.01); lowa,
a 5-cent decrease (from $13.08 to
$13.03); Southwest Plains, a 70-cent
increase (from $12.94 to $13.64);
Western Colorado, a 65-cent decrease
(from $13.88 to $13.23); and Eastern
Colorado, an 11-cent decrease (from

$13.70 to $13.59). The weighted average
use value for the consolidated Central
order market is estimated to be $13.29
per cwi.

Other Plants

Located within the Central marketing
area during May 1997 were 84 supply or
manufacturing plants: 8 in Colorado (4
in the Denver area), 15 in Illinois (2 in
the Decatur area), 23 in lowa (2 in the
Des Moines area and 1 in the Dubuque
area), 6 in Kansas, 7 in Missouri (5 in
the St. Louis area), 7 in Nebraska, 7 in
South Dakota (1 in the Sioux Falls area),
4 in Oklahoma (1 in the Tulsa area), and
7 in Wisconsin. Twenty-two of the 84
plants are pool plants, or have a “pool
side.” Twelve of the 22 pool plants (6
in lowa, 1 in Nebraska, 2 in South
Dakota, and 3 in Wisconsin) are “split
plants;” that is, one side of a plant is a
manufacturing facility, and the other
side receives and ships Grade A milk,
and accounting is done separately. In
most cases, the nonpool portion of such
a plant is a manufacturing peration,
primarily cheese-making. Of the pool
plants, 8 have no primary product, but
are only shipping to distributing plants,
and 6 are pooled manufacturing plants.

Of the 62 nonpool plants in the
consolidated Central marketing area, 59
are manufacturing plants—24 are plants
that manufacture primarily Class Il
products, 3 manufacture primarily
butter, 6 manufacture primarily powder,
25 manufacture primarily cheese, and 1
manufactures primarily other products.

Also associated with the consolidated
Central order, but not within the
marketing area, are 2 nonpool cheese
plants and a nonpool supply plant
located in South Dakota.

Cooperative Associations

Twenty-five cooperative associations
pooled milk in December 1997 under
the nine orders consolidated in the
Central market. Of these cooperatives, 1
pooled milk under 7 of the orders, 5
cooperatives associated producer milk
with 3 orders each, and 2 others pooled
milk under 2 orders each. Seventeen of
the 25 cooperatives pooled milk under
only one order, and for 10 of these
organizations that was the lowa order.

The percentage of cooperative milk
pooled under the eight orders was 95,
with a range of 80.7 percent cooperative
milk under the Southwest Plains order
to 100 percent cooperative member milk
under the Central Illinois, Greater
Kansas City and Eastern South Dakota
orders.

Criteria for Consolidation

Most of the criteria used in
determining the optimum consolidation
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of order areas apply to the Central
marketing area. The Federal order
markets consolidated in the Central area
are strongly related to each other
through overlapping route disposition.
The great majority of sales by handlers
who would be regulated under the
consolidated Central order are
distributed within the marketing area,
and the consolidated markets have a
greater relationship in terms of
overlapping sales areas than with any
other markets. In addition, sales within
the currently-unregulated areas
included in the consolidated Central
area are overwhelmingly from handlers
that would be pooled under the Central
order. Inclusion of these areas would
reduce handlers’ burden of reporting
out-of-area sales and take in pockets of
currently-unregulated counties that
occur between the current order areas.
As discussed above, the milk
procurement areas for the consolidated
markets also have a significant degree of
overlap.

The Western Colorado order is
included because the more recent data
collected for this final decision
indicates that since the proposed rule
the Western Colorado marketing area
has developed a closer relationship with
the Eastern Colorado market than with
any other market, even across the
Continental Divide. A benefit of
combining Western Colorado with other
markets is that it is a small market
where data cannot be released without
revealing confidential information
unless combined with data pertaining to
another marketing area. Consolidation
of the area will allow publication of
meaningful statistics without disclosing
proprietary information. In addition,
several comments supported the
combination of the Western Colorado
area with the consolidated Central
market in view of the large negative
effect of lower producer pay prices on
the small number of producers involved
if the Western Colorado area were
consolidated with the Southwestern
Idaho-Eastern Oregon and Great Basin
marketing areas.

Some of the currently-unregulated
counties in western Illinois and central
Missouri have been added to the Central
marketing area. The omission from the
marketing area of the counties in central
Missouri that are not included in the
consolidated Central marketing area are
based on an estimation of the marketing
area of Central Dairy, located in
Jefferson City, Missouri. This handler
has not been previously regulated. As
discussed earlier, it is not the intent of
this decision to include currently-
unregulated area in the consolidated
order areas where such inclusion would

have the effect of regulating previously-
unregulated handlers.

An additional benefit of the
consolidation of these nine order areas
is that data will be able to be made
public without disclosing proprietary
information. Four of the current Federal
order markets (Central Illinois, Greater
Kansas City, Eastern South Dakota, and
Western Colorado) included in this
consolidated area have too few pool
plants to be able to publish market data
without revealing confidential
information. In addition to these three
markets, the number of handlers
regulated under each of the Nebraska-
Western lowa, lowa and Eastern
Colorado orders is in the single digits.

Discussion of Comments and
Alternatives

Prior to issuance of the proposed rule,
alternatives to the consolidation of the
order areas included in the Central
marketing area that were considered
included combining the lowa, Nebraska-
Western lowa, and Eastern South Dakota
order areas with those of the Chicago
Regional and Upper Midwest areas in a
consolidated Upper Midwest order. The
collection of more detailed data
concerning the overlap in route
disposition and milk procurement
showed clearly that these marketing
areas are more closely related to markets
to the south than to the north.

Approximately 85 percent of the total
fluid milk dispositions distributed by
handlers regulated under the three order
areas that were suggested to be included
in the Central area in the initial
Preliminary Report, and in the Upper
Midwest area in the Revised
Preliminary Report, are disposed of in
the consolidated Central market. The
disposition by other Central marketing
area handlers within the consolidated
Central area is somewhat greater than
the proportion for the three more
northern order areas.

Also considered was the exclusion of
14 Nebraska counties, in addition to the
11 already excluded, from the Central
marketing area to expand the
unregulated area in which Gillette Dairy
could distribute milk without becoming
regulated. There was no data indicating
that Gillette distributes milk in those
counties. In the early stages of the study
of appropriate order consolidation, it
was assumed that the southern Missouri
and northwest Arkansas portions of the
Southwest Plains order area would
remain with the rest of that area. This
area was included with the consolidated
Southeast order area in the proposed
rule, and remains there.

Eighteen comments that pertained
specifically to the proposed Central

marketing area were filed by 17
commenters in response to the proposed
rule. Four of these comments advocated
moving the Western Colorado order area
from the consolidated Western order to
the consolidated Central order. These
comments expressed concern about the
expected reduction in the blend price to
Western Colorado producers under the
Western order. An examination of
updated data on route dispositions and
bulk milk movements resulted in
making this change which is explained
in greater detail in the description of
comments and alternatives under the
section of this decision dealing with the
Western area.

A comment filed by the American
Farm Bureau Federation recommended
that the central area of Missouri that
was proposed to be unregulated be
included in the Central order area. A
comment filed on behalf of Central
Dairy, the handler who is located and
distributes milk in the unregulated
Missouri area opposed the addition of
any presently unregulated territory to
Federal order marketing areas, and
specifically opposed the addition of six
currently-unregulated northeast
Missouri counties into which the
handler expects to expand its
distribution.

There is no intention of causing the
regulation of this handler. As discussed
earlier with regard to the Northeast and
Mideast marketing areas, consolidation
of the existing orders does not
necessitate expansion of the
consolidated orders into currently-
unregulated areas, especially if such
expansion would result in the
regulation of currently-unregulated
handlers. At the same time, minimizing
the extent of the unregulated counties in
the middle of the consolidated
marketing area would help to reduce the
reporting burden on handlers in
determining which route dispositions
are inside, and which are outside the
marketing area. The administrative
burden of verifying such reporting also
would be eliminated. Six currently-
unregulated northeast Missouri counties
that were proposed to be added to the
Central order area have been removed
on the basis of comments received from
the Jefferson City handler, who
indicated that regulation of the six
counties may result in a change in the
handler’s regulatory status. No urgency
on the part of regulated handlers having
sales in the unregulated area to include
that area in the consolidated order area
was apparent from comments. In fact,
none of the comments received from
affected handlers advocated that the
unregulated area be included in the
consolidated area.
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A comment by Gillette Dairy, a
handler located in Rapid City, South
Dakota, in the former Black Hills
Federal order area, supported excluding
the 11 counties of the Nebraska
panhandle, currently part of the
Nebraska-Western lowa order area, from
the consolidated Central area. Gillette
has some sales in this area and
competes there with regulated handlers,
but requested that the panhandle area be
excluded to lessen Gillette’s likelihood
of becoming fully regulated under the
Central order. This area was excluded in
the proposed rule, and its exclusion was
unopposed by any interested persons
who filed comments before the deadline
for doing so. Although Gillette’s sales in
the panhandle area do not represent an
overwhelming majority of the total sales
there, the volume of sales in this
sparsely-populated area should not
affect the competitive status of any
regulated handlers. Therefore, the area
will be excluded from the consolidated
area as proposed.

Several comments, from the lowa
Department of Agriculture, Wells’ Dairy,
and Anderson-Erickson Dairy, as well as
Swiss Valley Farms, supported the
inclusion of the lowa order area in the
consolidated Central area, stating that
the attraction of a supply of milk for
fluid needs requires such a
consolidation.

Comments were received on dividing
the current lowa marketing area by
adding the eastern edge of the lowa
marketing area to the proposed
consolidated Upper Midwest order.
Such a division would result in the
Swiss Valley Farms distributing plant in
Dubuque, lowa, qualifying as a pool
plant under the consolidated Upper
Midwest order (as it now does during
some months under the current Chicago
Regional order). The Swiss Valley plant
comprises a large majority of the lowa
market sales in the Chicago Regional
and Upper Midwest order areas, and the
movement of a half-dozen counties
would assure its pool status in the
consolidated Upper Midwest order and
its location in that order area.

Comments by Lakeshore Federated
Dairy Cooperative argued that the
extensive overlap of producers, Class |
sales, and geographic similarities
between the northeast portion of the
lowa marketing area and the adjoining
consolidated Upper Midwest area
should be considered compelling
reasons for making such a change.
Lakeshore’s comments were supported
by Prairie Farms, Foremost Farms, and
DFA. In addition, Grande Cheese
Company, a Wisconsin cheesemaker,
filed comments supporting Lakeshore’s
position.

In its comments, Swiss Valley argued
that the 2 southwest Wisconsin counties
proposed to be included in the
consolidated Central marketing area
were removed from the Chicago
Regional area and added to the lowa
area on the basis of a formal rulemaking
proceeding in the late 1980’s, at which
time it was determined that the
principal competition for fluid sales and
milk supply in this area occurred
between lowa handlers rather than with
Chicago Regional handlers. It is
therefore Swiss Valley’s position that
the two counties should remain with the
rest of the lowa area, in the consolidated
Central marketing area.

On the basis of data gathered for this
decision, the primary source of route
disposition in Grant and Crawford
Counties, Wisconsin, and Dubuque
County, lowa, is the Swiss Valley plant
in Dubuque, and most of the rest of the
milk distributed in these counties is
from handlers regulated under the
Chicago Regional order. The data also
shows that the Dubuque plant procures
most of its milk supply from counties
that also supply milk to the Chicago
Regional and Upper Midwest orders, as
well as to other plants pooled under the
lowa order.

One of the problems in this marketing
area has been the ability of the Swiss
Valley plant to choose the order under
which it is regulated. As a result of
differences between the current pool
plant definitions of the two orders,
Swiss Valley has been able to switch
regulation between the lowa and
Chicago Regional orders as its price
advantage shifted, and has done so
frequently during 1997 and 1998. The
pool plant definitions of the
consolidated Upper Midwest and
Central orders, which are very similar,
will require that the Swiss Valley plant
be regulated under the order for the area
in which it has the greater volume of
route disposition.

If, under the consolidated orders, the
Dubuque plant distributes a greater
share of its sales in the consolidated
Upper Midwest area than in the
consolidated Central area, the plant will
be pooled under the Upper Midwest
order. The only appropriate change to
be made to the current lowa marketing
area is to eliminate the partial counties
from the marketing area definitions of
the consolidated Central and Upper
Midwest orders.

The Illinois Counties of Jo Daviess
and Whiteside currently are split
between the lowa and Chicago Regional
order areas. More than half of the sales
in Whiteside County are supplied by
lowa handlers (including Swiss Valley),
so Whiteside County will be located

entirely within the consolidated Central
area. More than half of the sales in Jo
Daviess County are supplied by Chicago
Regional handlers (not including Swiss
Valley), and that county will be located
entirely within the consolidated Upper
Midwest area. The lowa County of
Mitchell currently is located in the
Upper Midwest area except for the City
of Osage, which is defined as part of the
current lowa marketing area. All of
Mitchell County will be included in the
consolidated Upper Midwest area.

After considering all comments and
other relevant information, it is
determined that the territory
encompassed in the Central marketing
area best meets the criteria used.

Southwest

The consolidated Southwest
marketing area is comprised of the
current Texas (Order 126) and New
Mexico-West Texas (Order 138)
marketing areas as well as 49 currently
unregulated Texas counties. There are
290 counties in this area. This area
remains unchanged from the proposed
rule.

Geography

The consolidated Southwest market is
described geographically as follows:
three counties in Colorado (currently in
Order 138), all New Mexico counties
(33, currently in Order 138) and all 254
Texas counties (162 currently in Order
126, 43 currently in Order 138, and 49
currently unregulated). Two currently
unregulated counties are located in
northeast Texas, while the remaining 47
are in southwest Texas.

The Southwest market spans the
south central area of the United States.
It is surrounded by Arizona on the west,
Colorado and Oklahoma on the north,
Arkansas, Louisiana and the Gulf of
Mexico in the northeast, east, and
southeast, and Mexico to the south.
Measuring the extreme dimensions, this
market extends about 800 miles north to
south from southern to northern Texas
and about 875 miles east to west from
Texas’ border with Louisiana and
Arkansas to New Mexico’s border with
Arizona.

The Southwest market is contiguous
to 3 consolidated marketing areas:
Arizona-Las Vegas to the west, Central
to the north and Southeast to the east.
Unregulated counties in Colorado also
form a relatively small border in the
northwest corner of the market. Texas
has over 350 miles of coastline on the
Gulf of Mexico, while Texas and New
Mexico share about 970 miles of
boundary with northern Mexico.

In terms of physical geography,
diverse topographic relief exists in the
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Southwest market area, particularly in
New Mexico (ranging from deserts to
high mountain ranges). Northwest New
Mexico is part of the Colorado Plateau,
an area of broad valleys and plains as
well as deep canyons and mesas. The
Rocky Mountains extend into the north
central area of the state. The Basin and
Range region, generally characterized by
ranges or isolated mountains
interspersed with valleys, desert basins
or high plains, is located in central and
southwestern New Mexico, as well as
western Texas. The Great Plains cover
the eastern third of New Mexico and
extend through the Texas Panhandle in
north Texas and much of central Texas.
This area is characteristically dry and
treeless and also encompasses Texas hill
country and the Edwards Plateau. The
Osage Plains covers the area in Texas
from the Oklahoma-Texas border into
the south central part of the state and
the low and flat West Gulf Coastal Plain
covers the eastern two-fifths of the state.

Climates in this region also vary. The
western part of the region, including
New Mexico, southwest Texas and the
Texas Panhandle, is semi-arid to arid
with wide ranges in both daily and
annual temperatures. The southern tip
of Texas and the Gulf coast are more
humid and subtropical. For some of the
area there are few agricultural uses other
than dairy farming. Dairy products were
the 2nd and 3rd highest revenue-
producing agricultural commodities in
New Mexico and Texas, respectively, in
1996, accounting for nearly one-third of
agricultural receipts in New Mexico, but
less than 10 percent in Texas.

Population

According to July 1, 1997, population
estimates, the total population in the
consolidated marketing area is 21.3
million. The 26 Metropolitan Statistical
Areas (MSA) in the consolidated
Southwest market account for 81.3
percent of the total market area
population. About 55 percent of the
Southwest population is located in the
4 most populous MSAs. Seven MSAs
have populations greater than 500,000;
their total population is 63.4 percent of
the Southwest population. Because of
the large number of MSAs in the
Southwest market, only those areas with
populations greater than 500,000 are
described in detail.

Almost 92 percent of the Southwest
market’s population is located in Texas,
which has 19.5 million people. Twenty-
three of the 26 Southwest market MSAs
are in Texas. About 66 percent of Texas’
population is concentrated in 6 areas,
which include the Southwest area’s top
5 population centers: the Dallas-Fort
Worth (Dallas) MSA in northeastern

Texas, with a population of 4.7 million;
the Houston-Galveston-Brazoria
(Houston) MSA in southeastern Texas
near the Gulf of Mexico, with a
population of 4.3 million; the San
Antonio MSA in south central Texas,
with a population of 1.5 million; the
Austin-San Marcos (Austin) MSA in
central Texas, with a population of 1
million; the EI Paso MSA located in the
far western corner of Texas on the
Texas-New Mexico-Mexico border, with
a population of 702,000; and the
McAllen-Pharr-Edinburg MSA located
at the southern tip of Texas, with a
population of 511,000.

New Mexico’s population is about 1.7
million. The remaining 3 of the 26
Southwest market MSAs are located in
New Mexico. About 40 percent of the
state’s population is located in the
Albuquerque area, just northwest of
central New Mexico.

In the remainder of the Southwest
marketing area, the 3 Colorado counties
have a population of about 71,000.

Fluid Per Capita Consumption

Estimates of fluid per capita
consumption vary from 17.1 pounds of
fluid milk per month per person in
Texas to 17.5 in New Mexico to 18.8 in
Colorado. Multiplying the individual
states’ consumption rate by its
population in the consolidated
marketing area results in a fluid milk
consumption rate of 364.5 million
pounds of fluid milk per month for the
consolidated Southwest marketing area.

In October 1997, the fully regulated
plants in Orders 126 and 138 had route
distribution totaling 342.5 million
pounds. Ninety-eight percent, or 328
million pounds, was distributed within
the consolidated Southwest marketing
area. Handlers fully regulated under
other Federal orders had about 21
million pounds of route distribution
into the Southwest market area.
Producer-handlers in the Southwest
area distributed about 5 million pounds
of route distribution in the Southwest
marketing area in October 1997, while
partially-regulated plants and plants
that would be exempt on the basis of
size distributed approximately .5
million pounds.

Production

In October 1997, 1,570 producers
from 144 counties in 5 states pooled 650
million pounds of producer milk on
Orders 126 and 138. Over 99 percent of
this producer milk came from counties
included in the consolidated Southwest
marketing area. About 55 percent of the
combined market’s producer milk was
provided by producers in six counties.

About 455 million pounds of milk
were pooled on either Order 126 or 138
from 1,345 producers in 118 Texas
counties in October 1997. Three Texas
counties were among the top 6 in
volume pooled: Erath (1st), Hopkins
(4th) and Comanche (6th). Erath
County—Ilocated about 75 miles west of
Dallas—pooled 104.5 million pounds on
Order 126 (and an additional 9 million
pounds on 3 other Federal orders).
Hopkins County—located about 50
miles east of Dallas—pooled 34 million
pounds on Order 126 and another 15
million pounds on 4 other Federal
orders. Contiguous to and lying
southwest of Erath County, Comanche
County pooled 33 million pounds on
Order 126 and about .5 million pounds
on 3 other Federal orders.

Of the 271 million pounds of milk
pooled on either Order 126 or 138 from
185 producers in 12 New Mexico
counties, 69 percent was produced in
the following three counties, all among
the top 6 in volume pooled: Chaves
(2nd), Dona Ana (3rd) and Roosevelt
(5th). Chaves County—Ilocated about
200 miles southeast of Albuquerque—
pooled 92 million pounds on Orders
126 and 138 in October 1997 and an
additional 28 million pounds on 3 other
Federal orders. Dona Ana County,
located over 200 miles south of
Albuquerque, contiguous to El Paso
County, TX, and the U.S.-Mexico
border, pooled 61 million pounds of
producer milk on Order 138. Contiguous
to and lying northeast of Chaves County,
Roosevelt County pooled 33 million
pounds on Orders 126 and 138 and
another 6.6 million on 4 other Federal
orders.

In October 1997, producer milk for
Orders 126 and 138 also originated in
one of the Colorado counties in the
Southwest marketing area, and in
counties in Arkansas and Oklahoma.
However, the combined amount of
producer milk pooled from these areas
is less than 1 percent of the total
producer milk pooled in these Orders.

Distributing Plants

Using distributing plant lists included
in the proposed rule, with the pooling
standards adjusted to 25 percent of
route disposition as in-area sales,
updated for known plant closures
through December 1998, 31 distributing
plants located in the consolidated
Southwest marketing area would be
expected to be associated with the
Southwest market, including 21 fully
regulated distributing plants, 2 partially
regulated, 2 exempt and 6 producer-
handlers. None of these plants’
regulatory status is expected to change
as a result of the consolidation process.
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Of the 21 fully regulated plants, 17 are
located in the top six MSA regions.

Since October 1997, it is known that
3 plants (2 fully regulated and 1
producer-handler) have gone out of
business. The fully regulated plants
were located in El Paso, Texas, and in
Albuquerque, New Mexico. The
producer-handler was located in Hobbs,
New Mexico.

Of the 31 distributing plants that
would be located in the consolidated
Southwest marketing area, 24 are in
Texas, and 7 are in New Mexico.
Twenty of the Texas plants would be
fully regulated. They are as follows: 6 in
the Dallas area, 3 in the Houston area,

2 in the San Antonio area, 1 in the
Austin area, and 2 in the El Paso area,
and 6 located throughout the state. One
of the Texas distributing plants was
associated with Order 30 (Chicago
Regional) in October 1997, and is
expected to be partially regulated in the
Southwest market. Two producer-
handlers are located in Texas, one in the
El Paso area and the other in the central
part of the state.

Just over half of New Mexico’s 7
distributing plants are located in the
Albuquerque area. One fully regulated
handler and 3 producer-handlers are
located in this population center. Of the
remaining 3 plants located in New
Mexico, there are 2 plants that would be
exempt on the basis of size (both located
in central New Mexico) and 1 producer-
handler (located southeast of
Albuquerque).

Utilization

According to October 1997 pool
statistics, the Class | utilization
percentages for the Texas and New
Mexico-West Texas markets were 56
and 44 percent, respectively. Based on
calculated weighted average use values
for (1) the current order with current use
of milk, and (2) the current order with
projected use of milk in the
consolidated Southwest order, the
potential impact of this consolidation
on producers who supply the current
market areas is estimated to be: Texas,
a 5-cent per cwt decrease (from $14.09
to $14.04), and New Mexico-West
Texas, a 10-cent per cwt increase (from
$13.51 to $13.61). The weighted average
use value for the consolidated
Southwest order market is estimated to
be $13.97 per cwt. For October 1997,
combined Class | utilization for Orders
126 and 138 was 53.4 percent based on
347.0 million pounds of producer milk
used in Class | out of 649.9 million total
producer milk pounds.

Other Plants

Located within the Southwest
marketing area during May 1997 were
17 manufacturing plants: 11 in Texas (2
in the Dallas MSA and 1 in the El Paso
MSA) and six in New Mexico. Six of the
17 plants were pool plants. All of these
pool plants were manufacturing
plants—one manufactured primarily
Class Il products, two manufactured
primarily powder, two manufactured
primarily cheese and one manufactured
primarily other products. Of the 11
nonpool plants in the Southwest
marketing area, all were manufacturing
plants—one manufactured primarily
powder, four manufactured primarily
cheese, one manufactured primarily
other products and five manufactured
primarily Class Il products.

Cooperative Associations

In December 1997, three cooperative
associations marketed about 95 percent
of the milk pooled under both of the
orders consolidated in the Southwest
area: Dairy Farmers of America (DFA);
and Select Milk Producers, Inc. (Select);
and Elite Milk Producers, Inc. (Elite).

Criteria for Consolidation

Nearly all of the route disposition by
Order 126 and 138 handlers is
distributed within the consolidated
marketing area. In addition, nearly all of
the milk that would be pooled under the
consolidated order, based on October
1997 data, originates within the
marketing area. Two cooperatives
market the vast majority of milk within
the consolidated area.

Discussion of Comments and
Alternatives

Prior to issuance of the proposed rule,
alternatives to the consolidation of the
Texas and New Mexico-West Texas
order areas that were considered
included the consolidation of east Texas
with the Southeast area. This alternative
consolidation was examined at length
and found to have little overlap of either
fluid milk product disposition or
producer milk movements.

Only one comment pertained
specifically to the consolidated
Southwest marketing area. This was a
comment from DFA that discussed
general support for the marketing areas
proposed by USDA, with no objection to
the Southwest marketing area, as
proposed.

Arizona-Las Vegas

The consolidated Arizona-Las Vegas
marketing area is comprised of the
current Central Arizona (Order 131)
marketing area, one county in Nevada
which currently is in the Great Basin

(Order 139) marketing area, and
currently unregulated counties in
Arizona. There are 16 counties in this
consolidated marketing area. This area
remains unchanged from the proposed
rule.

Geography

The Arizona-Las Vegas market is
described geographically as follows: All
counties (15) in Arizona (6 whole and
1 partial currently are part of Order 131,
and 8 whole and 1 partial currently are
unregulated) and Clark County, Nevada,
which currently is part of the Great
Basin marketing area. The market
extends about 400 miles north to south
from Arizona’s border with Utah (and
Nevada’s southernmost county) to the
U.S.-Mexico border. The market ranges
from 300 to 375 miles east to west from
the Arizona-New Mexico border to the
Arizona/southern Nevada-California
border.

The Arizona-Las Vegas marketing area
is contiguous to two other consolidated
marketing areas, the Great Basin portion
of the Western area to the north and the
New Mexico-West Texas portion of the
Southwest area to the east. California,
which is not part of the Federal order
system, lies to the west and Mexico is
south of this marketing area.

Arizona can be divided into three
geographic regions—the Sonoran Desert,
in the southwest; the Colorado Plateau,
in the north; and the Mexican Highland,
mainly in the central and southeastern
parts of the state. With each of these
regions, three distinct climatic zones
exist: The Sonoran Desert is hot in the
summer but can experience frost in the
winter; the Colorado Plateau is hot and
dry in the summer and cold and windy
in the winter; and the Mexican
Highland receives significant
precipitation in both summer and
winter. This region is cooler in both
summer and winter than the Sonoran
Desert region.

These topographical and climatic
conditions apparently are conducive to
milk production. Dairy products
represent one of the principal
agricultural commodities (2nd and 3rd)
in the States of Arizona and Nevada,
respectively, representing 16.6 and 21.7
percent of total agricultural receipts of
the two States in 1996.

Population

Arizona is one the fastest-growing
states in the United States. According to
July 1, 1997, population estimates, the
total population in the consolidated
marketing area is 5.7 million. Using
Metropolitan Statistical Areas (MSAS),
the largest population center is the
Phoenix-Mesa (Phoenix) area, located in
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central Arizona approximately 125
miles north of the U.S.-Mexico border in
the Sonoran Desert region. About 250
miles to the northwest of Phoenix is the
Las Vegas, Nevada, area, the second-
largest population center in this
marketing area. The Las Vegas MSA is
comprised of three counties: Clark and
Nye counties in Nevada and Mohave
County in Arizona. Almost half of this
market’s population is in the Phoenix
area, and over 70 percent is accounted
for when Las Vegas is added.

Fluid Per Capita Consumption

Based on the population figure of 5.7
million and an estimated per capita
fluid milk consumption rate of 20
pounds of fluid milk per month, total
fluid milk consumption in the Arizona-
Las Vegas marketing area is estimated at
114 million pounds per month. In
October 1997, plants that would have
been fully regulated distributing plants
in the Arizona-Las Vegas order had
route disposition within the market of
approximately 95 million pounds,
representing 94 percent of their route
disposition. Another 6.5 million pounds
of milk was distributed in the
consolidated marketing area by 2
handlers expected to be fully regulated
under the consolidated Western Federal
order and by 10 California plants that
are partially regulated under the Central
Arizona and Great Basin orders.

Milk Production

In October 1997, almost 196 million
pounds of milk was pooled in the
Central Arizona market, supplied by
over 100 producers located in fewer
than 10 counties in Arizona and
California. Over 95 percent of the
Central Arizona milk was produced
within the marketing area. Further, over
90 percent of the producer milk
produced within the Order 131 area was
produced in Maricopa County, Arizona,
where Phoenix, this market’s largest
city, also is located. With 177 million
pounds of producer milk for October
1997, Maricopa County produces almost
twice the amount of milk required to
meet the fluid milk needs of the entire
marketing area. Arizona producers did
not supply milk to any other Federal
order; however, it is known that
producer milk moves from both Arizona
and Clark County, Nevada, to southern
California. These figures do not reflect
the producer milk associated with
Anderson Dairy, the Las Vegas handler
who has been pooled on Order 139.
There is only one producer located in
Clark County, Nevada. Anderson’s milk
supply comes from a cooperative
association in southern California.

Distributing Plants

Using distributing plant lists included
in the proposed rule, with the pooling
standards adjusted to 25 percent of
route disposition as in-area sales,
updated for known plant closures
through December 1998, 8 distributing
plants would be expected to be
associated with the consolidated
Arizona-Las Vegas marketing area,
including 5 fully regulated distributing
plants (all currently pool plants), 1
exempt plant and 2 producer-handlers.
There are 4 distributing plants in the
Phoenix area (all pool plants). Located
in the Las Vegas MSA are one pool plant
and a producer-handler. Another
producer-handler is located in the Yuma
area and the exempt plant is located in
a currently-unregulated Arizona county,
and has total route disposition of less
than 150,000 pounds. All of the plants
that are expected to be fully regulated
under this consolidated order are
located in areas that contain over 70
percent of the market’s population.

Utilization

According to October 1997 pool
statistics, the Class | utilization for the
Central Arizona market was 46 percent.
Due to restricted information, this
calculation excludes receipts for the Las
Vegas handler who currently is
regulated under Order 139, but would
be regulated under this order. Because
the degree of consolidation for this
market is very minor, little change in
the Class | utilization percentage, and
thus little change in producer returns, is
expected in the Arizona-Las Vegas area
as a result of the consolidation. For
October 1997, Class | utilization for the
Central Arizona market was 46.3
percent based on the use of 90.8 pounds
of producer milk in Class | out of 195.9
total pounds of producer milk. The
weighted average use value for the
Arizona-Las Vegas market is estimated
to be $13.84 per hundredweight.

Other Plants

For May 1997, 3 supply or
manufacturing plants were located
within the Arizona-Las Vegas marketing
area: 2 in Arizona (both in the Phoenix
area) and 1 in Nevada (in the Las Vegas
area). One Arizona plant was a pool
plant operated by the cooperative,
manufacturing primarily cheese, while
the other plants were nonpool plants
manufacturing primarily Class Il
products.

Cooperative Associations

For December 1997, the only
cooperative pooling milk under the
Central Arizona order was United
Dairymen of Arizona, which

represented over 90 percent of the milk
pooled under the Central Arizona order.
Security Milk Producers Association, a
cooperative based in California,
supplies milk to the Las Vegas handler.

Criteria for Consolidation

Market data indicate that there are
sales into the Las Vegas area by Central
Arizona pool plants, and sales by both
Phoenix and Las Vegas handlers into the
unregulated areas along the southern
part of the Nevada-Arizona border.
Rapid population growth in the area
between the two areas has greatly
increased competition between the
handlers in Phoenix and Las Vegas. In
addition, both areas exchange
significant volumes of bulk and
packaged milk with Southern California.
At the same time, the strength of the
earlier relationship between the Las
Vegas area and Utah clearly has
declined since the merger of the Lake
Mead and Great Basin order areas in
1988, which was based on data
compiled up to 1986.

The Grand Canyon serves as a natural
barrier in northwestern Arizona
between this area and Great Basin.
Although the actual consolidated order
area extends to the Utah border, the
portion of Arizona between the Grand
Canyon and Utah is very sparsely
populated, and is included in the
consolidated marketing area primarily
for the purpose of simplifying the
marketing area description and easing
handlers’ burden of reporting out-of-
area sales. The Colorado River forms
much of the western boundary with
California and Nevada. A north-south
strip along the eastern edge of Arizona
constituting approximately 30 percent
of the State’s territory is very sparsely
populated, containing just over 5
percent of the population of the
consolidated marketing area. This
lightly populated desert area can be
seen as another form of natural barrier
to the movement of bulk and packaged
milk.

Discussion of Comments and
Alternatives

Prior to issuance of the proposed rule,
alternatives to the consolidation of the
Central Arizona marketing area and the
southern Nevada portion of the Great
Basin order area included retaining the
Las Vegas area with the rest of the
current Great Basin order area in the
consolidated Western marketing area.

Twelve comments that pertained
specifically to the proposed Arizona-Las
Vegas area were filed by 10 commenters
in response to the proposed rule.
Anderson Dairy in Las Vegas advocated
that Clark County, Nevada, in which Las
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Vegas is located, be left out of any
consolidated marketing area to better
enable Anderson to compete with milk
distributed from California and from the
Salt Lake City area. Two comments from
the Nevada Dairy Commission,
suggesting that prices could be set
within the State, and from a U.S.
Senator from Nevada, requested that
Clark County be excluded from any
Federal order marketing area. Security
Milk Producers Association, a
cooperative that supplies milk to
Anderson, first filed a comment
supporting the proposed Arizona-Las
Vegas area, and then filed a later
comment urging that if Clark County
cannot be deregulated and California
does not become a Federal order, Clark
County should be reunited with the rest
of the consolidated Western order area.
A commenter in the southern Nevada
dairy industry supported the
cooperative’s view.

A comment from DFA suggested that
the Great Basin marketing area be
consolidated with the proposed
Arizona-Las Vegas area rather than the
proposed Western area, arguing that the
price/utilization relationships of the
Great Basin area are more similar to the
Arizona-Las Vegas area than to the rest
of the Western area. Darigold, Inc.,
urged that Las Vegas be reunited with
Utah due to its proximity to the major
production areas in Utah. Darigold
suggested that if there is a linkage
between the Phoenix and Las Vegas
markets, those areas both should be
included in the Western area.

A comment filed by the American
Farm Bureau Federation recommended
that the consolidation of the Central
Arizona and Clark County areas be
reconsidered in favor of a return to the
consolidation of the Central Arizona
area with the Southwest area, suggested
in the Initial Preliminary Report on
Order Consolidation.

A comment filed by the Dairy
Institute of California supported the
consolidation of the Las Vegas area with
Arizona because such a combination
would eliminate competitive distortions
between these areas and California
caused by the Las Vegas raw milk price
levels. The Utah Farm Bureau stated
that it does not oppose removing the
Clark County, Nevada, area from the
Great Basin order area and combining it
with Arizona.

An increase in sales by Central
Arizona pool plants into the Las Vegas
area, and increased sales by both
Phoenix and Las Vegas handlers into the
unregulated area of rapidly-increasing
population along the southern part of
the Nevada-Arizona border, are factors
that have greatly increased overlapping

route distribution in these two areas.
Mohave County, Arizona (currently-
unregulated), and Clark County,
Nevada, are two of the fastest-growing
areas in the United States in terms of
population. These two counties adjoin
each other in southern Nevada and
northwestern Arizona, and both are
increasing in population significantly
faster than the growth rates for their
states. From 1990 to 1997, a period
during which the population of the
United States increased by 7.6 percent,
the population of Arizona increased by
24.3 percent, while Mohave County’s
population increased by 37.8 percent.
Over the same period, Clark County,
Nevada, experienced a population
increase of 49.2 percent, while the
Nevada population increased by 39.5
percent. The rapidly-growing area
between Phoenix and Las Vegas
represents a growing market which can
be expected to be served by both of the
major population centers.

Ninety-five percent of the route
dispositions of handlers who would be
regulated under this order were
distributed within the consolidated
marketing area in October 1997, and
approximately the same percentage of
route disposition within the marketing
area was by handlers who would be
regulated under this consolidated order.
Similarly, over 95 percent of the milk
pooled under the current Central
Arizona order is produced within the
marketing area, and there is no
indication of movements of producer
milk between Utah and Nevada, as was
the case when the Great Basin and Lake
Mead orders were merged.

In addition, both areas exchange
significant volumes of bulk and
packaged milk with Southern California,
a relationship that does not pertain to
any of the other areas in the region. The
Las Vegas area’s earlier relationship
with southern Utah was based primarily
on Utah as an important milk supply
area for Las Vegas at the time of the
merger of the Lake Mead and Great
Basin order areas in 1988. That
relationship clearly has ceased to exist.
Therefore, the assertion by commenters
that the Las Vegas, Nevada, area should
continue to be included in the same
marketing area with Utah or be
unregulated does not reflect current
marketing conditions.

Western

The consolidated Western marketing
area is comprised of the current
Southwestern Idaho-Eastern Oregon
(Order 135) and Great Basin (Order 139)
marketing areas, less one Nevada county
(Clark) in Order 139 that is added to the
Arizona-Las Vegas marketing area.

There are 67 counties in this
consolidated area. The Western
Colorado (Order 134) marketing area,
proposed to be part of the Western
consolidated area, was changed to
become part of the Central consolidated
area.

Geography

The Western market is described
geographically as follows: 28 counties in
Idaho (18 currently in Order 135 and 10
in Order 139), 3 in eastern Nevada (all
currently in Order 139), 5 in eastern
Oregon (all currently in Order 135), all
counties (29) in Utah (currently in Order
139) and 2 in the southwest corner of
Wyoming (currently in Order 139).
Measuring the extreme dimensions, this
market extends about 625 miles north to
south from Oregon and Idaho to Utah’s
boundary with Arizona. This market’s
east-to-west dimension is approximately
550 miles from the westernmost edge in
central/eastern Oregon to the
easternmost edge of the Utah/Colorado
border.

The consolidated Western marketing
area is contiguous to four of the
consolidated marketing areas, the
Pacific Northwest to the west and north
of the Oregon portion of this market,
Arizona-Las Vegas to the south, the
Central market on the east, and the
Southwest to the extreme southeast
corner. Non-Federally regulated
territory borders the Western market on
the west-southwest (Nevada) and the
north-northeast (Idaho and Wyoming).

In terms of physical geography, the
Western marketing area has several
regions: The Columbia Plateau in
southern Idaho and northeastern
Nevada, characterized by fertile soils;
the Great Basin in southeast Idaho,
nearly all of Nevada and the western
third of Utah, described by ranges and
parallel valleys; and the Colorado
Plateau in the eastern half of Utah,
characterized by gorges. In general, the
Western market is quite dry, with
temperatures tending to be extreme and
affected by elevation.

Population

According to July 1, 1997, population
estimates, the total population in the
consolidated marketing area is 3.2
million. Using Metropolitan Statistical
Areas (MSAs), the largest population
center is the Salt Lake City-Ogden, Utah
area (Salt Lake City). Salt Lake City is
located in north central Utah. The Boise
City, ldaho, area (Boise), the second
largest population center in this
marketing area, is located about 300
miles to the northwest of Salt Lake City.
Provo-Orem, Utah, (Provo) the third
largest population center, lies 40 miles
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south of Salt Lake City. Forty percent of
the market’s population is in the Salt
Lake City area, and over 60 percent is
accounted for when Boise and Provo are
added.

Fluid Per Capita Consumption

Based on the population figure of 3.2
million and an estimated per capita
fluid milk consumption rate of 23
pounds of fluid milk per month, total
fluid milk consumption in the Western
marketing area is estimated at 73.6
million pounds per month. Plants that
would have been fully regulated
distributing plants in the Western order
had route disposition within the market
of 74 million pounds in October 1997;
approximately 80 percent of this total is
from Order 139 pool plants. The 7
producer handlers operating during this
month had a combined route
disposition of 1.6 million pounds.
Additionally, 1.1 million pounds of
route disposition came from other order
plants, with about .5 million from
partially regulated handlers and exempt
plants.

Milk Production

In October 1997, over 457 million
pounds of milk was associated with the
Great Basin and Southwestern Idaho-
Eastern Oregon markets, but only 304
million pounds of this milk was pooled
because of class price relationships. The
457 million pounds of milk were
produced by 952 dairy farmers located
in 51 counties in California, Idaho,
Nevada, Oregon, Utah and Wyoming.
Over 95 percent of the milk associated
with the market was produced within
the marketing area. Four counties
produced more than 50 percent of the
milk available to be pooled. The three
top producing counties in ldaho,
Jerome, Gooding and Twin Falls
counties, are all located in southwestern
Idaho, about 130 miles southeast of
Boise and 230 miles northwest of Salt
Lake City. Jerome and Gooding counties
each provided approximately twice as
much milk as Twin Falls County, the
third-largest county in terms of milk
production in the Western market. The
fourth-largest production county was
Cache County in northeastern Utah,
located about 80 miles north of Salt
Lake City.

The three Idaho counties, part of the
marketing area of the current
Southwestern Idaho-Eastern Oregon
order, are the top three milk-producing
counties for Order 135 and among the
top seven milk-producing counties for
Order 139 in October 1997. Five
counties in the current Southwestern
Idaho-Eastern Oregon marketing area
supplied one-quarter of the milk

associated with the Great Basin order in
October 1997.

Distributing Plants

Using the distributing plant list
included in the proposed rule, with the
pooling standards adjusted to 25 percent
of route disposition as in-area sales,
updated for known plant closures
through December 1998, 25 distributing
plants would be expected to be
associated with the Western marketing
area, including 11 fully regulated
distributing plants (all currently pool
plants), 2 partially regulated (currently
partially regulated), 1 exempt plant
based on size (currently a pool plant), 7
producer-handlers, and 4 exempt plants
based on institutional status (all were
exempt as defined under current federal
orders). Since October 1997, it is known
that 2 distributing plants (1 fully
regulated and 1 exempt plant) in Utah
and 1 producer-handler in Arizona have
gone out of business.

There would be 9 distributing plants
in the Salt Lake City area (5 pool plants,
2 producer-handlers and 2 exempt
plants). The Boise area would have 2
pool distributing plants, the Provo area
would have 1 exempt plant and the
Pocatello area would have 1 pool plant.
The remaining 12 distributing plants are
located in Idaho (4 plants: 2 pool, 1
exempt, and 1 producer-handler),
Nevada (1 partially regulated plant), and
Utah (7 plants: 1 pool, 1 partial, 1
exempt, 4 producer-handlers).

Fully regulated distributing plants are
located in MSAs containing about half
of the consolidated market’s population,
including the Pocatello, Idaho, MSA,
with 2.2 percent of this market’s
population.

Utilization

According to October 1997 pool
statistics, the Class | utilization
percentages for the Southwestern Idaho-
Eastern Oregon and Great Basin markets
were 16 and 41 percent, respectively.
Based on calculated weighted average
use values for (1) the current order with
current use of milk, and (2) the current
order with projected use of milk in the
consolidated Western order, the
potential impact of this market
consolidation on producers who supply
the current market areas is estimated to
be an 11-cent per cwt increase (from
$12.92 to $13.03) for Southwestern
Idaho-Eastern Oregon, and a 9-cent per
cwt decrease (from $13.25 to $13.16) for
Great Basin. The weighted average use
value for the consolidated Western
order market is estimated to be $13.14
per cwt. For October 1997, combined
Class I utilization for Orders 135 and
139 was 32.5 percent based on 98.8

million pounds of producer milk used
in Class | out of 304.1 million total
producer milk pounds.

A substantial amount of milk was
omitted from the Southwestern Idaho-
Eastern Oregon pool for October because
of unusual price relationships. The
annual Class I utilization percentage
may be considered more representative
for this market. For the year 1997, the
annual Class | utilization for
Southwestern Idaho-Eastern Oregon was
8.3 percent. It is estimated that the Class
| use percentage for the consolidated
market would be about 23 percent.

Other Plants

Eighteen supply or manufacturing
plants were located within the
consolidated Western marketing area
during May 1997: 8 in Idaho (3 in the
Boise area), 9 in Utah (2 in the Salt Lake
City area) and 1 in Wyoming. Two of the
18 plants were pool plants; both
manufacture primarily cheese. Of the 16
nonpool plants, 12 manufacture
primarily cheese and 5 manufacture
primarily soft or Class Il products
(including ice cream). Of the 8 Idaho
plants, all but one manufacture cheese,
while of the 9 Utah plants, 6
manufacture cheese and 3 manufacture
soft products.

Cooperative Associations

For December 1997, four cooperatives
representing 77 percent of the milk
pooled under the two orders had
membership in the consolidated
Western marketing area. Western
Dairymen Cooperative, Inc., a
cooperative association that became part
of Dairy Farmers of America, Inc., had
membership in both the Southwestern
Idaho-Eastern Oregon and Great Basin
marketing areas. Magic Valley Quality
Milk Producers, Inc., also had
membership in Orders 135 and 139;
Darigold Farms had membership in
Order 135, and Security Milk Producers’
Association had membership in Order
139.

Criteria for Consolidation

The consolidated Western market is
composed of the current marketing areas
of the Southwestern Idaho-Eastern
Oregon and Great Basin markets, minus
the Clark County, Nevada, portion of the
Great Basin area. Sales overlap exists
between Southwestern Idaho-Eastern
Oregon and Great Basin, as well as a
significant overlap in procurement for
the two orders in Idaho. The two orders
also share similar multiple component
pricing plans. The Western Colorado
order, proposed for inclusion in the
Western area, was shown on the basis of
October 1997 data to have developed a
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closer relationship with the Eastern
Colorado area than with the Great Basin
order, and has been included in the
consolidated Central area instead of the
Western area.

Discussion of Comments and
Alternatives

Prior to issuance of the proposed rule,
alternatives to the consolidation of the
Southwestern Idaho-Eastern Oregon,
Great Basin (minus Clark County,
Nevada) and Western Colorado
marketing areas that were considered
included leaving the Southwestern
Idaho-Eastern Oregon area as a separate
order and consolidating the Great Basin
market with the Central Arizona,
Western Colorado, and Eastern Colorado
marketing areas, leaving both the
Southwestern Idaho-Eastern Oregon and
Great Basin areas as separate order
areas, and combining the Western
Colorado area with the Eastern Colorado
area and other areas to the east. These
alternative consolidations were
examined at length and found to be less
appropriate than the marketing areas
delineated in the proposed rule in terms
of overlap of either fluid milk product
disposition or producer milk
movements.

Fifteen comments that pertained
specifically to the proposed Western
marketing area were filed by 12
commenters in response to the proposed
rule. Several of these comments
objected to the separation of the Las
Vegas area from the Great Basin portion
of the Western area. These comments
are addressed in the discussion of
comments and alternatives considered
for the consolidated Arizona-Las Vegas
area.

Comments filed by Dairy Farmers of
America, Southern Foods Group, and a
western Colorado dairy farmer
advocated consolidating the Western
Colorado order area with the
consolidated Central area instead of the
Western area. DFA’s comment stated
that the Western Colorado milkshed is
more similar to the Central area than to
the Western area. The comments filed
by Southern Foods Group and the dairy
farmer expressed concern about an
expected reduction in the blend price
paid to producers supplying the
Western Colorado area.

October 1997 data show an increased
relationship between Western Colorado
and Eastern Colorado, and reduced milk
movements between Western Colorado
and Great Basin. On the basis of the
change in the relationships between
Western Colorado and its two nearest
neighbor order areas, the Western
Colorado area should become part of the

consolidated Central area instead of the
Western area.

Five Farm Bureau organizations
(Michigan, Utah, lowa, Ohio and
American), a Pennsylvania producer
and Dairy Farmers of America filed
eight comments opposing the
consolidation of the Southwestern
Idaho-Eastern Oregon order area with
the Great Basin marketing area. One
DFA comment suggested combining
Utah with the Arizona-Las Vegas area
instead of with Idaho. A primary basis
for opposition to the consolidation is
the disparity in the two regions’
utilization of Class I fluid milk: The
Southwestern ldaho-Eastern Oregon
order has a very low percentage of Class
| use, which varies from less than 10
percent to over 20 percent, while the
Great Basin order’s Class | use
percentage is higher at about 35 percent.
Commenters fear that the consolidation
of these orders would result in lower
returns to producers who currently are
pooled under the Great Basin order.
Most of the comments suggest that the
Southwestern Idaho-Eastern Oregon
marketing area should remain under a
separate order.

A major source of milk production for
both the Southwestern ldaho-Eastern
Oregon and Great Basin orders is a 5-
county area located within the Federal
order 135 marketing area, supplying
one-quarter of the milk pooled on the
Great Basin order in October 1997. The
Southwestern ldaho-Eastern Oregon
area should be consolidated with some
other order area because of the small
number of handlers pooled under the
order, and this close relationship with
Great Basin makes that consolidation
the only viable possibility.

Pacific Northwest

The Pacific Northwest marketing area
is comprised of the current Pacific
Northwest (Order 124) marketing area
and one currently-unregulated county in
southwest Oregon. There are 75
counties in this marketing area. This
area remains unchanged from the
proposed rule.

Geography

The Pacific Northwest market is
described geographically as follows: All
counties (39) in Washington, 30
counties in Oregon (29 currently are
part of Order 124 and one, Curry
County, is unregulated) and six counties
in northwestern Idaho. The market
extends about 490 miles north-to-south
from Washington’s northern border with
the Canadian province of British
Columbia to Oregon’s southern border
with California and Nevada. East-to-
west, the market ranges from about 450

miles in the northern half of the market
(covering territory from Washington’s
western boundary with the Pacific
Ocean to the eastern border of Idaho
with Montana) to about 250 miles in the
southern half of the market (covering
approximately two-thirds of Oregon
from the state’s western border with the
Pacific Ocean to central Oregon).

The Pacific Northwest marketing area
is contiguous with the consolidated
Western Federal order marketing area in
eastern Oregon. The remainder of the
marketing area is surrounded by
currently non-Federally regulated areas
(California and northwestern Nevada to
the south and Montana, Idaho, and one
northeastern Oregon county to the east),
political boundaries (Canada to the
north), and the Pacific Ocean to the
west.

Along the Oregon and Washington
coasts lies the Coast Range. The Cascade
Range is located further inland in both
states. Both ranges are north-south in
direction, and the Cascade Range
effectively divides both states into two
distinct climates: a year-round mild,
humid climate with abundant
precipitation predominates in the
western part of the states, and a dry
climate with little precipitation but
greater temperature extremes prevails
east of the Cascade Range. The mild
climate of the western portion results in
longer growing seasons. The Columbia
River flows south through eastern
Washington, turns west, and becomes
the western two-thirds of the border
between Oregon and Washington. The
portion of Idaho included in the Pacific
Northwest marketing area is within the
Rocky Mountains. This area has a
generally continental climate with the
higher elevations having long and
severe winters.

Much of the area is conducive to the
production of milk and many other
agricultural commodities. Although
dairy products ranked 2nd among
receipts of agricultural commodities in
the State of Washington in 1996, and
4th in Oregon, they accounted for only
13.8 percent and 7.9 percent,
respectively, of such receipts. Apples
(in Washington) and greenhouse/
nursery, wheat, and cattle and calves (in
Oregon) ranked ahead of dairy,
accounting for 19.8 percent and 33.8
percent, respectively, of agricultural
commodity receipts.

Population

According to July 1, 1997, population
estimates, the total population in the
marketing area is 9 million. Seventy-
seven percent of the marketing area
population is located in Metropolitan
Statistical Areas (MSAS). The two
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largest MSAs are located on the western
side of the Cascade Range. The Seattle-
Tacoma-Bremerton (Seattle) area, with a
population of 3.4 million (37.6% of the
marketing area population), is in
northwestern Washington. Over seventy
percent of the population of the State of
Washington is located west of the
Cascade Mountains, in the western third
of the State. Another 14.5% of the
State’s population is contained in 3
MSA'’s east of the Cascades.

The Portland-Salem (Portland) area in
northwestern Oregon is located on the
Oregon-Washington border, with
Portland just south of the Columbia
River. The population of this MSA is 2.1
million, or 23.6% of the marketing area
population. Ninety percent of the
population of Oregon is concentrated in
the western one-third of the State, or in
the western half of the Oregon portion
of the marketing area.

Fluid Per Capita Consumption

Based on the population figure of 9
million and an estimated per capita
fluid milk consumption rate of 22
pounds of fluid milk per month, total
fluid milk consumption in the Pacific
Northwest marketing area is estimated
at 198 million pounds per month. For
October 1997, plants that would be fully
regulated distributing plants under the
Pacific Northwest order had route
disposition within the market of 170
million pounds. In addition, the 18
producer-handlers operating during this
month had a combined route
disposition of 18 million pounds.
Additionally, slightly over 1 million
pounds of route disposition (less than
one percent of total route disposition in
the marketing area) came from handlers
outside the market. Because the
handlers associated with this market are
able to fulfill the market’s Class | or
fluid needs, and because of the
somewhat geographic isolation of the
market, maintaining the current Pacific
Northwest order as a separate market is
appropriate.

Milk Production

In October 1997, the 540 million
pounds of milk pooled in the Pacific
Northwest market were produced by
1,211 producers located in 57 counties
in California, Idaho, Oregon, and
Washington. Five counties produced 57
percent of the milk pooled. Four of
these counties are in Washington State.
They are Whatcom, Skagit, and
Snohomish counties, which are less
than 100 miles north of Seattle; and
Yakima County, which is located in
central Washington about 100 miles
southeast of Seattle on the eastern side
of the Cascade Range. The fifth county

is in Oregon. It is Tillamook County,
which borders the Pacific Ocean, about
60 miles west of the Portland area on
the western side of the Coast Range.

Less than two percent of the milk
pooled in the Pacific Northwest was
produced outside of the marketing area,
in Idaho and California. The largest
portion is from producers in two
northern California counties who
pooled nearly 6 million pounds of milk
or 89.8 percent of the pooled milk
produced outside the Pacific Northwest
marketing area.

Distributing Plants

Using distributing plant lists included
in the proposed rule, with the pooling
standards adjusted to 25 percent of
route disposition as in-area sales,
updated for known plant closures
through December 1998, 35 distributing
plants would be expected to be
associated with the Pacific Northwest
market, including 19 fully regulated
distributing plants (all currently fully
regulated), 2 partially regulated plants,
4 exempt plants (below 150,000 pounds
in total route disposition), and 10
producer-handlers. It is known that 3
distributing plants (all producer-
handlers) have gone out of business
since October 1997.

There are 11 distributing plants
within the Portland area, including 7
pool plants, 2 exempt plants and 2
producer-handlers. The Seattle/Tacoma
MSAs have 4 pool plants, 1 partially
regulated plant, and 4 producer-
handlers. In addition to these two main
population centers, the Spokane,
Washington, MSA, located in the
eastern area of the state near the Idaho
border with a population of 405,000, has
2 pool plants.

Two smaller MSA'’s in western
Oregon contain 2 pool plants, 1
producer-handler, and 1 plant exempt
on the basis of size. Of the 5 distributing
plants that would be operating in
Oregon outside of MSAs, 3 would be
fully regulated, 1 partially regulated,
and 1 exempt of the basis of size. All but
one, in central Oregon, are located in
western Oregon.

One producer-handler is located in a
northwest Washington MSA, and 1 pool
plant, 2 producer-handlers and 1
partially regulated plant are located in
the southeast quadrant of the State of
Washington outside any MSA.

Since October 1997, three producer-
handlers are known to have gone out of
business, two in the State of
Washington, and one in Oregon.

Distributing plants fully regulated
under the Pacific Northwest order are
located in MSAs where 71 percent of
the market’s population is concentrated.

Utilization

According to October 1997 pool
statistics, the Class | utilization
percentage for the Pacific Northwest
market was 36 percent. Because this
market is to remain separate, expected
utilization changes due to the reform
process result only from potential
changes in plants’ regulatory status;
thus very little change in producer
returns under the Pacific Northwest
order is expected as a result of
consolidation. For October 1997, Class |
utilization for the Pacific Northwest
market was 35.6 percent based on 192
million pounds of producer milk used
in Class | out of 540 million total
producer milk pounds. The weighted
average use value for the Pacific
Northwest market is estimated to be
$13.33 per hundredweight.

Other Plants

Located within the Pacific Northwest
marketing area in May 1997 were 27
supply or manufacturing plants; 12 in
Oregon (5 in the Portland area), 15 in
Washington (7 in the Seattle area) and
none in Idaho. Two of the 27 plants
(both in Oregon) were Order 124 pool
supply plants, one of which
manufactured primarily cheese, and the
other nonfat dry milk. Of the 10
nonpool manufacturing plants located
in Oregon, 8 manufactured primarily
Class Il products (including ice cream),
1 manufactured butter, and the other
made cheese.

The 15 manufacturing/supply plants
located in the State of Washington were
all nonpool plants. Three manufactured
primarily Class Il products, 3
manufactured primarily butter, 2
manufactured primarily powder, and 7
manufactured primarily cheese.

Cooperative Associations

Five cooperative associations had
members in the Pacific Northwest
market in December 1997. Darigold
Farms is the largest, and the only
cooperative that had membership
affiliated with another order (Order 135)
in December 1997. Other cooperatives
in this market are Farmers Cooperative
Creamery, Tillamook County Creamery
Association, Northwest Independent
Milk Producers Association, and
Portland Independent Milk Producers
Association. These five cooperatives
pooled 85 percent of the total producer
milk pooled under the Pacific
Northwest order in December 1997.

Criteria for Consolidation

The consolidated Pacific Northwest
market adds one currently unregulated
Oregon county to the Pacific Northwest
milk order. The degree of association of
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this market with other Federal order
marketing areas is insufficient under
any criteria to warrant consolidation
with any other order areas.

Discussion of Comments and
Alternatives

Prior to issuance of the proposed rule,
alternatives to the leaving the Pacific
Northwest area as a separate order area
that were considered included the
consolidation of the current Pacific
Northwest, Southwestern ldaho-Eastern
Oregon and Great Basin order areas.

Because there is virtually no
relationship with regard to either
overlapping route dispositions or
overlapping milk procurement between
the Pacific Northwest and Southwestern
Idaho-Eastern Oregon milk marketing
areas, and none at all with Great Basin,
these alternatives were not pursued.

Only two comments pertained

specifically to the “consolidated”
Pacific Northwest marketing area.
Darigold Farms, Inc., commented that
the Pacific Northwest marketing area
should remain unchanged except for the

addition of the one southwestern
Oregon county proposed to be added.
Darigold stated that the addition of this
county would not cause the regulation

of any plant. A comment filed by an

individual from Utah stated that Idaho
should be included in the Pacific
Northwest area or be a separate order.
As noted before, there is almost no
relationship between the Pacific
Northwest and Southwestern Idaho-
Eastern Oregon marketing areas, and no

basis for such a consolidation.

BILLING CODE 3410-02-P

LIST OF PLANTS AND REGULATORY STATUS

. Order/ Expected
Plant name City State October 1997 status 1 stgtus 1
Northeast
ARMSTRONG, DAVID F. (SUNSET DAIRY) .......... WHITESBORO ............... NY NY=NJ s 1 1
ARRUDA, GEORGIANNA (ESTATE OF) ......... .... | TIVERTON RI New England . 4 4
BANGMA, LEONARD & DONALD ........ccccooviinnnenn UXBRIDGE .........cceuvuene. MA New England 4 4
BECHTEL DAIRIES, INC ......ccoooiiiiiiiiicc ROYERSFORD .............. PA Mid Atlantic ...........cc.coe.. 1 OOB 4/98
BOICE BROS. DAIRY (RICHARD P. BOICE) ......... | KINGSTON NY-NJ 1 1
BRIGGS, ROBERT A ..o WEST MEDWAY ............ MA New England .................. 4 4
BROOKSIDE DAIRY .....ccocoviiiiiiniiicii FITCHBURG ................... MA New England 4 4
BYRNE DAIRY, INC . SYRACUSE .. NY NY-NJ .......... 1 1
CAMPHILL VILLAGE .........cccoeinne KIMBERTON ....... PA Mid Atlantic ... 4 4
CHRISTIANSEN DAIRY CO., INC . NO. PROVIDENCE . RI New England . 1 1
CHROME DAIRY FARMS .............. OXFORD ............. Mid Atlantic ... 1 1
CIENIEWICZ, JOSEPH ...... ... | BERLIN ...... New England . 4 4
CLINTON MILK CO ..o NEWARK ......ccccoviiinnn NY=NJ s 1 OOB 10/98
CLOVER FARMS DAIRY COMPANY ........ccccoeiunne READING .......cccccoveiene NY=NJ s 1 1
CLOVERLAND/GREEN SPRING DAIRY ... BALTIMORE . Mid Atlantic ...........c..coe.. 1 1
CLOVERLAND/GREEN SPRING DAIRY ... BALTIMORE . Mid Atlantic ...........cc.cceee. 1 OOB 2/98
COOPER'’S HILLTOP DAIRY FARM . ROCHDALE .. New England .................. 4 4
CORNELL UNIVERSITY ......cccoc... ITHACA ..o [ NY s 6A 6B
CRESCENT RIDGE DAIRY, INC SHARON ... . New England .................. 4 4
CROWLEY FOODS, INC ......ccooeiiiiiiiinie e ALBANY ...cccoviiiiiin, NY=NJ s 1 1
CROWLEY FOODS, INC ......cccoooiiiiiiiininieie BINGHAMTON ................ NY NY=NJ s 1 1
CROWLEY FOODS, INC ......... CONCORD ...... NH New England .................. 1 1
CUMBERLAND DAIRY, INC ....... BRIDGETON NJ Mid Atlantic ...........c..coe.. 2 2
CUMBERLAND FARMS, INC ..... CANTON ....... MA New England .................. 1 OOB 8/98
DAIRY MAID DAIRY, INC ........... FREDERICK . MD Mid Atlantic ...........c..coe.. 1 1
DUNAJSKI DAIRY, INC ................. PEABODY ... MA New England .................. 4 4
DUTCH VALLEY FOOD CO., INC . SUNBURY ... PA Mid Atlantic ...........c..coe.. 1 1
DUTCH WAY FARM MARKET .......ccccccoviiniiiin MYERSTOWN . . | PA Mid Atlantic ...........cc.cceee. 4 4
EDWARDS, CHARLES & KURT & KEITH (MODEL | GLOVERSVILLE ............. NY NY=NJ s 4 4
DAIRY FARM).
ELMHURST DAIRY, INC .....ccccoiiiiiiiiiinc JAMAICA ..o NY NY=NJ s 1 1
EMBASSY DAIRY, INC .......ccocoviiiiiiiin, WALDORF .... MD Mid Atlantic 1 OOB 3/98
EMMONS WILLOW BROOK FARM, INC ... PEMBERTON .. NJ Mid Atlantic ... 4 4
FAIRDALE FARMS, INC ......cccoociiiiiiiiiiccic BENNINGTON . VT New England . 2 1
FARMLAND DAIRIES, INC. &OR FAIRDALE MILK | WALLINGTON ................ NJ NY=NJ s 1 1
COMPANY, INC.
FISH FAMILY FARM, INC .......cccoviiiiiiiiiin, BOLTON ... New England ................. 4 4
FLINT, PETER ....ccooiiiiiiiii s CHELSEA ..o New England .................. 1 1
FREDDY HILL FARM DAIRY ... LANSDALE ... Mid Atlantic ...........c.coe.. 4 4
FRIENDSHIP DAIRIES, INC ......ccccociiiiiiiiicn FRIENDSHIP NY=NJ s 1 2
GARELICK FARMS, INC. WAS: CUMBERLAND | EAST GREENBUSH ...... NY NY=NJ s 1 1
FARMS, INC.
GARELICK FARMS, INC. WAS: CUMBERLAND | FLORENCE .................... NJ NY=NJ s 1 1
FARMS, INC.
GARELICK FARMS, INC ......cccooviiiiiiiiiiniee FRANKLIN ....ccooiiinnn New England 1 1
GIANT FOOD, INC LANDOVER .. Mid Atlantic .... 1 1
GRANT’'S DAIRY, INC ..o BANGOR .......ccccceveuiene New England 2 2
GRATERFORD STATE .....ccooiiiiiiiieecece e GRATERFORD ............... PA Mid Atlantic ...........cc.ceeeeee 6A 6B
GUERS DY., INC ......cccoevnn POTTSVILLE ... PA Mid Atlantic ... 2 2
GUIDA-SEIBERT DAIRY CO ... NEW BRITAIN . CT New England . 1 1
HALO FARM, INC .......cccocuvnee TRENTON ... NJ Mid Atlantic ... 1 1
HARRISBURG DAIRIES ........cocoiiiiiiiiiiicc HARRISBURG ................ PA Mid Atlantic ...........cc.cce.. 1 1
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LIST OF PLANTS AND REGULATORY STATUS—Continued

. Order/ Expected
Plant name City State October 1997 status 1 stgtus 1
HATCH, HOWARD .....ccoiiiiiiiiniiie e N. HAVERHILL New England .................. 1 1
HATCHLAND DAIRY ... | N. HAVERHILL New England . 4 4
HERITAGE'S DAIRY, INC ......ccccooiiiiiiic THOROFARE Mid Atlantic ...........c..cc..... 1 OOB 5/98
HERMANY FARMS, INC ......ccooiiiiiiinici BRONX ....cccovviiiiiiinn NY-NJ 1 1
HIGHLAWN FARM ........cccceeee | LEE e | MA 5 3B
HILL FARM OF VERMONT PLAINFIELD .....ccooeoeeee [ VT | 5 3B
HILLCREST DAIRY, INC. (MICHAEL J. JANAS) .... | MORAVIA ..... NY-NJ 4 4
HINE, FREDRICK DBA: FIELD VIEW DAIRY | ORANGE .........ccccceeeee. New England 4 4
FARM.
HOGAN, FRANCIS J. & ANDREW J. & SEAN P.— | HUDSON FALLS ............ NY NY=NJ s 4 OOB 5/97
HOGAN'S DAIRY.
HOMESTEAD DAIRIES, INC .......cccocciiiiiiiiiiis MASSENA ... [ NY 5 OOB 6/98
HOOVER DAIRY .....cccccoviiiiine SANBORN ..o | NY |, 5 5
HY POINT DAIRY FARMS, INC .... WILMINGTON . Mid Atlantic ... 1 1
HEA,INC ..o CRANSTON ..... New England .................. 1 1
H.P. HOOD, INC ....ccciiiiiiiinintre e AGAWAM ..... New England .................. 1 1
H.P. HOOD, INC. WAS: BOOTH BROTHERS | BARRE ..........ccccocvnnene. New England ................. 2 1
DAIRY, INC.
H.P. HOOD, INC ......ccociiiiiiiiii s BURLINGTON ................ VT New England .................. 2 OOB 10/97
H.P. HOOD, INC ... NEWINGTON .. . New England . 2 2
H.P. HOOD, INC .....ccociiiiiiiiiiic e ONEIDA ..o NY=NJ e 2 1
H.P. HOOD, INC ....cccociiiiiiniiiie e PORTLAND .....ccccoveuvenne New England .................. 1 1
KEMPS FOODS, INC ... LANCASTER ... Mid Atlantic ... 1 1
KOLB’'S FARM STORE ............... SPRING CITY .. Mid Atlantic ...........c..co..... 4 4
KREIDER DAIRY FARMS, INC .. MANHEIM ............ PA NY=NJ s 2 4
KRISCO FARMS, INC ................. CAMPBELL HALL NY NY=NJ s 4 OOB 5/98
LAPP VALLEY FARM .......ccccccueene .... | NEW HOLLAND .. PA Mid Atlantic ...........coceuee 4 4
LEESBURG STATE PRISON FARM ..........ccccvuene LEESBURG ........ccccueune NJ Mid Atlantic ...........ccoceeee 6A 6B
LEONARD, STEWART J ...ccooiiiiiiiiiiic NORWALK .......cccoveuvnnnn CT New England .................. 1 1
LEWES DAIRY, INC .......cccceeurene LEWES ......... DE Mid Atlantic ...........cc.ceeee 1 1
LEWIS COUNTY DAIRY CORP ........ LOWVILLE NY NY=NJ e 1 1
LONGACRE'S MODERN DAIRY, INC .. BARTO ......... PA NY=NJ s 1 1
MANINO, ROSE (DARI-DELL) ........... FRANKFORT ... NY NY=NJ e 2 3B
MAPLE HILL FARMS, INC .......... .... | BLOOMFIELD .. .| CT New England .................. 1 OOB 9/97
MAPLEHOFE DAIRY, INC ....ccoociririiiiiienrenreeeane QUARRYVILLE ............... PA Mid Atlantic ...........ccoceevene 4 4
MARCUS DAIRY, INC ......ccooviiiiiiiiiinc, DANBURY .....ccccceviinenn CT NY=NJ s 1 1
MCNAMARA, PATRICK .............. WEST LEBANON NH New England .................. 4 4
MEADOW BROOK FARMS, INC POTTSTOWN ...... PA Mid Atlantic ..........c..coe.. 1 1
MERCERS DAIRY, INC .............. BOONVILLE ... NY NY=NJ s 2 3B
BMERRYMEAD FARM ................ LANSDALE ... PA Mid Atlantic ...........ccoceuee 4 4
MOHAWK DAIRY (Z & R CORP.) . AMSTERDAM .. . | NY NY=NJ s 1 1
MONUMENT FARMS, INC .....cccooiiiiiiiiiiicis MIDDLEBURY ................ VT | 5 1
MOUNT WACHUSETT DAIRY, INC ........cccceiiiine W. BOYLSTON ............... MA New England 1 OOB 12/98
MOUNTAINSIDE FARMS, INC ...... ROXBURY .....ccccceveinne NY NY-NJ ........... 1 1
MUNROE, A B DAIRY, INC ........ EAST PROVIDENCE ...... RI New England . 1 1
NEW ENGLAND DAIRIES, INC .. .... | HARTFORD CT New England . 1 1
NICASTRO FARMS, INC. DBA: RIVERSIDE | FRANKFORT NY NY=NJ s 4 4
FARMS.
NICHOLS, DAVID .....cccooviiiiiiiiiniieieccccc CHESTERFIELD ............ MA New England 4 4
NIP N TUCK FARMS .....ccccoiiiiiiii VINEYARD HAVEN ........ MA | 5 4
OAK TREE FARM DAIRY, INC .. EAST NORTHPORT ....... NY NY-NJ ... 1 1
OAKHURST DAIRY .....cccovviinee PORTLAND .......ccccvnee ME New England . 2 2
OREGON DAIRY FARM MKT .....cccoviiiiiiiniicinne LITITZ ........... . | PA Mid Atlantic 4 4
PARMALAT WELSH FARMS, INC. WAS: WELSH | LONG VALLEY ............... NJ NY=NJ s 1 1
FARMS, INC.
PARMALAT WEST DAIRIES, INC ........c.cccoeiiene SPRING CITY ....cccoeine PA Mid Atlantic ...........cc.ceeee 2 OOB 5/97
PEACEFUL MEADOWS ICE CREAM, INC ............. WHITMAN ..o, MA New England 4 4
PEARSON, ROBERT L ....ccooooiiiiiiiiiiicicne .... | WEST MILLBURY MA New England . 4 4
PEDRO, JOSEPH ........ FALL RIVER ........ MA New England . 4 4
PENNVIEW FARMS . PERKASIE .... PA Mid Atlantic ... 4 4
PERRYDELL FARMS ...... YORK ............ PA Mid Atlantic ... 4 4
PINE VIEW ACRES, INC LANCASTER PA Mid Atlantic ... 4 4
PIONEER DAIRY, INC .... SOUTHWICK ... MA New England . 1 1
POTOMAC FARMS DAIRY, INC CUMBERLAND MD Mid Atlantic ... 2 2
PULEO’S DAIRY ......cccceviiriinnne SALEM .......... . | MA New England . 1 3B
QUALITY MILK, INC ..ot WARE ..o, MA New England 1 3B
QUEENSBORO FARM PRODUCTS,INC ................ CANASTOTA ....cooveine NY NY=NJ s 1 2
READINGTON FARMS, INC ........ccccoevunne .... | WHITEHOUSE . NJ NY=NJ s 1 1
READY FOODS, INC ............... PHILADELPHIA PA Mid Atlantic ...........c..c...... 2 3B
RICHARDSON FARMS, INC MIDDLETON .... . | MA New England .................. 4 4
RICHARDSONS G. H. DAIRY DRACUT ... MA New England .................. 3A 3B
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Plant name City State October 1997 status 1 stgtus 1
RICHFOOD DAIRY ..iiiiiiiieiiiinie e RICHMOND ........cccoueen. Mid Atlantic 1 1
RIDGE VIEW FARMS .... | ELIZABETHTOWN . Mid Atlantic .... 4 4
RITCHEY'S DAIRY ...cooviiiiiiiiiniie MARTINSBURG ............. Mid Atlantic 2 2
RONNYBROOK FARM DAIRY, INC ........c.cccoviinnne ANCRAMDALE ............... NY=NJ s 4 4
ROSENBERGER’S DAIRY, INC ........ccccooviiiiinn HATFIELD .... Mid Atlantic 1 1
RUDOLPH STEINER EDUCATION & FARMING | GHENT ......cccoceiiiiene NY=NJ s 4 4
ASSOC., INC.
RUTTER BROS. DAIRY, INC .....ccccoiiiiiiiiiiiiiee YORK ..o PA Mid Atlantic ... 1 1
SALEM VALLEY FARMS, INC .....cccovviiniririerieinae SALEM ..o CT New England . 4 4
SARATOGA DAIRY, INC. (STEWART'S PROC- | SARATOGA SPRINGS ... | NY NY=NJ s 1 1
ESSING CORP.).
SCHNEIDER/VALLEY FARMS, INC ........cccccucueeene NY=NJ s 2 2
SEWARD DAIRY, INC ..........cc...... New England . 2 OOB 8/98
SHAW FARM DAIRY, INC .... New England . 4 4
STEARNS, WILLARD J. & SONS, INC New England . 4 4
STOP & SHOP COMPANIES, INC .... New England . 1 1
SULOMAN'S MILK ..o GILBERTSVILLE ............ PA Mid Atlantic ...........c..co.e... 4 4
SUNNYDALE FARMS, INC ......ccccooviiiiiiiniiiins BROOKLYN NY ......c..c... NY=NJ s 1 1
SYNAKOWSKI WALTER J (VALLEY SIDE FARM) | REMSEN ......... NY-NJ ... 4 4
TANNER BROS. DAIRY .....ccccoiiiiiiiiiicn, WARMINSTER Mid Atlantic ... 4 4
THOMAS, ORIN & SONS, INC ......cccoviiiiiiiiiin, RUTLAND ......cccoeiiinnn New England ................. 2 1
TRINITY FARM ..o, ENFIELD .....coooviiiiiins New England .................. 4 4
TURKEY HILL DAIRY, INC ... CONESTOGA Mid Atlantic ...........ccoceeee 1 1
TURNER'’S DAIRY, INC .............. SALEM .......... New England .................. 1 1
TUSCAN DAIRY FARMS, INC .... ... | FRASER .... NY=NJ s 2 2
TUSCAN DAIRY FARMS, INC ......ccooovviiiiiiiiinn UNION .......... NY=NJ e 1 1
TUSCAN/LEHIGH DAIRIES, LP WAS: LEHIGH | LANSDALE ..................... Mid Atlantic ... 1 1
VALLEY DAIRIES, INC.
TUSCAN/LEHIGH DAIRIES, LP WAS: LEHIGH | SCHUYLKILL HAVEN .... | PA NY=NJ s 2 2
VALLEY DAIRIES, INC.
UPSTATE MILK COOPERATIVES, INC BUFFALO ......cccccovvuinene NY NY=NJ s 2 1
UPSTATE MILK COOPERATIVES, INC JAMESTOWN .. NY | 5 5
UPSTATE MILK COOPERATIVES, INC ROCHESTER ...... NY NY-NJ s 2 2
VALLEY OF VIRGINIA COOP. DBA SHEN- | MT. CRAWFORD ........... VA Mid Atlantic ...........ccoceeee 2 2
ANDOAH'S PRIDE.
VALLEY OF VIRGINIA COOP. DBA SHEN- | SPRINGFIELD ................ VA Mid Atlantic ...........ccoceeee 1 1
ANDOAH'S PRIDE.
VAN WIE, CHARLES F. (MEADOWBROOK | CLARKSVILLE ................ NY NY=NJ s 4 4
FARMS DAIRY).
WALSH, WILLIAM ..o, SIMSBURY .....cccccceiiine CT New England ................. 4 4
WAWA DAIRY FARMS WAWA .......... PA Mid Atlantic ...........c..co.e... 1 1
WAY-HAR FARMS .... BERNVILLE .. PA NY=NJ s 3A 3B
WENDTS DAIRY DIV NIAGARA CO . NIAGARA FALLS NY | 5 5
WENGERTS DAIRY, INC .............. ... | LEBANON ............ PA Mid Atlantic ...........cc.ceeee 1 1
WEST LYNN CREAMERY, INC .......ccccooriiirinnn. LYNN o MA New England .................. 1 1
WHITTIER CREAMERY COMPANY, INC ............... SHREWSBURY .............. MA New England .................. 1 1
WINSOR, S. B. DAIRY, INC RI New England . 1 3B
WRIGHT'S DAIRY FARM, INC RI New England .................. 4 4
BROADACRE DAIRIES .......cccooiiiiiiiiiiccc POWELL .....coooiiiiiins TN | 5 1
CAROLINA DAIRIES .... KINSTON ......... NC Carolina .. 1 OOB 5/98
COBURG DAIRY, INC . N. CHARLESTON ... SC Carolina .. 1 1
DAIRY FRESH, LP ... .... | WINSTON-SALEM .. NC Carolina 1 1
DEAN MILK CO ....oooiiiiiiiiiiin s LOUISVILLE ................... KY Louis-Lex-Evans ............. 1 1
FLAV-O-RICH, INC .....ccocviiiiiiiiiniccs BRISTOL ....ccocvieiiene VA Carolina ........ccccceveiiinnnns 2 1
FLAV-O-RICH, INC .. FLORENCE .. SC Carolina .......cccccoeveiinns 1 1
FLAV-O-RICH, INC .. LONDON ...... KY Louis-Lex-Evans ............. 1 1
FLAV-O-RICH, INC ...... WILKESBORO ..... NC Carolina .......cccccoeeveiinns 1 1
GOLDEN GALLON, INC ......ccociiiiiiiiiiiinieie CHATTANOOGA . TN Southeast .........ccccceeeenis 1 1
HOOSIER DAIRY, INC. WAS: HOLLAND DAIRIES, | HOLLAND .......cccccevune IN Louis-Lex-Evans ............. 1 1
INC.
HUNTER FARMS ... CHARLOTTE ....ccecvvnee NC Carolina 1 1
HUNTER FARMS HIGHPOINT . Carolina 1 1
IDEAL AMERICAN DAIRY .....coooiiiiiiiiiiiceiee EVANSVILLE .................. IN Louis-Lex-Evans ............. 1 1
JACKSON DAIRY ...ociiiiiiiiiiniicici s DUNN ... NC Carolina 1 3B
JERSEY RIDGE DAIRY, INC ... KNOXVILLE .. TN ] 5 3B
LAND-O-SUN DAIRIES, INC ... KINGSPORT .... TN Carolina .. 1 1
LAND-O-SUN DAIRIES, INC ... PORTSMOUTH ... VA Carolina .. 2 2
LAND-O-SUN DAIRIES, INC SPARTANBURG ............ SC Carolina 1 1
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MAOLA MILK & ICE CREAM CO .......ccccvvvveeeeees NEW BERN Carolina 1 1
MAPLEVIEW FARMS HILLSBORO . Carolina .. 1 3B
MARVA MAID DAIRY NEWPORT NEWS .......... VA Carolina 2 2
MAYFIELD DAIRY FARMS, INC .....cccccccvvvveiiireinns ATHENS ..., Southeast ......ccccceevvveennen. 1 1
MILKCO, INC ...coeeviveeiee e ASHEVILLE .. Carolina ......ccoeveevvveeennnen. 1 1
NORTH CAROLINA ST. UNIV. ... RALEIGH ...... Carolina ......ccooveevvveeennnen. 6A 6B
PEELER JERSEY FARMS, INC .... GAFFNEY ..... Carolina ......ccceeevvveeennen. 1 OOB 10/98
REGIS MILK CO ...coeeevieeeieeeens CHARLESTON Carolina ......ccoeeevvveeennen. 1 1
SOUTHERN BELLE DAIRY, INC ... .... | SOMERSET ..... Southeast ........cccceeeeeuneenn. 1 1
SUPERBRAND DY. PRODS., INC ......cccoeeeeveeennn. GREENVILLE ................. Carolina ......cooeeeevveeennen. 1 1
SUPERBRAND DAIRY, INC .....ccoociiiieeeeeiiieee e HIGHPOINT ......cccvveeeen. Carolina .....ccoceeeeeeeeinnns 1 1
UCMILK CO .ccovveeeeeeeeiie. MADISONVILLE Louis-Lex-Evans 1 1
WESTOVER DAIRIES .... | LYNCHBURG .. . Carolina .....cccceeeene 1 1
WINCHESTER FARMS DAIRY ...ocooviiiviiieeeeeeien. WINCHESTER ................ Louis-Lex-Evans ............. 1 1
Florida
BORDEN, INC. (TRI-STATE DAIRY) ..cc.ccceevrrenrne. MIAMI e, FL Southeast Florida ........... 1 OOB 4/97
FARM STORES, INC. (REW JB DAIRY PLANT | MIAMI ...ccoooiiiiiiiiiiiienn FL Southeast Florida ........... 1 OOB 10/98
ASSOCIATES dba FARM STORES).
GOLDEN FLEECE DAIRY ..ccviiiiiiee e LECANTO ..coocoviveeiiieene FL Tampa Bay .......cccceeeueene 4 4
GUSTAFSON'S DAIRY, INC ....ooiiiiiiiieeiiee e GREEN COVE ................ FL Upper Florida .................. 1 1
M&B DAIRY PRODUCTS, INC ... TAMPA Tampa Bay ............. 1 3B
MCARTHUR DAIRY, INC ............ MIAMI Southeast Florida ... 1 1
PUBLIX SUPER MKTS., INC ... DEERFIELD BEACH ...... FL Southeast Florida ... 1 1
PUBLIX SUPER MKTS., INC ....ccocceeeiiiiiiieeeeeees LAKELAND ......ccocvvveeennnn. FL Tampa Bay ............. 1 1
RYAN FOODS COMPANY, WAS: LONGLIFE | JACKSONVILLE ............. FL Southeast .......cccccevvveennen. 2 2
DAIRY PRODUCTS, INC.
SUPERBRAND DAIRY PRODUCTS, INC ............... MIAMI oo, Southeast Florida ........... 1 1
SUPERBRAND DAIRY PRODUCTS, INC ............... PLANT CITY ... Tampa Bay ............. 1 1
T.G. LEE FOODS, INC., WAS: LIFE STYLE/DIV | ORANGE CITY Upper Florida 1 1
TG LEE FOODS.
T.G. LEE FOODS, INC ...coceiivie e ORLANDO .....cccvvverenn FL Tampa Bay .......cccceeeueene 1 1
VELDA FARMS, INC .... ... | MIAMI FL Southeastern Florida ...... 1 1
VELDA FARMS, INC ....oooiiiiiviiee e ST. PETERSBURG ........ FL Tampa Bay .......cccceeeueene 1 1
VELDA FARMS, INC .....oooiiiiiiiecceeecee et WINTER HAVEN ............ FL Tampa Bay .......ccccceeeeenee 1 1
WIGGINS DAIRY PRODUCTS, INC ....c..ccecvvveeenn PLANT CITY ..ooviveeiieeens FL Tampa Bay .......cccceeeueene 1 1
Southeast
ALCORN STATE UNIVERSITY ..o, LORMAN ......cccovveeiieeens Southeast 6A 6B
ARKANSAS DEPT. OF CORREC . GRADY ...... Southeast ... 6A 6B
AVENT’S DAIRY NC ....... OXFORD ...... Southeast ... 1 1
BARBER PURE MILK CO ..... BIRMINGHAM Southeast ... 1 1
BARBER PURE MILK CO ..... .... | MOBILE ........... Southeast ... 1 1
BARBER PURE MILK CO .....ocooiviieeeeeieiiieeeee e MONTGOMERY Southeast 1 1
BARBE'S DAIRY, INC ....ccooiiiiiiieeeee e WESTWEGO ........cc.o..... Southeast 1 1
BORDEN, INC ....oooeeiiviiiiieeeeeeeee BATON ROUGE Southeast ... 1 OOB 10/98
BORDEN MILK PRODUCTS, LLC LAFAYETTE ...cccccevevneens Southeast 1 1
BORDEN MILK PRODUCTS, LLC ......cccovvvveeeeeeins MONROE ........cccovvveeennn. Southeast .......cccceeeeevnnnns 1 1
BROWNS VELVET DAIRY PRODUCTS (SOUTH- | NEW ORLEANS Southeast .........cccevvveeneee. 1 1
ERN FOODS GROUP, LP).
CENTENNIAL FARMS DAIRY, INC .......cccooveevineens ATLANTA ..o, Southeast .........cccevvveenneen. 1 1
COLLEGE OF THE OZARKS ........ POINT LOOKOUT Southwest Plains . 1 6B
COUNTRY DELITE FARMS, INC ... | NASHVILLE ......... . Southeast ............. 1 1
DAIRY FRESH CORP ....ooooeiiiiiitieeeeee e BAKER .....oooeevveivivieeneen, Southeast .......cccceeeevennnns 1 1
DAIRY FRESH CORP .....ccocviieiieeeec e COWARTS ....cocveveeiee, Southeast 1 1
DAIRY FRESH CORP .. HATTIESBURG Southeast ... 1 1
DAIRY FRESH CORP ..... PRICHARD ...... Southeast ... 1 1
DASI PRODUCTS, INC ............... DECATUR ... Southeast ... 2 2
ETOWAH MAID DAIRIES, INC ... CANTON .... Southeast ... 4 4
FLAV-O-RICH, INC .....cccooveeeeenne .... | CANTON ....... . Southeast ... 1 1
FOREMOST DAIRY, INC ...coceeiiieeeiee e SHREVEPORT ............... Southeast 1 1
GEORGIA STATE PRISON .....coooviivieeeeeeeciiveee e REIDSVILLE .................. Southeast ......ccccoeevvveennen. 6A 6B
GOLD STAR DAIRY ....ccccvvvenes LITTLE ROCK ..... Southeast .........ccceuvveeneen. 1 1
HERITAGE FARMS DAIRY ..... MURFREESBORO . TN Southeast ......ccccceevvveenen. 1 1
HILAND DAIRY CO .. FAYETTEVILLE ... AR Southwest Plains ............ 1 1
HILAND DAIRY CO .. FORT SMITH ... AR Southwest Plains ............ 1 1
HILAND DAIRY CO .. .... | SPRINGFIELD . .. | MO Southwest Plains ............ 1 1
HUMPHREY DAIRY ..oooiiiiiciee ettt HOT SPRINGS ............... AR Southeast ......ccccceevvveenen. 3A 3B
KINNETT DAIRIES, INC ...ccoeeiiieeiee e COLUMBUS ......cccceeeuvee. GA Southeast .........cccevveeeneen. 1 1
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KLEINPETER DAIRY, INC ...cccootiiiiieieienieneseeiene BATON ROUGE ............. LA Southeast ......ccccoveeererienns 1 1
LOUISIANA STATE PENITENTIARY .... | ANGOLA . Southeast ... OOB 12/95
LOUISIANA TECH ...oooiiiiiiiiieiieicie e RUSTON Southeast ........ccccevereinenns 6A 6B
LUVEL DAIRY PRODUCTS, INC ......ccccovvveiireenne KOSCIUSKO ......ccooeveee. Southeast ........cccoevervrnenns 1 1
MAYFIELD DAIRY ...ooiiiiiiiiiieiineenre e BRASELTON ... " Southeast ... 1 1
MEADOW GOLD DAIRIES, INC. (SOUTHERN | HUNTSVILLE .................. Southeast .......ccccoeververienns 1 1
FOODS GROUP, LP).
MID-AMERICA DAIRYMEN, INC ....ccooevvrieiiniiene LEBANON ......coccveirrirnnn. Southwest Plains ............ 1 OOB 8/98
MISSISSIPPI STATE UNIVERSITY ... | MISS. STATE . Southeast 6A 6B
NEW ATLANTA DAIRIES, INC .....cccooviiiiiciiiienne ATLANTA s Southeast 1 1
PEELER JERSEY FARMS, INC .......cccoovviviiinienns ATHENS ... Southeast 1 1
PUBLIX SUPERMARKETS, INC .... .... | LAWRENCEVILLE .| GA Southeast ... 1 1
PURITY DAIRIES, INC ................ ... | NASHVILLE ......... .| TN Southeast ... 1 1
RYAN FOODS COMPANY ... ... | MURRAY ...... .| KY Southeast ... 2 1
SAVANNAH MANUFACTURING COMPANY—A | SAVANNAH .......ccccoovvnene GA Southeast .........ccceecverene 2 2
HERSHEY FOODS COMPANY.
SOUTHERN UNIVERSITY ...ooiiiiiiiiiieneeeceee, BATON ROUGE ............. LA Southeast ........cccoceevernenns 6A 6B
SUPERBRAND DY. PRODS., INC .....cccccecvevrrnnn. HAMMOND .......cccccovvnnn. Southeast ........cccoevereinenns 1 1
SUPERBRAND DY. PRODUCTS, INC . MONTGOMERY Southeast ... 1 1
TURNER HOLDINGS, LLC ................ ... | COVINGTON ... . Southeast ... 1 2
TURNER HOLDINGS, LLC ...ccoiiiiiiieienecenieeeee FULTON ..o, Southeast ........ccoeverrerenns 1 1
TURNER HOLDINGS, LLC WAS: COLEMAN | LITTLE ROCK ................ Southeast .........ccceeeverene 1 1
DAIRY, INC.
TURNER HOLDINGS, LLC WAS: FOREST HILL | MEMPHIS ........ccccovnnee. TN Southeast ........ccccoeeveenenns 1 1
DAIRY.
Mideast
ARPS DAIRY, INC ....... .... | DEFIANCE .... Ohio Valley .......ccccevveneens 1 1
BAREMAN DAIRY, INC .............. .... | HOLLAND ..... Southern Michigan .......... 1 1
BARKER'S FARM DAIRY, INC ... .... | PECKS MILL . Ohio Valley .......ccccevvnns 4 4
BROUGHTON FOODS CO .....ccccoveiirrenrenienneneenens MARIETTA ..o, Ohio Valley .......cccceevveeens 1 1
BRUNTON DAIRY ..ooiiiiiiiiienieseene e ALIQUIPPA ......cccviins E Ohio-W Penn .............. 4 4
BURGER DAIRY CO .....cccoeenueniennn. NEW PARIS .. . Indiana .......ccoceevireinennn, 1 1
BURGER, C.F., CREAMERY, INC DETROIT ......... . Southern Michigan .......... 2 2
CALDER BROTHERS DAIRY ..... LINCOLN PARK .. Southern Michigan .......... 1 1
COLTERYAHN DAIRY, INC. .............. PITTSBURGH .. PA E Ohio-W Penn .............. 1 1
CON-SUN FOOD INDUSTRIES, INC oo | ELYRIA ..ot ..| OH E Ohio-W Penn .............. 1 1
COOK'’S FARM DAIRY, INC .....ccovriiieniieenreeeene ORTONVILLE ........c....... MI Southern Michigan .......... 4 4
COUNTRY DAIRY .ottt NEW ERA .....ccooveinnn. MI Southern Michigan .......... 4 4
COUNTY FRESH, INC ......ccccveue GRAND RAPIDS . .| MI Southern Michigan .......... 1 1
CROOKED CREEK FARM DAIRY ROMEO ............... .| MI Southern Michigan .......... 4 4
DEAN DAIRY PRODUCTS CO ... SHARPSVILLE PA E Ohio-W Penn .............. 1 1
DEAN FOODS COMPANY ......... ... | ROCHESTER .. IN Indiana .......ccoceevireinennn, 1 1
DIXIE DAIRY CO ....cceovvrveeiriieienns ... | GARY ... | IN Indiana .......ccocceevreennennnn. 1 OOB 4/98
EASTSIDE JERSEY DAIRY, INC ....cccccoiiieiiiiene ANDERSON ......cccovvennne IN Indiana .......ccoceevviienennn, 1 1
ELMVIEW DAIRY ..ot COLUMBUS ..o PA E Ohio-W Penn .............. 4 OOB 1/97
EMBEST, INC .... | LIVONIA .| Ml Southern Michigan .......... 1 1
FIKE, R BRUCE & SONS DAIRY ....ccccoovnveiinianns UNIONTOWN .....cccoeeveeee. PA E Ohio-W Penn .............. 1 1
FISHER'S DAIRY, R.V. FISHER ........ccccovviiiiiniinne PORTERSVILLE ............. PA E Ohio-W Penn .............. 4 4
FLEMINGS DAIRY ....ccccovveennne. ... | UTICA .............. OH Ohio Valley .......... 1 1
GALLIKER DAIRY CO ...cooocvvviriieine .... | JOHNSTOWN .. .. | PA E Ohio-W Penn ... 2 2
GLEN EDEN FARM-DIANNE TEETS ... .... | ROCHESTER ......ccc.o.... PA E Ohio-W Penn ... 4 OOB 11/98
GOSHEN DAIRY COMPANY ............. ... | NEW PHILADELPHIA ..... OH E Ohio-W Penn 1 1
GREEN VALE FARM ............... .... | COOPERSVILLE ............ MI Southern Michigan .......... 4 4
GREEN VALLEY DAIRY ...ociiiiiiiienieieneeeeie e GEORGETOWN ............. PA E Ohio-W Penn .............. 1 3B
GUERNSEY FARMS DAIRY ....ccoooiniiienricienreseene NORTHVILLE ................ MI Southern Michigan .......... 1 1
HARTZLER FAMILY DAIRY .... oo | WOOSTER ..cooviveiiinen, OH E Ohio-W Penn 1 3B
HILLSIDE DAIRY CO ............... .... | CLEVELAND HGHTS ..... OH E Ohio-W Penn 1 1
HUTTER FARM DAIRY ......... ... | MT. PLEASANT ... .. | PA E Ohio-W Penn. 4 4
INVERNESS DAIRY, INC .. CHEBOYGAN .. MI Michigan U P ....... 1 1
JACKSON FARMS ............. .... | NEW SALEM ... .. | PA E Ohio-W Penn 4 4
JILBERT DAIRY, INC ...cocoiiiiiiiieenecee e MARQUETTE ......c.cco.ee. MI Michigan U P ......ccoceeee. 1 1
JOHNSON'S DAIRY, INC ..ot ASHLAND ....ccooveiiriinns KY Ohio Valley .......cccceevereens 1 OOB 5/97
KERBER'’S DAIRY .... | N. HUNTINGDON . E Ohio-W Penn 1 3B
KROGER COMPANY, THE ...cccoooiiiiniciinicieneene INDIANAPOLIS ............... Indiana .......ccoceviieenennn, 1 1
LANSING DAIRY, INC (MELODY FARMS, INC.) ... | LANSING .........cccccvrvennne MI Southern Michigan .......... 1 1
LIBERTY DAIRY CO ...ooiiiiiiienieeiienienieeie e EVART ....cccovee MI Southern Michigan .......... 1 1
LONDON'’S FARM DAIRY, INC .. PORT HURON . MI Southern Michigan .......... 1 1
MAPLEHURST FARMS, INC ...... .... | INDIANAPOLIS ... | IN Indiana .......ccoceviieenennn, 1 1
MARBURGER FARM DAIRY, INC ......ccccooveiiriinne EVANS CITY ..coeiienn. PA E Ohio-W Penn 1 1
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MCDONALD DAIRY COMPANY ....ccooviviiiiiienerinnnnns FLINT e Southern Michigan .......... 1 1
MCMAHONS DAIRY, INC ALTOONA ... | PA e 5 Oo0oB
MEADOW BROOK DAIRY ERIE ..o E Ohio-W Penn .............. 1 1
MEYER H & SONS DAIRY ...ooiiiiiiiiieieeeee s CINCINNATI Ohio Valley ......ccccceveeeee. 1 1
MICHIGAN DAIRY ....cccooveiieiinne LIVONIA ........... Southern Michigan .......... 1 1
ALBERT MIHALY & SON DAIRY LOWELLVILLE OH E Ohio-W Penn .............. 4 4
OBERLIN FARMS DAIRY, INC ... CLEVELAND ......ccccuvveeee. OH E Ohio-W Penn .............. 1 1
OSBORN DAIRY ..ooveiiiiiiiiiieeenn. SAULT STE MARI Mi Michigan U P ... 4 4
PLEASANT VIEW DAIRY CORP HIGHLAND IN Indiana ........ccooeeeeiiieeens 1 1
PRAIRIE FARMS DAIRY, INC ....ccccccoiiiiiiiiiiieeens FT. WAYNE IN Indiana ........ccoooeeeiiiennne 1 1
PRAIRIE FARMS DAIRY, INC WAS: ROELOF | GALESBURG ................. Mi Southern Michigan .......... 1 1
DAIRY.
QUALITY CREAMERY, INC ....cooiiiiiiiieeiiee e COMSTOCK PARK ........ Mi Southern Michigan .......... 1 OOB 7/98
QUALITY DAIRY CO B.T.U ..... LANSING ............ Southern Michigan .......... 1 1
REITER DAIRY CO ......ccccveeeee. SPRINGFIELD . Ohio Valley ........cccceeenee. 1 1
REITER DAIRY, INC AKRON ............ . E Ohio-W Penn .... 1 1
SANI DAIRY e JOHNSTOWN .....cccovnnene E Ohio-W Penn .............. 2 OOB 1/99
SCHENKEL'S ALL-STAR DAIRY, INC .......cccccceeee.. HUNTINGTON ........cc...... Indiana ........ccooeeeeiiienene 1 1
SCHIEVER FARM DAIRY .....ccccccovne HARMONY ...... E Ohio-W Penn ... 1 3B
SCHNEIDERS DAIRY, INC PITTSBURGH E Ohio-W Penn ... 1 1
SMITH DAIRY PRODUCTS CO ...ccoceveeeieiiiieeeeennn ORRVILLE ......cccovvvnieen. Ohio Valley .......cccceveeneen. 1 1
SMITH DAIRY PRODUCTS CO ....ccoccveiiirieeriieeene RICHMOND Ohio Valley ......cccceveeenee. 1 1
STERLING MILK CO ......ccceevneen. WAUSEON ... Ohio Valley ......ccccceveeeee. 1 1
SUPERIOR DAIRIES, INC .... SAGINAW ..... Southern Michigan .......... 1 1
SUPERIOR DAIRY, INC . CANTON .... E Ohio-W Penn ... 1 1
TAMARACK FARMS ....... NEWARK ...... Ohio Valley .......... 1 1
TAYLOR MILK CO., INC . .... | AMBRIDGE E Ohio-W Penn .... 2 OOB 11/98
THE SPRINGHOUSE ......coociiiiieeieeieeeeee e EIGHTY FOUR E Ohio-W Penn .............. 4 4
TOFT DAIRY INC ..o SANDUSKY ...ocoviiiiiinenn. Ohio Valley ......cccceeeeene. 2 2
TOLEDO MILK PROCESSING, INC. (COUNTRY | MAUMEE .......cccccoceiennn. Ohio Valley ......ccccceeennen. 1 1
FRESH OF OHIO).
TRAUTH, LOUIS DAIRY ............. NEWPORT ... Ohio Valley ......ccccceeennen. 1 1
TURNER DAIRY FARMS, INC ... PITTSBURGH E Ohio-W Penn ............... 1 1
UNITED DAIRY FARMERS ........ CINCINNATI .... Ohio Valley ......ccccceeennen. 1 1
UNITED DAIRY, INC Ohio Valley ......cccceeeennee. 1 1
UNITED DAIRY, INC E Ohio-W Penn .............. 1 1
VALLEY RICH DAIRY Ohio Valley ......ccceveeeee 2 2
WHITE KNIGHT PACKAGING CORP. (PARMA- | WYOMING ........ccccoeeennee. Southern Michigan .......... 1 1
LAT WHITE KNIGHT PKG. CORP.).
YOUNG'S JERSEY DAIRY, INC ...ccoccviiiiiiiiieeeenne YELLOW SPRINGS ....... OH Ohio Valley .......ccccceeennen. 4 4
Upper Midwest
AYSTA DAIRY, INC ..o VIRGINIA ... MN Upper Midwest ................ 1 1
CASS-CLAY CREAMERY, INC .. FARGO Upper Midwest .. 1 1
CASS-CLAY CREAMERY, INC ....cccccciiiiiiiiieeeeene GRAND FORKS ............. ND Upper Midwest ................ 1 1
CASS-CLAY CREAMERY, INC .....ccocoieiriieiiiieee MANDAN ... Upper Midwest ................ 2 2
CENTRAL MINNESOTA ..ot SAUK CENTRE Upper Midwest .. 1 1
COUNTRY LAKE FOODS, INC. (LAND O'LAKES, | BISMARCK ........cccccevene Upper Midwest ................ 2 2
INC.).
COUNTRY LAKE FOODS, INC. (LAND O'LAKES, | THIEF RIVER FALLS ..... MN Upper Midwest ................ 1 1
INC.).
COUNTRY LAKE FOODS, INC. (LAND O'LAKES, | WOODBURY .........cccc... MN Upper Midwest ................ 1 1
INC.).
DEAN FOODS CO ...oooiiiiiiieiiieiie e HARVARD ......ccccoooveninns IL Chicago Regional ........... 1 1
DEAN FOODS CO .. HUNTLEY ..o IL Chicago Regional ........... 1 1
FOREMOST FARMS USA ... DEPERE ......ccccovviieninns wi Chicago Regional 1 1
FOREMOST FARMS USA ... WAUKESHA . Wi Chicago Regional ... 1 1
FOREMOST FARMS USA ... WAUSAU ...... Wi Chicago Regional ... 1 1
FRANKLIN FOODS ...... DULUTH ....... MN Upper Midwest ........ 1 1
HANSENS DAIRY, INC ............ GREEN BAY . WI Chicago Regional ... 2 OOB 1/99
HASTINGS COOPERATIVE .......... ... | HASTINGS ... MN Upper Midwest ........ 1 1
KOHLER MIX SPECIALTIES, INC .......cccoeiiieeeen. WHITE BEAR LAKE ....... MN Upper Midwest ................ 2 2
KWIK TRIP DAIRY et LA CROSSE ......ccccceeenn. Chicago Regional ........... 1 1
LAMERS DAIRY, INC .. ... | KIMBERLY .... Chicago Regional ... 2 1
LIFEWAY FOODS, INC ....oooiiiiiiiiiiieeeiiiieeeee e SKOKIE ..ot Chicago Regional ........... 2 1
MARIGOLD FOODS, INC ....cceiiiieiieiieeiee e CEDARBURG Chicago Regional ........... 1 1
MARIGOLD FOODS, INC ..... MINNEAPOLIS MN Upper Midwest ................ 1 1
MARIGOLD FOODS, INC ........ ROCHESTER .. MN Upper Midwest ................ 1 1
MEYER BROTHERS DAIRY .... ... | WAYZATA ... .. | MN Upper Midwest ................ 1 1
MOM’S DAIRY ..ot GIBBON .....ccovveviieieienne MN Upper Midwest ................ 2 3B
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MULLER-PINEHURST, INC ..., ROCKFORD ................... IL Chicago Regional ........... 1 1
NORTH BRANCH DAIRY, INC ... .... | NORTH BRANCH Upper Midwest 1 OOB 7/98
OAK GROVE DAIRY ..ooiiiieiiee e eee e saee e Upper Midwest 1 1
OBERWEIS DAIRY, INC Chicago Regional 1 1
POLLARD DAIRY, INC .............. Michigan U P .......... 1 1
SCHROEDER MILK CO., Upper Midwest ........ 1 1
STAR SPECIALTY FOODS, INC. (MORNING- WI Chicago Regional 1 2
STAR FOODS, INC.).
SWISS VALLEY FARMS CO ....ccoovvvvvvvveeveeeeeeeeeeeens CHICAGO ....coevvvvvveeeees Chicago Regional ........... 1 1
TETZNER DAIRY .ooiiiiiiiiiiiiiiiieiiiiiiiii WASHBURN ......cccceevnnne Upper Midwest ................ 4 4
UNITED WORLD IMPORTS ....ccciiiiiiieeiieneeiee CHICAGO ....ccceovveerrenen. Chicago Regional ........... 2 3B
VERIFINE DAIRY PRODUCTS CO .... | SHEBOYGAN .. . Chicago Regional ... 1 1
WEBERS, INC ... MARSHFIELD ...coocvveeeeeee | WE e 5 3B
Central
ALBERS DAIRY ..otiiiiiiiiiiiiiiiiieiiiiiinsiisninneinnnnnnnns BARTELSO .........eceee. IL S llI-E Missouri ................ 2 4
ANDERSON-ERICKSON DAIRY CO ....cccccvvvvvnnnnnne DES MOINES ................ 1A o)1V 1 1
W.H. BRAUM, INC ......cotviiiiiiiiiiiiiiiniiiiiiiinnnnns TUTTLE .o OK Southwest Plains ............ 1 1
CENTRAL DAIRY & ICE CREAM JEFFERSON CITY . MO | 5 5
CHESTER DAIRY CO ................. CHESTER ............ S III-E Missouri ..... 1 1
DAIRY GOLD FOODS CO ....... CHEYENNE ..... Eastern Colorado .... 1 1
DEPT. OF CORRECTIONS ..... CANON CITY Eastern Colorado .... 4 6B
DILLON DAIRY CO .....cccceeeueee. .... | DENVER ....... . Eastern Colorado .... 1 1
ELDON MOSS ...oooiiiiiiiieiiee e cerireee et IOWA CITY oo, 011177 T 4 4
FARM FRESH DAIRY, INC ..., CHANDLER .....cccvvvvieenn Southwest Plains 1 1
GALESBURG CORR. CENTER ......... GALESBURG .. Central lllinois ...... 6A 6B
GILLETTE DAIRY OF BLACK HILLS RAPID CITY i | SD | i 2 2
GRAFF DAIRY, LLC .....ovvvvvvvviens GRAND JUNCTION ........ cO Western Colorado ... 1 3B
GRAVES DAIRY ....... BELLVUE ............. Eastern Colorado .... 4 4
HILAND DAIRY CO .. .... | NORMAN ... . Southwest Plains .... 1 1
HILAND DAIRY CO oot WICHITA .., Southwest Plains ............ 1 1
JACKSON ICE CREAM CO ....ovvvveeeiiiiiiieee e HUTCHINSON ................ KS Southwest Plains ............ 1 1
KANSAS STATE UNIV ............. MANHATTAN ... KS Greater Kansas City ....... 6A 6B
KARL'S FARM DAIRY, INC .... | NORTH GLENN ... (ef0] Eastern Colorado 4 4
LAESCH DAIRY CO .ot BLOOMINGTON .. IL S III-E Missouri ..... 1 OOB 6/98
LAND O’LAKES, INC. FLUID DAIRY DIVISION ...... | SIOUX FALLS . SD E South Dakota ... 1 1
LAND—-O-SUN DAIRIES, INC ......ceoeeiiiiiiiii. O’FALLON ....... .| IL S III-E Missouri ................ 1 1
LENZ DAIRY oot PRAIRIE HOME .............. MO Greater Kansas City ....... 4 4
LONGMONT DAIRY FARM ..o, LONGMONT ... CcO Eastern Colorado ............ 4 4
LOWELL-PAUL DAIRY, INC ... GREELEY ........ co Eastern Colorado .... 4 4
MARTIN DAIRY, INC ......cccceennn. HUMANSVILLE MO S IlI-E Missouri ........ 2 4
MEADOW GOLD DAIRIES, INC .... DELTA .......... Western Colorado ... 1 1
MEADOW GOLD DAIRIES, INC .... ENGLEWOOD Eastern Colorado .... 1 1
MEADOW GOLD DAIRIES, INC .... .... | GREELEY ........ Eastern Colorado .... 1 1
MEADOW GOLD DAIRIES, INC ......cccooeiieiieiei. LINCOLN .......ccceeeiiis Nebraska-W lowa ........... 1 1
MEADOW GOLD DAIRIES, INC ....cceooviiiiiieeeeeee TULSA .o Southwest Plains ............ 1 1
MID-STATES DAIRY COMPANY .. .... | HAZELWOOD .. S III-E Missouri 1 1
PATKE FARM DAIRY oo, WASHINGTON S IlI-E Missouri 1 3B
PEVELY DAIRY CO oot ST LOUIS ... S III-E Missouri 1 1
PRAIRIE FARM DAIRIES, INC ... CARLINVILLE .. S IlI-E Missouri .. 1 1
PRAIRIE FARMS DAIRY, INC .... GRANITE CITY S IlII-E Missouri .. 1 1
PRAIRIE FARMS DAIRY, INC .... OLNEY .......... S IlI-E Missouri .. 1 1
PRAIRIE FARMS DAIRY, INC .... PEORIA ..... Central lllinois ... 1 1
PRAIRIE FARMS DAIRY, INC .... .... | QUINCY ..... . S IlI-E Missouri .. 1 1
RADIANCE DAIRY i, FAIRFIELD ..................... o)1V 4 4
ROBERTS DAIRY CO ..ovvviiiiiieiiiiiene e eeiiiieee e DES MOINES ................. loWa ..o, 1 1
ROBERTS DAIRY CO .. IOWA CITY ...... o)1V 1 1
ROBERTS DAIRY CO .. KANSAS CITY . Greater Kansas City ....... 1 1
ROBERTS DAIRY CO ..... OMAHA ...... Nebraska-W lowa ... 1 1
ROBINSON DAIRY, INC .......... DENVER .... Eastern Colorado .... 1 1
ROYAL CREST DAIRY, INC .... .... | DENVER .... . Eastern Colorado .... 1 1
SAFEWAY STORES, INC ....cccooiiieeeeee e DENVER ....ccccoovveeiiieens Eastern Colorado ............ 1 1
SCHRANT ROADSIDE DAIRY (ROADSIDE | WINSIDE .......ccccceeeineeen. Nebraska-W lowa ........... 4 4
DAIRY).
SHOENBERG FARMS, INC. DBA FARM FRESH, | ARVADA .......ccccooeieiiinnnn. CcO Eastern Colorado ............ 1 1
INC.
SINTON DAIRY FOODS CO., LLC .....ccccvvvvvvvvvrirenns COLORADO SPRINGS .. | CO Eastern Colorado ............ 1 1
SOUTH DAKOTA STATE UNIV ..... BROOKINGS SD E South Dakota 6A 6B
STAR DAIRY, INC .........ccceeein .... | MULHALL ..... OK Southwest Plains .... ® 4
SWAN BROS. DAIRY, INC ...cooeeiiiiiiiieeeeeeiiieieeeen CLAREMORE OK Southwest Plains 4 4
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Plant name City State October 1997 status 1 stgtus 1

SWISS VALLEY FARMS CO .....cococvvvveeeeeeeiieeeee, Chicago Regional ........... 1 3B

SWISS VALLEY FARMS CO ... Chicago Regional ... 1 1

WELLS DAIRY, INC ...coooviiieie e Nebraska-W lowa ........... 1 1

WELLS DAIRY, INC ..oooiiiiiieieeeee e Nebraska-W lowa ........... 1 1

WESTERN DAIRYMEN COOP, INC . RIVERTON . Eastern Colorado .... 2 OOB 11/97

WILD’'S BROTHER'S DAIRY ...oooiiiiieeiieeeceeeeieen EL RENO ...ccccooieeiineens Southwest Plains ............ 4 4

Southwest

BELL DAIRY PRODUCTS, INC ....coooiieeiieeeeveeee LUBBOCK .....cccovveeeireenns TX New Mex-W Texas ......... 1 1

CREAMLAND DAIRIES .......ccvvee.e ALBUQUERQUE . NM New Mex-W Texas ......... 1 1

DAVID'S SUPERMARKETS, INC GRANDVIEW ... TX TEXAS eveeeiveieeciieeeeitieeenns 1 1

FARMERS DAIRIES .........cccveeen. ... | ELPASO ...... X New Mex-W Texas ......... 1 1

HOBBS DRIVE IN DAIRY ....oooiiiiieicieeeeeeeeieee s HOBBS .......coovvivieeeen, NM New Mex-W Texas ......... 4 OOB 8/98

HYGEIA DAIRY oottt CORPUS CHRISTI ......... TX Texas 1 1

H. E. BUTTS GROCERY CO ... .... | HOUSTON . Texas ... 1 1

H. E. BUTTS GROCERY CO ...cccceeevievecveee e SAN ANTONIO ............... TX Texas 1 1

LAND O’ PINES ..o LUFKIN oo, TX TEXAS .evveeeeeeiiiieeeeeeeeiinns 1 OOB 3/97

LANE’S DAIRY ...ooviivieiieeeviieeee EL PASO ... TX New Mex-W Texas ......... 4 4

LILLY DAIRY PRODUCTS, INC . BYRAN ........... TX TEXAS wevveeivieeeitieeeeitieeenns 1 1

LOS LUNAS DAIRY ...cccocveeiieene ALBUQUERQUE . NM New Mex-W Texas ......... 4 4

MICKEY’S DRIVE IN DAIRY .... ALBUQUERQUE ............ NM New Mex-W Texas ......... 4 4

MIDWEST MIX CO ..ooooiiieeciiee e .... | SULPHUR SPRINGS ..... TX TEXAS wevveevvireeiirieesiiieaainns 2 2

MILK PRODUCTS, LLC WAS: BORDEN, INC ........ ALBUQUERQUE ............ NM New Mex-W Texas ......... 1 OOB 6/98

MILK PRODUCTS, LLC WAS: BORDEN, INC ........ AUSTIN .o, TX Texas 1 1

MILK PRODUCTS, LLC WAS: BORDEN, INC ........ CONROE ... TX Texas ... 1 1

MILK PRODUCTS, LLC WAS: BORDEN, INC ........ DALLAS ..... TX Texas 1 1

MILK PRODUCTS, LLC WAS: BORDEN, INC ........ EL PASO .....ccccevvvveeeeen. TX New Mex-W Texas ......... 1 OOB 7/87

MORNINGSTAR SPECIALTY SULPHUR SPRINGS ..... TX TEXAS wevveevvieeeiiieeesiiieeannns 2 2

MOUNTAIN GOLD DAIRY .......... CARRIZOZO ......ccccuue... NM New Mex-W Texas ......... 3A 3B

NATURE'S DAIRY, INC ..o ROSWELL ...ccocvvveeiieene NM New Mex-W Texas ......... 4 4

OAK FARMS DAIRIES ......oooiiiieeieeeeeee e DALLAS Texas 1 1

OAK FARMS DAIRIES . .... | HOUSTON .... Texas ... 1 1

OAK FARMS DAIRIES ......oooiiiieiieeeeeee e SAN ANTONIO Texas ... 1 1

OAK FARMS DAIRIES WAS: PURE MILK COM- | WACO Texas 1 1

PANY.

PLAINS CREAMERY ...ooiiiiiiiec e AMARILLO .....cccevvveee. TX New Mex-W Texas ......... 1 1

PRICES CREAMERY, INC ....ccooveeiviiieeiee e, EL PASO ...ccccooveeeiinen, TX New Mex-W Texas ......... 1 1

PROMISED LAND DAIRY ..ooviiiiiieeiiee e FLORESVILLE ................ TX TEXAS wevveevvireeiirieesiiieaainns 4 4

RANCHO LAS LAGUNAS SANTA FE New Mex-W Texas ......... 3A 3B

RASBAND DAIRY ..oiiiiiiecciiee e ALBUQUERQUE New Mex-W Texas ......... 4 4

SCHEPPS DAIRY, INC ....cooiiiiiiieieeieee e DALLAS ....cccoeeiieeiieeens TX Texas 1 1

SOUTHWEST DAIRY ...cccovveevvieeeienn. Texas ... 1 1

SUPERBRAND DAIRY PRODS, INC Texas ... 1 1

VANDERVOORTS DAIRY ..oooiiieeviee e Texas 1 1

ANDERSON DAIRY, INC ...ccooviiiiiiieeecie e LAS VEGAS Great Basin .........cc..c....... 1 1

GOLDEN WEST DAIRIES ....... WELLTON .... Central Arizona . 4 OOB 9/98

HETTINGA, HEIN & ELLEN ... | YUMA ........ . Central Arizona .... 4 4

JACKSON & COMPANY ...ccoiiiiieieeeicciirieee e PHOENIX ...ooeivvieeeiiieens Central Arizona 1 1

MEADOWWAYNE DAIRY ...oooiiiiiieiiiieeeiiee et COLORADO CITY .......... AZ Central Arizona 5 4

SAFEWAY STORES, INC ........... TEMPE ................ Central Arizona .... 1 1

SHAMROCK FOODS COMPANY .........ccue... PHOENIX ...... Central Arizona .... 1 1

SMITH'S FOOD & DRUG CENTERS, INC .............. | TOLLESON ... Central Arizona . 1 1

SUNRISE DAIRY ittt TAYLOR i | AZ | e 5 3B

BRIGHAM YOUNG UNIVERSITY ...cccceeiieieieeee, PROVO ....ccoceviiveeiieeen, Great Basin 6A 6B

BROWN DAIRY, INC ..o HOYTSVILLE . Great Basin 4 4

CHURCH OF JESUS CHRIST OF LATTER-DAY | SALT LAKE CITY ........... uT Great Basin 6A 6B

SAINTS.

COUNTRY BOY DAIRY .oooiiiiiieeieee e OGDEN ....cocvvveeiieeeien, uT Great Basin ........ccc.c....... 4 4

CREAM O'WEBER DAIRY, INC . SALT LAKE CITY uT Great Basin .........cccceueee.. 1 1

DARIGOLD, INC ....ccccceevveeeeieene BOISE ..... ID SW Idaho-E Oregon ....... 1 1

FALCONHURST DAIRY, INC ..... BUHL ...... ID Great Basin 1 1

FARM FRESH .....coooviiiiieceieee SALEM uT Great Basin 1 OOB 8/98

GOSSNER FOODS, INC ....ovviviiiiiiiieieeeveiiiiieeeee e LOGAN ...ccoiiiiiiiiiieneen, uT Great Basin 1 1

IDEAL DAIRY, INC ..o RICHFIELD .....ccccoevveenne. uT Great Basin ........ccc.c...... 4 4
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JOHNNY'S DAIRY oottt SOUTH WEBER ............. uT Great Basin 4 4
JONES DAIRY & HEALTH FOODS TAYLORSVILLE .. Great Basin 3A OOB 12/98
KDK, INC oottt Great Basin 1 1
MEADOW GOLD DAIRIES, INC .....cccceevvveeieeenee SW Idaho-E Oregon ....... 1 1
MEADOW GOLD DAIRIES, INC .... POCATELLO Great Basin 1 1
MEADOW GOLD DAIRIES, INC . SALT LAKE CITY Great Basin 1 1
MODEL DAIRY ...coviiviiiiieeviieeene RENO .....cccovees Great Basin 2 2
REED’S DAIRY, INC IDAHO FALLS Great Basin 4 4
ROSEHILL DAIRY ..oooiiiiieecieee e, MORGAN Great Basin 4 4
SLADES DAIRY WAS: DALE BARKER .................. MOUNT PLEASANT Great Basin 4 4
SMITH FOOD & DRUG CENTERS, INC ................. LAYTON Great Basin ........cc.......... 1 1
SMITH'S DAIRY oo BUHL ......... SW Idaho-E Oregon ....... 1 3B
STOKER WHOLESALE, INC ... BURLEY SW Idaho-E Oregon ....... 1 1
UTAH STATE PRISON ............ DRAPER Great Basin 6A 6B
UTAH STATE UNIVERSITY ...ccooiiiiieieeiee, LOGAN ......... Great Basin 3A 6B
WESTERN QUALITY FOOD PRODUCTS .... CEDAR CITY ... Great Basin 2 2
WINDER DAIRY ..ot SALT LAKE CITY ........... uT Great Basin 1 1

Pacific Northwest
ALLISON HARDY ..oooiiiieiiee et ELMA ..o, WA Pacific Northwest ............ 4 OOB 5/98
ALPENROSE DAIRY ..ooiiiiiiiiiiiee et PORTLAND ....ccocccevvenne OR Pacific Northwest ............ 1 1
ANDERSEN DAIRY, INC ....ccoooieiiieeeceeeeieee e BATTLE GROUND ......... WA Pacific Northwest 1 1
BRANDSMA, EDWARD & AILEEN Pacific Northwest .... 4 4
CURLY’'S DAIRY, INC ... eeiieee e Pacific Northwest 1 1
DARIGOLD, INC ...coveiiiiieecciee et MEDFORD ......cccccvveeenn. Pacific Northwest 1 1
DARIGOLD, INC .... PORTLAND .. Pacific Northwest .... 1 1
DARIGOLD, INC .... SEATTLE ...... Pacific Northwest .... 1 1
DE JONG, WALTER ....cccccceevenne MONROE ... Pacific Northwest .... 4 OOB 8/98
EBERHARD CREAMERY, INC ... REDMOND ... Pacific Northwest .... 1 1
ECHO SPRING DAIRY, INC .............. EUGENE ....... Pacific Northwest .... 1 1
EVERGREEN DAIRY, INC. (WEIKS) .....cccccovverrnne. OLYMPIA ..o Pacific Northwest 4 OOB 5/96
FAITH DAIRY, INC ... TACOMA ... Pacific Northwest 4 4
FRED MEYER, INC ......c........... PORTLAND .. OR Pacific Northwest .... 1 1
GILBERT, GERALD, ET AL ..... OTHELLO ..... WA Pacific Northwest .... 4 4
GRAAFSTRA DAIRY, INC .... ARLINGTON .... WA Pacific Northwest .... 4 4
HARVEY, MIKE ....ccoceoviiieiiee e VANCOUVER WA Pacific Northwest .... 4 4
INLAND NORTHWEST DAIRIES, LLC . SPOKANE .... WA Pacific Northwest .... 1 1
KROPF, ROY oottt e e HALSEY .oovveiiviiiiiieeeene OR Pacific Northwest 4 OOB 9/98
LOCHMEAD FARMS, INC .....coovvieeevieeeeieee e JUNCTION CITY ............ OR Pacific Northwest 4 4
MALLORIE’S DAIRY, INC SILVERTON .... Pacific Northwest .... 4 4
PACIFIC FOODS OF OREGON, INC .....cccccceeeerruns CLACKAMAS Pacific Northwest 1 3B
SAFEWAY 85, INC ...oooeiiiieiiiee e sre e MOSES LAKE ......cccoe.... WA Pacific Northwest 1 1
SAFEWAY STORES, INC ..... BELLEVUE ...... WA Pacific Northwest .... 1 1
SAFEWAY STORES, INC .............. CLACKAMAS OR Pacific Northwest .... 1 1
SMITH BROTHERS FARMS, INC . KENT ............ WA Pacific Northwest .... 4 4
SPRINGFIELD CREAMERY ....cooiiiiiiiieee e EUGENE .... OR | e, 3A 3B
STATE OF OREGON DEPARTMENT OF COR- | SALEM .......ccovvveeiiiii, OR Pacific Northwest 2 3B
RECTIONS.
STATE OF WASHINGTON DEPARTMENT OF | MONROE .......cccccceceevnn. WA Pacific Northwest ............ 4 2
CORRECTIONS.

STRATTON, WARD ...coooiiiiiiieieciee e PULLMAN .......cccocvveeeeene WA Pacific Northwest 4 4
SUNSHINE DAIRY, INC PORTLAND .. OR Pacific Northwest .... 1 1
TILLAMOOK COUNTY CREAMERY ASSN ..... TILLAMOOK . OR Pacific Northwest .... 1 2
UMPQUA DAIRY PRODUCTS CO., INC ................ ROSEBURG .... OR Pacific Northwest .... 1 1
VENN, WILLIAM (TIMOTHY & SUSAN BERNDT) .. | NORTH BEND ................ WA Pacific Northwest ............ 4 4
VITAMILK DAIRY, INC ....ccooeiiiiieiiee e SEATTLE ..o, WA Pacific Northwest ............ 1 1
WAGNER, PAUL B. & SHARON PORT ORFORD 5 3B
WILCOX DAIRY FARMS, LLC ...ccooieeeiieeevieeeeiee, CHENEY ....ccoovevvivveeien, Pacific Northwest ............ 1 1
WILCOX DAIRY FARMS, LLC ....cocvveeeivieeeciieeeeiee, ROY i, Pacific Northwest ............ 1 1
WINEGAR, GARY & MARGO .....ccooeeevvieeeiieeeeiennn ELLENSBURG . Pacific Northwest .... 1 QOB 7/97
PALMER ZOTTOLA DBA VALLEY OF THE | GRANTS PASS Pacific Northwest 1 1

ROGUE DAIRY.

Distributing plant status (as determined from October 1997 Data):

1: Pool.

: Partially Regulated.

: Exempt based on size:

. As defined under current federal orders.

: Producer-Handler.
: UNREGULATED.
: Exempt based on institutional status:

CURNTDWN

. As defined under proposed rule; with route disposition less than 150,000 Ibs.

per month.
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A. As defined under current Federal orders.

B. As defined under proposed orders (Government, university, and charitable).
2New—No data for October 1997: Information not included in analysis.

2. Basic Formula Price Replacement
and Other Class Price Issues

This rule closely follows the pricing
plan described in the proposed rule by
replacing the current basic formula
price (BFP) with a multiple component
pricing system that derives component
values from surveyed prices of
manufactured dairy products. The
adopted pricing system determines
butterfat prices for milk used in Class I,
Class Il and Class IV products from a
butter price; protein and other solids
prices for milk used in Class Il products
from cheese and whey prices; and
nonfat solids prices for milk used in
Class Il and Class IV products from
nonfat dry milk product prices.

The calculation of the Class | skim
milk and butterfat prices for each order,
determined in the proposed rule by
computing a six month declining
average of the higher of the Class Ill or
Class IV skim milk prices for the second
preceding month and adding a fixed
Class | differential to the result, has
been changed to reflect more closely the
value of milk used in manufacturing.
The Class | skim price for a month will
be determined by adding the fixed Class
| differential for each order to the higher
of a Class Ill or IV skim value,
calculated from product prices reported
by NASS for the most recent two-week
period for which prices are available on
the 23rd day of the previous month.
Similarly, the Class | butterfat price will
be calculated by adding the fixed Class
| differential divided by 100 to a
butterfat value computed by using
product prices for the same two-week
period.

The price of Class Il skim milk for a
month will be computed by the sum of
a Class IV skim price per
hundredweight, calculated from product
prices reported by NASS for the most
recent two-week period for which prices
are available on the 23rd day of the
previous month, and the 70-cent Class
Il differential. The Class Il butterfat
price will be determined from the
NASS-reported butter price, as in
Classes Il and 1V, plus .7 cents per
pound to incorporate the Class Il
differential. This price will be
announced on the 5th day of the month
and apply to butterfat in Class Il during
the previous month.

A table showing current and re-
calculated prices for the period 1994
through 1997 appears at the end of this
discussion of the BFP replacement. The

basis for re-calculating the prices is
described later in this discussion.

Provisions for Federal milk orders
regulating the handling of milk in areas
for which a multiple component pricing
system has not been adopted will
maintain a hundredweight skim/
butterfat pricing system instead of the
component pricing plan. The
hundredweight prices will be
determined by using the component
price formulas contained in this
decision to compute corresponding
hundredweight prices using standard
component levels.

Background

The proposed rule described in some
detail the development in the early
1960’s of the Minnesota-Wisconsin
manufacturing grade milk price series
(M-W) as a means of identifying a price
determined by supply and demand for
milk used in manufactured dairy
products. Also described were the
developments that have made the M—W
less representative of the value of milk
used in manufactured products. The
two primary trends making the M—W
less representative over the last four
decades are the declining volume of
Grade B (manufacturing grade) milk and
the declining numbers of plants from
which payments could be reported to
update the base month price.

The problem of the declining number
of plants from which payments could be
reported to update the base month M-
W survey of two months previous was
addressed in 1995 by using an updating
formula that uses changes from the base
month to the next month in prices paid
for butter, nonfat dry milk, and cheese.
However, the problem of using a
declining volume of Grade B milk to
accurately represent the value of milk
used for manufacturing was not solved
with the implementation of the current
BFP. The decision based on the basic
formula price hearing recognized that
“the adoption of the base month M-W
price, or any Grade B milk series, is only
a short term solution, since the amount
of Grade B milk production is expected
to continue declining.”

Process

The Basic Formula Price Replacement
Committee was one of several
committees formed to deal with specific
issues involved in restructuring the
Federal milk order system pursuant to
the 1996 Farm Bill. The Committee
established goals and criteria for a new
BFP, hosted a July 1996 public forum on

dairy price discovery techniques in
Madison, Wisconsin, and considered
over 1,600 comments submitted by
interested persons relative to the basic
formula price in response to the May
1996 invitation to comment on Federal
Order restructuring. The Committee
conducted extensive study and analysis,
worked with a University Study
Committee (USC) commissioned to
conduct objective analysis of the
performance of numerous alternatives to
the current basic formula price, and
issued a preliminary report on BFP
replacement in April 1997. The
Committee studied the comments
responding to the preliminary report, as
well as those received earlier, in the
development of the BFP replacement
portion of the proposed rule, which was
published in January 1998.

The goals and criteria to be met by a
replacement for the basic formula price
were discussed in detail in the proposed
rule. Briefly, the goals are: (a) Meet the
supply and demand criteria set forth in
the Agricultural Marketing Agreement
Act of 1937 (the Act), (b) not deviate
greatly from the general level of the
current BFP, and (c) demonstrate the
ability to change in reaction to changes
in supply and demand.

The criteria established to evaluate
the various alternatives were: (a)
Stability and predictability; (b)
simplicity, uniformity, and
transparency; (c) sound economics—
e.g., consistency with market
conditions; and (d) reduced regulation.

Comments

Of the more than 1,600 comments
received relative to the basic formula
price in response to the May 1996
invitation to comment on Federal Order
restructuring, most favored one or more
of five categories of alternatives to the
current BFP. These five alternatives
were: Economic formulas, futures
markets, cost of production, competitive
pay price, and product price and
component formulas. In addition,
numerous comments were received
relative to the use of National Cheese
Exchange prices in particular and
exchange prices in general in the
determination of a basic formula price.

After publication of the proposed rule
in January 1998, nearly 600 comments
were received relating to some aspect of
the basic formula price replacement.
Approximately 450 of these comments
were form letters or very general in
nature. For the most part, comments
that related specifically to the proposal
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supported the use of product price
formulas and the use of surveyed
product prices to calculate component
prices in determining the value of milk.
Many of the comments, however,
suggested modifications to the proposed
rule. These comments are addressed in
the discussion of each of the individual
topics involved in these pricing issues.

The only alternative previously
considered that retained considerable
support from producer organizations
was a competitive pay price. In
addition, many individual producer
comments continued to advocate cost of
production or a floor for the BFP
ranging from $14.50 to $18.00. Some
producers also suggested letting the
market determine prices, and a few
suggested supply management to ensure
that farmers receive fair milk prices.
One processor opposed product price
formulas, suggesting that futures are the
preferred tool used by markets to
manage risk. Several producers
supported basing producer prices on
retail prices, while a state senator from
Wisconsin suggested paying producers
on the quality and quantity of their
milk.

As noted in the proposed rule, the
reason the USC dropped cost of
production from consideration was that
cost of production represents only the
supply side of the market, ignoring
factors underlying demand or changes
in demand for milk and milk products.

Competitive Pay Price

Although some producer groups
submitted comments on the proposed
rule that continued to support use of a
competitive pay price for determining
the BFP replacement, a number of these
comments stated that the pricing
proposal contained in the proposed rule
was one they could support. Other
commenters continued to express the
view that a competitive pay price is the
best indicator of the national supply and
demand for milk and that continuing to
use such a price would provide a
simple, economically defensible method
of calculating the true value of milk
used in manufactured dairy products.

Several proponents suggested
including a competitive pay price for
Grade A milk, with some adjustments,
as a way to improve the size and
representativeness of the competitive
pay price.

As described in the proposed rule, a
competitive pay price to be used as a
BFP must represent the result of open
market negotiation between dairy
farmers (or their cooperatives) and milk
processors. Competition requires
sufficient numbers of buyers and sellers
so that no one participant or group of

participants can unduly influence the
price. In addition, the price cannot be a
Federal- or State-regulated price, such
as the price for Grade A milk currently
priced under Federal milk orders.

Identification of a competitive pay
price in today’s dairy industry, where
70 percent of the milk is currently
covered under Federal milk marketing
orders, appears to be an
unsurmountable challenge. After
accounting for state regulations, only
about two percent of Grade A milk is
unregulated, and it is unlikely that even
this small amount of milk is not affected
by regulated prices. Only about five
percent of the total milk marketed in the
U.S. is Grade B or unregulated, and 42
percent of that milk is located in
Minnesota and Wisconsin. The
remainder is scattered among 23 states
in amounts too small and delivered to
too few processing plants to generate a
competitive pay price. In areas where
alternative markets exist, the price for
unregulated milk likely is not below the
price paid for regulated milk, since
producers would prefer to sell their
milk to regulated handlers to receive the
higher regulated price. Thus,
unregulated handlers are compelled to
meet the regulated price in order to
attract sufficient supplies of milk. The
circular result is that the regulated price
ultimately becomes the competitive
price. This process does not lead to a
representative competitive pay price for
milk.

The concept of a competitive pay
price has appeal from the standpoint of
sound economics. However, serious
concerns must be raised about the
degree of competition reflected in a
price based on the declining volume of
Grade B milk produced and purchased,
or the introduction of Grade A milk that,
even if unregulated, is significantly
influenced by minimum order prices
and therefore suspect as a ‘“‘competitive”
price.

The proposed rule contained a
description of a BFP Replacement
Committee attempt to determine a
competitive pay price series that
included nine states’ pay prices for
Grade A milk used in manufacturing,
with the prices adjusted for protein
content, performance premiums, over-
order premiums, and hauling subsidies.
The nine states accounted for
approximately 75% of the Grade A milk
used for manufacturing in the U.S.

The reduced price level that resulted
from the study was explained in terms
of currently effective pay prices in the
states included in the survey and the
heavier weighting of milk used in
butter/powder production than in the
current BFP. In addition to the negative

aspects of the reduced price level and
the uncertainty of being able to identify
prices paid to producers that are not
influenced by regulated prices, the USC
analysis found that two competitive pay
price series that passed the USC’s level
one criteria were questionable in their
ability to reflect the manufactured milk
market. Neither performed well when
tested using the level two criteria and
therefore were dropped from further
consideration.

Product Price Formulas and Component
Pricing

Most comments filed in response to
the proposed rule supported adoption of
the use of product price formulas to
derive multiple component prices for
most markets as a viable market-
oriented alternative to the current basic
formula price. Favorable comments
expressed the opinion that a price
determined from the national finished
product markets more accurately
reflects the value of milk for
manufacturing than other methods of
determining a milk price. The price
handlers can afford to pay for milk is
determined by the price for which the
finished product can be sold. Therefore,
a pricing system that translates finished
product prices to a price for raw milk
results in a representative raw milk
price for both producers and handlers.
Component pricing, with prices
determined for butterfat, protein, nonfat
solids, and “other solids’ (solids other
than protein), can best be accomplished
through product price formulas, to
reflect the value of each component in
finished product prices. The product
price formulas adopted in this rule are
relatively easy to use and understand,
and the value of milk may be computed
on an on-going basis by everyone in the
dairy industry by following commodity
markets.

Because milk used in manufactured
products obtains its value from the
components of milk, it is the
components that should be priced,;
particularly butterfat and protein, and to
a lesser extent the other solids
contained in the milk.

Opposition to product price formulas
was directed primarily at the need for
establishing product yields and make
allowances in determining a milk price
or component prices. Opponents
expressed the view that yields and make
allowances would not reflect actual
processing yields and costs in
manufacturing plants, and therefore
would not yield an accurate price for
milk. Opponents further explained that
when yields and make allowances are
determined, they would be difficult to
adjust and would not react to changes
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in manufacturing conditions.
Opponents also argued that when an
incorrect make allowance is established,
plants are guaranteed a return, or profit,
to the detriment of dairy farmers. Some
comments even described the make
allowance as an unfair charge paid by
dairy farmers to processors to have their
milk made into products. Other
opponents explained that an incorrect
yield or make allowance may force
payment for milk at a level that would
not allow a return to the manufacturing
plant.

The USC tested several product price
formulas, including a one-class multiple
component pricing formula and a set of
formulas similar to the formulas
recommended in this decision. Based on
the results of the USC analysis
measured against several criteria, the
multiple component pricing formulas
had the best overall performance of any
of the alternatives considered.

Commodity Prices

As recommended in the proposed rule
and contained in this final decision,
commodity prices determined by
surveys conducted by the USDA'’s
National Agricultural Statistics Service
(NASS) will be used in the formulas that
replace the BFP. A considerable number
of comments were received concerning
the use of commodity prices in
determining prices for milk used in
manufactured dairy products. Most of
those commenting supported use of a
price survey, but many commenters
urged that participation be mandatory
and reported prices audited, with the
survey enlarged to include plants
representing the entire nation so that the
prices are truly representative.

Proponents of the NASS surveys
explained that the NASS data is
unbiased and would yield accurate
representative prices of the products
that are being marketed. Several
comments contained specific
recommendations for product categories
to be surveyed to obtain the most
accurate representative result.

NASS data traditionally have been
collected via a survey with voluntary
participation. The price information in
the current cheese price survey, like
most NASS data, is not audited. NASS
applies various statistical techniques
and cross-checking with other sources
to provide the most reliable information
available.

At the present time there appears to
be no need for the suggested changes to
the proposed surveys. The scope of the
surveys that have been undertaken by
NASS, and their geographic
representation, appears to be
comprehensive. Unless there is some

indication that the prices gathered by
the survey process are not
representative, the very significant
increase in regulation required to audit
those prices and the steps that would
need to be taken to make participation
mandatory would be excessive and are
not anticipated to be undertaken at this
time.

Several alternatives to a NASS price
survey were considered. There is a
weekly cash butter contract trading on
the Chicago Mercantile Exchange
(CME). This contract is currently used to
establish the butterfat differential and
butterfat price in all federal milk orders.
This price series has been criticized due
to the “thinness” of trading. Dairy
Market News (DMN) publishes regional
wholesale butter prices. However, since
DMN price series cover cash or short-
term contract transactions, they may not
be representative of the predominant
long-term contracts. Criticism of cheese
exchange trading, including inaccurate
representation of cheese prices and
accusations of market manipulation,
reached the point that the National
Cheese Exchange (NCE) discontinued
trading, and cash trading of cheese
moved to the CME. The CME also has
received some criticism for thinness of
trading.

There is very limited exchange
trading of nonfat dry milk. Other
alternatives to a NASS survey for nonfat
dry milk and dry whey are limited to
prices published by Dairy Market News
(DMN). The prices reported by DMN are
generally considered to be
representative of the dry product
markets. However, the prices are
reported as a range. A simple average of
the prices is used to compute a monthly
price and may not reflect the weighted
average price at which the product
moved. The DMN prices are not
intended to establish prices but are
provided for market information.

The NASS “Dairy Products Prices”
reports wholesale cheese prices which
are used to compute the current BFP.
The NASS survey requests prices for
cheddar cheese. The instructions for the
survey specify what should and should
not be included in the reported prices.
The instructions state that a sale occurs
when a transaction is completed, cheese
is ““shipped out”, or title transfer occurs.
Prices for cheddar cheese only are to be
reported f.o.b. the processing plant/
storage center. Prices should be for
“bare” or ““naked” cheese with only the
minimum packaging required for 40-
pound blocks. Processors are asked to
include all sales transactions of 40-
pound blocks and barrel cheese 4-30
days old, the total volume sold, the total
dollars received, or price per pound,

and the moisture content of barrel
cheese when it is sold. Intra-company
sales, forward pricing sales, resales,
transportation charges, clearing charges,
and block cheese that will be aged
should not be included.

At the time the proposed rule was
published the NASS survey included
prices for cheddar cheese only. Since
publication of the proposed rule, NASS
has begun surveys of Grade AA butter
prices, dry whey prices, and nonfat dry
milk prices. These surveys incorporate
input from the dairy industry on
appropriate types of products,
packaging, and package sizes to be
included for the purpose of obtaining
unbiased representative prices. A sale is
considered to occur when a transaction
is completed, the product is shipped out
or title transfer occurs. In addition, all
prices are f.0.b. the processing plant/
storage center, with the processor
reporting total volume sold and total
dollars received or price per pound.

Butter prices are for USDA Grade AA
butter with 80 percent butterfat, salted,
fresh or *‘storage,” in 25-kilogram and
68-pound boxes. Processors are
instructed not to include transportation
charges, unsalted butter, Grade A butter,
intra-company sales, forward pricing
sales, and resales.

Nonfat dry milk prices are for USDA
Extra Grade or USPH Grade A non-
fortified dry milk in 25-kilogram bags,
50-pound bags, or “‘totes,” and tanker
sales. Several commenters suggested
excluding nonfat dry milk processed
with high heat treatment since such
product is a higher-cost specialty
product, making its price
unrepresentative of the nonfat dry milk
market. As a result of the comments, it
was determined that only low and
medium heat process nonfat dry milk
should be included in the price survey.
The instructions inform processors to
exclude transportation charges, sales of
product more than 180 days old, instant
nonfat dry milk, dry buttermilk, intra-
company sales, forward pricing sales,
and resales.

Dry whey prices are for USDA Extra
Grade edible nonhygroscopic dry whey
in 25-kilogram bags, 50-pound bags,
“totes,” and tanker sales. As is the case
with the other commodities,
transportation charges, intra-company
sales, forward pricing sales, and resales
are to be excluded as well as sales of
product more than 180 days old.

Several comments expressed concern
about the “‘circularity’ of survey pricing
that could be caused by including sales
whose price is based on previous survey
information. According to this view,
NASS-reported prices would cease to
reflect market supply and demand, with
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market prices reflecting NASS-reported
prices instead. These comments stated
that the current pricing system relies on
the market (in the form of the base
month M-W survey) to correct survey
results.

Under any method of discovering
prices, whether those paid to producers
or those paid for manufactured dairy
products, prices currently known will
be used as one of the determinants of
prices for the following period. Under
the current pricing system, it is
inconceivable that handlers paying
Grade B producers for their milk used
in manufactured products do not
consider the most recently announced
prices as a starting point for determining
what prices to pay their producers.
When butter and cheese prices are
determined at an exchange, both buyers
and sellers use the exchange prices in
arriving at the prices at which products
will move. Ultimately, prices move in
response to supply and demand
conditions in the marketplace.

Basic Formula Price Replacement

Application of the BFP and USC
Committees’ criteria for BFP
replacement to the various BFP
alternatives and consideration of
comments received in response to the
proposed rule resulted in the
determination that the component
pricing product price formulas
contained in this final rule best meet the
stated goals and criteria for the
replacement of the BFP.

A BFP based on commodity prices is
subject to the same problems of stability
as the underlying commodity prices. For
the most part product price formulas do
not reduce the volatility in producer
milk prices.

Product price formulas are relatively
simple to compute and understand, and
may be applied uniformly, or on a
regional basis, accommodating
differences in yields or make
allowances. Product prices established
in a relatively free and open interaction
between supply and demand directly
translate the value of the finished
products to the value of milk and its
components. Therefore, they have a
sound economic underpinning.

Product price formulas can require
increased data collection, particularly if
industry insists that data used in the
formulas be audited.

The predictability of prices computed
from product price formulas should be
reasonably good, or at least no worse
than predictability of the underlying
commodity prices. Short run
predictability may improve since all
information needed to compute prices is
reported on an ongoing basis. This

contrasts with the present BFP
computation in which the base month
Minnesota-Wisconsin price is not
reported until the actual basic formula
price is announced.

Product price formulas are
transparent, since the information to
compute the price is available, and the
effect of a change in commodity prices
or one of the other factors may be
observed and quantified.

This final rule replaces the current
BFP with a multiple component pricing
(MCP) system which will determine
butterfat, protein, and other solids
prices for milk used in Class Il products
and butterfat and nonfat solids prices
for milk used in Class IV products.

Numerous comments were received,
primarily before issuance of the
proposed rule, concerning whether the
revised orders should keep Class I1I-A
(i.e. a four class market) or whether all
hard manufactured products should be
priced in Class Ill. The opposition to
Class IlI-A centered around two issues:
(1) The integrity of the classified pricing
system, and (2) the perception that a
butter/nonfat dry milk class would
reduce producer pay prices. The
supply/demand for butter and nonfat
dry milk is sufficiently different from
the supply/demand for cheese to justify
separate classification and pricing. In
addition, the decision to use the higher
of the Class Il or Class IV price for
determining the Class | price, and base
the Class Il price on the Class IV price,
should more accurately reflect the value
of these different categories of use.

Changes in the cheese market have a
major impact on the dairy industry. The
cheese industry has evolved from
cheese production being a means of
surplus milk storage and removal to a
competitive consumer demand-driven
industry. More milk is used in cheese
production nationally than is used in
Class I. The nonfat dry milk industry is
now one which balances surplus milk
storage and removals. This category is
also evolving, with increasing
commercial uses for nonfat dry milk,
and dry milk products formulated for
specific needs. Increasing quantities of
nonfat dry milk are being produced for
use in other dairy products and the food
and pharmaceutical industries.

The separation of manufacturing milk
into two classes will assure that shifts
in demand for any one manufactured
product will not lower the prices for
milk used in all other classifications,
including Class | prices. Recent milk
price increases have been attributed to
increased cheese values. Many people
expect that per capita cheese
consumption will continue to grow.
However, some warn of impending

market saturation as more cheese plant
capacity materializes and consumer
tastes and preferences change. Cheese
consumption patterns are based on
many factors outside the dairy
industry’s control. Health concerns
relating to changing demographics,
changes in pizza consumption and
income growth, as well as retail and
wholesale inventory decisions, etc., will
impact consumption and prices. A
recent report by the Food and
Agricultural Policy Research Institute
noted that ““anything that results in
demand weakness for cheese will likely
result in a markedly different outlook
for the entire dairy sector.” The adopted
pricing system will allow other
manufactured products (i.e. Class 1V) to
move Class | prices, helping to reduce
the volatility in milk prices.

Over the last six years cheese prices,
and to a lesser extent butter prices, have
shown considerable fluctuation while
the nonfat dry milk price remained
relatively stable. Price changes for these
finished products are indicative of
varying supply/demand situations over
time. The stable nonfat dry milk prices
and the butter prices prior to the fall of
1995 were a reflection of large stocks
being carried in storage and flat
demand. Prices for nonfat dry milk and
butter became more volatile once
government inventories were depleted
and were no longer a factor in
stabilizing prices. Butter prices
increased during May and June of 1997
in response to demand for cream, while
both cheese and nonfat dry milk prices
remained relatively flat. These
differences in price movements indicate
separate supply and demand balances
for different manufactured dairy
products.

Research cited in the proposed rule
supports the conclusion that the
different supply and demand
characteristics for the cheese and butter/
nonfat dry milk market segments
warrant separate classification and
prices. This pricing plan will allow the
market-clearing price level of each of
these manufactured products to be
achieved independent of the other
products. As a result, dairy farmers will
be paid a price which is more
representative of the level at which the
market values their milk in its different
uses.

The importance of using minimum
prices that are market-clearing for milk
used to make cheese and butter/nonfat
dry milk cannot be overstated. The
prices for milk used in these products
must reflect supply and demand, and
must not exceed a level that would
require handlers to pay more for milk
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than needed to clear the market and
make a profit.

The current BFP serves two functions:
(2) A fixed differential is added to the
current BFP to establish the Class | and
Class Il prices for the second succeeding
month; and (2) the current BFP serves
as the Class Il price. In some Federal
milk orders, a seasonal adjuster is added
to the BFP to determine the Class 1l
price. The BFP replacement will
function in a similar fashion, using
component prices. Class IV (butter and
dry milk products) will be priced on a
butterfat and nonfat solids basis. Class
Il (hard cheese) will be priced on a
butterfat, protein, and other solids basis.
The price of butterfat will be the same
in Class Ill and Class IV. Class Il will use
the same butterfat price as Class Il and
Class IV with an adjustment to reflect
the addition of the Class Il differential.
Payments to producers under MCP will
be based on butterfat, protein, and other
solids contained in the producers’ milk,
in addition to the producer price
differential. Most Federal milk orders
with MCP will also contain an
adjustment to producer pay prices for
the somatic cell counts of producers’
milk.

The producer price differential
reflects the collective value of
participation in the marketwide pool.
Primarily, it represents the producer’s
pro rata share of the additional value of
Class | and Class Il use in the market.
The butterfat, protein, and other solids
prices are component prices based on
the value of the use of milk in
manufacturing.

The Class | price will consist of a
Class | butterfat price and a Class | skim
milk price. As modified from the
proposed rule, the Class | butterfat price
will be determined by adding a fixed
Class | differential divided by 100 to an
advanced butterfat price computed
using product prices for the most recent
two-week period for which prices are
available on the 23rd day of the month
and will apply to the following month.
The Class | skim milk price will be
determined by adding the fixed Class |
differential for each order to the higher
of an advanced Class Il or IV skim milk
price, calculated by using product
prices for the same two-week period.
The calculation of Class I prices will be
the same for both MCP and non-MCP
markets.

Announcement of Class | butterfat
and skim milk prices in advance
eliminates current problems caused by
calculating the butterfat differential after
the month for which it is effective.
Handlers will have true advance Class |
pricing. There will be three different
butterfat prices each month (Class I,

Class Il, and other classes) but no
butterfat differential. The separate Class
| butterfat price should present no
administrative or verification problems
since Class | butterfat testing and
reporting currently exists.

The prices for butterfat, protein, and
other solids used in Class Il will be
computed as follows:

Butterfat price = ((NASS AA Butter
survey price—0.114)/0.82)

Protein price = ((NASS cheese survey
price—0.1702) x 1.405) + ((((NASS
cheese survey price—0.1702) x
1.582)—butterfat price) x 1.28)

Other solids price = ((NASS dry whey
survey price—.137)/0.968).

For milk used in Class IV products the
butterfat price is the same as the Class
111 butterfat price, while the nonfat
solids price will be computed as
follows:

Nonfat solids price = ((NASS nonfat dry
milk survey price—0.137)/1.02).

This system of pricing best fits the
three established goals and criteria,
discussed previously, for a replacement
to the BFP.

The first goal, that a replacement for
the basic formula price meet the supply/
demand criteria set forth in the Act, may
be the most difficult to evaluate
definitively since the Act specifically
mentions minimum prices to producers.
The BFP, as part of a classified pricing
system, does contribute to minimum
prices to producers. However, the basic
formula price does not need to be set at
a level to “‘assure an adequate supply of
wholesome milk’ since the BFP makes
up only a portion of the minimum price
paid to farmers. The minimum price to
farmers is a weighted average of the
value of all of the milk in the market
place, of which the BFP is a part. The
BFP replacement meets the supply and
demand criteria for milk used in butter/
nonfat dry milk and cheese even though
the component prices are established
from finished product commodity
prices. The commodity prices are based
on a competitive marketplace and
reflect the supply and demand for those
products (Class Ill and Class IV) that
utilize approximately 50% of the Grade
A milk supply.

The supply and demand for Grade A
milk is not limited to one category of
products. The same milk may be used
for fluid or soft manufactured products
as well as the Class Ill and Class IV
products used to determine the BFP. As
a result, the minimum prices
established for Class Il and Class IV
reflect supply and demand for the milk
used in all products.

In several comments received in
response to the proposed rule,

commenters expressed the view that the
proposed product price formulas did
not meet the requirements of the Act,
and that an updated competitive pay
price resembling the current BFP would
be the appropriate replacement for the
current BFP. For a price to be
competitively established there must be
a large number of willing buyers and
sellers. The current base month price is
established from a survey of pay prices
for Grade B or manufacturing grade milk
in Minnesota and Wisconsin. Whether
prices paid for Grade B milk are
representative of the value of Grade A
milk is debatable. In addition, the
volume of Grade B milk involved
represents a declining production base
from which to gather pay prices, and the
number of plants buying manufacturing
grade milk is continuing to decline,
with many plants refusing to buy
manufacturing grade milk even when
they need milk and Grade A milk is
more expensive. In other situations the
manufacturing grade milk is procured
because the seller of the milk is a
member of the cooperative purchasing
the milk and the cooperative will not
deny market access to its member. Such
a situation clearly is not competitive.

The Act stipulates that the price of
feeds and the availability of feeds be
taken into account in the determination
of milk prices. This requirement
currently is fulfilled by the BFP. If the
price of feed increases the quantity of
milk produced would be reduced due to
lower profit margins. As the milk
supply declines, plants buying
manufacturing milk would pay a higher
price to maintain an adequate supply of
milk to meet their needs. As the
resulting farm profit margins increase,
so should the supply of milk. Likewise,
the reverse would occur if the price of
feed declines. The price of feed is not
directly included in the determination
of the price for milk, but rather causes
a situation in which the price of milk
may increase or decrease. A change in
feed prices may not necessarily result in
a change in milk prices. For instance, if
the price of feed increases but the
demand for cheese declines, the milk
price may not increase since milk plants
would need less milk and therefore
would not bid the price up in response
to lower milk supplies.

The pricing system contained in this
decision will function in the same
manner as the current pricing system by
accounting for changes in feed costs and
feed supplies indirectly. The product
price formulas adopted in this rule
should reflect accurately the market
values of the products made from
producer milk used in manufacturing.
As feed costs increase with a resulting
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decline in production, commodity
prices would increase as a result of
manufacturers attempting to secure
enough milk to meet their needs. Such
increases in commodity prices would
mean higher prices for milk. The
opposite would be true if feed costs
were declining. Additionally, since
Federal order prices are minimum
prices, handlers may increase their pay
prices in response to changing supply/
demand conditions even when Federal
order prices do not increase.

The second goal for a BFP
replacement is that it should not deviate
greatly from the price level of the
current BFP. In effect, prices established
by the current BFP formula in the past
were used as a benchmark to compare
how well the product price formulas
adopted in this decision tracked the
supply and demand conditions
exhibited by the BFP. Several
comparisons of the basic formula price
replacement were made to the current
BFP to determine whether the price
computation formulas result in a price
level for milk used in manufactured
products that is reasonably close to the
current BFP. It must be recognized that
after the initial implementation of the
revised prices, supply and demand
factors will interact to adjust the actual
price level to reflect the market for milk
used in manufactured dairy products.

Protein, butterfat, and other solids
values were combined to compute a
Class Il hundredweight price using
standard factors of 3.1 for protein and
5.9 for other solids contained in skim
milk, and 3.5 for butterfat. The resulting
price averaged $0.47 or 3.7 percent
below the current BFP for the 60-month
period of January 1994 through
December 1998. The Class IV
hundredweight price, computed from
the butterfat price times 3.5 and the
nonfat solids price using a standard
factor of 9 for nonfat solids contained in
skim milk, averaged $0.50 or 3.9 percent
below the current BFP during the same
period. The replacement Class 11l and
Class IV prices were both highly
correlated with the current basic
formula price. The Class Il price had a
.981 correlation coefficient while the
Class IV price had a .744 correlation
coefficient.

The above comparisons are based on
applying the component pricing
formulas to commodity prices that were
in effect during the period examined.
Therefore, price level comparisons can
only provide an indication of how the
BFP replacement prices may have
behaved. The current BFP has been
responding to changing market
conditions, while the replacement
formulas are applied to historic data

which has exhibited changes over time
in response to existing price levels,
rather than marketing conditions that
would have occurred under the BFP
replacement. Additionally, the current
BFP may have a greater tendency to
reflect supply and demand conditions
in Minnesota and Wisconsin rather than
national supply/demand conditions.
The formulas in this decision use
national commodity price series,
thereby reflecting the national supply
and demand for dairy products and the
national demand for milk.

The basic formula price replacement
also meets the third primary goal. The
formulas have the ability to respond to
supply/demand changes. The Class Il
and Class IV prices should respond
appropriately since the formulas use
NASS-surveyed commodity prices that
reflect national supply and demand for
these commodities.

Overall, the BFP replacement
formulas (for Class Il and Class 1V)
meet the established criteria necessary
for a BFP replacement. The formulas are
relatively simple to use and can be
applied uniformly. The formulas are
transparent and the Class Ill and Class
IV formulas meet the sound economics
criterion.

In the near term, the use of NASS
survey prices may reduce the ability to
predict Federal order class prices since
there is a limited history of using NASS
survey prices. Predictability should
improve over time as the relationship
between the survey prices and easily-
tracked exchange prices becomes
apparent to industry observers.

The formulas used in the basic
formula price replacement likely will
result in prices that are less stable than
the current BFP. Unlike the current BFP,
in which commodity updates are used
to adjust the producer pay price survey,
changes in product prices will be the
sole determinants of changes in
component prices. Past observation of
competitive pay prices and commodity
prices indicates that generally
competitive pay prices do not move as
quickly as commodity prices. Since the
current BFP is based primarily on the
base month survey price, the
commodity-driven price series adopted
in this rule will react more quickly to
changes in the commodity markets than
the current BFP reacts.

Make Allowances

Use of an economic engineering
approach to determine appropriate
make allowances was investigated.
Neither the time nor the resources are
available to construct models for
determining appropriate make
allowances at this time. As an

alternative, various sources were used to
determine appropriate make allowances
for the basic formula price replacement.
Research by Stephenson and Novakovic
of Cornell University indicates that
results obtained by using an economic
engineering approach can be
comparable to a survey of plants.
Resources may need to be devoted to
developing an economic engineering
model, a survey, or a combination of the
two.

The make allowances contained in the
proposed rule were developed primarily
from make allowance studies conducted
at and published by Cornell University
and an analysis of manufacturing plant
size in relationship to the data
contained in the Cornell studies.
Audited cost of production data
published by the California Department
of Food and Agriculture was also used
in determining a reasonable level of
make allowances.

The proposed rule make allowances
used in computing the component
prices for Class 1l and Class IV resulted
in per hundredweight prices which did
not deviate greatly on average from the
current BFP over the period analyzed,
one of the criteria for a basic formula
price replacement. During the
September 1991 through May 1997
period on which the analysis in the
proposed rule was based, the proposed
Class Il price level would have
averaged $0.26 per hundredweight
above the current BFP, with Class IV
prices averaging $0.22 per
hundredweight below.

Nearly all comments received relating
to make allowances asserted that the
proposed rule allowances were
understated. Both handler and producer
interests argued that failure to cover
processors’ costs of converting milk to
finished products results in a
disincentive to produce finished dairy
products. They expressed concern that
the disincentive would discourage
investment in the manufacturing sector,
leading to reduced manufacturing
capacity and reduced outlets for
producers’ milk. A few commenters
stated that make allowances should
cover the costs of only the most efficient
processors, and others objected to the
inclusion of any make allowances,
which they characterized as a charge
against producers to pay processors for
processing milk.

Producers objected to the inclusion of
manufacturing allowances for milk
processors while no allowance is made
for producers to recognize any fixed
recovery of the cost of producing milk.
The current pricing system, using the
BFP, also does not assure producers a
fixed rate of return. However, because
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the BFP is based on a competitive pay
price of what manufacturers pay dairy
farmers for milk, the manufacturers’
make allowance has, in effect, been
deducted from prices received from the
sale of manufactured products before
the pay prices are reported. Therefore
the differences between the current
pricing system using the BFP and the
pricing system contained in this
decision with respect to make
allowances deals with the level and
stability of make allowances rather than
their existence.

National Milk Producers Federation
(NMPF) supported use of a survey of
dairy product manufacturing costs that
has been conducted by the Rural
Cooperative Business Service (RCBS),
with some modifications, to establish
Federal order make allowances. Many
other comments supported the NMPF
position. NMPF suggested adding a
marketing cost allowance of $0.015 per
pound of product to the manufacturing
costs. NMPF explained that the addition
of the marketing allowance was
necessary since the NASS price data
that will be used in the formulas
includes the marketing costs covered by
the $0.015.

The RCBS survey contains data for six
cheese plants, six nonfat dry milk plants
and five butter plants. In addition, the
survey results include manufacturing
data from three dry whey plants. The
plants included in the survey represent
a wide geographic representation of the
United States. Given the limited number
of plants involved in the study,
however, regional information is
unavailable. The survey results also
represent a range of packaging types
which can affect the final make
allowance.

International Dairy Foods Association
(IDFA) suggested that make allowances
be determined by computing weighted
averages of the results of the RCBS
survey and the California audited make
allowances. IDFA also included a
$0.015 marketing cost adjustment as
well as adjusting the RCBS make
allowance to incorporate the same
return on investment that is included in
the California make allowance. IDFA
and numerous other commenters
explained that a return on investment is
necessary for manufacturers to continue
to invest in plants and equipment.

A number of comments were filed
urging that make allowances be
determined by auditing manufacturing
plants in the same manner practiced by
the State of California. Proponents
explained that California has had long
and successful experience with auditing
make allowances and that a similar

procedure could and should be
implemented in Federal orders.

At this time the use of the RCBS study
and the California data are deemed to be
adequate for determining the initial
make allowances contained in this
decision. Several problems exist with
auditing make allowances. First, the
Federal milk order system currently is
not equipped to handle the type of
audits necessary for determining
appropriate make allowances. An
increase in market administrator
administrative fees would be required to
acquire and train auditors to conduct
the make allowance audits, since these
audits would have to be done in
addition to the current audit program.
Since most Class Ill and Class IV
manufacturing is done in plants that
currently are unregulated, authority to
audit these plants to obtain make
allowance data would need to be
obtained. In addition, the industry may
request a hearing on an expedited basis
and present relevant data to justify
changing make allowances. Therefore,
there is no current plan to begin
auditing manufacturing plants for the
purpose of obtaining make allowance
data.

The level of the make allowances
included in this decision is based on
input by all sectors of the dairy
industry. If the make allowances are
established at too low a level,
manufacturers will fail to invest in
plants and equipment, and reduced
production capacity will result. If the
make allowances are established at too
high a level there will be unwarranted
incentive to increase capacity above the
needs of the industry, leading to
overcapacity and resulting losses to
manufacturers. Either scenario would
not be in the best interest of the dairy
industry. Manufacturing plant operators
who find the level of make allowances
inadequate compared to their actual
costs also have the alternative to not
participate in a Federal order
marketwide pool.

Most commenters agreed with NMPF
and IDFA that the make allowances
proposed to be used for the butterfat and
nonfat solids prices were too low, and
the resulting prices too high. NMPF
suggested that a make allowance of
$.1327 per pound of butter (plus the
$.0015 marketing cost, or $.1342) would
be appropriate for use in the butterfat
price calculation, and IDFA favored a
make allowance of $.114, compared to
the proposed make allowance of $.079.
Several commenters suggested use of
California make allowances.

The formula for determining the
butterfat price for butterfat used in Class

Il and Class IV products will be

computed using the following formula:

Butterfat price = ((NASS AA Butter
survey price—0.114)/82).

The make allowance of $0.114 per
pound of butter is determined by adding
to the RCBS survey make allowance a
marketing cost of $0.015 and a return on
investment of $.0068, which is the same
return on investment included with the
California butter processing cost. The
RCBS make allowance included
packaging costs for print butter;
therefore, $0.0175 was deducted from
the make allowance to adjust for the
difference between print and bulk butter
packaging. The California butter
processing cost was also adjusted by the
$0.015 marketing cost. A weighted
average make allowance was then
computed using the adjusted RCBS
make allowance and pounds of butter
contained in the RCBS survey and the
adjusted California butter processing
cost and the pounds of butter
represented by the California butter
plant audit. The resulting make
allowance of $0.114 is $0.035 greater
than the $0.079 make allowance
contained in the proposed rule. An
increase in the butter price formula
make allowance will allow plants to
recover a larger percentage of the costs
of producing butter than under the
proposed rule.

Comments on the computation of a
nonfat solids price included suggestions
by NMPF that the nonfat dry milk make
allowance level should be $.1245 plus
the $.0015 marketing cost, or $.126, and
by IDFA that $.137 would be an
appropriate level, compared to the $.125
used in the proposed rule. Several other
commenters favored the California make
allowance, suggesting something in the
$.135-%$.14 per pound range for nonfat
dry milk.

The formula for computing the nonfat
solids prices for milk used in Class IV
will be as follows:

Nonfat solids price = ((NASS nonfat dry
milk survey price —0.137)/1.02).

As in the case of computing the
butterfat make allowance, the nonfat
solids make allowance is a weighted
average of the RCBS survey and the
California processing costs. A marketing
cost of $0.015 and a return on
investment of $0.0159 was added to the
RCBS survey while the $0.015
marketing cost was added to the
California price. The resulting make
allowance of $0.137 per pound of nonfat
dry milk is $0.012 more than the
proposed rule make allowance of
$0.125. The resulting increase in the
make allowance will allow plants to
recover a larger percentage of the cost of
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producing nonfat dry milk than they
would have using the make allowance
included in the proposed rule.

In addition to revising the make
allowance for computing the nonfat
solids price, the yield factor is also
adjusted. In the proposed rule a yield
factor of .96 was used in the nonfat
solids formula. The .96 was intended to
represent the 96 pounds of solids in 100
pounds of nonfat dry milk. Most parties,
including IDFA and NMPF, commented
that the .96 was inappropriate and that
a factor of 1.02 was more appropriate.
Since buttermilk powder is also a
product of manufacturing butter and
nonfat dry milk, its value needs to be
addressed. Because the proposed rule
did not account for the yield of
buttermilk, the .96 factor was
appropriate. However, failing to account
for buttermilk powder resulted in
overstating the nonfat solids price since
the pounds of nonfat solids were
understated. Use of the 1.02 factor
allows the nonfat solids contained in
nonfat dry milk and buttermilk powder
to be accounted for, and the value of all
nonfat solids to be accurately reflected
in the nonfat solids price.

The results of the revisions made to
the butterfat and nonfat solids formulas
yield a Class 1V hundredweight price
that would have averaged four cents
below the current Class Il11-A price and
fourteen cents above the California 4a
price over the period of January 1994
through December 1998. These results
address the major concern of many of
the comments that the Class IV prices in
the proposed rule were too far out of
alignment with California 4a prices for
Federal order plants to be competitive.
The more important criteria of reflecting
supply and demand is also met by the
revised formulas. Research by Knutson,
Anderson, Awokuse, and Siebert
showed that the formulas contained in
the proposed rule outperformed the
current basic formula price in reflecting
supply and demand. Under the revised
formulas the level of prices will be
changed, but not their relationship to
supply and demand.

Nearly all comments on the cheese
make allowance proposed for use in
computation of the protein price
described the proposed $ .127 make
allowance as too low, resulting in a too-
high protein price. NMPF supported use
of the RCBS survey results ($ .1421),
which were somewhat higher than the
proposal. IDFA supported using an
average of the RCBS survey and
California make allowances, which
generally are higher still ($.152). A
number of other commenters argued
that the proposed cheese make
allowance would cover the cost of

making none of the cheese made in

California. The Dairy Institute of

California advocated make allowances

of at least $.17 for blocks and $.14 for

barrels.

Many commenters insisted that barrel
cheddar cheese prices should be
included in a weighted average with
block cheddar prices since much more
barrel cheese is produced than block
cheese. NMPF urged that the barrel
price not be included because barrels
don’t have uniform composition, and
because the use of such prices would
have the effect of unnecessarily
reducing prices to producers. Other
commenters suggested that if barrel
prices are included, they should be
increased by 3 cents per pound to make
up for the difference in packaging costs.
Still other commenters argued that all
varieties of cheese should be included
in the NASS price survey to assure that
all cheese value is captured.

The formula for computing the
protein price for milk used in Class Il
is as follows:

Protein price = ((NASS cheese survey
price — 0.1702) x 1.405) + ((((NASS
cheese survey price — 0.1702) x
1.582) — butterfat price) x 1.28)

The NASS cheese survey price will be
determined by adding three cents to the
moisture-adjusted barrel price and then
computing a weighted average price
using the block cheese price and the
adjusted barrel price times the pounds
of each cheese type in the NASS survey
and dividing by the total pounds of
block and barrel cheese in the NASS
survey. Including both block and barrel
cheese in the price computation
increases the sample size by about 150
percent, giving a better representation of
the cheese market. Since the make
allowance of $0.1702 is for block
cheese, the barrel cheese price must be
adjusted to account for the difference in
cost for making block versus barrel
cheese. The three cents that is added to
the barrel cheese price is generally
considered to be the industry standard
cost difference between processing
barrel cheese and processing block
cheese.

The make allowance used in
computing the protein price, $0.1702,
was established by computing a
weighted average make allowance using
the RCBS survey and the California
processing costs. The RCBS survey was
adjusted by adding a marketing cost of
$0.015 and a return on investment of
$0.0104 for a total of $0.1540 while the
California processing costs were
increased by a marketing cost of $0.015
for a total of $0.1855. The weighted
average was then computed by

multiplying the pounds of cheese
represented in each study by the
respective prices. The resulting total
was divided by the total pounds of
cheese represented by the studies.

The factors used in the formulas for
computing component prices are
determined by the quantity of the
component in the commodity, except
for protein, for which the Van Slyke
yield formula is used. In the protein
formula, the 1.405 and 1.582 are yield
factors derived from the Van Slyke
cheese yield formula. Both the 1.405
and 1.582 factors are determined by
calculating the change in cheese yield if
an additional tenth of a pound of
protein or butterfat is contained in the
milk, holding everything else constant.

The proposed rule used a 1.32 factor
times the cheese price for use in
computing the protein price. The
change to a factor of 1.405 reflects the
use of true protein as the basis for
payments for protein rather than using
a measurement of “‘total nitrogen” for
the protein content of milk. The
resulting protein price will be for a
pound of “true protein.”

Total nitrogen protein content and
true protein content both result from
chemical (Kjeldahl) testing methods
approved for determining the protein
content of dairy products by the
Association of Official Analytical
Chemists. When expressing protein
based on total nitrogen, the protein
percentage is over-stated by the amount
of non-protein nitrogen (which has little
or no effect on dairy product yields)
present in the milk. Therefore, when
milk is priced on the basis of its true
protein content rather than its content of
protein measured by total nitrogen, the
price per pound of protein should be
higher.

Currently, nearly all testing of milk
for payment purposes is performed
using infrared electronic testing
equipment. At the wave-length filter at
which protein is measured, only true
protein is detectable. To calibrate for
total nitrogen a bias factor has to be
used to compensate for the non-protein
nitrogen. It is also likely that the level
of non-protein nitrogen will vary in
every set of calibration samples, creating
more problems in accurately calibrating
electronic infrared instruments.
Calibration for the true protein content
of milk is more accurate than the
calibration for total nitrogen protein.
Because the accuracy of testing for true
protein is higher than for total nitrogen
protein, which has relatively little
value, Federal milk orders should price
milk on the basis of its true protein
content rather than its total nitrogen
protein content.
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Comments on the proposed rule
included discussion of the proposal to
incorporate the difference in butterfat
value between cheese and butter within
the protein price. NMPF suggested that
the .90 factor that results in a 1.582
multiplier should, instead, be .91 and
result in a 1.60 multiplier because that
factor more closely reflects the current
retention of butterfat in cheddar cheese
manufacturing. The IDFA comment
argued that using the 1.60 multiplier
would increase an already-high protein
price. Another comment urged that the
Grade A butter price be used instead of
the AA price, because the value of
butterfat in cheese shouldn’t be
increased over its value in butter.
Further, the comment argued that the
additional value of butterfat in cheese is
added by the cheesemakers, and
shouldn’t be used to increase prices to
producers.

Since Class Il includes other types of
cheese, such as mozzarella that has a
lower fat retention than cheddar cheese,
increasing the value attributed to that
retention is not appropriate. Increasing
the protein price for all milk used in
Class I1l based on only a portion of the
products included in Class Ill would put
the other Class Il products at a
competitive disadvantage. Calculation
of a minimum price will enable
handlers to adjust prices paid to
producers to account for additional
value above the minimum Federal order
prices. Therefore, the 1.582 factor will
be used in the protein price formula
contained in this decision.

Since Class Il and Class 1V use the
same butterfat price, accounting for the
difference in value of butterfat in cheese
versus the value of butterfat in butter is
necessary. This difference in value is
included with the protein price
calculation as a means of quantifying
the amount by which the value of
butterfat in cheese varies from the value
of butterfat in butter. Attributing the
additional value to protein is possible
because it is the casein in protein that
forms the molecular matrix that retains
the butterfat in cheese. Without enough
protein in milk to retain the butterfat in
cheese, the butterfat would have a lower
value in whey butter in most months.
The ratio of butterfat to protein, 1:1.28,
is calculated from the protein and
butterfat yield factors of 1.405 and
1.582.

An alternative to incorporating the
butterfat value in cheese with the
protein price is to compute a separate
butterfat price for Class Ill. This would
be a relatively simple formula to
compute. However, having multiple
butterfat prices would require full plant
accountability of components in all

manufacturing plants. The resulting
increased accounting, reporting, and
administrative costs were determined to
not be warranted when viewed against
the small gain from having an additional
butterfat price.

Use of the protein price formula
adopted in this decision will increase
the protein price by approximately 15
cents per pound when compared with
calculating the protein price on the
basis of total nitrogen protein. However,
the increase is almost entirely negated
by the lower content of true protein than
of total nitrogen protein in milk. On a
hundredweight basis, the change to true
protein results in an increase to the
Class Il price of an average of 2 cents
when compared to the formula using
total nitrogen protein.

Use of true protein instead of total
nitrogen protein for determining
payments to producers should have a
minimal impact on producer revenues.
Producers with relatively high levels of
non-protein nitrogen in their milk could
see a slight drop in their revenue
derived from the protein content of their
milk.

In addition to changing the
coefficients in the protein price formula
to adjust for the use of true protein, the
fixed protein and other solids values
used in computing a per hundredweight
Class Il price must be adjusted.
Accordingly, the Class Il price will be
computed by multiplying the butterfat
price by 3.5 and adding the result of
multiplying .965 times the sum of 3.1
times the protein price and 5.9 times the
other solids price.

In comments filed in response to the
proposed rule, NMPF suggested a
$.1575 whey make allowance plus the
$.0015 marketing cost, for $.1590, rather
than the $.10 proposed. IDFA argued
that a $.171 make allowance would be
more appropriate. Wisconsin
Cheesemakers indicated that the Class
111 price should not include a value for
whey, as it frequently represents a cost
to manufacturers. The Dairy Institute of
California agreed that a whey factor
should not be included, but that if it is,
the yield factor (divisor) should be .98
(instead of .968).

The formula used for computing the
other solids price is:

Other solids price = ((NASS dry whey
survey price —.137)/0.968).

The determination of the $0.137 make
allowances was based on several factors.
Whereas the other make allowances
were based on a weighted average of the
RCBS study and California make
allowances, the other solids make
allowance is based primarily on the
Cornell study of dry whey and whey

protein concentrate make allowances.
The Cornell study was used since
California does not audit dry whey
manufacturing costs and the RCBS
survey has very limited data on dry
whey manufacturing costs. The data on
dry whey in the RCBS study expresses
the costs on a per pound of cheese basis
rather than on a per pound of dry whey
basis. The $0.137 figure is slightly above
the average cost of the model plants in
the Cornell study and the same as was
used for nonfat solids.

A value for other solids is included in
Class Il to assure that the Class Il price
reflects most of the value of milk used
in Class Il products. In the Federal milk
orders currently pricing three
components, the other solids price is
determined by subtracting the value of
butterfat and protein from the BFP. In
this final rule the other solids price is
established independently of the
butterfat and protein price. Even though
there is not a market for other solids as
such, the dry whey price was
determined to be the best indicator of
value for other solids and provides a
method of accounting for and
distributing the value in Class Il milk
that is not accounted for in the protein
and butterfat components. Other
potential price series that could be used
to determine the value of other solids
were whey protein concentrate and
lactose. Under present market
conditions, dry whey offers more market
activity with less specialization than
either whey protein concentrate or
lactose, and therefore constitutes a
better price series for determining a
minimum Federal order price.
Comments filed by several parties
supported the use of dry whey for the
determination of the other solids price.
The 0.968 factor in the formula
represents the pounds of solids
contained in a pound of dry whey.

Since the make allowances are
applied on a component basis rather
than on a hundredweight of milk basis
comparisons to traditional make
allowances may be difficult. Also, a
make allowance that may seem
reasonable when applied to a
component may be seen as
inappropriate when combined with the
other components in the finished
product. To evaluate the make
allowances on a per hundredweight
basis the Class Il and Class IV milk
prices were compared to the value of
cheese and butter/powder using the
CCC yield factors. These results were
compared to the same calculation using
the current BFP and the CCC yield
factors. A comparison over time
between the current level of class prices
paid for producer milk and the value of
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the manufactured products made from
that price class of milk shows a
reasonably stable difference between the
two levels. This difference is the
implied make allowance.

The implied make allowance for
butter/powder using the current BFP for
the period January 1994 through July
1998 was $0.83 per hundredweight,
while the implied make allowance for
butter/powder versus the Class I1I-A
price was $1.37 per hundredweight. The
implied make allowance calculated for
the Class IV price, based on historical
prices, would have been $1.41 per
hundredweight. With the implied make
allowance for the Class IV price being
only $0.04 from the actual implied Class
I1I-A make allowance, the butter make
allowance and the nonfat dry milk make
allowance, in combination, appear to
approximate the current implied make
allowance.

Determination of the make allowance
for Class Il is more difficult than for
Class IV, in which butterfat and skim
solids make two unique finished
products. In cheese manufacture, most
of the butterfat remains in the cheese
with most of the protein, and a portion
of the protein, butterfat and remaining
nonfat solids are contained in the whey,
which can be made into various
products. The combination of the
butterfat, protein, and other solids make
allowances resulted in an implied make
allowance of $2.72 for Class Il (cheese)
compared to the implied make
allowance of $2.21 for the current BFP.
Even though the implied make
allowance using the Class Ill formulas in
this decision is greater than the current
implied make allowance it is
appropriate since the CCC formula is
basically a cheddar cheese yield formula
whereas Class Il contains multiple
varieties of cheese and certain other
products. A slightly larger make
allowance in Class Ill will not place
makers of products that have
significantly different cost structures
than cheddar cheese at a competitive
disadvantage when participating in
Federal orders relative to handlers who
do not participate in the Federal orders.

Changes in make allowances will
affect component prices and per
hundredweight milk values. A one-cent
per pound change in the butter make
allowance will affect the butterfat price
in the opposite direction by $0.0122 per
pound. This would be $0.0427 per
hundredweight for milk at 3.5 percent
butterfat. The butterfat price also is used
in the computation of the protein price.
The protein price will change inversely
to the butter make allowance by $0.0146
per pound or $0.046 per hundredweight
for milk with 3.15 percent protein. A

positive make allowance change for
nonfat dry milk will result in a decline
in the nonfat solids price. A one-cent
change in the nonfat dry milk make
allowance will result in a $0.0098 per
pound or $0.0882 per hundredweight
opposite change in the nonfat solids
price. A one-cent change in the protein
make allowance will cause an opposite
change in the protein price by $0.0322
per pound or $0.1014 per
hundredweight for milk with 3.15
percent protein. Finally, a one-cent
change in the other solids (dry whey)
make allowance will change the other
solids price by $0.0103 per pound or
$0.0567 per hundredweight in the
opposite direction.

This pricing system eliminates the
need for regional yields based on
regional differences in milk
composition. The value of milk will be
adjusted automatically based on the
level of components contained in the
milk in each order even though the
component prices are the same
nationally. This automatic adjustment
means that handlers will pay the same
price per pound of component but may
have differing per hundredweight
values based on the milk component
levels, creating equity in the minimum
cost of milk used for manufacturing
purposes.

Several comments were received
suggesting that regional BFP
replacement prices be used rather than
a national BFP replacement. The
commenters explained that cheese,
butter, and nonfat dry milk have
different values in different regions of
the country, and that the Cornell study
described a price surface for milk used
in manufactured products across the
United States. Therefore, they
concluded, the replacement BFP also
should be determined regionally.

This decision replaces the current
BFP with a national Class Il price and
a national Class IV price. Although there
may be some justification for regional
pricing, there are two principal reasons
for using national pricing. First, pricing
milk on the basis of the pounds of
components contained in the milk
eliminates some of the regional
differences in milk prices. Second,
regional commodity price data, and for
that matter regional competitive pay
price data, are unavailable. Resulting
attempts to estimate regional
differences, with the ensuing regional
differences of opinion, would yield
minimal benefits.

An analysis of the basic formula price
replacement requires several
assumptions. Historical commodity
price surveys are not available for all of
the commodities. Prices used as

substitutes for historical price survey
data in this analysis include a cheese
price computed by comparing the
current NASS cheese price series to the
comparable NCE/CME price series for
the purpose of determining a historical
protein price. The NCE/CME series was
then adjusted by means of a regression
analysis to reflect the differences
between the NASS prices and the
exchanges. The resulting price series
simulates the use of the NASS series for
the time period studied. For the butter
price, the data from the “BFP
Committee Commodity Price Study”
was compared to the CME Grade AA
cash butter price series. The CME Grade
AA price series was then adjusted
accordingly to make it more comparable
with the Committee Price Study.
Auvailable survey prices used were
nonfat dry milk prices and dry whey
prices, both of which are published
monthly by NASS in “‘Dairy Products”.
While a nonfat dry milk price and dry
whey price are published in “‘Dairy
Products” at the beginning of each
month for the second previous month,
the new weekly NASS survey discussed
earlier is necessary to determine prices
on a more current basis.

One of the initial requirements of a
basic formula price replacement, based
on the assumption that the national
supply and demand for manufacturing
milk as reflected in the current BFP is
in relatively good balance, is that the
price level not deviate greatly from the
current basic formula price. The
examples contained in the proposed
rule resulted in the Class Il portion of
the BFP replacement averaging $0.45
per hundredweight above the current
Class Il price, and the Class IV portion
of the BFP replacement averaging $0.13
per hundredweight above the current
Class Il price, both for the 48-month
period January 1994 through December
1997.

In addition to comparing the Class Il
and Class IV price series to the current
BFP, the Class Il price was also
compared to the California 4b price,
while the Class IV price was compared
to the Class Il1I-A price and to the
California 4a price. Comparisons to the
California prices are included because
many commenters expressed the view
that the proposed rule resulted in prices
that put plants regulated by Federal
orders at a competitive disadvantage to
California plants and that alignment
with California pricing was essential.
Most commenters did not express the
view that Federal order prices should
equal California prices, but that Federal
order prices should be in alignment, i.e.
“reasonably close”. For comparison
purposes all prices are expressed on a
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per hundredweight basis with 3.5
percent butterfat. The Class Il price was
determined by using 3.1 pounds of
protein and 5.9 pounds of other solids
in 100 pounds of skim milk. To
compute a 3.5 percent hundredweight
price the skim milk value was
multiplied by .965 and added to the
butterfat price that was multiplied by
3.5. The same procedure was used for
the Class IV price, with 9 pounds of
nonfat solids in a hundred pounds of
skim milk.

For the period January 1994 through
December 1998, the Class Il price
averaged $0.47 below the current BFP
and $0.20 above the California 4b price,
while the Class IV price averaged $0.50
cents below the current BFP, $.04 cents
below the current Class Il1I-A price, and
$0.15 above the California 4a price.

In addition to comparing the value
differences between the Class Il and
Class IV prices and the current BFP, it
is important to compare the relationship
in price movements between the Class
Il and Class IV prices and the current
basic formula price. Correlation
coefficients were computed to
statistically test the relationships
between the Class 1l and Class IV
prices, the current basic formula price,
and the California prices. The
correlation coefficient between the Class
Il price and the current basic formula
price is above .98 while the correlation
coefficient between the Class IV price
and the current basic formula price is
approximately .74. The correlation
between the Class IV price and the
current Class IlI-A price is .99. The
correlations between the Class Ill and
Class IV prices and California prices are
also quite high, with the Class Il price
and the California 4b price having a
correlation coefficient of .97 while the
Class IV price and the California 4a
price show a correlation coefficient of
.99. These relationships are expected
since the current basic formula price is
weighted more heavily on milk used for
the manufacture of cheese than on the
value of milk used in the manufacture
of butter and nonfat dry milk.

The Class Ill and Class 1V formulas
are computed from product prices
representing the use of milk in each
class. That is, the Class Ill price is
derived from the value of cheese while
the Class IV price is derived from the
value of butter and nonfat dry milk.
Therefore the Class Ill and Class IV
prices can be expected to vary
significantly from the current BFP in
individual months, reflecting the
economic (supply and demand)
conditions for cheese, butter, and nonfat
dry milk. This situation is particularly
true of the Class IV price. For example,

during 1993 and 1994 the price of butter
and nonfat dry milk was relatively low
and stable compared to the price of
cheese. The degree of variability of
individual months’ prices from the
average for the year is expressed by a
standard deviation. A lower standard
deviation indicates that individual
observations (in this case, monthly
product prices) vary less from the mean
than would be indicated by higher
standard deviations. These statistical
descriptions indicate the difference in
variability of prices between butter/
powder and cheese in 1993 and 1994.

During 1994 the Class IV price would
have averaged $10.26 with a standard
deviation of $0.11, compared to the
1994 BFP average of $12.00 with a
standard deviation of $0.57, and the
average Class Il price of $11.47 with a
standard deviation of $0.69. For 1998,
when the economic conditions for
butter and nonfat dry milk had changed
and prices became more volatile, the
Class IV price would have averaged
$14.79 with a standard deviation of
$2.13 versus the 1998 BFP average of
$14.20 with a standard deviation of
$1.97, and the Class Il average price
calculation of $13.84 with a standard
deviation of $2.14.

The Class Il and Class IV prices
clearly reflect the value of the milk used
in the respective manufactured
products, whereas the current basic
formula price reflects primarily the
value of milk used to manufacture
cheese in a particular region of the U.S.
(Minnesota and Wisconsin).

Class |

As in the proposed rule and currently,
the basic formula price replacement will
act as a mover for the Class | price in
addition to establishing prices for milk
used in Class Il and Class IV. Also as
proposed, the Class | value will be
separated into two parts: skim milk and
butterfat. However, instead of the
proposed six-month declining average
of the higher of each month’s Class IlI
and Class IV skim and butterfat prices,
the Class | price mover will be
determined by the most recent
manufacturing product prices available.
The advanced price aspect of the Class
| price mover will also be shortened
from the current and proposed timing of
the Class | price announcement. Both
the Class | skim and butterfat
components will be announced on the
23rd day of the preceding month using
advance pricing factors based on
product prices for the most recent two
weeks. The Class Il skim milk price will
be announced similarly. This change
from the proposed rule is being made to
respond to numerous handler comments

on the proposed rule and to address
class price inversion that occurred
during the second half of 1998.

Comments relating to replacement of
the BFP as a Class | price mover that
were filed before issuance of the
proposed rule ranged from favoring
continuation of the current system to
establishment of the Class | price
independently of the basic formula
price(s) for milk used in manufactured
products. One comment suggested
eliminating the basic formula price and
pooling only the Class | and Class Il
differentials. These comments were
fully considered in the proposed rule.

Numerous comments received in
response to the proposed rule favored
advance pricing of Class | skim and
butterfat separately. However, a number
of commenters expressed concern that
use of the higher of the Class Il or Class
IV prices in the calculation of the Class
I price mover would result in undue
enhancement of Class | prices. The most
controversial aspect of the Class | price
mover proposal was the use of a 6-
month declining average. Many of the
comments received concerning the Class
I mover expressed the view that the
Class | price must be closely and
directly linked to the manufacturing
price in the same manner that occurs
currently. Commenters expressed the
view that the current system, two-month
advance pricing, closely links the
manufacturing value of milk to Class |
and therefore gives appropriate price
signals to producers. They opposed the
six-month declining average on the
basis that the delay in linkage with the
Class | price would be too long and that
Class | pricing would be counter
cyclical. Some who opposed the time
lag built into the 6-month declining
average suggested that a 3-month
average would do as well at attaining
some stability without as much “de-
linking.”

Several commenters opposed building
less volatility into Class | prices than
into manufacturing class prices. Among
the reasons given were that added
stability for Class | would mean greater
volatility in prices for manufactured
products, and that added stability
would favor producers in high Class |
markets.

Other comments on the proposed rule
supported variations of a 12-month
rolling average Class | price mover,
some with seasonal adjustments. A
number of comments favored the
stability of the longer-term basis for
Class | prices. One graph submitted
shows a very close relationship between
the 6-month declining average mover
and the current BFP.
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There are several conflicting issues
that must be balanced when establishing
the Class | price mover. First, the retail
demand for Class | milk is independent
of the demand for manufactured dairy
products. Second, the raw material used
in both Class | products and
manufactured dairy products is the
same and therefore the separate uses
must compete for the given supply of
milk. Third, the elasticity of demand for
the various dairy products is
significantly different, creating different
consumer responses to the changing
prices for various dairy products. The
Federal milk orders have attempted to
address these issues through classified
pricing. This system allows a higher
price to be applied to milk used for
Class | uses due to inelastic demand for
Class | products. This higher price also
allows Class | uses of milk to compete
for the raw milk supply against
manufactured dairy products. At the
same time, marketers of Class | products
support some degree of forward pricing,
requiring processors of Class | products
to know the Class | price in advance.

Most of those commenting on the
proposed rule and the Department
perceive the need to reflect changes in
the prices for milk used in
manufactured products in the price of
milk used in fluid products. Since Class
I handlers must compete with
manufacturing plants for a supply of
milk, the Class | price must be related
to the price of milk used for
manufacturing.

It is apparent from the price patterns
of a large part of 1998 that the current
two-month lag between manufacturing
and fluid pricing does not establish as
close a relationship between the two
price levels as is desirable. Indeed, from
an analysis of the differences between
prices generated by a six-month
declining average and the current
pricing system, it is clear that the
current two-month lag does not
accomplish any closer relationship
between manufacturing and fluid prices
than would the six-month declining
average.

When manufactured dairy product
prices are relatively stable the advance
pricing of Class | milk works quite well.
However, since 1988 the volatility in the
manufactured dairy product market has
caused problems with the advance
pricing of Class | milk. The first problem
is readily evident in class price
relationships during the latter part of
1998. The frequent occurrence of price
inversions during that period indicates
that some alteration to both the
proposed and current methods of
computing and announcing Class |
prices may be necessary. Class price

inversion occurs when a markets’s
regulated price for milk used in
manufacturing exceeds the Class |
(fluid) milk price in a given month, and
causes serious competitive inequities
among dairy farmers and regulated
handlers. Advanced pricing of Class |
milk actually causes this situation when
manufactured product prices are
increasing rapidly.

Since the Class | price is announced
in advance, in a rapidly changing
market the Class | price may not reflect
the value needed to compete for the
necessary raw milk supply or the Class
| price may be overvalued relative to the
raw milk price. Undervaluing Class |
milk is a particular problem since it
reduces producers’ pay prices at a time
when the producers should be receiving
a positive price signal. As an example,
in July 1998 the Class I price in every
Federal order market except one was
below the Class Il price. Although July
is not a period of very high Class |
demand, it is a time when Class |
demand is starting to increase in some
regions relative to total milk production.
At this same time producers in these
regions received lower pay prices. Many
Federal milk orders also experienced a
Class | price below the Class Il price in
August as a result of two-month
advance pricing of Class I. Demand for
Class | milk increases substantially in
August. While producer prices rose in
August, the increase would have been
larger had Class | prices been based on
more current Class Il prices. Under
these pricing relationships, the Class |
handler may have a more difficult time
acquiring milk as the minimum Federal
order Class | price puts the handler at
a disadvantage to handlers demanding
milk for manufacturing purposes. Since
Class | handlers must compete with
manufacturing plants for a supply of
milk, the Class | price must be related
to the price of milk for manufacturing.

Another problem inherent in the
current method of announcing Class |
prices in advance is that the price for
milk established in advance is for milk
containing 3.5 percent butterfat. The
current system does not determine the
price of butterfat in advance, therefore
the Class | handler does not know the
value of milk at butterfat contents other
than 3.5, until the butterfat differential
is announced in the month following
sale of the processed product. Under
this final decision, Class | handlers will
have advanced price information for
both the skim and butterfat portions of
the Class | price.

The purpose of the minimum Class |
differential is to generate enough
revenue to assure that the fluid market
is adequately supplied. As a result of

advance pricing, the effective Class |
differential—that is, the actual
difference between the Class | and
manufacturing use prices in a month—
is not the same as the Class | differential
stated in an order. While the effective
Class | differential varies monthly, it
generally has remained positive. Recent
increased volatility in the manufactured
product markets has resulted in more
instances in which the effective Class |
differential has been negative, especially
in markets with low minimum Class |
differentials.

In the past when price inversions
have occurred, the industry has
contended with them by taking a loss on
the milk that had to be pooled because
of commitments to the Class | market,
and by choosing not to pool large
volumes of milk that normally would
have been associated with Federal milk
order pools. When the effective Class |
differential is negative, it places fluid
milk processors and dairy farmers or
cooperatives who service the Class |
market at a competitive disadvantage
relative to those who service the
manufacturing milk market.

Milk used in Class | in Federal order
markets must be pooled, but milk for
manufacturing is pooled voluntarily and
will not be pooled if the returns from
manufacturing exceed the blend price of
the marketwide pool. Thus, an
inequitable situation has developed
where milk for manufacturing is pooled
only when associating it with a
marketwide pool increases returns.

Ilustrative of the worsening class
price inversion problem are the growing
volumes of milk that, while normally
associated with Federal milk orders, are
not being pooled due to price inversion
problems. When the Class I, Ill, and/or
I1I-A prices are higher than a handler’s
blend price adjusted for location, it
becomes disadvantageous for handlers
processing soft and hard manufactured
products to pool milk. That is, instead
of drawing money out of the pool, they
have to pay money into the pool. In
1995, the volume of milk not pooled
due to class price inversion was 5.3
billion pounds. In 1997, nearly 7.8
billion pounds were not pooled for this
reason. In 1998, 14.1 billion pounds
were not pooled due to class price
inversions. During each of five of the
seven months of June through December
1998, the volume of milk not pooled
exceeded 2 billion pounds. In July 1998,
class price inversion occurred in all
Federal order markets except
Southeastern Florida, and in 19 markets
some milk was not pooled due to class
price inversion.

Since volatility in the manufactured
product markets is expected to
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continue, the Class | price mover
developed as part of this Federal milk
order reform process should address
this disorderly marketing situation.

The advanced pricing procedure
provided in this final decision results in
a Class | price that is based on a more
recent manufacturing use price, thus
reducing (but not eliminating) the time
lag that contributes to class price
inversion. For example, the January
1999 Class | price for each market
would be announced on December 23,
1998 and would be based on product
prices reported on December 10 and 17.
(The prices reported on these dates are
for the weeks ending December 4 and
11.) Under the current procedure, the
January Class | price was announced on
December 3, 1998 and was based on
product prices reported for weeks
ending November 6, 13, 20, and 27.

While the advance pricing procedure
in this decision reduces the time period
of advance notice by about 18 days, the
reduction in advance notice of Class |
and Il prices should not add significant
risk or burden to handlers. The pricing
formulas are based solely on product
prices which are announced weekly;
therefore, handlers can update formulas
on a weekly basis to estimate what the
Class | price will be before the price is
announced. Also, as more NASS
product price survey observations
become available, basis differences from
earlier traded/issued product price
surveys such as those from the Chicago
Mercantile Exchange or Dairy Market
News will be more predictable and,
therefore, should provide for more
accurate predictions of future price
levels. In addition, futures markets have
been established for the four dairy
products in the NASS price surveys.
While trading to date in these contracts
has not been large, interest in these
markets may increase as the industry
learns to use them as effective hedges to
the component values determined under
this final decision. These markets also
will assist handlers in estimating the
Class | price.

Using the current two-month advance
pricing system, but substituting for the
current BFP the higher of the Class Il
or IV prices as defined under this rule,
markets with a Class | differential of
$1.60 per hundredweight or less would
have faced a price inversion in four of
the last seven months of 1998. The
range of the price inversion would have
been $.21 to $1.49. In a fifth month,
price inversion would have occurred at
a Class | differential of $1.49 or lower.
In September 1998, price inversion
would have occurred in all Federal
order markets except Florida. However,
using the shortened advance period

adopted in this decision, for markets
with a Class | differential of $1.60 per
cwt., price inversion would have
occurred in only two of the last seven
months of 1998. The range of the price
inversion would have been $.02 to $.86.
The shortened period of advance pricing
reduces both the occurrences and level
of price inversion.

To further illustrate that the advance
pricing procedure in this final decision
provides a Class | price level that is less
likely to be below the manufacturing
use price, the following analysis was
done. Averages of the 1998 NASS
product prices for the current month,
the second preceding month, and the
two-week period available on the 23rd
of the preceding month were computed
and compared. For all four products, the
preceding month two-week average
provided a better estimate of the current
month average than did the average for
the second preceding month. Looking at
the Cheddar cheese price series, the
two-week preceding month price was
$.03 closer to the current month on a
simple average basis, and $.04 closer on
an absolute average basis. This means
that using preceding month two-week
average Cheddar cheese price would
result in a Class Ill skim milk price that
would be about $.40 per cwt. closer to
the following month’s Class Il skim
milk price than if the second preceding
month’s price is used.

As stated earlier, advance pricing
affects the function of the minimum
Class | differential. The advance pricing
procedure in this decision reduces the
difference between the manufacturing
use price used to establish the Class |
price and the manufacturing use price
in the current month. This procedure
will result in an effective Class |
differential that would be closer to the
Class | differential stated in each order.
Thus, reducing the time lag of the Class
| pricing advance improves the
functionality of the minimum Class |
differential.

Comments filed by some southern
interests indicated that stability in
pricing in the southeast U.S. should
incorporate seasonal price incentive
programs as a necessary part of
adequately supplying the fluid markets
of the southeast. According to the
commenters, such a program would
encourage balancing production with
fluid milk demand. The comments state
that because such a pricing plan would
be revenue neutral, it would allow for
more price stability and more reliable
price signals than is currently available
for producers in high Class | utilization
areas.

Addition of seasonal adjustments for
marketing areas would disrupt the

uniformity in pricing between
marketing areas that is a goal of this
pricing plan. The seasonal patterns of
milk production and consumption are
not the same between regions, and it
would be difficult, if not impossible, to
attempt to work out seasonal pricing as
a part of the BFP replacement.

As discussed previously, the price
link between Class | use and Grade A
milk used to manufacture Class Il and
Class IV products should be maintained
since Grade A milk can be used for fluid
uses as well as for manufacturing uses.
Because handlers compete for the same
milk for different uses, Class | prices
should exceed Class Ill and Class IV
prices to assure an adequate supply of
milk for fluid use. Federal milk orders
traditionally have viewed fluid use as
having a higher value than
manufacturing use. The replacement
Class | price mover reflects this
philosophy by using the higher of the
Class Il or Class IV price for computing
the Class | price.

In some markets the use of a simple
or even weighted average of the various
manufacturing values may inhibit the
ability of Class | handlers to procure
milk supplies in competition with those
plants that make the higher-valued of
the manufactured products. Use of the
higher of the Class Ill or Class IV price
will make it more difficult to draw milk
away from Class | uses for
manufacturing. For example, if the Class
IV price were used as the Class | price
mover there would be months in which
the Class Il price would be more than
two dollars above the Class IV price. As
a result, the Class I differential would
have to be well over two dollars for the
Class | price to remain above the Class
Il price. If the Class Il price is used as
the Class | price mover, the reverse
situation of having the Class IV price
well above the Class Il price would
result in the same problem. The
potential of having a Class Ill or IV price
in excess of the Class | price is not
entirely eliminated by using the higher
of the Class Ill or Class IV price because
of the advance Class | pricing feature.
However, reducing the time period for
which Class | pricing is advanced
should reduce the potential
considerably, allowing Class | handlers
to compete more effectively with
manufacturing plants for fluid milk.

Class Il

Under this final decision, the value of
Class Il skim milk will be computed by
multiplying the hundredweight of
producer skim milk allocated to Class Il
by the sum of an advanced Class IV
skim price, calculated from nonfat dry
milk product prices reported by NASS
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for the most recent two-week period for
which prices are available on the 23rd
day of the preceding month, and the 70-
cent Class Il differential. The price used
for valuing Class Il butterfat will be the
current month’s butterfat price
determined from the NASS-reported
butter price, as in Classes Il and 1V,
plus .7 cents per pound to incorporate
the Class Il differential.

Generally, the source of inputs
alternative to producer milk for the
manufacture of Class Il products is dry
milk products and butterfat that
otherwise would be used in butter.
Basing the price of milk used to make
Class Il products on these alternative
ingredients should help considerably to
remedy a situation in which it is
perceived that a separate product class
for dry milk (Class I1l-A) has resulted in
a competitive advantage over producer
milk used to produce Class Il products.
The 70-cent differential between the
Class IV and Class Il skim milk prices
is an estimate of the cost of drying
condensed milk and re-wetting the
solids to be used in Class Il products.
One commenter suggested that there
should be a $1.00 difference between
Class IV and Class Il.

Comments filed in response to the
proposed rule generally supported
basing the Class Il price on the Class IV
price. However, many commenters,
including operators of plants
manufacturing food products, argued
that the proposed $0.70 differential is
too high. In many cases they stated that
the cost for rehydration is substantially
lower than $0.70, if the nonfat dry milk
is rehydrated at all.

Only a small portion of the $0.70
differential is intended to represent the
cost of rehydration. The majority of the
$0.70, $0.57, represents the cost of
drying condensed milk. Comments filed
by Kraft, Inc., stated that the cost of
using nonfat dry milk (NFDM) in Class
Il is 0-3 cents per pound. At a rate of
9 pounds of NFDM per hundredweight
of skim milk, this cost could represent
as much as 27 cents per hundredweight.
When added to the 57-cent cost of
drying condensed milk, the 70-cent
differential appears to be justified. It
should be noted that the cost to
purchase or manufacture NFDM for use
in Class Il products would include not
only the cost of milk at the Class IV
price, but the cost of making NFDM (in
excess of $1.20 per hundredweight of
skim milk when the make allowance for
a pound of NFDM is multiplied by the
yield).

Many of the commenters suggested
that a rate of $0.30 is appropriate since
that is what is used currently in the
Federal orders. The current Class Il

differential, $0.30, was established by a
national hearing conducted in 1991. At
that hearing proponents of a $0.30 Class
Il differential explained that the average
difference between Class Il prices and
Class Il prices over a recent time period
had averaged $0.30. The $0.30
difference was not based on the actual
cost differences between existing classes
of milk.

The Class Il price level determined
under this final rule should not, on
average, be higher than its predecessor.
The concern of commenters that the
level of the proposed Class Il price
would be excessive should be mitigated
somewhat by the reduction in the level
of the Class IV formula adopted in this
rule. For the period January 1994
through December 1998, the Class 1l
price as determined in this final rule
averaged $0.01 higher than the current
Class Il price. There is a very large
variation from year to year in the
differences between the current and
adopted Class Il prices. In 1994, the
current Class Il price averaged $1.50
more than the Class Il price calculated
according to this decision. For 1998,
however, with butter prices at record
levels, the Class Il price computed from
butter and powder prices averaged $1.58
higher than the current Class Il price.
These price differences illustrate the
result of pricing Class Il milk on the
basis of manufactured ingredients
instead of on the basis of cheese.

Many of the comments received
concerning the Class Il price opposed
the proposal to price Class Il on a
current basis rather than on an advance
basis as is currently the case. The
commenters argued that since Class Il
products are sold on an advance basis
similar to Class | products the
continuation of advance pricing of Class
Il is essential. Other commenters
expressed the view that the skim
portion of Class Il could be forward
priced but butterfat should be priced on
a current basis since competing uses for
butterfat such as cheese and butter
would be priced on a current basis.
Class Il products high in butterfat, such
as ice cream, could be placed at a
competitive disadvantage in procuring
butterfat if the current month’s butterfat
prices are substantially different than
the advanced priced butterfat price.

The Class Il price adopted under this
rule will result in forward pricing the
skim milk portion of Class Il while
pricing butterfat on a current basis.
Butterfat used in Class Il products
competes on a current-month basis with
butterfat for used in cheese and butter,
and its price should be determined on
the basis of the same month’s values.
Forward pricing of skim milk will, of

course, eliminate some of the desired
direct linkage between the nonfat solids
price in Class Il and the nonfat solids
price in Class IV. However, especially
with the shortened period of advanced
pricing, in most cases the linkage
should remain close enough so that the
Class Il differential does not encourage
the drying of milk for Class Il uses just
to receive a price advantage. This
alignment also should reduce perceived
problems in the use of nonfat dry milk
to make Class Il products. Tying the
Class Il price to the Class IV price by
this fixed differential, even with
advanced pricing for Class Il skim,
should reduce the incentive to produce
nonfat dry milk for use in Class Il
products.

Quality Adjustments

This final decision provides for the
adjustment of producer payments for
the somatic cell count of producers’
milk under most orders using multiple
component pricing. Payments made by
handlers for milk used in Class Il, Class
111, and Class IV also will be adjusted on
the basis of the somatic cell count of the
milk.

A somatic cell count (SCC)
adjustment is appropriate for several
reasons. First, SCCs are not only an
indicator of general milk quality, but
also are an indicator of the potential
yield of milk in cheese and other
products that require casein for their
structure and body. Research has shown
a direct link between increased SCCs
and decreased cheese yields.

Second, many producers currently are
subject to some type of multiple
component pricing plan or quality
premium program that adjusts their pay
prices for somatic cell levels even if the
order in which their milk is pooled does
not incorporate such adjustments.
Although many producers’ returns are
affected by the SCC of the milk, there is
little, if any, oversight of the testing for
somatic cells if the order does not
include pricing adjustments. Fair and
accurate testing can be assured by
incorporating multiple component
pricing and somatic cell adjustments
into Federal orders.

The somatic cell adjustment will
apply on a hundredweight basis and be
computed by subtracting the SCC (in
thousands) from 350 and multiplying
the result by the product of .0005 times
the monthly average cheese price used
to compute the protein price. This level
of adjustment has worked well in orders
currently containing somatic cell
adjustments, and is supported by data
and research contained in Federal milk
order hearing records.
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There was not a great deal of
agreement on how to determine which
orders should provide for SCC
adjustments. Some commenters favored
their inclusion in all markets and some
favored a SCC adjustment on all milk
priced under multiple component
pricing. NMPF favored SCC adjustments
for regions that want them. A Northeast
producer group argued that the limited
effect of SCCs on Class Il and Class IV
uses makes them unsuitable for use as
an adjustment factor for milk in the
Northeast. One fluid milk handler
opposed their application to Class | use,
while several others opposed excluding
Class | milk from using somatic cell
count as a cost component because such
an adjustment could result in fluid
handlers receiving lower-quality milk.

The application of somatic cell
adjustments will be limited to orders
providing for multiple component
pricing, since the detrimental economic
effect of somatic cells has been shown
to occur principally with respect to the
protein component of milk. SCCs
unquestionably do have detrimental
effects on the flavor and keeping quality
of fluid milk products, and undoubtedly
on other dairy products as well, but the
economic quantification of those effects
is not part of the information available
for this decision. There are three order
areas in which producer sentiment is
opposed to the inclusion of SCC
adjustments, and these adjustments are
not adopted for the three orders. In the
case of the Pacific Northwest and
Western consolidated orders, most
producers already are covered under
very effective SCC payment programs,
and the average SCC in these markets is
less than 250,000 (below the neutral
level for SCC value adjustments). There
would seem to be little reason to require
additional SCC programs for these
orders. In addition, the Northeast order
does not contain a SCC adjustment.
Comments filed by Northeast interested
persons argued that the predominant
use of milk for manufacturing in that
area is nonfat dry milk and butter, and
that yields of these products are not
affected by SCCs. A somatic cell value
adjustment is not, therefore, included in
the Northeast order.

As in the proposed rule, for the orders
containing a somatic cell adjustment
provision the adjustment will be
applied to milk used in Classes II, 1ll
and IV for handler billings, and to all
producer milk for payment to
producers. This application of a SCC
adjustment has worked well in the
orders currently providing for it, and
should result in no additional
marketing, testing or accounting
requirements in those orders. At least

some portions of most of the
consolidated orders for which the SCC
adjustment is provided already contain
such provisions.

Several comments suggested
including a maximum count of 25,000
psychrotrophic bacteria as a criterion for
payment of positive SCC adjustments.
Even though there may be a valid reason
for including psychrotrophic bacteria
for payment purposes, bacteria counts
will not be included with this decision.
Somatic cell counts are the only quality
adjustments in this final decision. The
issue of whether to include
psychrotropic bacteria as a payment
criteria is better left to a Federal order
hearing that specifically addresses the
issue. In contrast to a somatic cell
adjustment, which already is contained
in many of the orders with multiple
component pricing, none of the orders
currently provide for adjustments for
bacteria counts.

Application of the Replacement Basic
Formula Price(s)

Under this final rule, producers in
most Federal order markets will be paid
on a multiple component basis since the
basic formula price replacement is
based on individual milk component
prices. Producers will be paid for the
pounds of butterfat, pounds of protein,
pounds of other solids, a per
hundredweight price known as the
producer price differential, and a per
hundredweight somatic cell adjustment.
The producer price differential returns
to producers their pro rata share of the
proceeds of the classified pricing
system. The butterfat, protein, and other
solids prices paid to producers will be
the same as the prices for those
components announced for Class Il use
regardless of the utilization of the milk.
Handler obligations and producer
payments under the Federal orders that
do not provide for component pricing
will be based on hundredweight prices
computed from these component prices.

Although several comments
supported the proposal that multiple
component pricing (MCP) be applied
only to milk used in Classes I, 11l and
1V, several comments from the
Southwest area argued that it should be
applied to all milk or not adopted at all.
National Farmers Organization (NFO)
also favored the adoption of component
pricing for all classes of milk, and other
comments favored the adoption of MCP
for all Federal milk orders.

Several New York comments stated
that MCP would not benefit producers,
would serve only to impose higher costs
on handlers, and shouldn’t be adopted
for the Northeast. Michigan Milk
Producers expressed concern that the

adjustment of protein value to reflect
the effect of additional butterfat in
cheese would increase costs in the
Mideast because of the high percentage
of milk used in (lowfat) Italian and
Swiss cheese in that market, and
requested that the Mideast market
provide for the same kind of MCP
pricing currently used in the Southern
Michigan market.

All Federal orders outside of the three
southeast orders with relatively high
Class | use (Appalachian, Florida and
Southeast) and Arizona-Las Vegas
should contain the same component
pricing plan. The affected orders have a
large portion of their milk used in
manufactured products, and the
components in that milk that determine
the yield of product available for
handlers to sell are the most appropriate
basis for determining its value. At the
same time, there is no indication that
MCP should apply to Class | milk, and
it is difficult to justify pricing fluid milk
on an MCP basis in terms of the
economic value of components in those
products.

Although the proposed rule included
provisions for the Mideast order that
would continue elements of the current
Southern Michigan MCP plan, further
study supports the conclusion that there
is no benefit to establishing a
component pricing plan under one
order that differs significantly from the
rest of the consolidated orders. This
issue is discussed more thoroughly in
the Mideast section of this decision.

All of the Federal milk orders will
require changes to accommodate
replacement of the current BFP with the
multiple component pricing plan or
with its hundredweight price
equivalent. There will no longer be a
butterfat differential under any order,
but butterfat prices. The same butterfat
price will be used for butterfat in Class
Il (with an addition of .7 cents per
pound to reflect the Class Il differential),
Class Ill, and Class IV, while a separate
butterfat price, announced in advance,
will apply to butterfat used in Class I.

For purposes of allocation of producer
receipts the assumption will be made
that the total nonfat solids, protein and
other (nonfat) solids cannot be separated
easily from skim milk. These nonfat
solids will therefore be allocated
proportionately with the skim milk
based on the percentage of protein and
other solids in the skim milk received
from producers.

For the Market Administrator to
compute the producer price differential,
handlers will need to supply additional
information on their monthly reports of
receipts and utilization. Handlers that
are filing reports in orders that currently
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have multiple component pricing and a
somatic cell adjustment will see little or
no change in their reporting
requirements. Under orders that are
adopting component pricing for the first
time, the pounds of protein, the pounds
of other solids, and somatic cell
information will be needed in addition
to the product pounds and the butterfat
currently reported. This data will be
required from each handler for all
producer receipts, including milk
diverted by the handler, receipts from
cooperatives as 9(c) handlers and, in
some cases, receipts of bulk milk
received by transfer or diversion.
Payments by handlers to cooperative
associations for Class | milk will be
calculated on the basis of the
hundredweight of Class | skim milk
times the Class | skim price plus the
pounds of Class | butterfat times the
Class | butterfat price. Payment for Class
Il milk will be determined on the basis
of the Class Il pounds of nonfat solids
times the Class Il nonfat solids price (or,
in non-MCP orders, the Class Il skim
milk price times the hundredweight of
Class Il skim milk), and the pounds of
butterfat in Class Il times the Class Il
butterfat price. The Class Il nonfat solids
price is computed by dividing the Class
I skim milk price by 9. Class Il milk
will be paid for based on the pounds of
protein in Class Il times the protein
price, the pounds of other solids in
Class I1l times the other solids price,
and the pounds of butterfat in Class Il
times the butterfat price. The pounds of
nonfat solids in Class IV times the
nonfat solids price, and the pounds of
butterfat in Class IV times the butterfat
price will be used to calculate
obligations for Class IV milk. Milk used
in Classes Il and IV in orders that do
not include MCP will be paid for on the
basis of the butterfat price per pound
and the applicable skim milk price per
hundredweight. The appropriate
somatic cell adjustment will apply to
milk in Class Il, Class Ill, and Class IV.
The Class | value of milk to handlers
will be calculated by multiplying the
hundredweight of producer skim milk
in Class | times the Class | skim price
plus the pounds of Class | butterfat
times the Class | butterfat price. Class Il
milk value will be computed on the
basis of the Class Il nonfat solids price
times the pounds of total nonfat solids
in skim milk allocated to Class Il and
the pounds of butterfat in Class Il times
the Class Il butterfat price. Class Il milk
value will be computed based on the
pounds of protein in Class Il times the
protein price, the pounds of other solids
in Class Il times the other solids price,
and the pounds of butterfat in Class Il
times the butterfat price. The pounds of

nonfat solids in Class IV times the
nonfat solids price, and the pounds of
butterfat in Class IV times the butterfat
price will comprise the value of Class IV
producer milk. Milk used in Classes Il
and 1V in orders that do not include
MCP will be paid for on the basis of the
butterfat price per pound and the
applicable skim milk price per
hundredweight. Also included will be
the appropriate somatic cell adjustment
applied to milk in Class Il, Class Ill, and
Class IV, the value of overage, the value
of inventory reclassification, the value
of other source receipts and receipts
from unregulated supply plants
allocated to Class I, and the value of
handler location adjustments.

For each marketwide pool using MCP,
a producer price differential price per
hundredweight will be computed that
will represent producers’ shares of the
value of the pool. The total value of
milk to handlers in excess of the value
of producer protein, other nonfat solids
and butterfat at the applicable
component prices will be determined by
dividing that value by the
hundredweight of milk in the pool. For
orders without MCP, the value of milk
to handlers will be divided by the
hundredweight of producer milk to
compute a uniform price per
hundredweight to producers.

The handler’s obligation to the
producer settlement fund under MCP
orders will be determined by subtracting
from the handler’s value of milk the
following values: (a) The total pounds of
producer milk times the producer price
differential adjusted for location, (b) the
total pounds of butterfat times the
butterfat price, (c) the total pounds of
protein times the protein price, (d) the
total pounds of other solids times the
other solids price, (e) the total value of
the somatic cell adjustments to
producers’ milk, and (f) the value of
other source milk in Class | at the
producer price differential with any
applicable location adjustment at the
plant from which the milk was shipped
deducted from the handler’s value of
milk. In orders without MCP, handler
obligations will be computed by
subtracting the value of producer milk
at the uniform price per hundredweight
from the value of milk to the handler.

Payments to producers traditionally
have been made in two payments, a
partial payment based, in most cases, on
the prior month’s Class Il price and a
final payment at the uniform price to
producers. This traditional payment
system will continue, with any
exceptions for local marketing practices
noted in the regional discussions. The
partial payment will be paid on a per
hundredweight basis with the price

equaling the combined value of the skim
and butterfat prices for the lowest-
priced class in the previous month. By
computing the partial payment on a
hundredweight basis, confusion about
the use of partial month component test
averages will be eliminated and
handler’s partial payroll processing
costs should not be affected. Final
payments to producers and for 9(c) milk
will be based on: (a) the hundredweight
of milk times the producer price
differential adjusted for location, (b) the
pounds of protein times the protein
price, (c) the pounds of other solids
times the other solids price, (d) the
pounds of butterfat times the butterfat
price, and (e) the somatic cell
adjustment rate times the
hundredweight of milk.

Since producers will be receiving
payments based on the component
levels of their milk, the payroll reports
that handlers supply to producers and
to the Market Administrator must reflect
the basis for such payment. Therefore
the handler will be required to supply
the producer not only with the
information currently supplied, but
also: (a) The pounds of butterfat,
protein, and other solids in the
producer’s milk, as well as the average
somatic cell count of the producer’s
milk, and (b) the minimum rates that are
required for payment for each pricing
factor and, if a different rate is paid, the
effective rate also. The requirement that
payment factors be reported to
producers when producers are paid
currently exists in all of the orders.
Addition of the component information
is purely a conforming change.
Administration of these provisions
should not be changed from current
practices.

With advance pricing of Class | and
the inherent instability of the
commodity markets there may be
occasions when the computation of the
producer price differential results in a
value of zero or below. The orders
should contain no provision to prevent
the producer price differential from
being a negative value.

The following tables contain the
prices computed based on the formulas
and data series described in this final
decision for the period of January 1994
through December 1998. The prices are
shown for information purposes only.
These prices result from the strict
application of the formulas to prior
marketing situations. These prices
should not be interpreted as prices that
would have actually occurred
throughout the data period because
industry participants likely would have
reacted differently to the price levels
that would have resulted from the
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revised pricing plan than they reacted to

the actual price levels.
BILLING CODE 3410-02-P

ACTUAL CLASS PRICES AND FINAL DECISION CLASS PRICES AND CLASS | PRICE MOVER,* BY MONTH, JANUARY 1994

THROUGH DECEMBER 1998

[Dollars per cwt.]

: Final class | . . .
Basic for- h Final class Class IlI-A Final class Class Il Final class
Year and month mula price mprlce* 11l price price IV price price Il price
over
1994
JANUAIY oo $12.41 $11.72 $11.49 $10.22 $10.22 $13.25 $11.05
February 12.41 11.73 11.64 10.23 10.19 12.26 10.90
March ... 12.77 12.02 12.33 10.32 10.33 12.61 11.01
April ...... 12.99 12.90 12.89 10.34 10.41 13.19 11.10
MAY et 11.51 12.15 11.05 10.24 10.17 13.88 11.06
JUNE i 11.25 10.56 10.37 10.09 10.10 12.18 10.72
July ....... 11.41 11.10 10.90 10.13 10.18 10.35 10.80
August ......... 11.73 11.63 11.06 10.38 10.42 11.84 11.03
September ... 12.04 11.84 11.76 10.35 10.32 12.95 10.93
October .... 12.29 11.92 11.74 10.36 10.31 12.15 10.90
November .... 11.86 11.80 11.49 10.40 10.36 12.53 11.01
December ... 11.38 10.91 10.88 10.17 10.16 12.24 10.87
AVEIAGE ..eoiiiiiiieeie ettt 12.00 11.69 11.47 10.27 10.26 12.45 10.95
1995
JANUANY oeeeiiieiecee e 11.35 10.64 10.66 10.06 10.07 11.02 10.71
February ... 11.79 11.19 11.33 10.12 10.23 11.35 10.85
March ... 11.89 11.59 11.49 10.22 10.25 12.20 10.85
April ...... 11.16 11.07 11.08 10.27 10.28 12.09 10.89
May ... 11.12 10.74 10.55 10.21 10.29 12.19 10.89
June .. 11.42 10.78 10.56 10.37 10.36 11.46 11.04
July ....... 11.23 11.10 10.64 10.61 10.60 11.42 11.23
August ......... 11.55 11.00 10.88 10.82 10.94 11.72 11.52
September ...... 12.08 12.51 12.37 10.90 10.89 11.53 11.52
October ....... 12.61 12.93 12.69 11.66 11.46 11.85 12.09
November .... 12.87 13.19 12.96 12.40 11.95 12.38 12.52
December .... 12.91 13.34 12.84 11.24 11.13 12.91 11.61
AVEIAGE ...oiiiiiiieiieeiee e 11.83 11.67 11.50 10.74 10.70 11.84 11.31
1996
JANUANY oo 12.73 12.82 12.32 11.16 11.15 13.17 11.84
February ... 12.59 12.62 12.37 10.39 10.70 13.21 11.63
12.70 12.66 12.52 10.32 10.49 13.03 11.17
13.09 12.84 13.15 10.52 10.65 12.89 11.29
13.77 13.68 13.12 11.90 11.74 13.00 12.12
13.92 14.28 13.31 15.12 14.25 13.39 14.07
14.49 15.41 13.41 16.01 15.32 14.07 15.95
AUGUSE it 14.94 15.32 14.02 15.82 15.44 14.22 16.35
September ... 15.37 15.74 15.17 15.85 16.09 14.79 15.89
October ....... 14.13 15.28 13.54 14.94 14.82 15.24 15.62
November 11.61 12.33 11.33 12.18 12.10 15.67 13.03
December 11.34 11.06 10.68 11.75 11.76 14.43 12.67
AVEIAGE ..ottt 13.39 13.67 12.91 13.00 12.88 13.93 13.47
1997
JANUANY .o 11.94 11.62 11.05 11.50 11.68 11.91 12.52
February ... 12.46 11.95 11.56 12.36 12.34 11.64 13.02
March ... 12.49 12.74 11.55 12.78 12.80 12.24 13.33
April ...... 11.44 12.65 11.23 12.10 12.13 12.76 12.87
May 10.70 11.20 10.23 11.56 11.58 12.79 12.53
June ..... 10.74 11.95 9.96 12.22 12.06 11.74 12.77
July ....... 10.86 11.98 10.13 12.06 11.93 11.00 12.54
August ......... 12.07 11.97 11.50 11.88 11.91 11.04 12.63
September ... 12.79 12.42 12.32 11.87 11.83 11.16 12.55
October ....... 12.83 12.76 12.54 13.50 13.29 12.37 13.98
November .... 12.96 13.80 12.59 14.01 13.86 13.09 14.56
December .... 13.29 13.81 12.55 12.46 12.72 13.13 13.43
AVEIAJE ..ottt 12.05 12.40 11.43 12.36 12.34 12.07 13.06
January .... 13.25 12.76 12.51 12.04 12.29 13.26 13.02
February ... 13.32 13.03 12.87 12.89 13.07 13.59 13.78
MArCh ..o 12.81 12.75 12.50 12.67 12.79 13.55 13.49
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ACTUAL CLASS PRICES AND FINAL DECISION CLASS PRICES AND CLASS | PRICE MOVER,* BY MONTH, JANUARY 1994

THROUGH DECEMBER 1998—Continued

[Dollars per cwt.]

: Final class | . . .
Basic for- h Final class Class IlI-A Final class Class Il Final class
Year and month mula price mprlce* 11l price price IV price price Il price
over

APRIL e 12.01 12.69 11.50 12.88 12.90 13.62 13.59
May 10.88 13.27 10.65 13.96 13.54 13.11 14.24
June 13.10 14.20 12.65 15.38 14.89 12.31 15.54
July ......... 14.77 15.35 14.12 15.59 15.62 11.18 16.15
August .......... 14.99 16.25 14.21 16.52 16.38 13.40 16.96
September ... 15.10 18.32 14.66 19.81 18.71 15.07 19.28
October ..... 16.04 18.06 16.05 18.13 18.19 15.29 18.67
November ..... 16.84 16.82 16.90 14.87 15.71 15.40 16.39
December ..... 17.34 17.44 17.51 13.48 13.39 16.34 13.98
Average ............ 14.20 15.08 13.84 14.85 14.79 13.84 15.42
60-MoNnth AVQ ......eeeeiiiiiieee e, 12.70 12.90 12.23 12.24 12.20 12.83 12.84

*Developed for informational purposes only. Advanced skim milk and butterfat prices will be used to calculate Class | price for succeeding

month.

BILLING CODE 3410-02-M
3. Class | Pricing Structure

This decision adopts a Class | pricing
structure that provides incentives for
greater structural efficiencies in the
assembly and shipment of milk and
dairy products. In conjunction with
other reforms discussed in this decision,
the adopted Class | price structure
provides the necessary changes needed
to improve milk pricing in the
consolidated markets. The adopted
Class | pricing structure results from
additional quantitative and qualitative
analyses of Option 1A and Option 1B
that were presented in the proposed rule
issued January 21, 1998 (the PR),
consideration of public comments
received to these options, and the
legislative requirements of the AMAA.
The adopted Class | pricing structure
utilizes USDSS model results adjusted
for all known plant locations and
establishes differential levels that will
generate sufficient revenue to assure an
adequate supply of milk while
maintaining equity among handlers in
the minimum prices they pay for milk
bought from dairy farmers.

Background

Although not required by the 1996
Farm Bill, the legislation provided
authorization for the Secretary to review
the Class | price structure as part of the
consolidation of the orders including
the consideration of utilization rates and
multiple basing points for developing a
pricing system. In any event, the
consolidation of orders requires the
review of the pricing system because
historically, Class | pricing provisions,
as well as other Federal order
provisions, have been reviewed
primarily on an individual market basis.
The reform effort provides the

opportunity to consider and establish a
nationally coordinated Class | pricing
surface that uses location adjustments to
the differential levels to price milk for
fluid use in every county in the United
States.

The PR provided an extensive review
of 7 options that were developed and
considered. After qualitative and/or
quantitative analysis, all but Option 1A
and Option 1B were preliminarily
eliminated for various stated reasons.
Nonetheless, the PR invited comments
on any of the seven pricing options or
any other pricing ideas. Also, the
Department indicated a preference for
Option 1B for a number of reasons.
Nearly all of the public comments
received in response to the PR on Class
| price structure focused on the relative
merits of Option 1A and Option 1B. No
persuasive comments were received to
cause the Department to further
consider the other five options.

The USDSS Model

Option 1A and Option 1B were based
to a significant degree on the U.S. Dairy
Sector Simulator Model (USDSS). The
USDSS was used to evaluate the
geographic or “‘spatial” value of milk
and milk components across the U.S.
Using 240 supply locations, 334
consumption locations, 622 dairy
processing plant locations, 5 product
groups, 2 milk components (fat and
solids-not-fat) and transportation and
distribution costs among all locations,
USDSS determines economic efficient
location values for milk and milk
components. The model initially used
data from May and October 1995, and
for this decision used updated data from
May and October 1997.

The supply and consumption of milk
used by the model are aggregated to
geographic points—consumption points

and supply points—to simplify a very
complex problem. The production of
milk and the consumption of dairy
products are fixed at the various supply
and consumption points used by the
model. Plant locations were restricted to
those presently processing products but
plant processing locations were not
constrained with respect to the volume
processed. Processing costs were
assumed to be uniform between
locations and across plant volumes (no
economies of scale). Therefore, the
model allowed processing to move
among available locations to find the
least cost solution in terms of assembly
from supply points through distribution
to consumption points.

Transportation costs in the model
include costs of raw milk assembly,
interplant bulk shipment, and the cost
of hauling finished products.
Transportation costs among regions
reflected not only distance traveled, but
also differences in wage rates and State
highway weight limit restrictions. While
assembly costs and interplant bulk
shipments were calculated using a
linear cost function, the finished
product functions were non-linear. In
fact, finished product hauling costs (e.g.,
packaged milk) fell below raw milk
assembly and hauling costs on an
equivalent unit basis in many cases at
distances more than 900 miles. Previous
spatial modeling had assumed
constantly higher finished product
transportation costs versus raw milk
assembly and shipping costs for all
distances. The updated model results
were based on transportation cost
analyses, particularly the reduction in
distribution costs for finished products
resulting in distribution costs for these
products on par with bulk milk
assembly and hauling costs.
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The output from the USDSS model
provided information as to optimal
processing locations and volumes at
those locations, milk assembly, and
intermediate and finished product
distribution flows. It represented a least
cost, or “‘most efficient’” organization of
the industry. Importantly for the
research, the model provided the
marginal values (i.e., the value of one
more unit) of milk at each location.
These values, technically known as
shadow prices, are indicative of values
that are consistent with the optimized
solution. A shadow price on one unit of
milk at any processing location can be
interpreted as follows: If the processor
at a particular location had one more
unit of milk, the entire pattern of milk
assembly, and product transportation
could be reorganized in such a way that
marketing costs, equal to the shadow
price, could be saved. This notion of
marginal value is consistent with
economic theory on how prices are
determined in a competitive market.

The significance of the shadow value
in terms of milk price regulation may be
stated: If the regulated price, or cost of
milk, is arbitrarily set higher than the
shadow price at a particular processing
location, a lower cost solution could be
found by processing more milk at
another location. This would imply
higher transportation costs for either
raw milk assembly, finished product
distribution, or both. Such a result
clearly leads to a higher cost, less
efficient system. It is also contrary to
what is generally thought of as the
“orderly marketing’’ of milk which is a
fundamental reason for the existence
and goal of Federal milk marketing
orders.

It should be stressed that the
calculated shadow prices of the model
output provide information regarding
the relationship of the prices among
geographic locations. They do not
provide guidance regarding the overall
level of Class | prices or differential
values. That is, the model does not help
us understand whether the Class |
differential should arrive at a Class |
price of $14 in Minneapolis and $15 in
New York City, or $15 in Minneapolis
and $16 in New York City. However, it
does tell us that the resulting Class |
price difference between the two
locations should be about one dollar.

A positive aspect of the USDSS model
is the degree of detail available in the
output. This detail is achieved through
the careful assembly of spatially
disaggregated data. However, it should
be remembered that by its construction,
the USDSS is a ““model’”” and thus a
simplification of a complex dairy
industry. That notwithstanding, the

USDSS model does provide an objective
and quantitative guidepost from which
to compare current federal order
differentials and in considering possible
alternatives.

Several factors were considered in
selecting a replacement for the current 14
Class | price structure that served to
form the criteria used to examine
options. First, a Class | price structure
must be considered from a national, as
well as a local or regional, perspective.
Many comments from industry
addressed Class | pricing issues from a
local or regional perspective in the
development of options presented in the
PR. These comments provided valuable
information about particular markets
but generally did not consider the
feasibility or impact of a local or
regional issue on a national basis. While
remaining mindful of local and regional
concerns, USDA has also evaluated
alternative Class | pricing structures
from a national perspective, as should
be expected, given the national concerns
expressed about milk pricing.

Second, a Class | price structure must
recognize the location value of milk.
Results from the USDSS model confirm
that milk has value at location. As
described earlier, the model provided
shadow prices reflecting the relative
values of milk and milk components at
geographic locations. While the model
shadow prices did not suggest Class |
differentials for specific locations, they
do provide a means to evaluate price
relationships among locations.

Third, a Class | price structure must
recognize all uses of milk. The classified
pricing system contained in the Federal
milk order program values milk for fluid
use higher than milk used for soft or
hard manufactured products. The higher
Class | price encourages all milk to be
used first to satisfy Class | needs. At the
point where the cost of moving milk
from an alternate location for Class | use
is equal to the cost to supply milk for
manufactured products, demand for
manufactured products influences a
market’s ability to procure milk for
Class | needs. Thus, all uses of milk
must be considered when evaluating a
national Class | pricing structure.

Finally, a Class | price structure must
meet the requirements of the AMAA.
The broad tenet of the AMAA is to
establish and maintain orderly
marketing conditions. For the Federal
milk order program, this is achieved
primarily through classified pricing and
pooling. With regard to pricing, it is

14 Any references to the “current” system of Class

| prices or the “‘current” price structure are to be
interpreted as those established in or after the final
decision based on the 1990 national hearing issued
March 5, 1993 (58 FR 12634).

recognized that the objective of the
AMAA is to stabilize the marketplace
with minimum prices, not to set market
prices. The pricing criterion of the
AMAA, section 608c(18), requires prices
that are reflective of economic
conditions affecting supply and demand
for milk and its products. In this regard,
consideration was given to whether the
proposed prices would generate
sufficient revenue for producers
necessary to maintain an adequate
supply of milk. Equally important, the
prices need to provide equity to
handlers with regard to raw product
costs as required by section 608c(5) of
the AMAA.

Evaluation Criteria

In evaluating the final Class | pricing
options, nine performance criteria,
based upon regulatory objectives and
requirements of the AMAA, were again
used as they were in the PR. The
evaluation criteria are divided into two
categories, objective and administrative.
The objective criteria are as follows:

1. Ensure an adequate supply of milk
for fluid use. Class | price levels need
to provide a sufficient price signal to
maintain an adequate supply of milk for
fluid use. This supply level can be
achieved through either the movement
of milk to where it is needed, increased
production, or some combination of
both.

2. Recognize quality (Grade A) value
of milk. Grade A milk is required for
fluid use. Additional costs of obtaining
and maintaining Grade A status need to
be reflected in Class | prices.

3. Provide appropriate market signals.
A Class I price should send timely
signals to the market regarding supply/
demand conditions.

4. Recognize value of milk at location.
Basic economic theory, validated by
actual market observations and
University-based research, affirms that
milk for Class | use has a different value
at different locations. This value needs
to be reflected in the Class | price in
order for the system to recognize and
resemble the market rather than
interfere with the market.

5. Facilitate orderly marketing with
coordinated system of prices. A system
of Class | prices needs to be coordinated
on a national level. Appropriate levels
of prices will provide alignment both
within and among marketing areas. This
coordination is necessary for the
efficient and orderly marketing of milk.

6. Recognize handler equity with
regard to raw product costs.
Appropriate levels of Class | prices
provide known and visible prices at all
locations thereby ensuring that handlers
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are able to compete for available milk
supplies on an equitable basis.

Three administrative criteria are
identified and described as follows:

1. Minimize regulatory burden. The
Class | price structure should not
significantly increase the burden on
handlers, particularly small businesses.
This would include increased reporting
requirements and record keeping, as
well as possible increases in
administrative assessments should
Market Administrators be required to
manage a more complex regulatory
system.

2. Minimize impact on small
businesses. The Class | price should be
set at a level that does not disadvantage
small businesses in competition with
large businesses.

3. Provide long-term viability. The
Class | price structure should be
expected to operate for an extended
time period without major
modifications.

The nine evaluation criteria listed
above are used to qualitatively evaluate
each of the options. Each option is
evaluated based on how the option
performed compared to the current
system, either better than, worse than,
or the same as, for each performance
criterion. The results of the qualitative
analysis provided a preliminary
framework for quantitative analysis
using a multi-regional model developed
by the Economic Research Service (ERS)
of the Department.

As previously indicated, Option 2—
Relative Use Differentials, Option 3A—
Flat Differentials, Option 3B—Modified
Flat Differentials, Option 4—Demand-
Based Differentials, and Option 5—
Decoupled Baseline Class | Prices with
Adjustors, were eliminated from further
consideration. They were eliminated for
various reasons including failure to
adhere to AMAA requirements, the
likelihood of creating disorderly
marketing conditions, and impacts on
small businesses. A discussion of the
five eliminated options, including the
evaluation against the criteria and/or
guantitative analysis were described in
detail in the PR.

The Final Options

Three options formed the basis for
final consideration and are described
below. All options present national
Class | pricing structures developed
utilizing the USDSS model. The options
continue to vary in their reliance and
application of the USDSS model but all
remain based on economic principles
contained within the model. These
options include Option 1A, a modified
Option 1B, and the adopted Class |
pricing structure.

Option 1A: Location-Specific
Differentials

Option 1A establishes a $1.60 per
hundredweight fixed differential for
three surplus zones (Upper Midwest,
West, and Southwest) within a nine-
zone national price surface, and for the
other six zones, an added component
that reflects regional differences in the
value of fluid and manufacturing milk.
This option emphasized current supply
and demand conditions with the USDSS
model output.

Some minor changes were made to
the Option 1A differential levels
presented in the PR. The changes only
involved adjusting certain county
specific differentials to provide for more
appropriate price alignment in several
counties in the northeast, seven
counties in Florida, and one county in
North Carolina. Other than these minor
changes, Option 1A is the same as
published in the PR.

Modified Option 1B: Relative Value-
Specific Differentials

This option continues to establish
Class | differentials based on a
relationship between prices and
geographic location as indicated by the
USDSS model, but uses more current
data. Modifications were made to
Option 1B with respect to how adjusted
Class | differentials were established for
each county in the United States. This
modified version of Option 1B
continues to establish differential levels
by setting and equating the relative
value-specific differential of $1.20 per
hundredweight in Minneapolis,
Minnesota. The Option 1B differentials
in the PR relied on an algorithm to set
location adjusted differentials in every
county. The modified Option 1B price
surface takes into full account all known
plant locations as was done in the
development of Option 1A. This
approach ensures that all plants
similarly located would have similar
prices.

The Adopted Class | Price Structure

The adopted Class | pricing structure
establishes a price surface that also
utilizes USDSS model results adjusted
for all known plant locations and
establishes differential levels that will
result in prices that generate sufficient
revenue to assure an adequate supply of
milk. The differential levels will better
maintain equity by raising the level 40
cents per hundredweight higher than
the level proposed in Option 1B and in
modified Option 1B. The higher
differential level reduces the likelihood
of class-price inversions, where the
Class | prices are below the

manufacturing milk prices for the
month.

The USDA Multi-Regional Dairy Sector
Model

Option 1A, modified Option 1B and
the adopted Class | pricing structure
were evaluated qualitatively against the
evaluation criteria and quantitatively
utilizing the USDA multi-regional dairy
sector model. This model was
developed to answer some very specific
guestions about possible changes in the
dairy sector, particularly changes being
considered in milk marketing orders.
The main focus of the model’s
development and use was to
guantitatively examine the impacts of
the changes under consideration in the
classified pricing of milk and dairy
products in the milk order system on an
order-by-order and regional basis, and
for other areas of the country not
currently a part of the milk order
system.

The multi-regional model establishes
a baseline consistent with the USDA
official baseline projections for the dairy
sector. It assumes 36 regions. These
include: 32 Federal Milk Marketing
Order areas (including Tennessee Valley
that was terminated on October 1, 1997)
and four non-Federally regulated areas
(California, Other Unregulated Western
Counties, Unregulated Northern New
York and New England and Other
Unregulated Eastern Counties) and
projects baseline information through
the year 2005. The demarcation between
the unregulated Western and Eastern
counties follows a line extending north
to south on the eastern State borders of
North Dakota, South Dakota, Nebraska,
Kansas, Oklahoma and Texas.

The model baseline also assumes that
the Class IlI price would be the Basic
Formula Price (BFP), the Class Il price
would be the BFP plus 30 cents, each
region’s Class I price would be the BFP
plus the current Class | differential and
the Class Ill-a price would continue. All
other changes to milk order provisions
together with the three price surface
alternatives are presented as changes
from the baseline over the period of the
years 2000 through 2005. Each of the
alternatives include the impact of
consolidation into 11 regional markets
and moving to wholesale product price
formulas in setting the class prices.

From its baseline, the model has the
ability to quantify the impacts of pricing
changes in the consolidated regions and
in estimating how the end use of milk
may be expected to change with the
changes in how the order program will
price milk. The model can generate
long-term supply, demand, and price
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projections that are consistent with the
USDA official baseline projections.

The model estimates regional milk
production based estimates of milk-per-
cow and number-of-cows for the 36
defined areas. The milk cow inventory
and milk-per-cow estimates for each
area is based upon reported state data.
Changes in the inventory of cow
numbers and output-per-cow for each
region are related to regional farm milk
prices and feed costs, and past regional
net returns to dairy farmers (a measure
of profitability). Milk marketings in the
region are in direct relationship to milk
production in the region.

Once the volume of regional milk
marketings is determined, marketings
are distributed to seven uses: bottled
whole milk, bottled low-fat milk, soft
manufactured dairy products, American
cheese, other cheese, butter, and nonfat
dry milk. Each of the seven uses has a
retail demand equation. Generally, the
demand for the specific product is a
function of per capita income, the retail
price or the Consumer Price Index (CPI)
of the product, and the price or CPI of
a substitute product (e.g. margarine for
butter).

Demands for raw milk for use in fluid
milk products and soft manufactured
dairy products have priority in the
model and such demands are filled
regionally from the region’s raw milk
supply before the national demands of
the hard manufactured product markets
are met. The Class | and Class Il uses of
milk in each region are based upon
differences in prices and population by
region. A CPI for fluid milk and other
dairy products are estimated for each
region based upon a margin mark-up
equation and the region’s Class | and
Class Il prices. These values are used to
estimate regional per capita use, and
when multiplied by projected
population for each region, determine
the amount of milk allocated to Class |
and Class Il uses.

The sum of each region’s raw milk
supply less the milk used in Class | and
Class Il results in a measure of the
national manufacturing milk supply.
The model solves for equilibrium in
supply and demand by solving for
wholesale prices of cheese, butter, and
nonfat dry milk that equate the supply
and demand in the hard manufactured
dairy product markets. The hard
manufactured product markets, the
Class | markets, the Class Il markets, and
the farm level raw milk supply are
linked through price equations that
relate the changes in wholesale product
prices to changes in prices for milk used
in Class I, Class Il, Class Ill, Class Ill-a
(or Class V) and the farm level all-milk
price.

A Class Il and Class Ill-a (or Class 1V)
price is calculated from the model’s
estimates of wholesale cheese, butter,
and nonfat dry milk prices; and these
Class Il and Class Ill-a (or Class 1V)
prices are used to predict Class | and
Class Il prices. Changes in Class | and
Class Il prices affect demand for Class
I and Class Il products and the amount
of milk available nationally for cheese,
butter, and nonfat dry milk production.
Likewise, the amount of milk used in
each class in each region and the
regional class prices affect the farm level
all-milk price and the supply of raw
milk in the region and therefore the
amount of milk available nationally for
cheese, butter, and nonfat dry milk
production. The model iterates until an
equilibrium is achieved for the year in
the wholesale product markets and then
advances to the next year.

A brief summary of the quantitative
impacts of each alternative price surface
is included with the qualitative analysis
presented below. A detailed description
of the USDA multi-regional dairy
model, as well as a complete discussion
of the impacts of the pricing alternatives
are contained in the Final RIA.

Option 1A: Location-Specific
Differentials

Option 1A would establish a
nationally coordinated system of
location-specific Class | differentials
reflecting the relative economic value of
milk by location. An important feature
of the option is the location adjustments
that geographically align minimum
Class | milk prices paid by fluid milk
processors nationwide regardless of the
defined milk marketing area boundaries
or order pooling provisions. A basic
premise of Option 1A is that the value
of milk varies according to location
across the United States.

Compared to the modified Option 1B
and the adopted Class | price structure,
this option tends to most reflect the
current Class | pricing surface. Although
extremely similar to the current Class |
price surface, there are distinct
differences. Option 1A would establish
a nationally coordinated price surface
that uses location adjustments to adjust
the price of milk for fluid use for every
county of the United States.

Under Option 1A, Class | differentials
are the lowest in geographical areas
evidencing the largest supplies of milk
relative to local/regional fluid milk
needs. The differentials become
progressively higher as they move from
these areas to markets with less
production relative to demand for fluid
milk. Nine differential zones provide
the basis for establishing the price
structure. These zones were established

based on results of the USDSS model,
knowledge of current supply and
demand conditions, and recognition of
other marketing conditions such as fluid
versus manufacturing markets, urban
versus rural areas, and surplus versus
deficit markets.

Class | differentials under this option
range from a low of $1.60 per
hundredweight in the lowest valued
zones of the Upper Midwest, Southwest,
and West, where there are abundant
supplies of milk in excess of fluid milk
use, to a high of $4.30 per
hundredweight in Florida, where there
are deficit supplies of milk for fluid use.

Analysis Based on Evaluation
Criteria. Option 1A performs equal to or
better than the current Class | system in
each of the evaluation criteria. This is
largely explained by the adjustments,
improvements, and fine-tuning made to
the current system of Class |
differentials Option 1A was evaluated
against the objective criteria as follows:

1. Ensure an adequate supply of milk
for fluid use. Option 1A performs
essentially the same as the current price
structure in ensuring an adequate
supply of milk for fluid use. Option 1A
changes current differential levels in
some regions to more accurately reflect
current milk supply-demand conditions.
Option 1A will have minimal impacts
on farm level milk prices and should
ensure adequate supplies of milk for
fluid use.

2. Recognize quality (Grade A) value
of milk. Option 1A recognizes the
quality value (Grade A) of milk through
the addition of a differential that begins
at $1.60 per hundredweight in the base
zone.

3. Provide appropriate market signals.
Option 1A adjusts and refines the
existing Class | price structure to
provide appropriate market signals. In
some geographical areas, Class |
differentials would be increased. These
changes indicate that current Class |
differential levels are not high enough to
attract adequate supplies of milk to the
applicable fluid milk markets. In certain
other areas, Class | differentials would
be lowered, indicating that they exceed
levels necessary to adequately supply
the associated markets with their fluid
milk needs.

4. Recognize value of milk at location.
The spatial values of milk reflected in
Option 1A recognize the value of milk
at location more accurately than the
current system for two principal
considerations. First, in structuring the
differentials in Option 1A, the effect of
current Class | differential levels on
milk supplies, demand, and dairy
farmer returns regionally during the past
decade were considered. Second, the
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relative values of milk and milk
components at geographic locations
throughout the United States from the
USDSS model results were considered.

5. Facilitate orderly marketing with
coordinated system of prices. Option 1A
provides a comprehensive national
pricing surface for Class | milk that
establishes a value for Class | milk in
every county. Thus the price any
processor would pay for milk would be
the same regardless of which order the
processor is regulated under. As such,
Option 1A is an improvement over the
current price structure which evolved in
a piecemeal fashion. Additionally, the
Class | differentials and location
adjustments in Option 1A would
facilitate more efficient and orderly
marketing of milk for fluid use through
the nationwide coordination of prices
when compared to the current system.

6. Recognize handler equity with
regard to raw product costs. Class |
differentials proposed under Option 1A
are consistent with the inherent
economic value of milk at location. The
coordination and alignment of prices,
based upon cost differences and current
marketing conditions, better ensures
handlers of equity in competing for
available milk supplies.

Option 1A was evaluated against the
objective criteria as follows:

1. Minimize regulatory burden.
Option 1A would not change the
regulatory burden of the Federal order
program. Option 1A would not result in
increased reporting, record keeping,
compliance, or administrative costs to
handlers.

2. Minimize impact on small
businesses. In regions where more of the
actual value of fluid milk would be
reflected in the differentials than is
currently reflected, small businesses
may have a marginal improvement in
their relative competitive bargaining
position vis-a-vis large businesses. This
is based on the concept that large
businesses (producers, cooperatives or
handlers) are better able to negotiate
premiums above minimum order prices
due to advantages attained from their
size. Overall, this option is not expected
to materially impact small businesses
differently than the current price
structure.

3. Provide long-term viability. To the
extent the location adjusted Class |
differentials under Option 1A will
correct instances of price misalignment
and more accurately reflect the
economic value of milk by location, the
long-term viability of Option 1A is
expected to exceed that of the current
price structure.

Because the USDSS model only
determines the relative value differences

for fluid milk between location, it could
not be used for determining an
appropriate differential level. Option 1A
utilizes $1.60 per hundredweight as the
minimum differential level. A complete
explanation of the factors that
developed and explain this differential
level was set forth in the PR. In
summary of those reasons, the $1.60 per
hundredweight differential level is used
in Option 1A because it would ensure

a sufficient supply of milk for fluid uses
in the most surplus regions.

Option 1A will have little impact on
small businesses, either producers and
processors. In certain situations, it may
improve a small business’ competitive
marketing position as compared to
current levels. Because the $1.60 base
zone differential includes a competitive
factor as discussed previously, more of
the actual value of fluid milk will be
reflected in the minimum Federal order
price. This may decrease the level of the
over-order value that must be negotiated
between processors and producers.
Doing this would provide small
businesses with a more equitable
competitive position.

Quantitative analysis of Option 1A
using the USDA multi-regional model
evaluated the various impacts of this
pricing option. Overall, the magnitude
of price and income changes under
Option 1A is relatively small when
compared to the baseline. Option 1A
results in an 8-cent increase in the
average Class | price for all current
Federal orders. Further details of the
impact of these Class | price changes,
and others, that are based on the USDA
model results are available in the final
Regulatory Impact Analysis (RIA).

Modified Option 1B—Relative Value-
Specific Differentials

Modified Option 1B would also
establish a nationally coordinated
system of Class | differentials and
adjustments that recognizes several low
pricing areas. Modified Option 1B more
directly applies the USDSS model’s
optimal solution in developing the Class
| price structure.

The modified Option 1B differentials
differ from those published in the PR.
The differences are explained largely by
a more complete consideration of all
known plant locations. The Option 1B
differential values published in the PR
relied on an algorithm to establish
differential levels for those counties that
were not part of the optimal solution.
However, all plant locations need to be
considered for setting prices at these
locations and prices must be aligned
between locations. This has been done
in modified Option 1B and results in a

“zoned” structure of relative price
differences that are aligned.

Modified 1B Differential Level

As pointed out in the Option 1A
discussion, the USDSS model only
provided information regarding relative
differences in prices between
geographic locations and offers no
information for determining the level of
Class | differentials used in setting Class
| prices. The same is true for modified
Option 1B. Modified Option 1B relies
much more directly on the geographic
price relationship results of the USDSS
model in defining the structure and
relative differences represented in its
differential schedule for all locations.

While modified Option 1A establishes
a $1.70 Class I differential at
Minneapolis, adjusted from a minimum
level of $1.60 (the lowest differential
level at any location in Option 1A),
modified Option 1B sets a Class |
differential at Minneapolis at the
current level of $1.20 per
hundredweight. It is important to note
that any modified Option 1B zone could
be discussed as the “starting” point
differential. This decision only refers to
and references Minneapolis at the $1.20
level for illustrative purposes since it
provides a degree of continuity in how
Option 1B was presented and discussed
in the PR.

Because Option 1B was expected to
result in a significant change to the
industry in both the pricing surface and
the level of Class | differentials, it was
proposed in the PR in conjunction with
three alternative transitional phase-in
programs. However, none of the phase-
in programs received public support.

The final RIA statement provides the
full measure of the USDA multi-regional
model analysis of this option. In short,
modified Option 1B is rejected because
the differential levels it would set
would result in minimum prices that
would not generate sufficient revenue to
assure an adequate milk supply.
Additionally, for markets with lower
differential levels, there is a greater
potential for class-price inversions that
would increase the likelihood of
disorderly marketing conditions.

The Adopted Class | Price Structure

The adopted Class | pricing structure
results from additional quantitative and
qualitative analyses of Option 1A and
Option 1B, consideration of public
comments received to these options,
and the legislative requirements of the
AMAA. The adopted Class | pricing
structure utilizes USDSS model results
adjusted for all known plant locations
and establishes differential levels that
will generate sufficient revenue to
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assure an adequate supply of milk and
better maintain equity among handlers
by raising the level 40 cents per
hundredweight higher than the level
used in modified Option 1B.

The Class | differential level was set
by determining the differential level that
results in prices which will generate
sufficient revenue to bring forth an
adequate supply of milk throughout the
Federal order system. As in both Option
1A and modified Option 1B, the
adopted Class | pricing structure adds a
differential value to the basic formula
price in setting Class | milk prices.
Additionally, it is set at a level that
minimizes the likelihood of class-price
inversions, discussed in the BFP section

of this decision. The $1.60 Class |
differential level (at Minneapolis)
achieves these objectives for a
nationally coordinated Class | pricing
structure.

Increasing the differential level by 40

cents per hundredweight at all locations
does diminish the reliance on the
marketplace and over-order premiums
in establishing market prices inherent in
modified Option 1B. However, the
adopted Class | pricing structure retains
the more efficient pricing structure that
offers increased cost savings in the
organization of the nation’s milk supply
and in the transportation of milk and
dairy products.

The adopted Class | pricing structure

moves the dairy industry into a better

organized and aligned pricing system
while continuing to assure orderly
marketing conditions for producers and
handlers. Restructuring the relative-
value differential relationships at the
level specified will, among other things,
generate sufficient revenue in the
national system of Federal orders to
bring forth an adequate supply of milk.
The higher level will also minimize
instances of class-price inversions. The
location adjusted differentials
established for each county are set forth
in the Class | Price Structure Maps, and
in the General Provisions §1000.52. The
following table sets forth the location
adjusted differentials at selected cities.

COMPARATIVE CLASS | DIFFERENTIALS AT SELECTED CITIES UNDER THE ADOPTED CLASS | PRICE STRUCTURE

[Dollars per hundredweight]

City Current Adopted Difference
New York City, NY 3.14 2.50 (0.64)
Charlotte, NC ........... 3.08 2.55 (0.53)
Atlanta, GA ....... 3.08 2.90 (0.18)
Tampa, FL ............ 3.88 4.20 0.32
Cleveland, OH ...... 2.00 2.00 0.00
Kansas City, MO ... 1.92 1.90 (0.02)
Minneapolis, MN ... 1.20 1.60 0.40
Chicago, IL ............ 1.40 1.95 0.55
Dallas, TX ....cccceeneee. 3.16 2.10 (1.06)
Salt Lake City, UT ... 1.90 1.50 (0.40)
Phoenix, AZ ............. 2.52 1.55 (0.97)
SEALHE, WA e h R bbbttt ns 1.90 1.45 (0.45)

The adopted Class | pricing structure
was evaluated against the objective
criteria as follows:

1. Ensure an adequate supply of milk
for fluid use. The adopted Class |
pricing structure establishes lower
differentials than current levels in many
of the proposed markets. Because the
differential level is higher than under
modified Option 1B, the adopted Class
| pricing structure relies less on the use
of over-order premiums as the method
to attract adequate milk supplies for
fluid purposes. While over-order
premiums will remain useful for
allowing the market to find the final
value of Class | milk, the higher-level
differentials of the adopted Class |
pricing structure will better serve to
ensure that the minimum prices set by
the orders will attract an adequate
supply of milk for fluid use.

2. Recognize quality (Grade A) value
of milk. As with Option 1A and
modified Option 1B, the adopted Class
| pricing structure similarly recognizes
the quality (Grade A) value of milk
through the use of a differential added
to the basic formula price.

3. Provide appropriate market signals.
The adopted Class | pricing structure
provides appropriate market signals in

all markets even though the adopted
Class | pricing structure lowers
differentials in some markets. Over-
order pricing will likely function in
most, if not all markets, even with the
higher-level differentials. However, the
higher differential level better ensures
that the minimum prices established
under the orders will generate a
sufficient supply of milk and better
ensures equitable minimum prices
among regulated handlers than does
modified Option 1B. Additionally,
because class-price inversions are
mitigated, more appropriate price
signals are provided to the marketplace.
4. Recognize value of milk at location.
The adopted Class | pricing structure
appropriately recognizes the value of
milk at location. It is based on the
location value of milk as determined by
the May 1997 results of the USDSS
model. It also aligns the relative-value
differences while adhering to spatial-
value differences determined by the
model giving full consideration to all
plant locations. Thus, in utilizing the
model results that determine the most
efficient spatial value of milk for fluid
use to establish the price surface, the
adopted Class | pricing structure should
perform better than the current system.

5. Facilitate orderly marketing with
coordinated system of prices. The
adopted Class | pricing structure
establishes a coordinated system of
differentials with appropriate location
adjustments. Like the other two options,
a comprehensive national pricing
surface has been developed that
establishes a value for Class | milk in
every county. As a result, a processor’s
regulated price will be the same
regardless of the order regulating it.

6. Recognize handler equity with
regard to raw product costs. With the
40-cent per hundredweight increase in
the differential level, processor equity is
better maintained under the adopted
Class | pricing structure. With price
increases or decreases in some areas, the
markets will need to adapt to the new
pricing structure. While it is not the
intent of the Federal order system to set
market prices, the reflection of a larger
portion of the price under regulation
provided by the adopted Class | pricing
structure, better assures handlers a
reasonable degree of equity with regard
to raw product costs.

The adopted Class | pricing structure

was evaluated against the administrative
criteria as follows:
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1. Minimize regulatory burden. The
adopted Class | pricing structure would
not change the regulatory burden of the
Federal order program in terms of
reporting, recordkeeping, compliance,
and administrative costs to handlers.

2. Minimize impact on small
businesses. Under the adopted Class |
pricing structure, a fuller measure of the
Class | value needed to attract adequate
milk supplies will come from regulated
prices. Reliance on over-order payments
negotiated outside the Federal order
system is diminished, but continues to
be recognized as in either the current
system or in Option 1A. As a result, it
is likely that small handlers who might
have been disadvantaged by the original
Option 1B will not be under this
modified version.

Federal order Class | prices are
mandatory and affect processors in a
specific area equally as minimum
enforced price levels. Since more of the
actual value of Class | milk is
represented in regulated prices, the
potential for large handlers to have an
advantage over small handlers is
mitigated in competing for a supply of
milk under the adopted Class | pricing
structure. Large processors often have
advantages related to economies of scale
and may be able to temporarily inflate
over-order prices they are willing to pay
until they have forced smaller
businesses out of business who could
not afford to pay higher prices.

Additionally, with higher differentials
and resulting higher producer blend
prices, the balance of market power
between producers and processors is
better maintained. Producers will not
need to negotiate with processors to
obtain a better price for their milk to the
extent that would have been expected
under modified Option 1B. Small dairy
farmers have less production volume,
and typically have higher per
hundredweight production costs.
Hence, small producers who are less
able to negotiate for prices that may be
higher than the Federal order minimum
price will be better served under the
adopted Class | pricing structure. When
too much reliance is placed on the use
of over-order premiums (as in modified
Option 1B), it is likely that dairy farmers
defined as small businesses would
benefit less from the regulation of milk
marketing.

Small businesses may be impacted
under the adopted Class | pricing
structure as adjustments are made in
response to the new pricing structure.
However, to the extent that small
producers may not be able to bargain
with processors for over-order
premiums to adequately cover their
costs, the increased differential level in

the adopted Class | pricing structure
minimizes this potential outcome. The
inability of small processors to compete
with large processors at price levels
above Federal order minimums is
similarly eased.

3. Provide long-term viability. The
adopted Class | pricing structure
provides for a more efficient pricing
structure. This option is an alternative
from the current way the Federal order
program has approached Class | pricing.
Historically the Class | price established
under Federal orders represented the
minimum value of Class | milk in the
marketplace based on the cost of
maintaining Grade A milk and
associated marketing costs together with
the cost of alternative milk supplies.
The adopted Class | pricing structure
provides the opportunity for increased
marketing efficiencies by promoting a
more optimal organization in the
assembly and distribution of milk
products while establishing prices that
will assure an adequate milk supply. In
this way, it is expected to have long-
term viability.

Quantitative analysis of the adopted
Class | pricing structure using the USDA
multi-regional model evaluated the
various impacts of this pricing option.
The evaluation assumed the eleven
market order consolidation, four classes
of milk use, and the BFP replacement
presented earlier in this decision. Class
| differentials are reduced from current
levels in about half of the marketing
orders. The reductions range from 4
cents per hundredweight in the Ohio
Valley order to as much as $1.18 per
hundredweight in the Eastern Colorado
order. The Class | differential for the
Eastern Ohio-Western Pennsylvania
order would be unchanged. For the
other markets, the Class | differential is
increased, ranging from 8 cents per
hundredweight in the Greater Kansas
City order, to 57 cents in the
Southeastern Florida order.

Under the adopted Class | pricing
structure, six current milk orders would
have Class | differentials lower than the
differential established at Minneapolis.
This gives explicit recognition that these
other areas have adequate milk supplies
to satisfy Class | demands at lower costs.
For areas needing supplemental
supplies of milk for fluid use, the Class
| differentials are reflective of
transportation costs from the closest
alternative supply area.

According to the USDA model
analysis, the adopted Class | pricing
structure differential level would
increase order marketings over the six-
year analytical period of the years 2000—
2005 when compared to the baseline.
Raising the differential, in conjunction

with shortening the advance pricing
notice of Class | prices by 18 days as
discussed in the BFP section of this
decision, minimizes class-price
inversions. The rise in the all-milk price
in the first year of implementation is
expected to stimulate additional milk
production in the milk order system.
This additional milk production results
primarily from Class | prices being
established by using the expected higher
Class IV prices in the year 2000. Over
the six-year analytical period, the
annual all-milk price is expected to
drop by about two cents per
hundredweight, but the annual average
of marketings in the entire milk order
system is expected to increase by about
8.3 million pounds when compared to
the baseline. This increase in
marketings is largely explained by the
pooling of milk that was not pooled in
recent years because of class-price
inversions.

The USDA analytical model suggests
that annual cash receipts, or revenue,
for producers under the adopted Class |
pricing structure will increase in many
markets when compared to the baseline.
The marketing areas expected to have
the largest average annual increases in
producer revenue include the following
orders: Chicago Regional—$43.1
million, New York-New Jersey—$18.7
million, lowa—$17.5 million, Southern
Michigan—$14.1 million, and Tampa
Bay—$12.2 million. Other markets
would be expected to have lower
estimated annual cash receipts over a
six-year analytical period of the years
2000-2005 from the baseline. The
marketing orders with the largest
reductions include: Texas (—$39.7
million), Middle Atlantic (—$39.5
million), Eastern Colorado (—$11.4
million), Southwest Plains (—$11.3
million) and Central Arizona (—$10.4
million).

The USDA analytical model suggests
that as the adopted Class | pricing
structure results in lower Class | prices
in many markets, the average annual
impact on retail prices to the consumer
for fluid milk will be about 2 cents per
gallon less, on average, over the six-year
period of the years 2000-2005 when
compared to the baseline. From a
national perspective, this translates into
consumer savings of about $79 million
for fluid milk products annually. Sales
of manufactured dairy products over the
same time period are expected to
decrease somewhat, but expenditures
for these products will be higher.

While only summarized here, the
complete USDA multi-regional model
analysis of Options 1A, modified Option
1B and the adopted Class | pricing
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structure are included in the final RIA
statement.

Comparison of Option 1A and the
Adopted Class | Price Structure

Option 1A and the adopted Class |
pricing structure have similarities but
rely on differing methods in
constructing a nationally coordinated
Class | price structure. Both recognize
that milk has a location value. Both
utilized the USDSS model results to
establish the price surface. Both
establish Class I prices by adding a fixed
differential to the implied value of milk
used in manufacturing. Both establish a
price surface that assigns a price to
every county in the United States and
would assure that a price at any
particular location will not vary
depending upon the marketing order
under which the milk is pooled.

Although similar in the above
respects, they also differ. First, they
differ in the method of determining the
level of the Class | differential. Option
1A relies on finding that Class |
differentials would be established at a
level that more fully reflects the
additional value of Class | milk in the
most surplus regions. The adopted Class
| pricing structure relies on the finding
that the national system of milk order
needs to result in prices that will
generate sufficient revenue to bring
forth an adequate milk supply.

Secondly, they differ in how the price
surface should be established regardless
of the level. Option 1A provides for the
alignment of resulting Class | prices by
evaluating the cost of alternative
supplies based upon the current Class |
differential structure. This results in a
surface that is smoother and flows
primarily from north to south and west
to east. However, the adopted Class |
pricing structure relies on a cost
minimization model to provide for a
more efficient organization and
structure in milk supply and
distribution. Thus, it results in more
limited relative price differences and in
a price surface that is flatter.

Thirdly, they differ in their reliance
on the USDSS model results. Option 1A
recognizes the value associated with the
model results but relies on knowledge of
specific marketing conditions and
practices to make adjustments to
existing differentials. The adopted Class
| pricing structure, on the other hand,
relies more directly on the USDSS
model results that indicate the optimal
spatial values for fluid milk which serve
to promote market efficiencies, and
implements this structure to encourage
market efficiency within the dairy
industry.

Public Comments

The majority of comments received in
response to the PR dealt with the Class
| price structure. In all, 4,217 comments
were received on this issue. Of this
number, 3,579 comments indicated
support for the adoption of Option 1A
and 436 comments supported the
adoption of Option 1B. Some support
USDA of both Class | pricing options
called for changes in each of the
Option’s details. No comments were
received that supported any sort of
transition programs suggested in
adopting Option 1B. Some comments,
while supporting Option 1B in its
general theme, proposed adopting
Option 1A initially and phasing in the
adoption of Option 1B over an extended
time period.

It is clear from the comments received
that there is broad-based support for
adopting Option 1A. These commenters
explained what they thought were and
should be the most important goals of
the milk marketing order program, the
pricing policies and features that it
should contain to achieve these goals,
and their view of the legislative
requirements that must be incorporated
into milk orders. Such was similarly
expressed in explaining both the
support for, and opposition to, Option
1B.

Supporters for Option 1A generally
saw it as the best Class | pricing option
that would properly reflect the fullest
measure of the AMAA'’s articulated
goals and requirements. These
supporters expressed the limitations of
relying too much on the free market in
setting milk prices. For example,
supporters of Option 1A indicated that
milk marketing orders exist because
dairy farmers are at a distinct
disadvantage in their marketing
relationship with handlers who buy
their milk. They cited the characteristics
of milk—that it is highly perishable,
bulky, is produced daily and must be
marketed nearly as often, and is
expensive to transport—as making it a
unique commodity. Unlike other
commodities, grains for example, milk
cannot be withheld from the market in
the hope for a better price, nor can it be
shipped long distances in search of a
higher price because transportation
costs quickly erode the benefits of a
higher price. Dairy farmers don’t even
know the price they will receive for
their milk in advance of having to ship
to market, they noted.

Also, supporters of Option 1A were of
the opinion that marketing conditions
faced by dairy farmers today are
fundamentally no different than they
were when the order program first

began. They point out that even though
there are fewer and larger dairy farms
with greater milk production, the
number of plants at which to sell milk
are fewer than when the order program
first began. Implicit in this relationship,
they said, is the degree of uneven
market power that handlers have over
producers. One commenter noted that
the ratio of dairy farmers to milk plants
today has increased threefold since
1960, an indicator of the growth in the
concentration of market power among
handlers. Even the prominence of dairy
farmer cooperatives over the years has
had little significant impact on the
relative bargaining power of dairy
farmers, noted many commenters. While
these organizations have served with
varying degrees of success in negotiating
for higher milk prices for their members,
they said, cooperatives do not and
cannot have the ability to significantly
impact prices because no entity can
control or limit the supply of milk to the
marketplace. Because dairy farmers face
such a skewed marketing situation, most
commenters view milk marketing orders
as the only practicable tool to assure
farmers receive a fair price for their
milk.

Supporters of Option 1A indicated
that because of the continuing
marketing situation they face, no basis
exists for concluding that more
emphasis should be placed on a dairy
farmer’s ability to negotiate prices with
handlers. According to these
commenters, relying too much on the
marketplace would only provide the
incentive for producers to needlessly
compete with each other to supply the
higher-valued fluid market. Those that
are successful might receive more for
their milk than those who could not, but
to this end, there is no guarantee that all
handlers would pay the same price for
milk. Nor is there a guarantee that
handlers would share the higher-valued
use of milk equitably with those
producers. This, they said, results in
disorderly marketing conditions and the
pitting of farmer against farmer in
unnecessary and destructive price
competition. It was these conditions,
they note, that led to creation of milk
orders and justified the marketwide
pooling and minimum pricing
provisions contained in milk orders
today. Only Option 1A, say its
supporters, best establishes the proper
value of milk that, together with
classified pricing and marketwide
pooling, assures the highest degree of
equity for both producers and handlers.

Supporters of Option 1A agreed and
recognized that it is important to have
a Class | pricing structure that is
national and more reflective of
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marketing conditions for milk. Some
commenters were of the opinion that the
geographic pattern of milk production
can be expected to remain as it is today.
They noted further that Option 1A gives
explicit recognition to more than a
single reserve supply area in the
country, and that Option 1A would
assign the lowest differential in each of
these reserve supply areas, what many
supporters of Option 1A viewed as
significant pricing reform.

Option 1A supporters also thought
that the USDSS model served as an
excellent tool in developing a Class |
price structure. However, they also
recognized the limitations of relying too
much on this analytical model because
it does not bring into consideration all
of the other necessary judgements and
factors that cannot be included in a
model. For example, many commenters
pointed out that while Option 1A used
the USDSS model as a guide, it cannot
be relied upon for making adjustments
to conform with known relationships
between and among geographic and
actual plant locations. Further, said
supporters of Option 1A, the model is
static, and cannot estimate the dynamics
of changes that may result in supply and
demand conditions over time.

In summary, Option 1A supporters
indicated Option 1A best assures the
continuation of dairy farmers receiving
a fair price for their milk. Processors,
they also pointed out, would not see a
significant change in their ability to
compete for a milk supply since most of
the value of fluid milk would be
contained in the regulated minimum
price. They concluded that any changes
to milk orders that would diminish
these outcomes would be harmful to the
dairy industry and to the public interest.

Opponents to Option 1A view it as
maintaining too much of the status quo
and not addressing the reform needed in
Class | pricing. The opponents of Option
1A also view the current Class | pricing
structure as seriously flawed. In their
view, the current system relies on
recognizing the Upper Midwest region
as the reserve supply of milk for the
country when this is no longer the case.
They see Option 1A as largely
maintaining this viewpoint.

Opponents to Option 1A and the
current Class | pricing structure are of
the opinion that today’s differential
levels and Option 1A differential levels
are too high, or at least higher than
necessary to attract adequate milk
supplies in many areas. Because Class |
differentials are too high, they said,
improper economic incentives exist in
many areas for increased milk
production—in fact overproduction—
beyond what is needed to meet Class |

demand. When this happens, opponents
to the current system and Option 1A
said, all producers nationally are
negatively impacted because the
overproduced milk supply drives down
prices for milk used in manufactured
dairy products which compete in a
national market. They noted this is
especially injurious to dairy farmers in
markets where most of the milk
produced is used in manufactured dairy
products.

Adding to this, the opponents of the
current Class | pricing system and
Option 1A are also of the opinion that
technology is available today to meet
the supplemental milk needs of any
milk-deficit area. Not only do they think
that higher-than-necessary Class |
differentials result in artificially-
induced overproduction, they also
believe that resulting high Class I prices
may be reducing fluid milk
consumption by consumers. They are of
the opinion that it is more appropriate
and efficient to attract milk to meet fluid
demands by compensating those who
incur the cost of shipping milk from
surplus areas rather than paying a high
price to local producers in milk-deficit
areas to bring forth a sufficient supply
of local milk to meet fluid demands.

Supporters of Option 1B indicated
support for the more market-oriented
theme reflected in this Class | pricing
option. These supporters commented
that Option 1B will allow milk prices to
respond more appropriately to changing
supply and demand conditions. Because
of this, they said, the milk order
program will become more market-
oriented. The overall pricing structure
offered in Option 1B, they say, flattens
the resulting level of Class | prices
throughout a larger portion of the
country, thereby providing more of a
level playing field for producers
everywhere.

Supporters of Option 1B view the
increased market-oriented theme as the
proper direction in which to bring the
Class | pricing structure as the milk
order program is reformed. Not only is
it consistent, in their view, with the
reform mandates established by
Congress in enacting the 1996 Farm Bill,
the movement to a more market-
oriented milk order program will
provide incentives for private sector
innovations that will benefit dairy
farmers and consumers.

Supporters of Option 1B take a
fundamentally different view than
supporters of Option 1A on the
appropriate level of the Class |
differential. Supporters of Option 1A are
of the opinion that Class | differential
levels should be set high enough to
assure the least amount of price inequity

among handlers and should also be at
levels high enough to not lower returns
to producers. However, the supporters
of Option 1B think that Class |
differential levels should be set at
minimum levels that will allow the
effective price for milk to be much more
determined by the marketplace. In this
way, they said, milk production and
prices would respond more effectively
to changing supply and demand
conditions. By taking this approach,
they say, Option 1B Class | differential
levels will provide a sufficient degree of
the structure needed for producers and
handlers, while reducing market
distortions that result from regulation-
induced prices that discriminate against
producers, especially in the Upper
Midwest region.

As mentioned above, supporters of
Option 1B called for certain
modifications. The most significant
change included the lowering of the
Class | differential level for
Minneapolis, Minnesota. These
commenters offered a $1.08 per
hundredweight Class | differential level
for this location. They based this
recommendation on their own study
and survey of prevailing conditions in
the Minneapolis area. This proposal is
consistent with their view that Class |
differential levels should be set at
minimum levels. This level included,
they said, premiums above the Upper
Midwest’s order blend price, quantity
and quality premiums, and hauling
subsidies. From this level, all other
differential levels should be set and
adjusted.

These commenters also cited the
USDSS model’s limitation in
determining the proper alignment of
Class | differential levels, a similar
criticism voiced by Option 1A
supporters. These commenters are also
of the opinion that, due to more than 60
years of Federal regulation, the relative
value differences implied in the model
results were too much like existing
value differences than would be the case
in an unregulated market. They
indicated that the USDSS model’s
optimal solution values should be used
conservatively as maximums in setting
relative geographic differences to the
Class | pricing structure. Some
commenters suggested that because the
model establishes geographic values for
all milk uses, a bias results toward
higher Class | values relative to
manufacturing values in many markets.

Opponents to Option 1B did not like
the idea of making the milk order
program more market-oriented by
reducing Class | differentials in setting
Class | milk prices. If this is done, say
Option 1B opponents, a cascading series
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of events will result that seem not only
contrary to why marketing orders exist,
but will return the dairy industry to the
marketing situations that led to their
establishment. Most important, they
said, Option 1B would result in, and in
fact calls for, the altering of current
supply and demand conditions for milk.
These commenters are of the opinion
that the Department should not act to
cause changes in either prices or
marketing conditions. Additionally,
they are also of the opinion that it was
not the intent of Congress to have milk
order reform result in either an increase
or decrease in returns to dairy farmers.

Opponents of Option 1B were of the
opinion that too much reliance was
placed on directly applying the USDSS
model results as the Class | pricing
structure, and that inappropriate
reliance was also placed on the role of
over-order premiums in achieving a
more market-oriented pricing plan for
the milk order program. Opponents
argued that today’s over-order
premiums are directly tied to the
differential levels and the alignment of
Class | prices established under the
existing orders. Additionally noted,
current and consolidated markets have,
and will continue to have, different
circumstances that will
disproportionately affect the ability of
producers to negotiate over-order
premiums, especially in those markets
where Class | differentials are lowered
most from current levels.

Because Option 1B calls for
reductions from current differential
levels nearly everywhere, they observed,
less of a minimum order price is assured
to producers. In those markets where
minimum order Class | prices are
reduced the most, a greater burden is
placed on producers and handlers in
negotiating actual prices relative to
those orders where price levels are not
as affected, they said. In other words,
noted one commenter, producers in
milk-deficit areas would have Class |
differentials reduced the most and
would be required to be much more
market-oriented than producers in milk-
surplus area where the differential level
is maintained or increased. One
commenter noted, that once over-order
premiums are established, they can
easily collapse because no one has the
ability to control or limit milk
production or the flow of milk to
market. Very small additional volumes
of milk to a market can destroy over-
order premiums, this commenter added.
On the producer side of relying too
much on over-order premiums, they
said, prices received would be much
less equitably shared and uniform, and
would tend to force dairy farmers to

engage in ruinous price competition in
seeking Class | outlets. On the handler
side, they noted, order prices will not be
high enough to bring forth that mix of
local and distant milk supplies to meet
Class | needs. Related to this, some
commenters noted that the relative
differences in prices that would be set
under Option 1B would not provide
enough of a price difference to cause
milk to move from surplus to deficit
areas as would be provided in Option
1A. Relying too much on over-order
premiums will benefit large handlers to
the competitive disadvantage of small
handlers, they said. Because actual milk
prices paid by handlers would
increasingly be determined outside of
the order’s minimum pricing provisions,
they concluded, handlers would be
much less assured of the price their
competitors are paying for milk.

Conclusion

Milk is a unique agricultural
commodity and faces unique marketing
circumstances. It is highly perishable, is
produced daily and therefore needs to
be marketed in a very committed and
continuous production-and-marketing
cycle. These characteristics, together
with the fact that there are many more
dairy farmers than milk buyers, presents
the opportunity for marketing problems
to occur that can be disruptive and
destructive to dairy farmers. This sort of
marketing situation places producers at
a marketing disadvantage relative to
handlers, and without some government
involvement, equitable terms of trade
between these two entities can be
difficult to achieve. These unique
features of milk and the marketing
situation faced by dairy farmers were
noted in public comments and are
reflected in the legislation authorizing
milk marketing orders. Milk marketing
orders, using the tools of classified
pricing and marketwide pooling, can
significantly mitigate the undesirable
effects of this marketing situation and
still satisfy the public interest by having
an adequate supply of milk at
reasonable prices.

As noted in public comments, the
structure of today’s dairy industry,
characterized by many dairy farmers
and relatively few buyers, is basically
the same as it was when the milk order
program first began. No dairy farmer,
dairy farmer cooperative or bargaining
organization can effectively serve to
either control milk production or limit
the supply of milk to the marketplace to
achieve a measure of reasonable price
certainty. This can, from time-to-time,
be achieved but such instances are
generally short-lived and cannot be
relied upon for serving the public’s

interest in having a sustainable, stable
and reliable milk supply at reasonable
prices.

It is clear from the many public
comments received that dairy farmers
are largely content with the current way
the Federal milk order program has
approached Class | milk pricing, both in
its structure and the degree to which it
is has returned equitable prices to
producers and handlers. But some
changes are needed to assure that this
program remains viable to serve the
needs of the dairy industry and the
public well into the 21st century.

The need to reform the milk order
program is clearly and uniformly
recognized by industry participants and
the public. To this end, most producers
and handler entities are of the opinion
that the reform effort should result in
limited change in the prices that are
established under the orders, and that
any changes to the system be governed
by a minimum of change in the prices
and the terms of trade between
producers and handlers. Other producer
and handler entities are of the opinion
that the “traditional’” methods of Class
I milk pricing are seriously flawed,
resulting in a program that has become
viewed as economically discriminatory
to dairy farmers in certain regions of the
country and is institutionally resistant
to change. The public too, expects that
the program should be operated in a
manner that will provide and promote
efficiency and offer the potential for a
less expensive milk supply.

It is the Class | pricing structure that
provides additional revenue above the
basic value for milk to producers.
Because of this, Class | pricing is often
viewed as the cornerstone of the milk
order program’s pricing policy. This is
so because the Class | fluid use of milk
commands the highest-valued use in the
marketplace and is the preferred outlet
for milk by producers. It is also this use
of milk that has the greatest effect on
determining the location value of all
milk and in determining the differences
in blend prices that are received by
producers.

Because milk value varies by location,
it is appropriate, in using a classified
pricing plan, to establish Class | prices
that reflect these location value
differences. Supporters of Option 1A
and Option 1B agree this is best
accomplished with a system of Class |
differentials that properly links and
aligns milk value. In evaluating how
best to accomplish this, it is also
important to recognize the significant
changes that have taken place within
the dairy industry since the full measure
of Class | pricing was last undertaken at
a 43-day national hearing in 1990.
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Today, and as evidenced in the
hearing record of 1990, there was
general satisfaction with the way Class
I milk pricing was developed and
employed in a system of orders that had
evolved over nearly 60 years. The record
of that hearing evidenced that
technological and structural changes
were underway, but the record did not
contain sufficient evidence for changes
at that time. The Upper Midwest region
of the country can no longer be
considered the single reserve supply of
milk that the country can rely upon for
a supply of milk to meet fluid needs in
deficit areas. In fact, the reform effort
has clearly revealed that there are
several reserve supply areas, and the
Class | pricing structure changes
adopted are reflective of this change.
Other issues—technological factors,
improved assembly and distribution
systems allowing for sales competition
of ever-larger geographic areas, the
growing importance of milk value based
on the value of its components—all
speak to the need for reforming the
Federal order system.

The PR preliminarily narrowed the
Class | pricing structure to two options.
Both have similarities and differences
that have been discussed in detail. The
adopted Class | pricing structure will
work in conjunction with other reforms
to milk order provisions, especially the
more transparent product price formulas
and the reduced amount of advance
notice for Class | and Class Il prices.
Taken as a whole, the package of
reforms retain the features that are

desired and needed to achieve the goals
of the AMAA articulated by Option 1A
supporters while also providing the
appropriate changes needed to obtain
greater economic efficiency and
equity—an objective voiced by
supporters of Option 1B. The adopted
class | pricing structure will establish
Class | milk prices that will result in a
sufficient supply of milk for the national
system of reformed and consolidated
milk orders.

The adopted Class | pricing structure
recognizes and addresses the concerns
of Option 1A supporters in their view of
the limitations of relying on the
marketplace in establishing milk prices
to producers that are equitable and
reasonable given the marketing situation
they face. Similarly, the adopted Class
| pricing structure recognizes that
handlers will be assured a higher degree
of minimum price equity. As
importantly, the adopted Class | pricing
structure provides the necessary
structural reform needed in the dairy
industry. The adopted structure
provides the incentives necessary for
increased efficiency in the organization
and distribution of the milk supply and
dairy products that is not offered by the
price structure of Option 1A.

As discussed earlier, it is important
and appropriate that the Class | price
structure recognize all uses of milk. The
classified pricing system of the Federal
milk order program will continue to
value fluid milk in the highest-priced
class. The higher-priced classification
encourages all milk to first satisfy Class

I needs and the adopted Class | pricing
structure accomplishes this.
Additionally, it continues to consider
the cost of moving milk from an
alternate location for Class | use, a
consideration important to both Option
1A and Option 1B supporters. This is
reflected in its aligned structure,
recognizing that in supplying milk for
manufactured products, demand for
manufactured products influences a
market’s ability to procure milk for
Class | needs. In this way, the adopted
Class | pricing structure appropriately
considers all uses of milk as a national
Class | pricing structure.

Finally, the adopted Class | pricing
structure meets the requirements of the
AMAA. The broad tenet of the AMAA
is to establish and maintain marketing
stability and orderly marketing
conditions for milk. The Federal milk
order program will continue to achieve
these goals primarily through classified
pricing and marketwide pooling. As to
pricing requirements, the AMAA
objective to stabilize the marketplace
with minimum prices and not set
market prices is also achieved. As a
national Class | pricing structure, it
specifically addresses, and adequately
sets, appropriate Class | differential
levels that will result in milk prices that
are high enough to generate sufficient
revenue for producers so that an
adequate supply of milk can be
maintained while continuing to provide
equity to handlers.

BILLING CODE 3410-02-P
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4. Classification of Milk and Related
Issues

The Federal milk order system should
continue to contain uniform
classification provisions, but with some
modification. The proposed
modifications are consistent with the
Agricultural Marketing Agreement Act
of 1937, which requires that milk must
be classified ““in accordance with the
form in which or the purpose for which
itis used.”

The uniform provisions contained in
this final decision provide for 4 classes
of use. They are similar to the uniform
classification provisions contained in
the proposed rule, but with some
modifications. In particular, cream
cheese has been moved from Class Il to
Class Ill, and the proposed fluid milk
product exclusion for products
packaged in “all-metal, hermetically-
sealed containers” has been changed
back to the present standard: “‘formulas
especially prepared for infant feeding or
dietary use (meal replacement) that are
packaged in hermetically-sealed
containers.”

In addition to these changes, the
proposed shrinkage provisions have
been revised to more closely resemble
the provisions that are now in the
orders, and the provision for milk that
is dumped or used for animal feed has
been added back to the orders, but has
been moved from Class Il to a new
paragraph, §1000.40(e), which specifies
other uses of milk that are to be priced
at the ““lowest class price for the
month,” be it I, I1, lll, or IV. Milk that
is lost in an accident, flood, or fire (i.e.,
§1000.40(c)(3) in the proposed rule
published on January 30, 1998, at 63 FR
4972) has been combined with milk that
is dumped or used for animal feed in
the new paragraph (e). Finally, the
classification for inventory of fluid milk
products and fluid cream products in
bulk form has been moved from Class IlI
to Class IV.

Changes in the proposed rule that
have been carried forward to this final
decision include the reclassification of
eggnog from Class Il to Class I, the
formation of a new Class IV which
includes milk used to produce butter
and any milk product in dried form, and
elimination of the term filled milk from
the orders.

In addition to changes in the class
uses of milk, this final decision modifies
the definitions of fluid milk and
commercial food processing
establishment. Also, this decision
contains modified administrative rules
related to the classification of milk.
These include rules for classifying skim
milk and butterfat that is transferred or

diverted between plants, general rules
pertaining to the classification of
producer milk (including the
determination of shrinkage and
overage), rules describing how to
allocate a handler’s receipts of skim
milk and butterfat to the handler’s
utilization of such receipts, and
provisions concerning the market
administrator’s reports and
announcements concerning
classification. The classification and
classification-related provisions have
been restructured, in part, to
standardize and simplify the regulatory
program.

Further details concerning these
changes are explained in the following
discussion.

4a. Fluid Milk Product (§ 1000.15)

The new orders contain a modified
fluid milk product definition in
§1000.15. The changes to the fluid milk
product definition include eliminating
the term filled milk, including eggnog in
the list of specified fluid milk products,
and revising the word buttermilk to read
cultured buttermilk. The revised fluid
milk product definition reads “any milk
products in fluid or frozen form
containing less than 9 percent butterfat
and more than 6.5% nonfat milk solids
that are intended to be used as
beverages. Such products include, but
are not limited to, milk, skim milk,
lowfat milk, milk drinks, eggnog, and
cultured buttermilk, including any such
beverage products that are flavored,
cultured, modified with added nonfat
milk solids, sterilized, concentrated (to
not more than 50% total milk solids), or
reconstituted.”

The term ““buttermilk,” as used in the
fluid milk product definition, is
changed to read “‘cultured buttermilk.”
The revised term clearly distinguishes
the “beverage” buttermilk product from
the buttermilk byproduct which is
produced from a continuous churning
operation.

The fluid milk product definition also
is modified to exclude “filled milk” and
to include eggnog in its list of products.
Although it is apparent that eggnog is a
beverage milk product and clearly meets
many of the criteria for being considered
a fluid milk product, it is not now
included in the list of products
identified as fluid milk products. The
addition of eggnog to the list of fluid
milk products results in a change of the
product’s classification from a Class Il
product to a Class | product. The
elimination of the term ““filled milk”
from the fluid milk product definition is
discussed later.

In the proposed rule, certain changes
were proposed for section 15(b)(1) of the

fluid milk product definition. Currently,
this section exempts from the fluid milk
product definition “formulas especially
prepared for infant feeding or dietary
use that are packaged in hermetically-
sealed containers.” As contained in the
proposed rule, this exemption would
have applied to “formulas especially
prepared for infant feeding or meal
replacement’—without regard to the
type of container—and “‘any products
packaged in all-metal, hermetically-
sealed containers.” These changes were
not widely supported and have been
dropped because they could result in
reclassifying certain fluid milk products
from Class | to Class Il. The language in
this final decision is identical to Section
15(b)(1) of the present orders.

4b. Fluid Cream Product (8§ 1000.16)

No change has been made to the fluid
cream product definition. The current
definition is uniform under all the
orders and should be used in the newly
merged orders. There were no
comments supporting a change in this
provision.

4c. Filled Milk

The definition of filled milk has been
eliminated from all milk orders and the
term has been removed from the fluid
milk product definition and other
provisions within the orders. Filled
milk is a product that contains a
combination of nonmilk fat or oil with
skim milk (whether fresh, cultured,
reconstituted, or modified by the
addition of nonfat milk solids). Filled
milk was first produced and marketed
in the 1960s. In 1968, the orders were
amended to provide a definition of
filled milk. Currently, there is little or
no filled milk being produced under
Federal orders. The term filled milk is
used 18 times in each of the milk orders.
It serves little purpose today except to
complicate and lengthen the regulatory
language. For this reason, any reference
to filled milk has been removed from all
orders.

The form of filled milk and purpose
for which it is used are the same as the
form and purpose for which whole milk
is used. Filled milk is marketed by
handlers in the same types of packages
and in the same trade channels as whole
milk, and is mainly intended to be used
as a beverage substitute for milk.
Whether made from vegetable fat and
fresh or reconstituted skim milk, or any
combination thereof, the resulting
product resembles whole milk in
appearance. Therefore, any filled milk
produced and marketed in the future
will be classified as a Class | product
under the revised fluid milk product
definition.
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No letters were received commenting
on this change.

4d. Commercial Food Processing
Establishment (8 1000.19)

The definition of commercial food
processing establishment (CFPE) has
been revised by removing the filled milk
reference, for the reasons previously
discussed, and by removing the word
“bulk’ from the definition. The removal
of the word ““bulk’ will allow a CFPE
to receive fluid milk products and fluid
cream products for Class Il use in
certain sized packages as well as in
bulk.

Presently, the CFPE definition
prohibits the receipt of fluid milk
products for Class Il use in relatively
small pre-measured packages that might
reduce the CFPE’s production costs.
While packaged fluid milk products
should be permitted to be transferred to
a CFPE in any size, only those products
that are shipped in larger-than-
consumer-sized packages (i.e., larger
than one gallon) should be eligible for
a Class Il classification. If milk is
received in gallon containers or smaller,
the milk should be priced as Class |
milk since there is no way of
guaranteeing that such products will not
be sold for fluid use. Permitting milk in
any sized container to be sold to a CFPE
for Class Il use if the container had a
special label, such as *‘for commercial
food processing use only,” was
considered, but such a provision would
be impractical and it would be
prohibitively expensive for a handler to
prepare specially labeled products for
small accounts. The current restriction
barring a CFPE from having any
disposition of fluid milk products other
than those in consumer-sized packages
(one gallon or less) should be retained
under the new orders.

These two restrictions are based upon
practical considerations. The integrity of
the classified pricing system would be
much more difficult to maintain if the
market administrator were forced to
audit every CFPE on a regular basis. By
prohibiting the sale of fluid milk
products in consumer-sized packages to
a CFPE for anything but Class | use,
there would be less need to regularly
audit CFPE’s to be sure that such
products are not being sold to the
public. Similarly, since packaged fluid
milk products in containers larger than
one gallon are rarely, if ever, found in
retail outlets, it is unlikely that such
products will be sold for fluid use. By
restricting fluid milk product
disposition by CFPE’s to packaged
products not larger than one gallon in
size, there is reasonable assurance that
milk priced as Class Il will not be

disposed of as fluid milk sold by the
glass from a bulk dispenser.

There were no comment letters that
addressed these recommendations in
response to the proposed rule.

4e. Classes of Utilization (§ 1000.40)

Historically, the fluid or beverage uses
of milk have been classified in the
highest-priced class (Class 1), and soft or
spoonable products, those from which
some of the moisture has been removed,
have been classified in the intermediate
class of milk (Class Il). The final
decision issued on February 5, 1993 (58
FR 12634) provided 3 uniform classes of
milk for all orders. Classes | and Il
continued the traditional classification
of milk, while the lowest-priced class
(Class IlI) contained the hard, storable
products. In a final decision that became
effective December 1993, a fourth
class—Class Il11-A (actually a sub-
section of Class Ill)—was established for
most orders for milk used to produce
nonfat dry milk.

This final decision continues to
provide a Class | classification for milk
used for fluid and beverage use, with
certain exceptions for formulas
especially prepared for infant feeding or
dietary use in hermetically-sealed
containers and products with less than
6.5 percent nonfat milk solids. Soft or
spoonable products, most soft cheeses,
and milk that is used in the manufacture
of other food products or sweetened
condensed milk will continue to be
classified as Class Il. Class Il will
continue to apply to milk used in hard
cheeses, cream cheese, and other
spreadable cheese, but will no longer
apply to butter. Finally, the new Class
IV applies to all skim milk and butterfat
used to produce butter or any milk
product in dried form. Class IV will also
apply to bulk milk that is in inventory
at the end of the month.

A new paragraph (e) has been added
to §1000.40 that classifies other uses of
milk that are priced at the *‘lowest-
priced class” for the month.

Under the pricing formulas proposed
for the new orders, it is not certain
whether the Class Il price or the Class
IV price will be the lowest class price
for the month. In view of this price
uncertainty, a new paragraph has been
added to §1000.40 to guarantee that
milk that is lost in an accident, dumped,
or used for livestock feed is accounted
for at the month’s lowest class price.

Comments filed regarding the number
of classes of utilization for the proposed
merged orders varied from supporters of
one class, which would eliminate all
manufacturing classes, to supporters of
5 classes of milk. Comments concerning
the addition of an export class were also

received. However, a large majority of
the comments on this issue supported 4
classes of utilization as proposed.

4f. Class | Milk

In this final decision, Class | milk
includes all skim milk and butterfat
contained in milk products that are
intended to be consumed in fluid form
as beverages, with certain exceptions.
These exceptions include plain or
sweetened evaporated or condensed
milk, milk that is used in formulas
especially prepared for infant feeding or
meal replacement if such products are
packaged in hermetically-sealed
containers, and any product that
contains by weight less than 6.5 percent
nonfat milk solids.

Under this final decision, eggnog will
join lowfat eggnog as a Class | product.
Class | products are generally classified
on the basis of their fluid form and
intended use. Eggnog, a highly seasonal
product, is clearly intended to be
consumed as a beverage. Since this
product is manufactured, packaged and
distributed to the consumer as a
drinkable beverage, it should be
classified as a Class | product.
Comments received regarding the
reclassification of eggnog were generally
in support of its reclassification into
Class I, although a few handlers
submitted comments opposing this
change, arguing that it would increase
the cost of eggnog and, therefore, reduce
consumer demand for this product.

Class | Used-to-Produce. In order to
simplify the accountability for milk
products classified as Class | that may
contain nonmilk ingredients and/or
previously processed and priced skim
milk and butterfat, the proposed rule
recommended adding a ‘‘used-to-
produce” category to Class I. The
proposed rule stated that the used-to-
produce accountability method would
preclude the need to develop and
maintain nonstandard conversion
factors and non-milk credits (i.e., salt,
flavoring, stabilizers) for milk product
accountability and would improve the
accuracy of handler reporting and
minimize audit corrections without
sacrificing any statistical information,
pricing considerations, or classification
criteria.

Several comment letters were
received arguing that the proposed Class
| used-to-produce category would not
simplify the accounting system but
instead would complicate it. No
comments were received endorsing this
proposal.

Our analysis of the proposed Class |
used-to-produce category generally
supports those who argued against it. If
there were no need to follow a pool
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distributing plant’s route disposition to
its ultimate source to determine under
which order the plant would be
regulated, it would be possible to
simplify accounting by adopting a Class
| used-to-produce category. However,
with the pooling standards adopted in
this final decision, the proposed used-
to-produce category would simply
require dual accounting with no
offsetting benefit. Accordingly, the Class
| used-to-produce proposal has been
dropped from this final decision.

4q. Class I, 111, and 1V Milk
The classification of milk used in
Class 11, 111, and 1V uses and products is

essentially the same as contained in the
proposed rule with a few exceptions.

First, cream cheese is moved from
Class Il to Class Ill, where it has been
for many years.

Second, fluid milk products and bulk
fluid cream products in inventory at the
end of the month have been moved from
Class Il to Class IV.

Third, the skim milk equivalent of
nonfat solids used to modify a fluid
milk product that has not been
accounted for in Class | has been moved
from Class Il to Class IV.

Fourth, the proposed Class Il
classification for any fluid product in an
““all-metal, hermetically-sealed
container” is changed to what is now in
the orders: i.e., ““formulas especially
prepared for infant feeding or dietary
use (meal replacement) that are
packaged in hermetically-sealed
containers”.

Finally, the surplus classification for
milk that is dumped or used for animal
feed is added back to the orders, but, as
described earlier, it has been placed in
a new paragraph (e) of § 1000.40 which
prices milk in the lowest-priced class
for the month. For the same reasons
cited previously, milk which is lost in
a fire, flood, or accident also has been
moved from Class Il to the “other uses”
class.

Under the proposed rule, the
classification of cream cheese would
have been changed from Class Ill to
Class Il. The rationale for this change
was that the milk used in Class 1l
products is used to process or
manufacture products for which
handlers know a consumer demand
exists and that such products are neither
as perishable as fluid products nor
perform a balancing function for the
market, as do butter, powder, and the
hard cheeses.

This proposal was not well received
by a large majority of the handlers and
producer organizations that commented
on it. The International Dairy Foods
Association argued that the pricing of

milk used for cream cheese under
California’s state order is below the
Federal order Class Il or Il price and
moving cream cheese from Class Ill to
Class Il would create a huge competitive
disadvantage for milk used in cream
cheese under Federal milk orders. The
National Milk Producers Federation,
Dairy Farmers of America, and
numerous individual handlers repeated
essentially the same argument.

Some comments addressed the
classification of cottage cheese and
ricotta cheese, in addition to cream
cheese. A national manufacturer of
cheese argued that milk used in cottage
cheese and ricotta cheese should be
reclassified from Class Il to Class Ill.
The handler stated that due to falling
demand for cottage cheese, it should be
placed with other cheeses in Class IlI.
Another cottage cheese manufacturer
made the same suggestion. Several
comment letters also pointed out that
ricotta cheese was priced under
California’s Class 4-b, giving California
processors an advantage over processors
making ricotta from milk priced under
Federal milk orders. While these
comments may have some merit, we
believe that more information is needed
before these changes can be considered.

Ending inventory of fluid milk
products and fluid cream products in
bulk form should be moved to Class IV.
Since the Class IV price is expected to
be the lowest class price in the long run,
it is logical to classify ending inventory
in Class IV. Also, paragraph (c)(4) of
8§1000.40, should be moved from Class
111 to Class IV. This paragraph prices the
skim milk equivalent of nonfat milk
solids used to modify a fluid milk
product. With the inclusion of a Class
IV classification for all products in dried
form, the nonfat milk solids used to
modify a fluid milk product should be
priced as Class IV, together with other
dried products, rather than Class Ill.

Products lost by a handler in a fire,
flood, or vehicular accident and
products that are dumped or used for
animal feed have been moved from
Class Il to a new paragraph
(81000.40(e)) which would price skim
milk and butterfat in such uses at the
lowest class price for the month. Under
the pricing formulas proposed for the
new orders, the Class Il price or Class
IV price is likely to be the lowest class
price for the month, but it is possible
under some orders that the Class | or Il
price could be the lowest class price for
the month if component values were
increasing rapidly. In view of this price
uncertainty, a new paragraph has been
added to §1000.40 to guarantee that
milk that is lost in an accident, dumped,

or used for livestock feed is accounted
for at the month’s lowest class price.

As previously noted, formulas
especially prepared for infant feeding or
dietary use (meal replacement) that are
packaged in hermetically-sealed
containers should continue to be
classified as Class Il products. Although
the proposed rule suggested a
modification of this exemption, there
was insufficient support to move
forward with this suggestion.
Accordingly, no change was made from
the language that is now in the orders.

The treatment of buttermilk should
remain unchanged from the proposed
rule. No comments were received in
opposition to the proposed distinction
between buttermilk for drinking
purposes and buttermilk for baking
purposes. As set forth in the proposed
rule, drinking buttermilk would have to
be labeled as “‘cultured buttermilk’
while buttermilk for baking must
contain food starch in excess of 2% of
the total solids in the product and the
product must be labeled to indicate the
food starch content.

The proposal to account for all Class
Il products on a used-to-produce basis
was unopposed. Accordingly, this
accounting method, which now applies
to all Class Il products, except for some
fluid cream products, is extended to the
remaining Class Il products that are
currently accounted for on a disposition
basis.

As noted above, a large majority of the
comment letters supported the 4 classes
of utilization as set forth in the
proposed rule, including the separate
Class IV for butter and milk products in
dried form. Therefore, no change has
been made to Class IV in this final
decision except for the addition of the
items already discussed.

Several commenters reiterated
requests made prior to the proposed rule
to reclassify bulk sweetened condensed
milk from Class Il to Class IV. The
commenters explained that sweetened
condensed milk is primarily used in
commercial food processing
establishments and in the confections
industry and that it is interchangeable
with powdered milk products and sugar
in ingredient markets for processed
foods and candy. They argued that
manufacturers of sweetened condensed
milk are currently at a competitive
disadvantage with manufacturers of
nonfat dry milk and urged that the 2
products be classified identically.
According to one commenter, the
Galloway Company, the current system
of classification places sweetened
condensed milk at a significant
disadvantage and has virtually
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destroyed the market for sweetened
condensed milk.

Hershey Foods Corporation filed a
comment letter objecting to the
difference in classification for fresh milk
used to make chocolate compared to
fresh milk used to make powder that is
used to make chocolate. Specifically,
Hershey argued that the Class Il
classification for fresh milk used to
make chocolate, compared to the Class
IV classification for milk used to make
powder that is subsequently used in
chocolate violates the Act because such
milk starts out in the same form and is
used for the same purpose.

Hershey explained that whole milk,
sugar, cocoa butter, and chocolate liquor
are used to make ‘““‘chocolate crumb,”
which is further processed to make
chocolate. According to Hershey, the
chocolate crumb has a moisture content
of only 1 percent, which means that if
a manufacturer receives fresh whole
milk, it must remove 99 percent of the
water from it in order for the milk to
perform its function in the chocolate.
An alternative to starting with whole
milk and drying it is to purchase whole
milk powder and mix it with the sugar,
cocoa butter, and chocolate liquor to
make the chocolate crumb.

Hershey argues that maintaining the
current disparate classifications for
fresh milk used to make chocolate and
fresh milk that is first dried and then
used to make chocolate, in combination
with the proposed 70-cent Class Il
differential, will pressure manufacturers
to change their manufacturing processes
and formulas, reduce the use of fresh
milk and increase the use of milk
powders, reduce milk solids in product
formulas, replace milk solids with lower
cost alternatives, and might even
influence the location of chocolate
manufacturing plants. Hershey also
notes that the State of California does
not discriminate between manufacturers
of chocolate, but instead prices all milk
used to manufacture chocolate in the
same class whether the chocolate
manufacturer begins its process with
fluid milk, sweetened condensed milk,
evaporated milk, nonfat dry milk, or
whole milk powder.

Galloway and Hershey conclude that
there is no justification for pricing milk
used to make sweetened condensed
milk or chocolate crumb in a higher
class than milk used to produce
powdered milk. However, Galloway
states, if sweetened condensed milk is
kept in a class higher than powder, the
differential for that class should be no
more than 30 cents per hundredweight.

Bulk sweetened condensed milk/skim
milk is used as an intermediate product
in ice cream, candy, and other

manufactured products. However, these
manufactured products can also be
made from powdered milk. When
powder prices are low relative to the
Class Il price, there is an economic
incentive for powder to be substituted
for bulk sweetened condensed milk. As
a result, there must be an economic
relationship between the Class Il price
and the cost of using alternative dry or
concentrated products to make Class Il
products. Under current pricing
provisions, the Class Il price can be
excessive relative to using nonfat dry
milk since the Class Il price is a measure
of the value of milk in cheese (the Class
111 price) plus a differential.

Conceptually, we do not believe that
the value of milk used in demand-
driven products like chocolate and
sweetened condensed milk that is used
in food products is the same as milk that
is sometimes made into powder for lack
of any other use. The major point of the
ability to substitute among forms of
milk, sweetened condensed milk, and
nonfat dry milk in certain uses is that
there is a fixed relationship between the
Class Il and Class IV price. The
appropriate price relationship is
discussed in the Class Il pricing section
of this decision.

In the proposed rule, no allowance
was provided for dumped milk or milk
used for animal feed, and a Class Il
classification was recommended for
milk lost in a fire, flood, or accident.
Many handlers and the National Milk
Producers Federation objected to the
removal of the Class Il classification for
milk that is dumped or used as animal
feed.

On the basis of the comments filed on
this issue, a surplus use has been
established for milk that is dumped or
used as animal feed. The price
applicable to such use will be the lowest
class price for the month.

4h. Shrinkage and Overage

Shrinkage is experienced by handlers
in milk processing operations and in the
receipt of farm bulk tank milk at
receiving stations and processing plants.
Milk is unavoidably lost as it remains in
pipe lines, adheres to tanker walls and/
or other plant equipment, and is washed
away in the cleaning operations. In
addition, unexpected losses, including
spillage or leaking packages, also
contribute to shrinkage.

In the proposed rule, we proposed a
pro rata assignment of shrinkage based
on a handler’s utilization. In other
words, each handler’s shrinkage would
have been classified according to the
handler’s use of milk that was not lost
in transit or processing. We believed
that the adoption of such a provision

would have simplified both order
language and accounting procedures,
and we thought that it would be
acceptable to handlers because,
although in some cases it increased their
costs slightly, the change applied
equally to everyone.

There were very few comment letters
that supported the proposal and an
overwhelming number of comments
urging us to keep the current provision.
Many of the opponents were high Class
I utilization handlers who complained
that the proposed change would
reclassify their shrinkage from Class 11
to Class I, increasing their costs for this
lost milk.

It was not only handlers that disliked
the proposed shrinkage provision.
Several producer organizations,
including Dairy Farmers of America and
the National Milk Producers Federation,
also voiced their opposition to the
proposal. Most of the comment letters
urged us to retain the key features of the
present shrinkage provision, but there
were comments suggesting a simpler
provision.

Based on the comments received, this
final decision retains, in large part, the
present method of calculating shrinkage
allowances and pricing shrinkage, but
with certain modifications. Just as in the
current provisions, there are specified
allowances for shrinkage. The major
difference is that shrinkage is not
automatically assigned to a specified
class, as it is now, but rather is assigned
to the “lowest-priced class.” This
change was made to conform with the
new 4-class pricing system and, more
importantly, to recognize that there is
no fixed relationship between class
prices because of the different formulas
used to compute them. For example,
because the formulas for Class Ill and IV
prices are not directly related, it cannot
be known in advance which class price
will be lowest. Since the relationship
between class prices will vary from one
month to the next, under the provision
adopted here shrinkage may be priced
in Class Il one month and in Class IV
the next. It is necessary to price
shrinkage in the lowest-priced class to
avoid the situation where a cheese
plant, for example, would have to pay
more for its shrinkage than it would for
milk used in cheese. Such would be the
case if shrinkage was always priced in
Class IV and the Class 1V price exceeded
the Class Il price. Pricing shrinkage in
the lowest-priced class prevents this
problem.

As noted, the current shrinkage
allowances has been retained in the
revised provision. Thus, a pool plant
operator would receive a lowest-priced
class shrinkage allowance based on 2
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percent of the total quantity of milk
physically received at the plant directly
from producers’ farms on the basis of
farm weights and tests, plus 1.5 percent
of bulk milk received on a basis other
than farm weights and tests, and minus
1.5 percent of the quantity of bulk milk
transferred to other plants, excluding
concentrated milk transferred to another
plant for an agreed-upon use other than
Class I. A cooperative association
handler that delivers milk to pool plants
on a basis other than farm weights and
tests would receive a shrinkage
allowance of .5 percent of the total
quantity of milk picked up at producers’
farms. Shrinkage in excess of these
allowances will be assigned in series
starting with Class | to the extent of
available utilization.

The shrinkage provision adopted for
the new orders contains language to
accommodate shrinkage associated with
“‘concentrated milk.” Prior to the 1993
classification decision, condensed milk,
which is made for use in ice cream and
other manufactured products, was not a
fluid milk product. Hence, it was not
addressed by the shrinkage provision.
This changed after the decision,
however, when condensed milk became
a fluid milk product. In making this
change to the fluid milk product
definition, certain conforming changes
that should have been made in the
shrinkage provisions were overlooked.
The current proceeding involving all
Federal orders has been the first
opportunity to rectify this oversight.
During the interim period, the unique
problem associated with condensed
milk has been handled administratively.
Thus, the new language added to the
shrinkage provision does not represent
a change from the way the rules have
been administered but merely codifies
them.

Some plants receive milk from
producers, condense (i.e., concentrate)
the milk into a product that contains not
more than 50 percent total milk solids,
and then transfer this product on an
agreed-upon basis to another plant for
use in some product other than a fluid
milk product (e.g., ice cream). In this
case, the first plant should retain the
full 2 percent shrinkage allowance
because it incurs processing shrinkage
in the course of concentrating—i.e.,
most likely condensing—the milk. The
plant purchasing this concentrated (i.e.,
condensed) milk should get no
shrinkage allowance on this milk since
the designated use of this milk is for
non-fluid use. Accordingly, the value of
any shrinkage incurred in further
processing this concentrated milk
would not be much less than its use
value.

As noted elsewhere in this decision,
a recent development in milk processing
is the use of on-farm filtering equipment
(e.g., reverse osmosis or ultra-filtration)
to concentrate milk before it is shipped
to a plant for use in a variety of milk
products. Although this milk falls under
the same broad *‘concentrated milk”
category as condensed milk, it is
actually a very different product which
can conceivably be used for fluid use as
well as in a manufactured product such
as cheese or ice cream. Thus, language
is needed in the shrinkage provision to
differentiate this type of concentrated
milk from condensed milk. We have
accommodated these 2 types of
concentrated milk by allowing the
shipping and receiving handlers to agree
on the use of this milk. Accordingly, if
a handler receives concentrated milk
from another plant by agreement for use
in Class Il, 11, or 1V, the receiving
handler will get no shrinkage on this
milk. If no such agreement is specified,
however, the receiving handler will get
the 1.5 percent shrinkage allowance,
just as would be the case for
unconcentrated milk that was received
from another plant.

For example, milk may be
concentrated at a plant by using reverse
osmosis or ultra-filtration techniques
and then be transferred to a 2nd plant
for use in a fluid milk product. In such
case, the milk will not be transferred by
agreement for other than Class | use, but
instead will be allocated to use at the
2nd plant receiving this concentrated
milk. In this instance, it is appropriate
to treat this milk just like
unconcentrated milk that is received at
a plant and then transferred to a 2nd
plant. Thus, the first plant will initially
get a 2 percent shrinkage allowance for
the milk received from producers, but
will be required to subtract 1.5 percent
from the 2 percent when the milk, even
though concentrated, is transferred to
the 2nd plant. The 2nd plant will get a
shrinkage allowance based on 1.5
percent of the reconstituted volume of
the concentrated milk. In other words,
for accounting purposes the water that
was initially removed from the milk will
be added back to the concentrated milk
before computing the 1.5 percent
shrinkage allowance for the 2nd plant.

In the example above, the
concentrated milk will likely be from a
farm plant which concentrates its milk
before shipping it using either reverse
osmosis (RO) or ultra-filtration (UF). As
explained in the uniform provision
discussion in this final decision, milk
from a single farm with RO or UF
equipment will be treated as producer
milk of the first pool plant receiving this
milk. However, when the milk of 2 or

more producers is commingled on a
farm with RO or UF equipment, that
farm will be treated as a plant and the
dairy farmer owning or leasing the farm
will be the responsible handler for all of
the milk processed that month.

The shrinkage provision in this final
decision differs from the current
shrinkage provisions in one other
respect. At the present time, when a
manufacturing facility that has
absolutely no Class | utilization has
“‘excess shrinkage” (i.e., shrinkage that
exceeds its 2 percent shrinkage
allowance) the excess shrinkage is
assigned to Class | even though the
plant has no Class | utilization. Thus,
the milk that is “lost” by the plant is
actually priced higher than the milk that
is “‘used” by the plant.

Under the proposed provision, such
excess shrinkage would be assigned to
whatever utilization the plant has,
starting with Class I. In the case of a
cheese plant that has no utilization
other than Class Ill, the excess shrinkage
would be assigned to Class IlI.

After shrinkage is assigned pursuant
to §1000.43(b) of the proposed orders,
it will be added to a handler’s reported
utilization to arrive at the ““gross
utilization in each class.” The gross
utilization in each class will then be
carried over to §1000.44, where it will
be used to allocate the handler’s receipts
to its gross utilization of such receipts.

Overage occurs when the reported
utilization of producer milk exceeds the
reported quantity of producer milk
received. Overage, as well as shrinkage,
can occur for a number of reasons but
is usually the result of record-keeping
and measurement errors.

As set forth in the proposed rule,
overage would have been classified by
being prorated to a handler’s reported
utilization. It then would have been
subtracted from the handler’s reported
utilization to arrive at the gross
utilization in each class which would
have been used to allocate a handler’s
receipts in § 1000.44.

No comments were received
specifically focusing on the proposed
treatment of overage, undoubtedly
because the proration of overage does
not have the same financial impact as
the proration of shrinkage. Nevertheless,
in conjunction with the change in the
treatment of shrinkage, the treatment of
overage also should remain the same as
it is now in the orders. Accordingly, in
this final decision, overage is classified
in §1000.44(a)(11) by subtracting the
excess pounds of skim milk and
butterfat from each class, beginning
with Class IV. This treatment is
identical to the way overage is classified
under the present orders in section
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44(a)(14), except for the fact that now—
since there is no Class IV—the
allocation begins with Class IlI.

4i. Classification of Transfers and
Diversions (8§ 1000.42)

Certain changes have been made to
the classification of transfers and
diversions section of the orders to
simplify and clarify order language. The
changes discussed in this final decision
are virtually identical to those contained
in the proposed rule, except for minor
corrections and conforming changes
necessitated by other changes in order
provisions. There were very few
comments pertaining to this section of
the proposed rule. Those that were
received supported the changes
proposed.

At the present time, in many orders if
any milk that is diverted from one order
to another for requested Class Il or 111
use is assigned to Class I, the dairy
farmer who shipped that milk is defined
as a producer under the order receiving
the milk with respect to that portion of
the milk assigned to Class I. In other
orders under similar conditions, the
dairy farmer becomes a producer on the
receiving order for all of the milk
diverted even though only a portion of
the milk was classified as Class |I. When
this type of adjustment is necessary, the
diverting handler is informed by the
market administrator’s office that there
is not enough Class Il or Il use
remaining in the receiving plant to
absorb all of the milk diverted. In such
case, the diverting handler may pick
which load or loads of diverted milk
will become producer milk under the
receiving order.

Since the orders are not precisely
clear on how inter-order diverted milk
should be handled, some modification
is needed in the order language. Under
most orders, and as provided in this
final decision, milk may be diverted
from one order to another for a
requested use other than Class I.
However, if there is not enough Class I,
111, or IV utilization in the receiving
plant to be assigned to the diverted
milk, some milk may have to be
assigned to Class I. When this happens,
the practical administrative problems
involve determining which milk of
which dairy farmers and which loads of
milk will be shifted as producer milk
from one order to another.

Market administrators should be
given some flexibility to handle these
administrative problems on a market-by-
market and case-by-case basis. As a
practical matter, most milk diverted
between orders is diverted by
cooperative associations that reblend
proceeds to their members. In most

cases, it makes little difference to a
cooperative association whether a dairy
farmer is a producer on one order or
another order; any differences in blend
prices between the orders will be
washed out in the reblending process. In
the case of milk of nonmember
producers that is diverted between
orders, however, differences could arise
in a producer’s net proceeds for the
month depending upon how much milk
was pooled in each order. Therefore,
these situations should be handled in
such a way as to be least disruptive to
individual dairy farmers.

A market administrator does not
know until handlers’ reports have been
received that some portion of milk
reported as diverted to another order
cannot be absorbed by the amount of
non-Class | utilization in the receiving
order’s plant. In such case, the diverting
handler should be given the option of
designating the entire load of diverted
milk as producer milk at the plant
physically receiving the milk.
Alternatively, if the diverting handler
wishes, it may designate which dairy
farmers on the diverted load of milk will
be designated as producers under the
order physically receiving the milk. As
a last resort, the market administrator
will prorate the portion of diverted milk
among all the dairy farmers whose milk
was received from the diverting handler
on the last day of the month, then the
second-to-last day, and continuing in
that fashion until the diverted milk that
is in excess of Class I, Ill, and IV use
has been assigned as producer milk
under the receiving order.

A conforming change that should be
made in each order relates to milk that
is transferred or diverted for Class Il or
111 use. Presently, milk may be
transferred or diverted on a requested
Class Il or Ill basis. However, with 4
classes of utilization in the new orders,
milk could be diverted for requested
Class IV use also. Rather than specifying
“Class I, I, or 1V,” however, the orders
should simply state “other than Class I
to accommodate a system of more than
3 classes. This language is simpler,
shorter, and accomplishes the same end.

To simplify and clarify the
classification of transfers and diversions
of bulk fluid milk products and bulk
fluid cream products from a pool plant
to a nonpool plant, which are classified
by assigning the nonpool plant’s
utilization to its receipts, the phrase,
“excluding the milk equivalent of both
nonfat milk solids and concentrated
milk used in the plant during the
month,” has been added in
§1000.42(d)(2)(i). This language will
help to clarify the steps to be followed
in verifying the utilization of bulk fluid

milk and cream at the nonpool plant. It
has been added to ensure administrative
consistency and does not represent a
change in the application of this
provision.

In 8 1000.42(d)(2)(vi), the allocation
process for bulk fluid milk transferred
from pool plants to nonpool plants is
modified such that any remaining
unassigned receipts of bulk fluid
products be assigned, pro rata among
such plants, to the extent possible first
to any remaining Class | utilization and
then to all other utilization, in sequence
beginning with the lowest class at the
nonpool plant. This change returns the
order language to the assignment
sequence that was adopted in the
Uniform Classification Decision of 1974.
Receipts from pool plants should not be
given preference by assigning such milk
to the available Class Il use before
assigning receipts from dairy farmers
who constitute the regular source of
milk for such nonpool plant. Generally,
milk transferred or diverted from pool
plants to nonpool plants is surplus milk
and would be used in storable
manufactured products, such as nonfat
dry milk and butter. By assigning
transferred or diverted milk to a
nonpool plant’s Class Il utilization first,
the pool plant operator is forced to
account for this milk at the Class Il
price, even though the nonfat dry milk
or other surplus product that was made
with the milk is of a lesser value. This
process will prevent the assignment of
receipts at a higher utilization than the
actual utilization.

Receipts of bulk fluid cream products
at nonpool plants from pool plants and
plants regulated under other Federal
orders, similarly, will be assigned to the
lowest class utilization first. Generally,
a plant operator will use its regular
source of supply in the highest valued
uses before using alternative supplies.
Thus, if a nonpool plant receives cream
from a pool plant or a plant regulated
under another Federal order, it is likely
that the regulated plants were trying to
dispose of their excess cream. The
nonpool plant receiving the cream will
most likely use it for manufacturing
purposes; therefore, it should be
assigned to the lowest class first. The
priority given to regular source supplies
is recognized and the provision
modified to reflect this.

4j. General Classification Rules
(81000.43)

For classification purposes, the milk
of a cooperative bulk tank handler—i.e.,
a “‘9(c) handler”’—that is delivered to a
pool plant will be treated as ““producer
milk’ of the pool plant operator. This
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change will shorten and simplify the
allocation section.

The computation and classification of
shrinkage and overage have been added
to this section. This will eliminate
Section 41, the section previously used
for this purpose. Also, the last
paragraph of Section 43 has been
removed because milk for Class IV use
now would be classified in Section 44
of the orders.

No comments were received
pertaining to this section.

4k. Classification of Producer Milk
(81000.44)

A handler may receive milk from a
producer, a cooperative association
acting as a handler on bulk tank milk,
by transfer from another pool plant, or
from “‘other sources’ such as nonpool
plants, partially regulated plants, and
plants that are regulated under other
orders. Because of this diversity in
sources of receipt, it is necessary in a
milk order to go through an allocation
sequence to determine which source of
milk gets priority to a particular class of
utilization and to determine how
producer milk was used. In some orders,
this allocation sequence is done on a
system-wide basis; in others, it is done
for each plant receiving producer milk.

Section 44 is one of the most
complicated and difficult-to-understand
sections in a milk order. Consequently,
an attempt has been made to simplify
and shorten it. Part of this task was
made easier by proposed changes to
other sections (e.g., elimination of filled
milk, elimination of individual handler
pools, and modification of the treatment
of inter-order transfers and diversions).

All orders are not now uniform in the
classification of producer milk. For
example, some orders (e.g., Chicago
Regional) provide for system allocation
while others allocate receipts on a plant-
by-plant basis for a multiple plant
handler.

Under the consolidated orders, milk
will be allocated on a plant-by-plant
basis, as modified to reflect other
changes proposed herein. The system
allocation method that is found in some
orders is based upon a set of marketing
conditions concerning the locations of
handlers’ plants and the market’s
available milk supply in relation to
those plants. These provisions were
intended to stop abuses that occurred
when milk was transferred from one
market to another. Rather than permit
an inter-order transfer to be assigned at
a handler’s high Class | utilization plant,
while the handler’s producer milk was
assigned to lower use value at another
of its plants, the system allocation
provisions assigned the transfers on the

basis of the handler’s utilization at all
plants combined. The objective was to
prevent more distant other order milk
from being assigned to Class | use at the
expense of producers who were located
nearer to the city markets and who
represented the normal source of supply
for the markets’ fluid milk needs.

The 11 new orders do not fit within
the parameters of the classical model
where a major consumption area is
surrounded by production areas. The
marketing areas proposed for the
consolidated orders span several states
and have a number of major population
centers. They also have pockets of milk
production that, in a number of cases,
are in higher-priced areas than some of
the fluid milk plants within the
marketing area. This milk may not be
economically available to a fluid milk
plant several hundred miles away. In
fact, it may be that a plant near the
periphery of a multi-state market may
find its closest and cheapest source of
supply from outside the market rather
than from within the marketing area.
Accordingly, the system allocation rules
are not supported by current marketing
conditions. Therefore, all orders have
been modified to allocate milk only on
a plant-by-plant basis rather than on a
system basis.

Another change that has been made in
the allocation section concerns the 98/
2" rule. At the present time, only 98
percent of the packaged fluid milk
products transferred between orders is
allocated to Class I; the remaining 2
percent is allocated to Class Ill. This
provision, originating from the June 19,
1964, ““compensatory payment”’
decision, was adopted to provide an
allowance for “‘route returns.”
According to that decision, “it is
reasonable to expect some route returns
will be associated with inter-market
transfers just as there are in connection
with milk locally processed in the
receiving market . . . a small allowance
of 2 percent for such returns, which
must fall into surplus use, should be
included to avoid such over-assignment
in Class I.”” (29 FR 9120).

This final decision classifies route
returns based upon the use of such
returns. If route returns are used for
animal feed, an ““other use”
classification is provided and such milk
is priced at the lowest class price for the
month. If route returns are used to make
another product, such as cottage cheese
for example, the milk would be
reclassified as Class Il. This
classification not only applies to
packaged products made from producer
milk, but also includes packaged
products that were received from other

plants, distributed on routes, and then
returned to the last plant of receipt.

A handler transferring packaged fluid
milk products to another handler’s plant
may incur some lost product en route to
the buying handler’s plant. In such case,
the transferring handler may report such
product as route returns and account for
the milk used in such product at the
lowest class price.

In view of the reclassification for
route returns for either handler involved
in an inter-order transfer who reports
such returns, subject to market
administrator verification, it is not
necessary to classify interorder transfers
of fluid milk products at 98 percent
Class | and 2 percent Class |1l because
this rule overcompensates handlers for
route returns and unfairly reduces
income to producers. For these reasons,
the “98/2" rule has been eliminated.

In addition to the changes discussed
above, Section 44 has been shortened
and simplified by removing unnecessary
references that serve to confuse the
language rather than make it easier to
understand. Where possible, simpler
language has been used to replace
lengthy section references.

No comments were received
supporting or opposing these
recommendations.

4l. Conforming Changes to Other
Sections (88 ——.14, ——.41, and
——.60).

Paragraph (b) of the other source milk
definition has been removed to reflect
the fact that all packaged fluid cream
products now would be accounted for
on a used-to-produce basis. Also, as
previously noted, the simpler and
shorter treatment for shrinkage shortens
the existing shrinkage provision to the
point where it is no longer necessary to
keep a separate section for it. Therefore,
a separate section for shrinkage is
eliminated and the revised contents of
that section are now incorporated as a
new paragraph (b) in §1000.43. Finally,
conforming changes have been made to
§ ——.60 (Handler’s value of milk for
computing the uniform price) to reflect
the elimination of filled milk from the
order, and to reflect changes in
references due to other modifications
such as the changes in the treatment of
shrinkage and overage.

4m. Organic milk

During the development stage of the
order reform process, a proposal was
received from Horizon Foods to exempt
organic milk from pricing and pooling
under Federal milk orders.

In 1990, Congress passed, and the
President signed into law, the Organic
Food Production Act of 1990 (7 U.S.C.



Federal Register/Vol. 64, No. 63/Friday, April 2, 1999/Proposed Rules

16129

6501 et seq.), establishing the first
Federal standards for organic food
products. A proposed rule was issued
on December 5, 1997, and published in
the Federal Register on December 16,
1997 (62 FR 65849), to implement the
National Organic Program.

Organic dairy products can now be
found in many, if not most, major
grocery chains in metropolitan areas.
The retail price of organic dairy
products is well above non-organic
products. In addition to carrying organic
milk, many supermarkets now also carry
organic yogurt, sour cream, butter, and
other organic dairy products. All of
these products are priced well above
their non-organic counterparts.

Processors of organic milk have asked
for exemption from Federal regulation.
In a May 20, 1997, letter to the
Department, Horizon Foods argued that
(1) organic milk is a different
commodity; (2) the market for organic
dairy products is a niche market; and (3)
Federal order regulation of organic milk
is contrary to the intent of the Organic
Foods Production Act because it does
not “facilitate interstate commerce in
fresh and processed food that is
organically produced.” Horizon’s
proposed solution was to exempt
organic milk from the producer milk
definition if the milk is produced on a
certified organic farm and if the broker
pays the producer at least 110% of the
month’s Class | price for such milk.

The proposal to exempt organic milk
from Federal order pricing is denied for
several reasons. First, contrary to the
assertions of Horizon Foods that all
organic milk is priced at 110% of the
Class | price, regardless of how the milk
is used, there is evidence that some
organic milk has been pooled and
priced as non-organic milk under some
orders, including the Chicago Regional
and Southern Michigan orders, for
example. Second, although the retail
price of organic milk is well above non-
organic milk, we believe that organic
milk competes with the regulated
market and, therefore, also must be fully
regulated. Third, if Congress wished to
exempt organic milk from Federal milk
order regulation, they could have done
so either in the Organic Foods
Production Act or in the 1996 Federal
Agricultural Improvement and Reform
Act; but they did not. Fourth, there is
no indication that all processors of
organic milk price their receipts the
same way as Horizon Foods. Even if
they did, however, the one class/one
price system currently used by Horizon
could be a temporary phenomenon due
to the rapidly expanding market for
organic products. The day may come
when the organic market becomes

saturated and milk in excess of fluid
needs must be disposed of at
competitive prices. If and when this
happens, it is likely that some form of
classified pricing will be implemented.
Finally, the Act provides for classifying
and pricing milk on the basis of its form
and use. As a result, different costs that
may be associated with producing
organic milk or other types of milk are
not relevant. For these reasons, it would
be inappropriate at this time to exempt
organic milk from pooling or to provide
any other type of special treatment for
it under the guise of Federal order
reform.

No comments were filed concerning
this issue with the exception of Horizon
Foods, which continued to support its
proposal.

4n. Allocation of Location Adjustment
Credits

A provision that is now common to
most orders has not been carried
forward to the consolidated orders. This
provision, which allocates location
adjustment credits that are applied to
transfers of bulk fluid milk products
between pool plants, is commonly
found in Section 52 of most current
orders (See, for example, §8 1001.53(h),
1007.52(b), 1030.52(c), or 1079.52(d)).

Under most orders, intra market
shipments of milk between handlers are
assigned to Class | use, unless both
handlers agree on a lower classification.
Milk that is assigned to Class | use is
priced at the receiving plant subject to
a location adjustment credit that may
apply if it is demonstrated that such
milk is actually needed for Class | use.
If the credit is applied, the milk is
priced at the transferring plant. This
assignment of location adjustment
credits is intended to prevent the use of
pool proceeds to pay the hauling cost
for the transfer of bulk milk between
pool plants when the intended use of
the milk is for other than Class | use.

To carry out this concept, the
provision typically assigns a pool
distributing plant’s Class | use first to its
milk receipts directly from producers,
then to bulk milk received from a
cooperative bulk tank handler, then to
milk received by diversion from another
pool plant, and then to packaged fluid
milk products received from other pool
plants. The remaining Class | use in the
distributing plant is then assigned to
bulk milk received by transfer from
other pool plants. In some orders, this
remaining Class | use is assigned pro
rata to all of the pool plants from which
bulk milk was obtained. In other orders,
the remaining Class | milk is first
assigned to pool plants with the same
Class | price and then, in sequence, to

pool plants with progressively lower
Class | prices.

This final decision is based on the
premise that Class | milk does not have
the same value at every location. For
this reason, Class | differentials have
been established for each order with
location adjustments that result in
establishing a unified Class | price
structure that applies to every county
and city in the contiguous 48 states.
Given this approach, it is no longer
appropriate to classify a bulk movement
of milk as Class | milk in one section of
the order and then in another section of
the order depart from the principle of
pricing such Class | milk at the plant
where it was physically received.

In actual practice, a distributing plant
does not receive a fixed amount of milk
each day of the week. Some days are
heavy bottling days when more milk is
needed for Class | use. On such days, a
distributing plant may not be able to
obtain enough local milk to meet its
Class | needs and may have to import
plant milk from more distant locations.
At the end of the month, however, when
the allocation of location adjustment
credits takes place, it may appear that
there was more than enough local milk
to meet the distributing plant’s fluid
needs, even though this was not the case
when recapped on a daily basis.
Nevertheless, the allocation provision
allocates location adjustment credits
based on monthly volumes of milk, not
daily volumes, so the supply plant
could be in a position where it receives
no Class | location adjustment credit
even though the milk was indeed
shipped for Class | use.

Some of the new orders have
transportation credit provisions that
provide for hauling credits on bulk milk
received by transfer from a plant
regulated under another Federal order
and assigned to Class | use at the
receiving plant. To arrive at the
classification of such milk, the milk is
assigned to the lower of the receiving
plant’s or the receiving market’s Class |
utilization. When milk is purchased in
this manner, the transportation cost of
the milk assigned to Class | is absorbed,
for the most part, by the transportation
credit that is provided for the handler
purchasing the milk without regard to
whether milk could have been
purchased from a closer source of
supply.

Finally, the current application of the
provision in question can result in a
situation where there is more incentive
to receive bulk milk transferred from a
plant regulated under another Federal
order than from a plant regulated under
the same order, whether or not any
other transportation credits are
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involved. Should this occur, it can
result in a transfer of Class | sales to the
transferring plant’s Federal order
market.

For all of the reasons cited above, the
allocation of location adjustment credits
has been removed from the orders.
Several comment letters were received
supporting this change; none were
received in opposition to it.

5. Provisions Applicable to All Orders

In addition to the terms and
conditions of milk orders previously
described, there are a number of other
provisions common to all milk orders
that describe and define those persons
and plants affected by the regulatory
plan of the program. Different marketing
conditions in the consolidated areas,
together with institutional factors, do
not lend themselves to an entirely
uniform set of provisions for all orders.
Consequently, in each of the
consolidated orders there are provisions
that are unique to each order.

This part of the final decision
discusses the nature of these common
order provisions, their purpose, and
whether or not a provision can be
uniformly applied to all orders. When a
provision does not lend itself to uniform
application, it is discussed in
subsequent sections of this final rule
together with the provisions unique to
each of the individual orders.

To the extent that provisions can be
uniformly applicable for all of the
consolidated orders, they are included
in Part 1000, the General Provisions of
Federal Milk Marketing Orders which
are, by reference, already a part of each
milk order. Thus, as provided here, the
General Provisions include the
definitions of route disposition, plant,
distributing plant, supply plant,
nonpool plant, handler, other source
milk, fluid milk product, fluid cream
product, cooperative association, and
commercial food processing
establishment. In addition, the General
Provisions include the milk
classification section of the order,
pricing provisions, and some of the
provisions relating to payments. These
additions to the General Provisions
should make milk order provisions
more understandable to the general
public by removing the differences that
now exist and by consolidating uniform
provisions in one place. Thus, an
interested person would only have to
read one ‘“‘nonpool plant” section, for
instance, to understand how that term is
applied to all orders. By contrast, at the
present time, “nonpool plant” is
defined in every order and there are
slight differences in the definition from
one order to the next.

No comments to the proposed rule
were received with regard to most of the
provisions discussed in this section. To
the extent that there were comments,
they are specifically discussed below.
Most of the provisions in the proposed
rule are adopted without substantive
change. Any substantive changes are
specifically discussed below.

The Concept of Pooling Milk Proceeds

All Federal milk orders today, save
one, provide for the marketwide pooling
of milk proceeds among all producers
supplying the market. The one
exception to this form of pooling is
found in the Michigan Upper Peninsula
market, where individual handler
pooling has been used.

Marketwide sharing of the classified
use value of milk among all producers
in a market is one of the most important
features of a Federal milk marketing
order. It ensures that all producers
supplying handlers in a marketing area
receive the same uniform price for their
milk, regardless of how their milk is
used. This method of pooling is widely
supported by the dairy industry and has
been universally adopted for the 11
consolidated orders.

There were a number of proposals and
public comments considered in
determining how Federal milk orders
should pool milk and which producers
should be eligible to have their milk
pooled in the consolidated orders. Many
of these comments advocated a policy of
liberal pooling, thereby allowing the
greatest number of dairy farmers to
share in the economic benefits that arise
from the classified pricing of milk.

A number of comments supported
identical pooling provisions in all
orders, but others stated that pooling
provisions should reflect the unique and
prevailing supply and demand
conditions in each marketing area.
Fundamental to most pooling proposals
and comments was the notion that the
pooling of producer milk should be
performance-oriented in meeting the
needs of the fluid market. This, of
course, is logical since a purpose of the
Federal milk order program is to ensure
an adequate supply of milk for fluid use.

A suggestion for “open pooling,”
where milk can be pooled anywhere,
has not been adopted, principally
because open pooling provides no
reasonable assurance that milk will be
made available in satisfying the fluid
needs of a market. Proposals to create
and fund “‘stand-by”’ pools are similarly
rejected for the same reason.

The pooling provisions for the
consolidated orders provide a
reasonable balance between encouraging
handlers to supply milk for fluid use

and ensuring orderly marketing by
providing a reasonable means for
producers within a common marketing
area to establish an association with the
fluid market. Obviously, matching these
goals to the very disparate marketing
conditions found in different parts of
the country requires customized
provisions to meet the needs of each
market. For example, in the Florida
marketing area, where close to 90
percent of the milk in the pool will be
used for fluid use, pooling standards
will require a high degree of association
with the fluid market and will permit a
relatively small amount of milk to be
sent to manufacturing plants for use in
lower-valued products. In the Upper
Midwest market, on the other hand, a
relatively small percentage of milk will
be needed for fluid use. Accordingly,
under the pooling standards for that
order smaller amounts of milk will be
required to be delivered to fluid milk
plants and larger amounts of milk will
be permitted to be sent to manufacturing
plants for use in storable products such
as butter, nonfat dry milk, and hard
cheese. The specific pooling provisions
adopted for each order are discussed in
detail in the sections of this document
pertaining to each of the consolidated
orders.

Route Disposition

Route disposition is a measure of fluid
milk sales in commercial channels. It is
defined to mean the amount of milk
delivered by a distributing plant to a
retail or wholesale outlet (except a
plant), either directly or through any
distribution facility (including
disposition from a plant store, vendor or
vending machine), of a fluid milk
product in consumer-type packages or
dispenser units that is classified as Class
I milk.

The route disposition definition
adopted here differs from the definition
contained in some current orders.
Presently, the route disposition
definition of several orders makes
reference to plant movements of
packaged fluid milk products between
distributing plants with respect to
determining if such transfers should be
considered ‘“‘route disposition” of the
transferring plant or the receiving plant.
As provided here, however, this issue is
addressed in section 7(a) of the pool
plant section, which essentially treats
such transfers as if they were route
disposition.

Plant

A plant definition is included in all
orders to specify what constitutes an
operating entity for pricing and
regulatory purposes. As provided in
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§1000.4 of the General Provisions, a
plant is the land, buildings, facilities,
and equipment constituting a single
operating unit or establishment at which
milk or milk products are received,
processed, or packaged. This is meant to
encompass all departments, including
those where milk products are stored,
such as a cooler. The plant definition
does not include a physically separate
facility without stationary storage tanks
that is used only as a reload point for
transferring bulk milk from one tank to
another, or a physically separate facility
that is used only as a distribution point
for storing packaged fluid milk products
in transit for route disposition.

To account for regional differences
and practices in transporting milk, some
of the consolidated orders provide for
the use of reload points for transporting
bulk milk that do not have stationary
storage tanks.

Farm-Separated Milk

With the advent of new technology for
on-farm separation of milk into its
components, some additional regulatory
language has been added to the plant
definition to specify who is the
responsible handler for the milk or milk
components leaving the farm and how
these components will be classified and
priced. This determination will be
based, in part, on whether the farm
processing facility is a plant.

Ultrafiltration (UF) is a membrane
process that transfers water and low-
molecular weight compounds through a
membrane while retaining suspended
solids, colloids, and large organic
molecules. It selectively fractionates
some milk solids components and
selectively concentrates other solids
components of milk.

When a UF membrane is used, water,
lactose, uncomplexed minerals and
other low-molecular-weight organic
compounds pass through the membrane.
For example, if unaltered milk
containing 3.5 percent fat, 3.1 percent
protein, and 4.9 percent lactose is run
through a UF membrane until half of the
original volume is eliminated, the
remaining product not passing through
the membrane (i.e., retentate) will
contain all of the fat and protein but
only half of the lactose. The permeate
(i.e., that part of the original milk that
does pass through the membrane) will
contain water, lactose, non-protein
nitrogen, and about one-sixth of the
minerals.

Reverse osmosis (RO) is also a
membrane process, but the membranes
have much smaller pores than UF
membranes, allowing only the water to
pass through. The end product
essentially is concentrated milk.

At the present time, both reverse
osmosis and ultrafiltration systems are
being utilized on some farms,
principally large farms in the
southwestern United States. The
product shipped from these farms (i.e.,
the retentate) currently is sent to
processing plants for use in
manufactured products but it could be
used in a range of milk products.

The retentate received from a farm
with a UF or RO system will be treated
as producer milk at the pool plant at
which the milk is physically received
or, if the retentate is shipped to a
nonpool plant, as producer milk
diverted to a nonpool plant. In either
case, the milk or milk components will
be priced at the pool plant or nonpool
plant where the milk is physically
received.

To be considered a farm and a
producer, as opposed to a plant and a
handler, an RO or UF unit must be
under the same ownership as the farm
on which it is located and only milk
from that farm or other farms under the
same ownership may be processed
through the unit. The producer
operating the unit shall be responsible
for providing records of the daily
weights of the milk going through the
unit. Also, the producer must provide
samples for each load of milk going
through the unit and must furnish the
receiving plant with a manifest on each
load of retentate showing the scale
weight along with samples of the
retentate. Finally, the producer
operating the RO or UF unit must
maintain records of all transactions
which must be available to the Market
Administrator upon request. If the
producer does not meet these
recordkeeping and reporting
requirements, the unit will be
considered to be a plant.

RO and UF retentate will be
considered to be producer milk at the
plant which receives it. The pounds of
RO and UF retentate received will be
priced according to the skim-equivalent
pounds of such milk. The skim-
equivalent pounds for RO retentate will
be determined by dividing the solids-
not-fat pounds in the retentate by the
average producer solids-not-fat in the
skim portion of the producer milk used
in the product. The butterfat pounds
would then be added to this number to
arrive at the product skim-equivalent
pounds.

In computing the fluid equivalent of
UF retentate, the fluid equivalent factor
should be computed by dividing the
true protein test in the skim milk
portion of the retentate by the true
protein test in the skim milk portion of
the producer milk used in the product.

Adding the butterfat pounds to this
computation will yield the product
equivalent pounds.

In addition to having UF and RO
equipment, some farms today may have
a separator to separate skim milk from
cream before they leave the farm. Rules
are also established for this type of
operation.

Skim milk and cream going through a
farm separator also should be treated as
producer milk if received at a pool plant
or diverted to a nonpool plant. The
producer will be required to obtain scale
weights and tests on each load of skim
and cream shipped along with samples
of each. The same ownership,
recordkeeping, sampling and reporting
requirements that apply to RO and UF
units will also be applicable.

In formulating a policy for the
treatment of RO and UF retentate, it is
important to recognize that the milk
produced on a farm with RO or UF
equipment is fully available to meet the
needs of the fluid market, either before
or after passing through such units.
Therefore, there should be no question
concerning the propriety of pooling this
milk along with other producers’ milk.

At this writing, the Food and Drug
Administration (FDA) has not yet
decided whether UF retentate can be
reconstituted and sold as fluid milk.
However, FDA has approved the use of
UF retentate in certain cheese products
on a trial basis. Therefore, before
receiving UF retentate for use in any
product, handlers should be certain that
such use has been approved by the FDA.

Distributing Plant

A distributing plant is defined as a
plant that is approved by a duly
constituted regulatory agency to handle
Grade A milk and at which fluid milk
products are processed or packaged and
from which there is route disposition or
transfers of packaged fluid milk
products to other plants. This
definition, and the following supply
plant definition, are essentially the same
as those found in present orders, except
for minor changes made to conform
with the pool plant provisions adopted
for the consolidated orders.

Supply Plant

A supply plant is a regular or reserve
supplier of bulk milk for the fluid
market that helps to coordinate the
supply of milk with the demand for
milk in a market. As defined in this
decision, a supply plant is a plant
approved by a duly constituted
regulatory agency for the handling of
Grade A milk that receives milk directly
from dairy farmers and transfers or
diverts fluid milk products to other
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plants or manufactures dairy products
on its premises.

Pool Plant

The pool plant definition of each
order describes those plants which
receive milk that shares in the
marketwide pool. It provides standards
to identify those plants engaged in
serving the fluid needs of the marketing
area. Pool plants serve the fluid market
to a degree that warrants their producers
sharing in the added value that derives
from the classified pricing of milk.
While the pool plant definition in every
consolidated order provides for a set of
common principles, the standards
applicable to pool plants differ among
the consolidated orders, reflecting the
fact that marketing conditions vary
across the country. The goal in drafting
pooling standards is to ensure both an
adequate supply of milk for fluid use
and orderly marketing by allowing all
milk in a marketing area the opportunity
to serve the fluid market and thereby
share in the pool.

There are 2 performance standards
applicable to pool distributing plants in
the consolidated orders. The first
standard, which varies among orders,
requires a distributing plant to have a
minimum Class | utilization. Since route
disposition includes only Class | milk,
the specific standard is a measure of a
distributing plant’s route disposition as
a percent of its total receipts of fluid
milk products. This standard is
generally directly related to the market’s
Class I utilization. Accordingly, in the
higher Class | utilization markets in the
Southeast, the overall route disposition
standard is 50 percent. In a market such
as the Upper Midwest, on the other
hand, where Class | utilization will be
much lower, the overall route
disposition standard is only 15 percent.
The specific standards for each
consolidated order are discussed in
Section 6 of this decision.

One change common to all orders
from the proposed rule to this final
decision is the substitution of ““total
receipts of fluid milk products” for
“receipts of bulk fluid milk products” in
computing the total and in-area
disposition for a distributing plant. This
change was made to achieve consistency
in accounting for packaged receipts at a
distributing plant that are subsequently
disposed of as route disposition or
transferred to another plant. Since all
such disposition will count towards
meeting an order’s specified pooling
standards, receipts of such products
from another plant also should be
counted as part of the plant’s receipts.

Once it is determined that a
distributing plant is sufficiently

associated with the fluid market to share
in the pool, a second standard
determines if the plant is sufficiently
associated with a particular market to
share in the pool applicable to that
market. The “in-area” standard adopted
for the consolidated orders requires that
a distributing plant have 25 percent of
its route disposition within a marketing
area before it can be fully regulated by
the order covering that marketing area.

The 15 percent in-area standard in the
proposed rule has been changed to 25
percent for all orders to reflect the
larger, merged marketing areas that are
adopted. This change should not affect
the regulatory status of any current
distributing plant.

At the present time, some orders
describe the in-area route disposition
standard as a percent of plant receipts,
while in other orders it is described as
a percent of route disposition. For the
new orders, the in-area standard for all
orders is expressed as a percent of total
route disposition. This methodology
will ensure that the in-area route
disposition standard never exceeds the
total route disposition standard, a
situation that is now possible under the
terms of the present Upper Midwest
order. For most orders, this change will
make little difference and should not
result in regulating any plant that is
now unregulated.

Under the consolidated orders, a
distributing plant that has sales in more
than one Federal order marketing area
will be regulated, for the most part,
under the order in which it has the most
sales. There are certain exceptions to
this rule, however, particularly in the 3
Southeast orders, where the shifting of
plants among markets has created
disorderly marketing conditions in
recent times. In the Florida, Southeast,
and Appalachia orders, a distributing
plant that is located within the
marketing area and that meets the
order’s pooling standards will be
regulated under that order even though
it might have more route disposition in
some other marketing area.

When the regulation of a plant does
shift from one order to another, the shift
will only occur after the plant has had
greater sales in such other market for 3
consecutive months. This provision will
provide some stability to avoid the
frequent shifting of regulation between
orders.

To facilitate proper administration
and accounting, all orders currently
provide that packaged fluid milk
products transferred from one handler
to another be treated as inter-handler
transfers, with each transaction properly
identified and specifically reported to
affected market administrators. This

should continue in the consolidated
orders. However, for the single purpose
of qualifying a plant as a pool
distributing plant, the pool distributing
plant definition has been modified to
treat transfers of packaged fluid milk
products to other plants as if they were
route disposition of the transferring
plant for the purpose of identifying the
plant’s association with the fluid
market. This is necessary to preclude a
plant from becoming partially regulated
if the plant shipped significant
quantities of packaged fluid milk
products to another distributing plant. A
conforming change has been made to
the distributing plant definition in
§1000.5 to reflect this change.

A special pool distributing plant
provision (i.e., Section 7(b) of the
consolidated orders) has been adopted
for distributing plants that distribute
ultra-pasteurized or aseptically-
processed fluid milk products. Such
plants must be located in the marketing
area and must process a certain
percentage of their milk receipts into
ultra-pasteurized or aseptically-
processed fluid milk products during
the month. The minimum percentage
used for each order in Section 7(b) is
equal to the total route disposition
percentage required in Section 7(a) of
the order for distributing plants
processing standard shelf-life fluid milk
products. However, unlike the standards
for a 7(a) plant, there is no route
disposition standard for a 7(b) plant to
meet.

Plants specializing in ultra-
pasteurized or aseptically-processed
fluid milk products tend to have erratic
processing and distribution patterns
reflecting the long-life nature of the
product they process. In some months,
they may process fluid milk products
but have little or no route disposition
because the products are stored in
inventory. In addition, these plants
often have much wider distribution
patterns than do other distributing
plants and, under current orders,
frequently shift regulation from one
order to another. This shifting
regulation is disruptive to the producers
and/or cooperatives supplying these
plants and is an additional regulatory
burden to the plant operator.

To provide regulatory stability for
these plants, they will be treated as a
fully regulated plant if they process a
minimum percent of their milk receipts
into ultra-pasteurized or aseptically-
processed fluid milk products during
the month. Having met this standard,
which varies among orders, they will
not shift regulation to another order
simply because they have more route
disposition in such other order’s
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marketing area. In fact, they need not
have any route disposition in the order
in which they are located to remain
regulated. However, if they do not meet
the processing standard of the order in
which they are located but do meet the
7(a) standards for a distributing plant
under one or more other orders, they
will become regulated under the order
in which they have the most route
disposition. If they continue to qualify
for pool status on this basis, they may
be subject to regulatory shifts depending
upon the pattern of their route
disposition.

Pool Supply Plant

Performance standards for pool
supply plants are designed to attract an
adequate supply of milk to meet the
demands for fluid milk in a market. Pool
supply plants move milk to pool
distributing plants that service the
marketing area.

The pool supply plant definition, like
the distributing plant definition, does
not lend itself to uniform application in
all consolidated orders. Consequently,
pool supply plant performance
standards should be established
according to regional needs. The
specific standards adopted in each order
are described in section 7(c) of each new
order and are explained in more detail
in the regional discussions of this
document.

In most current orders, a pool supply
plant does not include any portion of a
plant that is not approved for handling
Grade A milk and that is physically
separated from a portion of the plant
that has such approval. Some inspection
agencies render only one type of
approval for an operation. To
accommodate those areas where split
operations are permitted, some of the
consolidated orders provide for a
physically separated portion of the plant
as a “‘nonpool plant.”

Pooling Options
Unit Pooling

Unit pooling allows 2 or more plants
located in the marketing area and
operated by the same handler to qualify
for pool status as a unit by meeting the
total and in-area route disposition
standard as if they were a single pool
distributing plant. To qualify as a unit,
at least one of the plants in the unit—
i.e., the primary plant— must qualify as
a pool distributing plant on its own
standing and the other plants in the unit
must process only Class | or Class Il
milk products.

Unit pooling serves to accommodate
and provide a flexible regulatory
approach in addressing the

specialization of plant operations. It also
minimizes unintended regulatory effects
that may cause the uneconomical and
inefficient movement of milk for the
sole purpose of retaining pool status.
However, some conditions need to be
satisfied for unit pooling. The “other”
plant(s) of the pool unit—i.e., the plants
that would not qualify for pool status as
a single plant—must be located in an
equivalent or a lower price zone than
the primary pool distributing plant. This
condition is required to assure that the
transportation of milk for Class Il uses
will not be subsidized through the
marketwide pool and to assure pricing
equity to all handlers processing Class

Il products that do not use unit pooling.
Unit pooling status must be requested in
writing and approved by the market
administrator for its proper
implementation and administration.

System Pooling

Supply plants and reserve supply
plants provide a benefit to the market
because they are required to meet
certain performance standards in
supplying the needs of the fluid market.
They also serve to balance the market.
Because handlers often operate more
than one supply plant within the
market, some of the merged orders allow
a single proprietary handler or one or
more cooperative associations to
combine their plants into systems for
the purpose of meeting the order’s
performance standards for pooling.
Under system pooling, 2 or more plants
in a system can qualify for pool status
by meeting the applicable performance
standards in the same manner as a
single plant. However, not all plants in
a system of supply plants must transfer
or divert milk to a distributing plant. In
recognition of this fact, the supply plant
definition in § 1000.6 has been modified
to conform with this provision.

Adjustment of Pooling Standards

The consolidated orders provide the
market administrator with authority to
adjust shipping standards for supply
plants, reserve supply plants, balancing
plants, and supply plant units if he/she
finds that such revision is necessary to
encourage needed shipments or to
prevent uneconomic shipments of milk.
A finding by the market administrator
that adjustments are warranted would
follow an investigation conducted on
the market administrator’s own
initiative or at the request of interested
parties. Before making a finding that
revisions are warranted, the market
administrator would notify interested
parties of this possibility and invite
data, views, and arguments. If the
market administrator determines that a

revision is warranted, he/she shall
provide written notification to
interested parties of such revision at
least one day before the revision goes
into effect.

This provision allows the market
administrator to respond promptly to
changes in local marketing conditions
and should result in better service to the
dairy industry and to the public. The
authority given to the market
administrator to make needed
adjustments in the manner specified is
commensurate with the authorities
already delegated by the Secretary to the
market administrator.

As provided in the proposed rule, the
market administrator would have had
the authority to adjust pooling standards
for distributing plants as well as supply
plants. However, such authority has not
been provided in any of the current
marketing orders except for the
Southeast, and in that market it has
never been needed. Consequently, it
was concluded that any changes that
may need to be made to pool
distributing plant standards can best be
handled through normal amendatory
and suspension procedures.

Treatment of Concentrated Milk

An issue related to pooling that
should be clarified with the issuance of
new orders is the treatment of
concentrated milk that is shipped
between plants.

Prior to the 1993 classification
decision, condensed milk was not
defined as a fluid milk product.
Accordingly, when condensed milk was
shipped from a supply plant to a
distributing plant it was not counted as
a qualifying shipment for the purpose of
determining the pool status of the
supply plant. By the same token, when
a distributing plant received a shipment
of condensed milk from another plant,
the condensed milk was excluded from
the distributing plant’s receipts for the
purpose of computing the pool plant
status of the distributing plant.

In the 1993 classification decision,
condensed milk was redefined as
concentrated milk 15 and was included
in the fluid milk product definition. An
unintended consequence of this change
was that certain plants which had never
been pool plants before suddenly
became pool plants because of their
shipments of condensed milk, and

15As used in parts 1000 through 1135, the term
concentrated milk means milk that contains not less
than 25.5 percent, and not more than 50 percent,
total milk solids. It may include milk that has been
condensed or milk that has been filtered using such
methods as reverse osmosis and ultra-filtration.
Concentrated milk may be pasteurized and it may
be homogenized.
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certain distributing plants that had been
pool plants suddenly found themselves
unable to qualify as pool plants because
their receipts of “fluid milk products”
were enlarged to include their
condensed milk receipts. When
handlers complained about these
unforseen and unexplained changes, it
was decided administratively to
continue the previous treatment for
condensed milk until the orders could
be amended.

The consolidated orders should
continue this special treatment for
condensed milk. Although condensed
milk conceivably may be reconstituted
for fluid use, as a practical matter this
is rarely, if ever, done. Sometimes,
condensed milk is used to fortify fluid
milk, but for the most part condensed
milk is made to be used in ice cream
mix or some other manufactured dairy
product.

When condensed milk is transferred
from the plant of origin to a distributing
plant in the same or another order, it is
generally transferred, by agreement, for
Class Il or 11l use. Using this criteria as
a distinguishing feature of this product,
the pool supply plant provision of each
order should exclude from qualifying
shipments to distributing plants
“concentrated milk transferred, by
agreement, for other than Class | use.”
By the same token, a distributing plant
also should exclude from its receipts,
for pooling purposes, ‘“‘concentrated
milk received, by agreement, for other
than Class | use.”

Using this language will preserve the
regulatory treatment that has applied to
condensed milk for many years. At the
same time, however, this language
allows flexibility for different treatment
in the case of concentrated milk that is
not destined for Class Il or Il use.

In recent years, there has been much
greater use of filtering equipment to
remove water from milk at the farm.
This technology may be used to reduce
hauling costs in shipping milk long
distances for use as fluid milk products.
Although this concentrated milk is not
at present being used for fluid use, this
situation may change in the future. For
this reason, it is reasonable to provide
some flexibility in handling this type of
product for both shrinkage and pooling
purposes. At this point in time, we
believe that the best way to provide this
flexibility is to allow the handlers
involved in making and using this
product to decide among themselves
how it will be used and reported,
knowing ahead of time the shrinkage
and pooling implications involved with
these decisions. Thus, if concentrated
milk is purchased from another plant by
agreement for other than Class | use, the

buying handler understands that there
will be no shrinkage allowance allowed
on the milk. The buying handler also
knows that the volume of concentrated
milk received will not be counted as a
plant receipt for the purpose of
determining its pool status.

A supply plant shipping concentrated
milk for Class |l use may or may not
wish to be pooled under a Federal order.
If the plant wished to be treated as a
nonpool plant, concentrated milk could
be transferred for Class Il or 1l use by
agreement with the receiving handler. In
such case, the transfer of concentrated
milk would not be counted as a
qualifying shipment in meeting the pool
supply plant shipping standards and the
receipt of concentrated milk at the
distributing plant would not be counted
as part of the distributing plant’s
receipts for purposes of computing its
total route disposition. Of course, the
agreement to transfer milk for a pre-
arranged use is contingent upon the
receiving distributing plant having
sufficient Class Il or I1I utilization to
absorb these receipts.

On the other hand, if a supply plant
making concentrated milk wished to
qualify for pool status, it could simply
transfer concentrated milk to a pool
distributing plant without specifying its
designated use. In such case, the
shipment would count as a qualifying
shipment for the purpose of meeting the
order’s pool supply plant shipping
requirements provided that the
distributing plant receiving the
concentrated milk was a pool plant.
Since the receipt of concentrated milk
would be counted as part of the
receiving distributing plant’s receipts in
determining the distributing plant’s
pool status under the order, the plant
would have to have sufficient Class |
sales to maintain its identity with the
fluid market. If the distributing plant
did not have sufficient Class | use to
meet the order’s pooling standards, it
would not be qualified to have its
receipts pooled under the order and, by
extension, neither would the supply
plant that shipped the concentrated
milk to the distributing plant.

This regulatory flexibility for
concentrated milk should accommodate
varied situations in the consolidated
orders. It will follow the historical
treatment for condensed milk but, at the
same time, it will provide for new uses
and treatment for other types of
concentrated milk.

Nonpool Plant

A definition is provided in all orders
describing plants which receive, process
or package milk, but which do not
satisfy the standards for being a pool

plant. While providing for such a
definition may appear redundant, this
provision is useful to more clearly
define the extent of regulation
applicable to plants.

Nonpool plants should include a
plant that is fully regulated under
another Federal order, a producer-
handler plant, a partially regulated
distributing plant, an unregulated
supply plant, and an exempt plant. The
definitions for these nonpool plants are
not materially different than those
provided in the current orders with the
possible exception of an “‘exempt
plant.”

Certain plants are exempt from
regulation under Federal milk orders.
These plants fall into 4 categories: (1)
Plants that are operated by a
governmental agency which have no
route disposition in commercial
channels; (2) plants operated by a
college or university that dispose of
fluid milk products only through their
own facilities with no route disposition
in commercial channels; (3) plants from
which the total route disposition is for
individuals or institutions for charitable
purposes without remuneration; and (4)
plants that have route disposition of
150,000 pounds or less during the
month. These types of plants have little
impact on the regulated market and
need not be regulated to ensure the
integrity of the regulatory plan.

A number of Federal orders exempt
from regulation small distributing plants
which, because of their size, do not
significantly impact competitive
relationships among handlers in the
market. The level of route disposition
required before an exempt plant
becomes regulated varies in the current
orders. As adopted for the merged
orders, any plant with route disposition
during the month of 150,000 pounds or
less would be exempt from regulation.
This limit reflects the maximum amount
of fluid milk products allowed by an
exempt plant in any current Federal
milk order and ensures that plants
currently exempt from regulation will
remain exempt.

Many current Federal orders also
provide regulatory exemption for a plant
operated by a state or Federal
governmental agency. For example,
some states have dairy farm and plant
operations that provide milk for their
prison populations. As provided herein,
regulatory exemption would be
continued under the consolidated
orders unless pool plant status is
requested.

Regulatory exemption also should
apply to colleges, universities, and
charitable institutions because these
institutions generally handle fluid milk



Federal Register/Vol. 64, No. 63/Friday, April 2, 1999/Proposed Rules

16135

products internally and have no impact
in the mainstream commercial market.
However, in the event that these entities
distribute fluid milk through
commercial channels, route sales by
such entities, including government
agencies, will be monitored to
determine if Federal regulation should
apply.

The determination and verification of
exempt plant status will, from time to
time, necessitate the need for the market
administrator to require reports and
information deemed appropriate for the
sole purpose of making this
determination. Such authority is
currently provided in orders and should
continue.

Handler

Federal milk orders regulate those
persons who buy milk from dairy
farmers. Such persons are called
handlers under the order. These persons
have a financial responsibility for
payments to dairy farmers for milk in
accordance with its classified use. They
must file reports with the market
administrator detailing their receipts
and utilization of milk.

The handler definition adopted for
the consolidated orders includes the
operator of a pool plant, a cooperative
association that diverts milk to nonpool
plants or delivers milk to pool plants for
its account, and the operator of a
“nonpool plant,” which would
encompass a producer-handler, a
partially regulated distributing plant, a
plant fully regulated under another
Federal order, an unregulated supply
plant, and an exempt plant.

In addition, “third party”
organizations that are not otherwise
regulated under provisions of an order
are included in the handler definition.
This category includes any person who
engages in the business of receiving
milk from any plant for resale and
distribution to wholesale and retail
outlets, brokers or others who negotiate
the purchase or sale of fluid milk
products or fluid cream products from
or to any plant, and persons who, by
purchase or direction, cause the milk of
producers to be picked up at the farm
and/or moved to a plant. Such
intermediaries provide a service to the
dairy industry. These persons are not,
however, recognized or regulated as
entities required to make minimum
payments to producers. The expanded
marketing chain brought about by such
intermediaries has made it increasingly
difficult for the market administrator to
track the movement of milk from farms
to consumers. The revised handler
definition enables the market

administrator to more readily identify
those entities.

Producer-Handler

It has been a long-standing policy to
exempt from full regulation many of
those entities that operate as both a
producer and a handler. Generally, a
producer-handler is any person who
provides satisfactory proof to the market
administrator that the care and
management of the dairy farm and other
resources necessary for own-farm
production and the management and
operation of the processing plant are the
personal enterprise and risk of such
person. A primary basis for exempting
producer-handlers from the pricing and
pooling provisions of a milk order is
that these entities are customarily small
businesses that operate essentially in a
self-sufficient manner. Also, during the
history of producer-handler exemption
from full regulation there has been no
demonstration that such entities have an
advantage as either producers or
handlers so long as they are responsible
for balancing their fluid milk needs and
cannot transfer balancing costs,
including the cost of disposing of
reserve milk supplies, to other market
participants.

The current orders have varying
producer-handler definitions that
address specific marketing conditions
and circumstances. For example, they
specify different limits on the amount of
milk that producer-handlers may
purchase and retain their exempt status.
Some modifications have been made to
the producer-handler provisions in the
consolidated orders for standardization.
However, no changes have been made
that would intentionally regulate a
producer-handler that is currently
exempt from regulation under their
current operating procedures. Because
the producer-handler provision is
slightly different from one order to the
next, the specific details regarding each
definition are described in the regional
discussions that follow. Any general
provision in the proposed rule, such as
the phrase “or acquired for distribution™
in §1000.44(a)(3)(iv), that would have
changed the status of a current
producer-handler has been eliminated.

Public comments were received
regarding the extent of regulation that
should apply to producer-handlers. The
majority of public comments supported
the status-quo regarding the regulatory
treatment of producer-handlers,
emphasizing that they should remain
exempt from regulation in accordance
with current order provisions and that
the provisions should be regional in
nature so as not to affect or change the

current regulatory status of producer-
handlers.

One of the public comments received
proposed that the exemption of
producer-handlers from the regulatory
plan of milk orders be eliminated. This
proposal is denied. In the legislative
actions taken by the Congress to amend
the AMAA since 1965, the legislation
has consistently and specifically
exempted producer-handlers from
regulation. The 1996 Farm Bill, unlike
previous legislation, did not amend the
AMAA and was silent on continuing to
preserve the exemption of producer-
handlers from regulation. However, past
legislative history is replete with the
specific intent of Congress to exempt
producer-handlers from regulation. If it
had been the intent of Congress to
remove the exemption, Congress would
likely have spoken directly to the issue
rather than through omission of
language that had, for over 30 years,
specifically addressed the regulatory
treatment of producer-handlers.

Since producer-handlers are intended
to be exempt from most regulation,
some means must be provided to
determine and to verify producer-
handler status. Accordingly, the market
administrator is provided with the
authority to require reports and other
information deemed appropriate to
determine that an entity satisfies the
requirements for producer-handler
status. Such authority is currently
provided in the orders and should
continue.

Producer

Under all orders, producers are dairy
farmers that supply the market with
milk for fluid use or who are at least
capable of doing so if necessary.
Producers are eligible to share in the
revenue that accrues from marketwide
pooling of milk. The producer
definitions of the individual orders are
described under the regional
discussions later in this document.
Responding to regional needs, producer
definitions will differ by order with
respect to the degree of association that
a dairy farmer must demonstrate with a
market.

A dairy farmer may not be considered
a producer under more than one Federal
milk order with respect to the same
milk. If a dairy farmer’s milk is diverted
by a handler regulated under one
Federal order to a plant regulated under
another Federal order, and the milk is
allocated at the receiving plant (by
request of the diverting handler) to Class
I, 11l or IV, the dairy farmer will
maintain producer status in the original
order from which milk was diverted.
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Since producer-handlers and exempt
plants are specifically exempt from
Federal order pricing provisions, the
term producer should not include a
producer-handler as defined in any
Federal order. Likewise, the term
producer should not apply to any
person whose milk is delivered to an
exempt plant, excluding producer milk
diverted to such exempt plant. Some of
the new orders (See Orders 1001, 1124,
1131, and 1134) also exclude from
producer status a dairy farmer whose
milk is received at a nonpool plant as
other than producer milk. The reasons
for including this provision are
explained in the regional discussions
describing those orders.

Producer Milk

The producer milk definition
identifies the milk of producers which
is eligible for inclusion in a particular
marketwide pool. This definition is
specific to each consolidated order,
reflecting the fact that marketing
conditions differ among regions.

In general, the definition of producer
milk for all consolidated orders
continues to include the milk of a
producer which is received at a pool
plant or which is received by a
cooperative association in its capacity as
a handler. Most current orders consider
milk to be “‘received” when it is
physically unloaded at the plant and the
consolidated orders would continue that
treatment.

In order to promote the efficient
handling of milk, all orders currently
allow a handler to move producer milk,
within certain specified limits, from a
producer’s farm to a plant other than the
handler’s own plant. This is referred to
as a “‘diversion” of milk. Under the
consolidated orders, the definition of
producer milk allows unlimited
diversions to other pool plants, thereby
providing maximum flexibility in
efficiently supplying the fluid market.

Under some orders, unlimited
diversions to nonpool plants would also
be allowed once a dairy farmer has
become associated with a particular
order. Under other orders, however, a
producer would be required to “touch
base” at a pool plant one or more times
each month and, in addition, aggregate
diversion limits may be applied to a
handlers’ total diversions. The specific
touch base and diversion limits are
described in the regional discussions
pertaining to each order.

Even for orders without any diversion
limits, there is a practical limit to how
much milk may be diverted from a pool
plant because of the pooling standards
that must be met. For a pool supply
plant, for example, there is a standard

computed by dividing the amount of
milk shipped to distributing plants by a
plant’s total receipts. As provided in the
orders, ‘“receipts’ include milk that is
physically received at the plant as well
as diverted to nonpool plants. This
inclusion of diverted milk in a plant’s
receipts automatically limits the amount
of milk that may be diverted by those
plants. Thus, the maximum quantity of
milk that such plants would be able to
divert and still maintain their pool plant
status would be 100 percent less the
pool plant shipping standards for the
month.

This treatment of diverted milk will
mitigate the need for suspending order
diversion limitations, an action that is
quite common in some of the current
orders. Unlimited diversions for many
of the new orders will allow for
maximum efficiency in balancing the
market’s milk supply. The market
administrator’s ability to adjust
shipping percentages for pool supply
plants, pool reserve supply plants, and
balancing plants will ensure that an
adequate supply of milk is available for
the fluid market without the imposition
of diversion limits.

While a one-time producer ‘““touch
base” standard and virtually unlimited
diversions are appropriate for most of
the consolidated Federal orders, they
are not appropriate for certain “deficit”
markets in the Southeast. For these
orders, touch base requirements and
diversion limits provide another tool to
ensure that an adequate supply of fluid
milk is available to meet the markets’
needs. The specific standards for these
orders are discussed in the regional
section of this document.

In order to provide regulatory
flexibility and marketing efficiencies, all
of the new orders having diversion
limits allow the market administrator to
increase or decrease these limits on
relatively short notice. This provision
currently exists in some Federal orders
and has proven to be a responsive,
efficient, and effective way to deal with
rapidly changing marketing conditions.

Cooperative Association

All current orders provide a definition
for dairy farmer cooperative associations
that market milk on behalf of their dairy
farmer members. Providing for a
uniform definition of a cooperative
association facilitates the administration
of the various order provisions as they
apply to such producer organizations
and recognizes the unique standing
granted to dairy farmer cooperatives
under the Capper-Volstead Act. Dairy
farmer cooperatives are responsible for
marketing the majority of the milk

supplied to regulated handlers under
the Federal order system.

As provided herein, a cooperative
association means any cooperative
marketing association of producers
which the Secretary determines, after
application for such recognition by the
cooperative, is qualified as such under
the provisions of the Act of Congress of
February 18, 1922, as amended, known
as the ““Capper-Volstead Act”.
Additionally, the new orders continue
to require that a cooperative association
have full authority in the sale of the
milk of its members and that it be
engaged in making collective sales or
marketings of milk or milk products for
its dairy farmer members.

Several current orders provide a
definition for a federation of 2 or more
cooperative associations. As adopted
here, all consolidated orders recognize a
federation of cooperatives as satisfying
the cooperative definition for the
purposes of determining milk payments
and pooling. Individual cooperatives of
a federation of cooperatives must also
meet the criteria as set forth for
individual cooperative associations and
their federations as incorporated under
state laws.

Handler Reports

All current orders require handlers to
submit monthly reports detailing the
sources and uses of milk and milk
products so that market average use
values, or blend prices, can be
determined and administered. Payroll
reports and other reports required by the
market administrator are also provided
for in the orders. The order language for
the consolidated orders is similar to that
contained in current orders. The dates
when reports are due in the market
administrator’s office differ slightly by
order according to custom and industry
practice.

Announcements by the Market
Administrator

In the course of administering the
order, the market administrator is
required to make several
announcements each month with
respect to classification, class prices and
component prices, an “equivalent
price” when necessary, and various
producer prices. As adopted here, these
provisions are uniform and are nearly
identical to current order provisions,
with the exception of section 62
(Announcement of producer prices),
which differs to some extent among
orders depending on the degree of
component pricing used in the order.
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Producer-Settlement Fund

In all of the current and consolidated
orders, handlers are required to pay
minimum class prices for the milk
received from producers. These
proceeds are blended through the
marketwide pool so that producers are
returned a uniform, or blend, price for
their milk. The mechanism for the
equalization of a handler’s use value of
milk is the producer-settlement fund. It
is established and administered by the
market administrator for each order.

The producer-settlement fund ensures
that all handlers are able to return the
market blend price to producers whose
milk was pooled under the order.
Payments into the producer-settlement
fund are made each month by handlers
whose total classified use value of milk
exceeds the value of such milk
calculated at the uniform price (or at
component prices for those orders with
component pricing). Similarly,
payments out of the producer-settlement
fund are made each month to any
handler whose use value is below the
value of milk at the uniform price or
component prices, as the case may be.
The transfer of funds enables handlers
with a use value below the average for
the market to pay their producers the
same uniform price as handlers whose
Class | utilization exceeds the market
average. This provision is uniform for
all consolidated orders.

The consolidated orders vary with
respect to dates for payments to the
producer-settlement fund, due largely to
industry practices and regional
preferences. Each consolidated order
provides for payment dates, and they
are specific for each consolidated order.

In view of the need to make timely
payment to handlers from the producer-
settlement fund, it is essential that
money due the fund be received by the
due date. Accordingly, under all of the
new orders payment to the producer-
settlement fund will be considered
made upon receipt by the market
administrator.

The new orders specify that payment
cannot be received on a nonbusiness
day. Therefore, if the due date for a
payment, including a payment to or
from the producer-settlement fund, falls
on a Saturday, Sunday, or national
holiday, the payment would not be due
until the next business day. This is
specified in § 1000.90 of the General
Provisions.

Payments to Producers and Cooperative
Associations

The AMAA provides that handlers
must pay to all producers and producer
associations the uniform price. The

existing orders generally allow proper
deductions authorized by the producer
in writing. Proper deductions are those
that are unrelated to the minimum value
of milk in the transaction between the
producer and handler. Producer
associations are allowed by the statue to
“reblend” their payments to their
producer members. The Capper
Volstead Act and the AMAA make it
clear that cooperative associations have
a unique role in this regard.

The payment provisions to producers
and cooperatives for the consolidated
orders vary with respect to payment
frequency, timing, and amount. These
differences are generally consistent with
current order provisions and with
industry practices and customs in each
of the new marketing areas.

Each of the new orders will require
handlers to make at least one partial
payment to producers in advance of the
announcement of the applicable
uniform prices. The Florida order will
require 2 partial payments, mirroring
the payment schedule now provided in
the 3 separate Florida orders.

The amount of the partial payment
varies among the new orders, reflecting
the anticipated uniform price. Thus, for
example, in the Upper Midwest order,
the partial payment rate for milk
received during the first 15 days of the
month will be not less than the lowest
announced class price for the preceding
month. By comparison, the partial
payment for the Florida order for milk
received during the first 15 days of the
month will be at a rate that is not less
than 85 percent of the preceding
month’s uniform price, adjusted for
plant location.

The final payment for milk under the
new orders will be required to be made
so that it is received by producers no
later than 2 days after the required pay-
out date of monies from the producer-
settlement fund.

Cooperatives will be paid by handlers
for bulk milk and skim milk on the
terms described for individual
producers except that payment will be
due one day earlier. Providing for an
earlier payment date for cooperative
associations is warranted because it will
permit the cooperative association the
time needed to distribute payments to
individual producer members. The
cooperative payment language in each
of the consolidated orders has been
expanded to include bulk milk and skim
sold by cooperatives from their pool
plants as well as by cooperatives acting
as handlers for milk delivered directly
from producers’ farms.

When bulk milk is received by
transfer from a cooperative’s pool plant,
a minimum payment should be required

for such milk just as if it were producer
milk received directly from producers’

farms. Many, but not all, of the current

orders have such a provision.

For Class | bulk milk that is received
from a cooperative’s pool plant, the
minimum Class | price level for such
milk should be the price applicable at
the location of the receiving handler’s
plant. In the case of such transfers, it is
presumed that milk will move from
lower-priced areas to higher-priced
areas. Under these circumstances, part
of the transportation cost in moving the
milk is covered by the difference in the
Class | prices at the receiving plant and
shipping plant.

Pricing Class | transfers at the
receiving plant’s location ensures that a
handler would not have an incentive to
receive more distant plant milk instead
of closer milk directly from producers’
farms. It also ensures that all similarly-
located pool plants will pay the same
minimum prices for their receipts
regardless of whether the milk comes
from another plant or directly from
producers. Finally, it ensures that the
handler receiving transferred milk pays
at least a portion of the transportation
cost to move the milk to its plant. Since
transportation cost is likely to exceed
the difference in prices between the
transferor and transferee plants, the
difference in cost will have to be made
up through over-order premiums.

All of the payment dates are receipt
dates. Since payment cannot be received
on a non-business day, payment dates
that fall on a Saturday, Sunday, or
national holiday will be delayed until
the next business day. While this has
the effect of delaying payment to
cooperatives and producers, the delay is
offset by the shift from ‘‘date of
payment” to “‘date of payment receipt.”

Minimum Payments to Producers

In a proceeding involving the current
Carolina, Southeast, Louisville-
Lexington-Evansville, and the former
Tennessee Valley Federal milk orders
(Orders 5, 7, 46, and 11, respectively),
a proposal was made to clarify what
constitutes a minimum payment to
producers. The proposal was
recommended by Hunter Farms
(Hunter) and Milkco Inc. (Milkco), 2
handlers regulated under the current
Carolina order. Under the proposal, a
handler (except a cooperative acting in
its capacity as a handler pursuant to
paragraph 9(b) or 9(c)) may not reduce
its obligations to producers or
cooperatives by permitting producers or
cooperatives to provide services which
are the responsibility of the handler.
According to the Hunter/Milkco
proposal, such services include: (1)
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Preparation of producer payroll; (2)
conduct of screening tests of tanker
loads of milk; and (3) any services for
processing or marketing of raw milk or
marketing of packaged milk by the
handler.

At the May 1996 hearing,
representatives of Hunter and Milkco
testified that both handlers receive milk
from cooperative associations and
Piedmont Milk Sales, a marketing agent
handling the milk of non-member
producers. The Hunter representative
explained that due to competitive
marketing conditions in the Southeast
in late 1994 and early 1995 handlers
were able to purchase milk supplies at
Federal order minimum prices without
any over-order premiums being charged.
As a result of the absence of over-order
premiums, the representative stated,
Hunter received underpayment notices
from the market administrator on milk
that it had received from Piedmont Milk
Sales.

Hunter argued that the problem of
what constitutes a minimum payment to
producers should be clarified to
preclude another underpayment
situation should premiums again
disappear in the future. If this issue is
not resolved, according to Hunter, it
will suffer a loss of milk sales and its
producers will receive lower prices.
Hunter stated that the current policy is
discriminatory and unfair and that
everyone would benefit from a
clarification of the rules defining
Federal order minimum prices.

Based on the testimony presented at
the public hearing and comments
received, the Department issued a final
decision on July 16, 1998 (63 FR 39039),
denying the Hunter/Milkco proposal.
However, the decision stated that this
issue should be revisited as part of
Federal order reform.

In the proposed rule for Federal order
reform, interested parties were invited
to comment on this issue. Only one
Federal order reform comment, besides
Hunter/Milkco’s, discussed this issue.
This comment letter, filed by the same
law firm that represents Hunter/Milkco,
expressed sentiments nearly identical to
those that have been expressed by
Hunter/Milkco.

Based on our review of these
comments, we continue to believe that
incorporation of Hunter/Milkco’s
proposed language in the consolidated
Federal orders will not necessarily solve
the handler equity problem but could
create a host of additional problems. For
the reasons stated in the aforementioned
final decision, the proposal is again
denied for the consolidated orders.

Payment Obligation of a Partially
Regulated Distributing Plant

All current and consolidated orders
provide a method for determining the
payment obligations due to producers
by handlers that operate plants which
are not fully regulated under any
Federal order. These unregulated
handlers are not required under the
scope of Federal milk order regulation
to account to dairy farmers for their
milk at classified prices or to return a
minimum uniform price to producers
who have supplied the handler with
milk. However, such handlers may sell
fluid milk on routes in a regulated area
in competition with handlers who are
fully regulated. Therefore, the regulatory
plan of Federal milk orders provides a
minimum degree of regulation to all
handlers who have routes sales in a
regulated marketing area. This is
necessary so that classified pricing and
pooling provisions of an order can be
maintained. It is also necessary so that
orderly marketing conditions can be
assured with respect to handlers being
charged the classified value under an
order for the milk they purchase from
dairy farmers. Without this provision,
milk prices in an order would not be
uniform among handlers competing for
sales in the marketing area, a milk
pricing requirement of the AMAA.

There are 3 regulatory options
available to a partially regulated
handler. First, the handler can purchase
Class | milk that is priced under a
Federal order in an amount equal to, or
in excess of, quantities sold in the
marketing area. Second, a payment may
be made by the partially regulated
handler into the producer-settlement
fund of the regulated market at a rate
equal to the difference between the
Class | price and the uniform price of
the regulated market. Finally, the
operator of a partially regulated plant
can demonstrate that the payment for its
total supply of milk received from dairy
farmers was equal to the amount which
the partially regulated plant would have
been required to pay if the plant had
been fully regulated. This amount may
be paid entirely to the dairy farmers that
supplied the handler or in part to those
dairy farmers with the balance paid into
the producer-settlement fund of the
regulated market.

The regulatory options described
above and the payment option for
reconstituted milk have worked well in
the current orders and are continued
uniformly in §1000.76 for the
consolidated orders.

Adjustment of Accounts

All current orders provide for the
market administrator to adjust, based on
verification of a handler’s reports,
books, records, or accounts, any amount
due to or from the market administrator,
or to a producer or a cooperative
association. This provision is continued
in the consolidated orders. The
provision requires the market
administrator to provide prompt
notification to a handler of any amount
so due and requires payment adjustment
to be made on or before the next date
for making payments as set forth in the
provisions under which the error(s)
occurred.

Charges on Overdue Accounts

All current orders provide for an
additional charge to handlers who fail to
make required payments to the
producer-settlement fund when due.
Such payments include payments to the
producer-settlement fund, payments to
producers and cooperative associations,
payments by a partially regulated
distributing plant, assessments for order
administration and marketing service,
and certain other payment obligations in
orders with specialized provisions such
as transportation credits. This should
continue to be provided for in the
consolidated orders.

In order to discourage late payments,
a 1.0 percent charge per month is
incorporated in the consolidated orders.
This rate represents the mid-point in the
range of charges by all orders presently.
Overdue charges shall begin the day
following the date an obligation was
due. Any remaining amount due will be
increased at the rate of 1.0 percent on
the corresponding day of each month
until the obligation is paid in full.

All overdue charges would accrue to
the administrative assessment fund. The
late-payment charge is to be a penalty
that is meant to induce compliance with
the payment terms of the order. If late-
payment charges for monies due on
producer milk were to accrue to the
balance owed to either producers,
cooperatives or producers/cooperatives
via the producer-settlement fund, it
could result in such producers and
cooperatives being less concerned
whether they are paid on time. By
placing late-payment charges in the
administrative fund, however,
cooperatives and producers would not
be placed in a position where they
would prefer to be paid several days late
so that they would receive the late-
payment charges (or increase the level
of producer prices due to late payment
fee accrual to the producer-settlement
fund). This is of particular concern in
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markets with a single dominant
cooperative. Additionally, by having
late-payment fees accrue to the
administrative fund, monies are made
available to enforce late-payment
provisions that would otherwise have to
be generated through handlers’
administrative assessments.

Assessment for Order Administration

The AMAA provides that the cost of
order administration shall be financed
by an assessment on handlers. Under
the consolidated orders, a maximum
rate of 5 cents per hundredweight is
provided. This assessment would apply
to all of a handler’s receipts pooled
under the order.

Deduction for Marketing Services

As in most current orders, the
consolidated orders provide for the
furnishing of marketing services to
producers for whom cooperative
associations do not perform services.
Such services include providing market
information and establishing or
verifying weights, samples, and tests of
milk received from such producers. In
accordance with the Act, a marketing
services provision must benefit all
nonmember producers under the order.

The market administrator may
contract with a qualified agent,
including a cooperative association, to
provide such services. The cost of such
services should be borne by the
producers for whom the services are
provided. Accordingly, each handler
will be required to deduct a maximum
of 7 cents per hundredweight from
amounts due each producer for whom a
cooperative association is not providing
such services. All amounts deducted
must be paid to the market
administrator not later than the due date
for payments to the producer-settlement
fund.

6a. Northeast Region
The Northeast Marketing Area

The recommended consolidated
Northeast order differs significantly
from other consolidated orders. In
addition to merging three existing
Federal milk orders, the Northeast order
also calls for expansion in the northern
region of New York state, and all
currently unregulated areas of the New
England states (except Maine).

While the current New England
(Order 1) and Middle Atlantic (Order 4)
orders have similar provisions for
adjusting producer blend prices in a
manner identical to plant price
adjustments for location, the current
New York-New Jersey (Order 2) order
employs a “farm-point” pricing method.

This decision adopts a plant-point
pricing methodology in the consolidated
Northeast order. This method is used in
every other current marketing area and
in every consolidated marketing area.
This represents a considerable change in
how milk will be priced for those
handlers and producers whose milk
currently is priced under the provisions
of the New York-New Jersey order.

In addition to the different pricing
provisions of the three existing orders,
other important differences and related
provisions need to be addressed in the
Northeast regional order that will
accomplish the goals of the AMAA.
These include what is commonly
referred to in the New York-New Jersey
order as the “pass through’ provision;
the need for providing marketwide
service payments in the form of
cooperative service payments and
balancing payments that currently exist
in the New York-New Jersey order and
do not exist in either the current New
England or Middle Atlantic orders.
Additionally, the three current northeast
orders also provide for seasonal
adjustments to the Class Ill and 1A
price.

It is fair to observe that the current
order most affected by the consolidation
is the New York-New Jersey order. In
addition to the differences already
described, certain terms and provisions
of the Northeast order are also different
in how they are described and presented
but are nevertheless consistent with
existing provisions that accomplish the
goals of the AMAA. This is less of an
issue for those entities that are
accustomed to the terminology of
provisions used in the New England and
Middle Atlantic orders. The following
presents a discussion of the
recommended order provisions and
issues that are unique to the
consolidated Northeast order.

Plant

The plant definition for the
consolidated Northeast order should
differ from that of the other
consolidated orders by allowing
stationary storage tanks to be used as
reload points. This exception to the
plant definition is warranted for the
consolidated Northeast order due to
certain unique conditions that affect the
ability of handlers and haulers to
assemble milk in an efficient manner
and subsequently transport it to a plant
that actually processes milk into
finished dairy products, including fluid
milk products. This exception would
not consider the reload point or facility
as a point from which to price producer
milk. Rather, milk once assembled

would be shipped to a processing plant
where it would be priced.

A portion of the Northeast milk
supply is derived from some 200 small
dairy farms located in Maine. Because
much of this state is serviced by
secondary and rural winding roads, the
current New England order has
provided for reload points as a workable
solution to the inherent hauling
difficulties in transporting relatively
small loads of milk from the countryside
to reload points and facilities with
stationary storage tanks that do not
serve as a pricing point. This should
continue to be provided for in the
consolidated Northeast order. Not to
provide this accommodation would
adversely affect a substantial number of
small producers and the milk haulers
that service them.

Pool Plant

The pool distributing and pool supply
plant definitions of the consolidated
Northeast order use the standard order
language format used in other orders,
combined with performance standards
that are adapted to marketing conditions
in the Northeast.

The pool distributing plant definition
specifies that a pool distributing plant
must have 25 percent or more of its total
physical receipts of fluid milk
distributed as route disposition and that
at least 25 percent of route disposition
be within the marketing area. The 25
percent level of total receipts distributed
on routes is reasonably high enough to
establish a distributing plant’s
association with the fluid milk market.
The in-area route distribution
performance standard level of 25
percent is adopted because it tends to
minimize changing the regulatory status
of handlers from their current regulatory
status by the Federal order program that
may result from the consolidation of
existing orders. The 25 percent in-area
sales standard is also a reasonable
measure for identifying a level at which
a distributing plant is sufficiently
associated with the marketing area.

As already discussed, the
consolidated Northeast order and other
nearby consolidated marketing orders
do not call for expansion to include
certain currently unregulated areas. This
includes areas in the states of New York,
Pennsylvania, Virginia, and the entire
state of Maine. Some distributing plants
in these areas are not currently
regulated, or are only partially regulated
to the extent they have some Class |
sales in regulated areas. A 25 percent in-
area route distribution level will serve
to ensure or minimize any changes in
their current regulatory status under the
Federal program that result from
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consolidation of the three northeast
marketing areas into a single new order.

Unit pooling, wherein two or more
plants operated by the same handler
located in the marketing area can
qualify for pooling as a unit by meeting
the total and in-area route distribution
requirements of a pool distributing
plant, is included in the consolidated
Northeast order. Providing for unit
pooling provides a degree of regulatory
flexibility for handlers by recognizing
specialization of plant operations.

Due primarily to positions offered by
many of the major Northeast dairy
cooperatives and their
recommendations on appropriate pool
supply plant performance requirements,
the consolidated Northeast order supply
plant performance requirements
initially should be set to require that in
the months of August and December, at
least 10 percent of the total quantity of
bulk milk that is received at a supply
plant be shipped to distributing plants.
For the months of September through
November, such shipments by pool
supply plants should be at least 20
percent. To the extent that a supply
plant has met these performance
requirements, no performance
requirement is recommended for the
months of January through July.
However, a supply plant that has not
met these performance requirements
will need to meet a 10 percent
performance requirement in each of the
months of January through July in order
to qualify as a pool supply plant.

This decision also provides for a
system of supply plants for the
consolidated Northeast order. This
provision allows two or more supply
plants operated by the same handler, or
by one or more cooperative associations
to be qualified for pool plant status by
meeting the shipping standards in the
same manner as a single supply plant
subject to certain conditions. These
conditions include written notification
to the market administrator of the plants
that will be included in the system, how
pool status of plants will be affected if
individual plants are removed from the
system, and provisions for adding plants
to the system.

Producer-Handler

The producer-handler definition for
the consolidated Northeast order limits
receipts to no more than 150,000
pounds of fluid milk products from
handlers fully regulated under any
Federal order. While the proposed rule
addressed significant limitations on
producer-handlers with respect to how
it distributes their milk, this decision
removes such limitations. The intent of
providing an appropriate producer-

handler definition was to cause no
change in the regulatory status of any
known producer-handler currently in
operation in the Northeast order region.
However, the three orders being
consolidated have significant
differences in the extent of control a
producer-handler must retain over its
distribution practices. The current
Middle Atlantic region does not limit
the distribution facilities that may be
used by a producer-handler. Thus, any
limitation with respect to distribution
could either cause a current producer-
handler to loose such status, or may
cause the need for a producer-handler to
modify its business practices. Therefore,
the producer-handler definition adopted
herein removes any restrictions on how
it distributes its products.

Also removed from the producer-
handler definition is the provision that
a producer-handler would not include
any producer who also operates a
distributing plant if it is requested that
their dairy farm and plant be operated
as separate entities. Removing this
component of the producer-handler
definition tends to strengthen the
principle that producer-handlers rely
primarily on their own farm production
to bear the burden of balancing their
fluid sales and to find outlets for their
surplus production.

Producer

The producer definition of the
consolidated Northeast order defines
and describes those dairy farmers who
are properly associated with the
Northeast marketing area and who will
share in the benefits that accrue from
the marketwide pooling of milk under
the order.

The producer definition establishes
seasonal limitations for determining if a
dairy farmer is considered to be a
producer under the order. Basically, the
order prohibits a dairy farmer from
being a producer under the order during
the flush production period if the dairy
farmer did not supply the market during
the months of relatively short
production when milk supplies are
needed most to meet fluid demands.
Accordingly, the producer definition
does not include dairy farmers whose
milk during any month of December
through June is received at a pool plant
or by a cooperative association handler
if the operator of the pool plant or the
cooperative association caused the milk
from such producer’s farm to be
delivered to any plant as other than
producer milk as defined in the
producer milk provision of the
Northeast order, or any other Federal
milk order during the same month, in
either of the two preceding months, or

during any of the months of July
through November.

Similarly, a dairy farmer would not be
considered a producer under the order
for any month of July through November
if any milk of the dairy farmer is
received at a pool plant or by a
cooperative association handler if the
pool plant operator or the cooperative
association caused the dairy farmer’s
milk to be delivered to any plant as
other than producer milk, as defined in
this proposed order, or in any other
Federal milk order during the same
month.

Producer Milk

The producer milk definition of the
consolidated Northeast order follows
the general structure and format of other
consolidated orders. It differs from other
consolidated orders in that it requires
cooperative handlers to organize reports
of producer receipts that originate
outside of the states included in the
marketing area, or the states of Maine or
West Virginia, into reporting units with
each unit separately reporting receipts.

No diversion limits are established as
they are in other consolidated orders.
However, diversions are limited in
functional terms. The maximum
quantity of milk that a supply plant
would be able to divert and still
maintain pool plant status would be 100
percent minus the applicable shipping
standard. This should provide for a
maximum amount of flexibility in
marketing milk in the most efficient
manner to balance fluid milk needs.

Component Pricing

The consolidated Northeast order will
employ a component pricing plan in the
classified pricing of milk under the
order as previously discussed in the
BFP section of this decision. This is
consistent with positions taken and
proposals offered by major cooperative
groups in the Northeast who supply a
large percentage of the milk needs of the
market. However, on the basis of public
comments, the consolidated Northeast
order will not contain a somatic-cell
adjustor.

In response to the proposed rule, one
major association representing primarily
milk processors and dairy product
manufacturers in New York expressed
opposition to employing a multiple
component pricing plan in the
Northeast order. Their objection to its
adoption is that it will be burdensome
for handlers. This was expressed
primarily as burdens associated with
changing from farm-point pricing to
plant-point pricing of milk and changes
that handlers would need to make for
producer pay-roll purposes and in the
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accounting software that they contend
would entail considerable cost outlays.
Also expressed in opposition to its
adoption was that multiple component
pricing does not favor fluid milk
handlers, that it is designed primarily
for high-solids producers and
manufacturers, that it may result in
manufacturers having to pay premiums
to attract high-solids milk, and that it
rewards some producers while reducing
pay prices to others.

These objections are unpersuasive.
Multiple component pricing is a method
for determining, among other things,
how producer milk will be priced under
the order on a basis beyond just skim
milk and butterfat. Components of milk
have values that are recognized by the
marketplace and producers have
expressed the desire for having their pay
prices adjusted according to such
values. Nevertheless, it does not affect
the total per hundredweight value of
milk. Additionally, multiple component
pricing does not either favor or disfavor
fluid milk handlers as the multiple
component pricing plan adopted for the
Northeast order will continue to price
Class | milk on the basis of skim milk
and butterfat.

It should be noted that there are many
multiple component pricing plans
operated by many handlers in the
northeast region. The existence of such
plans provides evidence that it is
appropriate and reasonable to formalize
a multiple component pricing plan for
the consolidated Northeast marketing
order, especially when there is strong
support for it by producers. To the
extent that there are so many similar
plans, it should not be particularly
burdensome for a one-time change by
handlers in their accounting systems for
determining producer payroll.

Farm-Point vs. Plant Point Pricing

At issue in merging the three
northeast marketing areas is the use of
two distinct pricing methods for milk.
The Middle Atlantic and New England
marketing areas employ a system of
plant-point pricing. This pricing method
is also employed in every other
marketing area in the Federal order
system. Only the New York-New Jersey
marketing area uses what is called
“farm-point” pricing. This decision
adopts plant-point pricing as the pricing
method for the consolidated Northeast
order.

Plant-point pricing of milk that is
pooled under an order prices milk f.o0.b.
the plant of first receipt. The cost of
hauling from the farm to the plant is the
responsibility of the producer. When the
receiving handler is also the hauler,
orders permit the handlers in making

payments to each producer to deduct
hauling costs up to the full amount
authorized in writing by the producer.

As originally employed in the New
York-New Jersey order (Order 2), farm-
point pricing establishes the price for
milk by the zone (distance from market
computed from the nearer of the basing
points) of the township in which a
producer’s milkhouse is located. While
termed *‘farm-point,” farms are grouped
by their township location because this
is the nearest practicable proxy for
actual farm location. In functional
terms, when a handler picks up milk at
a producer’s farm, the handler takes title
of the milk at the time and point of
pickup. Accordingly, there were no
adjustments in payments to producers
to cover any part of the cost of pickup
or hauling in moving milk to the
handler’s plant. Farm-point pricing
fundamentally shifts the cost of
transporting milk from the producer to
the handler. Farm-point pricing has
been in effect in Order 2 since 1961.
While the fundamental concept of farm-
point pricing has been retained with
respect to its overall structure of mileage
zones, other order provisions were
adopted subsequent to its establishment
and modified over time so that farm-
point pricing could remain viable while
allowing handlers to charge some of the
cost of hauling producers’ milk to the
plant of first receipt.

In the decision that established farm-
point pricing (25 FR 8610, Sept. 7,
1960), prevailing marketing conditions
served to warrant this type of pricing
system. At that time, the emergence of
bulk-tank milk began to take on a degree
of prominence in the milk supply of
Order 2. Prior to the adoption of farm-
point pricing (1959), about 8 percent of
the producers had bulk tanks,
accounting for at least 14 percent of the
volume of milk associated with the
market. About 92 percent of producers
delivered their milk at their own
expense directly to plants in 40 quart
cans. Most of the milk can-delivered
was from farms within a radius of not
more than 15 miles from the plant. The
milk of producers who had converted to
bulk tanks, in some instances, was
hauled more than 200 miles from farm
to city plants, but the majority of bulk
tank milk was moved much shorter
distances to country receiving plants.
The decision cited that in October,
1959, milk was received from 49,719
producers at 691 plants.

When milk was delivered in cans to
a handler’s plant, the plant was the
location at which milk was weighed,
sampled for butterfat and quality, and
where cans were washed. It was at the
plant that milk was accepted or rejected.

It was the place where milk was cooled
and co-mingled with other individual
producer’s milk. More importantly, it
was the place where control of the milk
passed from producer to the plant
operator or from which the milk was
moved by the plant to other plants for
fluid or manufacturing uses. Minimum
prices required by the order to be paid
by handlers were adjusted for the
location of the plant at which milk was
received from dairy farmers.

Bulk tank milk brought a set of new
factors. When milk was transferred from
a producer’s bulk tank to the hauler, the
point of transfer was also the point
where several functions are performed.
Milk in a producer’s bulk tank has
already been cooled, and therefore is not
subject to the early delivery deadlines.
The weight of milk was determined at
the bulk tank, and samples were taken
for butterfat and quality. It was also here
that the individual producer’s milk was
rejected or accepted and lost its identity
by being co-mingled with other milk.

Numerous problems arose in
regulating the handling of bulk tank
milk in an order where pooling
depended upon direct delivery from the
farm to a pool plant and under which
minimum class prices and the uniform
prices to be paid to producers was
reflective of the location of the plant
where delivery was made:

1. Administrative problems associated
with bulk tank handling arose,
particularly where and when milk was
regarded to have been received. Bulk
tank milk provided the opportunity to
deliver milk to different plants, some
pool and some nonpool. Where a given
tank load of milk was unloaded if it
went to two or more plants of the same
or different handlers on the same day
was difficult to determine.

2. The incentive arose (because of the
administrative difficulty of determining
when and where milk was received) for
handlers to behave in a way that would
result in the maximum exclusion of
milk from the pool for fluid use outside
the marketing area.

3. The incentive arose for the
maximum inclusion in the pool of milk
in fluid and manufacturing uses.

4. The incentive and opportunity
arose for handlers to select one of
several plants for receipt of bulk tank
milk, with or without manipulation of
hauling charges. This distorted and
impinged upon the effectiveness of the
minimum price provisions of the order,
especially in the case of relatively long
hauls of bulk tank milk.

The 1961 decision that established
farm-point pricing provided eight
scenarios that demonstrated how
handlers behaved so as to minimize
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their pricing obligations to producers.
Most of the scenarios arose from the
inability to determine when milk was
received at a plant. In order to mitigate
such circumstances, several things were
done. Foremost was the establishment
of farm-point pricing on the basis of
bulk tank units and the designation of
each bulk tank unit as either a pool or
nonpool unit and defining the
circumstances under which such
designations could be changed.

The pricing of milk at the farm
eliminated the incentive for handlers to
attempt to make it appear that the plant
of receipt was other than the plant
where milk is actually received and
handled. It was made crystal clear that
delivery and receipt of bulk milk takes
place at the farm. Once acquired by the
handler, the plant or plants to which the
milk may be delivered depended on
decision of the handler, not the
producer. Under these circumstances,
where the milk was actually used was
not a factor to be reflected in the
minimum producer price. The operator
of the bulk tank unit was defined as the
handler and the point of receipt of milk.
This entity was responsible for
establishing the unit, and it held the
responsibility for reporting, accounting,
pooling and paying producers.
Additionally, the decision concluded
that the price at which the farm bulk
tank is accounted for to the pool should
be the minimum class price adjusted for
location of the farm, and that payments
by handlers directly to producers be
adjusted to reflect all location
differentials based on where farms are
located and where bulk tank milk was
received.

A proposal that would have allowed
a tank truck service charge authorized
by the producer but not in excess of 20
cents per hundredweight (cwt.), and
establish that payments to cooperatives
which serve as handlers operating a
bulk tank unit should be at the price
reflecting transportation and (the then
existing) direct delivery differential
applicable at the handler’s plant where
milk is delivered by the cooperative was
not incorporated into the order. At that
time, it was found that plant hauling
charges averaged nearly 20 cents per
cwt. This was offered as rationale for a
negotiable 20 cent per cwt. charge by
handlers for hauling. Arguments not
withstanding, the underlying concepts
embodied in farm-point pricing caused
the Department to not allow for any
hauling deduction by handlers.

Shortly after the implementation of
farm-point pricing, the need to amend
the order to keep farm-point pricing
viable arose. The first occurrence was in
1963. In the 1963 decision (28 FR

11956, Oct. 31, 1963), it was noted that
there had been significant changes in
marketing conditions that arose from
establishing farm-point pricing in 1961.
These included the reduction in
premiums to bulk tank producers in
general; the reluctance of proprietary
handlers to receive bulk tank milk from
individual producers because of the
hauling costs they would incur; the
differences in pricing can and bulk tank
milk; and a slowdown in the trend of
conversion from can milk to bulk tank
milk. The 1963 decision, in
acknowledgment of changing marketing
conditions, incorporated an authorized
10-cent per cwt. charge for hauling
under the Order, provided that
producers authorized this maximum
level in writing.

In the 1963 decision, the Secretary
found that allowing for a limited
authorized service charge for hauling
bulk tank milk at a maximum rate of 10
cents per cwt. was sufficient. This was
largely based on the fact that handlers
were not then charging for bulk tank
pickup and hauling, but rather were
paying premiums for bulk tank milk.
Additionally, can-milk direct delivered
by producers to plants was still very
much the norm. While bulk tank milk
was growing, it had not yet accounted
for a majority of milk pooled on the
order.

This decision raised, for the first time
with respect to farm-point pricing, the
maintenance of orderly conditions and
uniform pricing to handlers on all milk
priced and pooled under the order.
Because bulk tank milk is priced by
township zone, (the best proxy for a
farm’s location) all farms in any
particular township have the same value
assigned to their milk. However, the
decision found it necessary to reflect
appropriate uniform pricing of bulk tank
milk because it has differing values
dependent on the accessibility and
relative location of individual farms
within the township. With this finding,
it was determined that responsibility for
hauling to the township pricing point
should be borne by the producer with
appropriate safeguards to protect the
producer. Therefore, a maximum
negotiable hauling charge from handlers
of 10 cents per cwt. was brought under
the order.

By 1970, marketing conditions in the
New York-New Jersey market had
changed to the point where handlers
were authorized to receive a full 10-cent
hauling credit for each cwt. of bulk tank
milk which was disposed of for
manufacturing uses. Additionally, the
negotiable 10-cent hauling charge to
producers for a handler’s cost offset
established by the 1963 decision was

retained. However, the 10-cent
negotiable limit was limited to
manufacturing milk. Can-milk at this
time represented about 25 percent of the
total amount of milk pooled in Order 2,
with the balance being bulk tank milk.

Proponents supporting this change to
the order claimed, and the decision
affirmed, that the manufacturing price
for milk in Order 2 was not properly
aligned with manufacturing class prices
in adjacent Federal orders. In this
decision (35 FR 15927, Oct. 9, 1970) the
Secretary found that to the extent that
Order 2 handlers had borne the
transportation costs associated with the
pickup and movement of bulk tank milk
used in manufacturing from the farm to
the plant, Order 2 handler costs
exceeded the price which handlers in
adjacent order markets were required to
pay for milk used in manufacturing. By
adopting this transportation credit for
handlers, there was no need to adopt
other proposals that would have
lowered the manufacturing price for
milk under the other northeastern
orders or lower the Class | price for milk
in Order 2 as had been proposed.

By 1977, some 16 years after the
adoption of farm-point pricing,
marketing conditions had changed again
and the issue of providing for more
equitable competition among handlers
both within the Order 2 market and
between other orders took on primary
importance. By this time, can-milk was
about 3 percent of the market, with the
balance represented by bulk tank milk,
the near inverse of the marketing
conditions prevailing in 1961. The
transportation credit that had been
established for handlers in the 1970
decision for manufacturing milk was
now extended to all milk received by
handlers. The transportation credit was
increased to 15 cents per cwt., plus an
additional 15-cent maximum negotiable
credit above the “‘automatic” 15 cents
because total average transportation
costs were found to be about 30 cents
per cwt. For reasons nearly identical to
the 1963 and 1970 decisions,
“formalizing” the negotiable hauling
charge was not adopted because of
needed flexibility in accounting for milk
movements from the farm to the
township pricing point (42 FR 41582,
Aug. 17, 1977). In that decision the
Secretary also raised the direct delivery
differential from 5 cents to 15 cents per
cwt. in the 1-70 mile zone for can-milk
delivered by farmers to plants within
this zone, and changed the
transportation adjustment rate from 1.2
cents per cwt. for each 10 miles to 1.5
cents per cwt. for each 10-mile zone
beyond the 201-210 zone, and 1.8 cents
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per cwt. for each 10-mile zone within
the 201-210 mile zone.

Cooperatives were of the strong
opinion that the cost of milk assembly
and transportation are the marketing
costs of the handler and not producers.
However, they also indicated that
changes were warranted in the order
because of the failure of neighboring
markets to adopt farm-point pricing.

Comparative examples of handler
price inequities with respect to their
cost of milk was amply demonstrated
for both intra and inter market
situations. With respect to inappropriate
price alignment between orders, the
competitive relationships between
Order 2 and Order 4 were closely
examined. On intra-order movements of
milk, it was shown that Class | handlers
in New York City had a significantly
lower procurement cost for direct-ship
over bulk tank milk because bulk tank
milk from “distant’ supply plants had
higher transfer and over-the-road
hauling costs. Supply plant milk at the
city represented about 80 percent of
milk receipts at city plants. The inter-
market situation demonstrated that
handlers in Philadelphia accounted for
milk at prices lower than New York
handlers. Order 4 handlers were in a
position to establish lower resale prices
for fluid milk than their competitors in
the New York market because the
burden of increased hauling costs fell
largely on Order 2 handlers. As in 1970,
other proposals were denied in light of
adopting the 15-cent hauling credit for
handlers. These other proposals
included lowering Class | and the
manufacturing price for milk in the
order by 15 cents per cwit.

By 1981, bulk tank milk accounted for
nearly the entire milk supply pooled on
Order 2—about 99.6 percent. As the
result of a hearing held in June 1980, in
the final decision (FR 46 33008, June 25,
1981) the Secretary again amended the
transportation credit provisions of the
order. The 15 cents per cwt credit for
handlers was retained; however, the 15-
cent negotiable transportation service
charge was modified to allow handlers
to negotiate with producers for any
farm-to-first plant hauling cost in excess
of the 15-cent transportation credit, plus
““the amount that the class use value of
the milk at the location of the plant of
first receipt was in excess of its class use
value at the location where milk was
received in the bulk tank unit from
which the milk was transferred.”
According to the 1981 decision, this
amendment would adjust hauling
allowances for handlers to more closely
relate the location value of milk to the
costs incurred in transporting milk from
farms and country plants to distributing

plants in the major consumption areas
of the market. Additionally, the decision
indicated that this change was necessary
to reflect current marketing conditions
and permit a more equitable competitive
situation for regulated handlers, both on
an intra market and inter market basis.
The decision also applied a 15-cent
direct delivery differential for bulk tank
milk received at plants within 70 miles
of New York City on the basis that a
direct delivery differential is applicable
to milk received in cans at a plant in the
1-70 mile zone.

In the 1981 decision, the Secretary
found that the majority of milk moved
to distributing plants in 1979 from the
1-70 mile zone moved directly from
farms. This accounted for about 58
percent of the milk in this zone with 48
percent being reloaded. Moreover, the
decision found that Order 2 plants
located in northern New Jersey received
direct shipped milk as did handlers
located in Order 4. Thus, inter market
price alignment needed to be structured
primarily on the basis of handlers
obtaining direct shipped milk.

A federation of cooperative
associations representing Order 4
producers proposed that Order 2 be
amended to return to plant-point
pricing, with the direct delivery
differential being reduced to 10 cents
per cwt, and that the Class | differential
at the base zone of Order 2 be increased
from the $2.25 level then in effect, to
$2.40. This federation of cooperatives
believed that this “‘package” of order
modifications would provide for proper
price alignment between Order 2 and
Order 4. While the decision did apply
different transportation rates at a rate of
1.8 cents per cwt. outside the base zone
of the Order (201-210) and a rate of 2.2
cents per cwt. inside the base zone, it
did not provide for a return to plant-
point pricing.

While the decision did not adopt
plant point pricing, the decision did
acknowledge that the amendments
adopted tended to establish plant
pricing with respect to the classified
prices to handlers. However, farm-point
pricing was retained with respect to
how producers were paid. With this
being the case, the basic substantive
difference between the amendments and
plant pricing is the impact on the
movement of milk to higher-priced
zones for manufacturing use. Under
plant pricing, the minimum uniform
price payable to producers applies at the
location of the plant of first receipt and
handlers receive a credit from the
producer settlement fund at such
uniform price. The decision also
concluded that plant-point pricing for
producers would provide a greater

incentive to haul direct-shipped milk to
city plants for manufacturing uses, since
there would be a credit from the pool for
the full amount by which the uniform
price transportation differential at the
city plant exceeds the transportation
differential for the zone of the bulk tank
unit. Adopting plant-point pricing for
producers would have had the effect of
encouraging milk to move long
distances to city plants for
manufacturing uses when transportation
savings could be realized if such milk
stayed nearer to manufacturing plants
generally located in the milkshed.

Farm-point pricing has undergone
many evolutionary changes from its
inception in 1961. The original rationale
for farm-point pricing, free hauling and
the administrative difficulty of
determining when milk from bulk tank
units was received seems far removed
from present-day marketing conditions
and the rationale for continuing it.
There were a number of years that
hearings were necessary to first
recognize that the burden of
transportation costs rested with
handlers. This resulted in handlers
being able to successfully argue that
with this burden, it became much more
difficult for the order to establish and
maintain uniform prices to handlers as
required by section 608(5)(c) of the
AMAA. This is evidenced by the nature
of the decisions of 1963, 1970, 1977,
and 1981. Much “‘repair” to other order
provisions were also needed to retain
farm-point pricing.

Few comments were received in
response to the recommended adoption
of plant-point pricing by current Order
2 entities. One New Jersey entity
thought that its elimination would
eventually lead to increased hauling
costs borne by producers. Another
comment received from a trade
organization representing fluid milk
processors and dairy product
manufacturers, thought that too much
emphasis was placed on the “free-
hauling” to the detriment of other
desirable features embodied in farm-
point pricing. Most important was this
entity’s view that farm-point pricing
provides for increased flexibility and in
providing for automatic incentives for
the most efficient hauls of milk for/by
handlers in assembling and moving
milk while not affecting the price paid
to dairy farmers.

The arguments for retaining farm-
point pricing are not persuasive in light
of the detailed discussion on the entire
life-cycle of its history discussed above.
This is not to discount the importance
of the certain desirable features of farm-
point pricing that led to its adoption
and that have been articulated over the
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years for its retention in the New York-
New Jersey marketing area.
Nevertheless, farm-point pricing has
outlived its intended purpose and the
Secretary determines that it will not be
retained in a consolidated Northeast
order.

The Need for a Producer-Price
Mechanism

As discussed above, farm-point
pricing for producers did provide some
rational pricing incentives to promote
efficiency within the Order 2 marketing
area. This can reasonably be summed up
by concluding that farm-point pricing
would not provide, as plant-point
pricing would, incentives to haul direct-
shipped milk to city plants for
manufacturing uses, since there would
not be a credit from the pool for the full
amount by which a uniform price
transportation differential at the city
plant exceeds the transportation
differential for the zone of the bulk tank
unit. Adopting plant pricing would have
had the effect of encouraging milk to
move long distances to city plants for
manufacturing uses when transportation
savings could be realized if such milk
stayed nearer to manufacturing plants
generally located in the milkshed.

In an effort to address the dairy
industry structures that have evolved
over the past four decades in the three
current northeast marketing areas,
efforts were undertaken by a major
group of dairy farmer cooperatives in
the northeast to address what the
pricing implications are to producers
and handlers as the region moves to a
unified plant-point pricing method.
This has resulted in a proposal by the
Association of Dairy Cooperatives in the
Northeast (ADCNE) that include St.
Albans Cooperative Creamery, Inc.,
Land O’Lakes, Upstate Farms
Cooperative, Inc., Agri-Mark, Inc., Dairy
Farmers of America, Inc., Dairylea
Cooperative Inc., and Maryland &
Virginia Milk Producers Cooperative
Association Inc. These dairy farmer
cooperatives account for well over half
of the milk that would be pooled and
priced under the proposed consolidated
Northeast order. Their proposal calls for
establishing a producer differential
structure that would “overlay’ the Class
| differential structure that would apply
in the consolidated Northeast order.

The structure proposed is a county-
based plant-point price structure,
providing for 14 zones that
accommodate the need to reflect
existing and longstanding competitive
price relationships among plants, while
integrating the farm and plant point
pricing systems currently used in
Orders 1, 2, and 4 and with currently

state-regulated areas that fall outside of
the proposed marketing area. Further,
the ADCNE proposed prices at the major
cities in the Northeast, including
Boston, New York City, Philadelphia,
Baltimore, and Washington, D.C.,
included specific Class | differential
levels that are somewhat different from
those presented in the Option 1A Class
| price surface. For example, the
recommended decision recommended a
New York City Class | differential of
$3.15, while ADCNE proposed $3.20. In
general, the ADCNE proposal assumed
that the Class I differential structure that
would be adopted was Option 1A,
which is the Class | pricing option they
strongly support, and also is the Class

| pricing option overwhelmingly
supported in public comments received
from interested parties from the
northeast.

With respect to a producer differential
surface, the ADCNE proposed that a
debit of 5 cents per cwt. be made to the
blend price applicable at non-
distributing plants in certain zones. The
need for the debit, according to the
ADCNE proposal, is to make deliveries
to distributing plants somewhat more
attractive to producers, while decreasing
the amount by which manufacturing
plants draw on the marketwide pool for
transportation values, offering also that
such a debit is economically justified
and authorized by the AMAA.
According to ADCNE, it is distributing
plants that provide the revenue—in the
form of Class | values—which form the
blend price paid to producers.
Deliveries to manufacturing plants do
not contribute to increasing the value to
the marketwide pool. The debit,
according to ADCNE, is a reflection in
part of the Order 2 system, which has
priced some 50 percent of the milk in
the northeast region, and which does
not provide location-based
transportation payments for movements
from farms to manufacturing plants. The
ADCNE proposal provides that
deliveries to Class | plants are rewarded
under this system with an additional 5-
cent payment from the pool for the
marketwide benefit conferred by a
distributing plant’s utilization.

For the Western New York State order
area, ADCNE also proposed a broad area
in which a producer differential of $2.40
per cwt. to producers would be payable
on deliveries of producer milk at all
plant locations in this area. This portion
of the price surface proposed by ADCNE
purports to be reflective of the major
historical movements of milk from east
to west in the region which returned the
eastern farm point price to dairy farmers
under Order 2’s farm-point price
system, and that the Western New York

State order has not had any location
differentials, thereby establishing a
“flat” price surface in the area. If those
plants, for producer pricing purposes,
were zoned lower in value reflecting the
westerly and northerly distance from
New York City or Philadelphia, ADCNE
is of the view that the ability of both
distributing and supply plants to attract
an adequate supply of milk could be in
jeopardy. Furthermore, the expectation
that Class | utilization of the proposed
Mideast order will be nearly 10 percent
higher than the Class | utilization in the
Northeast order was also offered in
support of the ADCNE-proposed
producer differential level in this area.

The ADCNE proposal also
recommended producer differential
levels in areas that they believed should
be included in either the consolidated
Northeast order or the Mideast order.
Additionally, the ADCNE proposal also
addressed producer differential levels at
other locations outside of the Northeast
region.

Additional supporting and amplifying
comments were also provided by
Dairylea. These comments supported
the major themes offered in the ADCNE
proposal for a producer differential
overlay to Class | differential levels.
Dairylea stated that moving directly to
a plant-point pricing method would
accentuate “‘existing inequities and
market dysfunctions.” Dairylea further
commented that a plant-point
differential schedule would maintain
current inter-plant price differences in
the current New England and Middle
Atlantic orders, but would worsen them
for New York manufacturing plants,
many of which are cooperatively
owned. Their view of the ADCNE
pricing proposal was that it maintains
economic incentives for milk to move to
Class I distributing plants, would
provide for more balanced procurement
equity among competing manufacturing
plants, maintains equitable producer
pricing when milk is marketed by
transporting it from a higher priced zone
to a lower priced zone, and provides a
structure that allows for adequate blend
price levels in all areas of the Northeast
milkshed.

Dairylea further commented that
under plant-point pricing, existing
“near-in”’ manufacturing plants (plants
located in a relatively high differential
location) would enjoy a procurement
advantage relative to their competitors
that are located in a lower-priced
location. Dairylea recommended
narrowing the price differences between
manufacturing plants that compete for
producer milk. To do this, Dairylea
supported lowering producer
differentials for manufacturing plants
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that are located in high-valued locations
and increasing those differentials at
manufacturing plants in areas that have
lower location values. Dairylea
advocated the ADCNE proposal for a
producer differential that is 5 cents
lower than those of Class | plants when
such plants are located in the same
pricing zones. Dairylea’s view of this
design results in maintaining, or slightly
increasing, producer differentials
applicable at Class | plants and reducing
those applicable at ““near-in”’
manufacturing plants. At the same time,
this would provide for increasing
producer differentials at manufacturing
plants in central, western, and northern
New York. According to Dairylea, this
producer pricing surface would present
a more equitable marketing environment
than strict plant-point pricing currently
employed in Orders 1 and 4, while at
the same time not threatening the
viability of manufacturing plants in
those areas of a consolidated Northeast
marketing area.

A major theme of Dairylea was its
view that Federal milk orders and their
provisions should foster an environment
under which manufacturing plants are
provided equal cost and procurement
ability, and not disfavor such
manufacturing plants located in high
milk production areas where Class |
differentials are lower. Dairylea also
stated that the final rule of 1991 that
realigned intra-order prices in Order 2
resulted in harm to producers in
northern and western New York. While
it is not appropriate to specifically
revisit this issue and decision here,
official notice is taken of the final
decision (55 FR 50934, December 11,
1990) that realigned Class | differentials
in the three existing northeast marketing
areas.

Comments supporting the ADCNE
proposal for a producer pricing surface
were also offered by Upstate Farms
Cooperative, Inc. The Upstate Farms
views served to reiterate the major
themes developed in the ADCNE
proposal.

Agri-Mark, a part of ADCNE, filed
separate and dissenting views on the
ADCNE proposal. Conceptually, Agri-
Mark noted that plant and farm-point
pricing are different, but noted further
that the differences are not always
unfavorable. Agri-Mark submitted that
under plant-point pricing, all producers
shipping to the same plant receive the
same minimum order blend price
regardless of where their farm is located.
Under farm-point pricing, farmers
shipping to the same plant receive
different prices under the order
depending on where their farm is
located. Farms closer to New York City,

Agri-Mark noted, receive a higher price
than farms farther from the city, even
though their milk ends up in the same
place.

Agri-Mark noted that most
manufacturing plants, especially cheese
plants, were built in the northeast prior
to the adoption of farm-point pricing
and not in response to it. Rather, says
Agri-Mark, these plants were built at
their present locations because of their
proximity to abundant milk supplies.
The procurement problems for
manufacturing plants that Order 2
entities alert us to did not arise in New
England manufacturing plants under
plant-point pricing even though these
plants were located as far north as
possible within the milkshed for New
England.

Simply put, Agri-Mark believes that
rather than decreasing the differential
between manufacturing plants and city
distributing plants, an increase is
justified. They are also of the opinion
that manufacturing plants located far
from higher-priced zones will maintain
an advantage even with the adoption of
strict plant-point pricing because this
milk does not need to travel long
distances to reach manufacturing plants.
Agri-Mark indicates that the ADCNE
proposal would cause Agri-Mark
producers to receive lower prices that
competitive price relationships do not
warrant.

The Agri-Mark view of Federal milk
marketing orders differed substantially
from the views expressed by Dairylea.
Agri-Mark stated that the role of Federal
milk marketing orders is to treat all
producers equitably relative to how
their milk is used and not to weaken
price integrity by causing destructive
competition among producers for sale to
Class | outlets. This is best
accomplished, according to Agri-Mark,
with appropriate pooling requirements
and Class | differentials to satisfy the
Class | demands of the market. Agri-
Mark fears that if the regulatory pricing
plan gives a distributing plant an
advantage over a cooperative
manufacturing/balancing plant in the
same zone, that plant can use this
advantage for itself instead of passing it
along to farmers to offset transporting
their milk to market.

Lastly, in their opposition to the
ADCNE proposal, Agri-Mark noted that
no manufacturing plant has been built
in any city zone for decades, noting that
the only significant plants in such areas
for the northeast are older plants
producing nonfat dry milk and butter
and which serve to balance the Class |
needs of city markets, concluding that
such plants are there for common sense
and efficiency reasons. In support of

this observation, Agri-Mark noted that
existing Class | differentials have not
been adjusted to more fully account for
increases in hauling costs.

A producer pricing differential
structure that differs from a Class |
differential is denied. The issue before
the Department is to minimize the
impact of the change from farm-point to
plant-point pricing on producers as part
of adopting plant-point pricing for the
new consolidated order. The change to
plant-point pricing will affect
approximately one-half of the producers
in the consolidated marketing area and
is a significant departure from historical
methods of distributing the revenue that
accrues from classified pricing to
producers whose milk is pooled under
the current New York-New Jersey order.
Plants, however, will not experience
significant change since plants currently
regulated under Order 2 already account
to the marketwide pool at the Class |
location differential value. The issue
then, tends to focus on how to pool and
distribute the revenue as equitably as
possible to producers. Of the few public
comments that were received on this
issue in response to the January 30,
1998, proposed rule, it was requested
that this issue be reconsidered.
However, no new or persuasive
arguments were advanced that would
cause a change in denying this proposal.

Competitive equity between
manufacturing plants is already ensured
by the classified prices applicable to
handlers who operate such plants. In
fact, this decision adopts uniform Class
Il and Class IV prices that are
applicable for all locations. The more
appropriate issue this proposal seems to
address is that manufacturing plants are
often cooperatively owned. All entities,
including cooperatives in their capacity
as handlers, account to the marketwide
pool at the manufacturing price for milk
received at their plants. The price paid
to producers is the blend price for all
milk pooled on the market that was
priced according to its use.
Cooperatively owned manufacturing
plants located in higher priced areas
will pay a higher blend price to
producers who deliver milk to that
location provided they meet the
performance requirements for being
pooled, thereby demonstrating the
appropriate degree of association with
the market. In this regard, it is worthy
to note that not all manufacturing plants
in the high-valued zones in the New
York marketing area are pool plants.
Blend prices are adjusted everywhere
according to the location value of the
plant. Adjusting producer blend prices
on the basis of whether or not milk was
delivered to a distributing plant or to a
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manufacturing plant seems to create a
form of producer price discrimination
that classified pricing and the
mechanism of marketwide pooling and
its related provisions attempt to
mitigate. Such marketwide pooling
provisions provide a degree of equity to
producers in the form of a uniform
blend price adjusted only for the
location value on all milk pooled on the
market. Classified pricing and
marketwide pooling have served well to
mitigate the price competition between
producers seeking preferred higher-
valued outlets for their milk, while at
the same time ensuring handlers
uniform prices, adjusted only for
location, in the prices they pay for milk.

Marketwide Service Payments

Cooperative Service Payments—
Cooperative service payments, as part of
a marketwide service payment provision
for the consolidated Northeast order,
should not be included in a
consolidated Northeast order. As
originally proposed by ADCNE, a 2-cent
per cwt. payment would be made out of
the marketwide pool to cooperatives
and non-cooperative entities for funding
information-gathering and services
related to amending Federal milk
marketing order provisions that would
be of marketwide benefit. Cooperative
service payments of this sort currently
are provided for under terms of the New
York-New Jersey order, but are not
provided for in either the New England
or Middle Atlantic orders. However,
under the New York-New Jersey order,
cooperative service payments are made
only to qualified cooperatives that meet
the conditions specified under the order
and does not provide for such payments
to non-cooperative entities. In
comments provided in response to the
proposed rule published on January 30,
1998, the ADCNE withdrew this
component of their marketwide service
payment proposal.

Rationale offered in support of a
cooperative service type payment to
cooperatives and non-cooperative
entities was based on recognizing that in
a regulatory pool structure, private
parties provide important services that
are of benefit to everyone involved in
the marketwide pool, including the
promulgation, amendments to, and
administration of the order. Not to
provide a mechanism for the recovery of
a portion of the expense involved in
providing such services would
disadvantage those incurring these
expenses while everyone in the market
benefits as a result of these services.

Qualification criteria presented for
entities eligible to receive this payment
included a demonstration to the market

administrator that it provides
information with respect to market
order prices and marketing conditions,
that it has retained legal and economic
staff or consulting personnel available to
participate in marketing order
amendatory proceedings, to consult
with the market administrator with
respect to marketing order issues, and
that the entity pool at least 2.5 percent
of the order’s total milk volume.

There is not a compelling reason to
adopt this sort of compensatory plan to
reimburse those entities that incur these
costs. Market administrators and their
staffs make themselves available to meet
with, discuss, and aid in formulating
positions that reflect marketing
conditions as a normal part of their
duties. Additionally, there are
numerous provisions in the order that
require as a matter of course the
issuance of reports, prices, and other
information that affect all marketing
order participants and that provide a
service to the entities affected by the
regulatory plan of the order. Finally, no
other current or consolidated order
provides for such cost compensation.
Cooperative and proprietary handlers in
the New England and Middle Atlantic
marketing areas included in the
consolidated Northeast order, as well as
entities in all other marketing areas have
not experienced or have demonstrated
any of the harm or “disadvantage” that
arises, or may arise, if such costs are not
shared by the entire pool of producers
in the marketing area. This decision can
only assume that industry participants
that have an interest in developing the
promulgation and amendments to
marketing orders would be willing to do
so at their own expense. The positions
and arguments offered are largely issues
of the self-interest of entities. As such,
self-interest may or may not be of
marketwide benefit.

Balancing Payments—A marketwide
service payment plan which would
compensate qualified handlers that
perform market balancing should not be
included in the consolidated Northeast
order at this time.

The original proposal for providing
balancing payments from the
marketwide pool was intended to reflect
the additional costs that handlers incur
in balancing the Class | needs of the
market and clearing the market of
temporary milk surpluses. According to
the proponents, these balancing costs
are not fully recoverable from Class |
handlers; however, the benefit that
results from this service being provided
is a benefit of all producers in the
market.

Handlers that incur the costs would
be those handlers that would receive

partial cost reimbursement of 4 cents
per cwt. Cooperatives would be eligible
to form common marketing agencies or
federations for purposes of qualifying
for balancing payments. Such handlers
would include those who: (1)
Demonstrate ownership or operation of
a balancing plant with the capacity to
process a million pounds of milk per
day into storable products such as
cheese, butter, and nonfat dry milk and
who also represent at least 2.5 percent
of the total volume of milk pooled under
the order; (2) have under contract, and
the obligation to pool on a year-round
basis, at least 8 percent of the market’s
milk volume; (3) own a balancing plant
that must be made available to other
handlers or cooperatives at the request
of the market administrator; (4) qualify
to provide pool producers with a
temporary market for their milk for up
to 30 days at the request of the market
administrator; and (5) demonstrate to
the market administrator that their
utilization of milk in Class | uses is
greater than the minimum shipments
required for pool plant qualification
under the order.

ADCNE modified the above described
original proposal for balancing
payments. The modified proposal calls
for a balancing payment of 6 cents per
cwt. and revised criteria for those
entities eligible to receive balancing
payments from the marketwide pool. As
with their original proposal, they are of
the opinion that a system of
reimbursement is necessary to offset
costs associated with absorbing, or
balancing, the daily, weekly, and
seasonal fluctuation in Class | demand
in the market. Balancing payments
would be made on qualifying pounds of
pooled milk delivered to manufacturing
milk plants. Additionally, this milk
would be subject to a **call” by the
market administrator during times when
there is additional need for milk by
distributing plants in the market.

The modified proposal would provide
balancing payments to any handler in
any month in which the handler’s
deliveries of milk to distributing plants
are greater than 20 percent but less than
65 percent of its total pooled milk
volume. According to ADCNE, the lower
percentage requires handlers to
maintain a constant, significant
association with the Class | market and
is higher than the level required by
other handlers for pooling qualification.
Additionally, the 65 percent, says
ADCNE, serves to limit participation to
handlers with substantial quantities of
reserve milk not dedicated to the Class
I market. Qualifying deliveries would be
determined on a “‘net shipment” basis to
prevent the reshipment of milk
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deliveries that would otherwise qualify
for balancing payments. Payment would
be made on the reserve volumes of milk.
In the event that the market
administrator issues a “‘call” for
additional milk deliveries to
distributing plants, the volume of milk
delivered to non-distributing plants in
the prior month by handlers subject to
the call would be used as a basis for
requiring handlers to make additional
shipments to distributing plants on a
pro-rata basis. For example, if
participating handlers in the prior
month had delivered 100 million
pounds of milk to non-distributing
plants and the market needed 10 million
pounds of milk delivered to distributing
plants, each handler subject to the call
would be obligated to deliver an
additional volume of milk to
distributing plants equal to 10 percent
of its deliveries to non-distributing
plants in the prior month. ADCNE
viewed their balancing payment
provision as establishing a ‘‘standby
pool” of milk among qualifying
handlers who elect to participate.
Participation in the pool would entitle
the qualified handler to a payment of 6
cents per hundredweight, determined
monthly, on the handler’s deliveries to
manufacturing plants, but would also
obligate the handler to deliver
additional quantities in the event of a
““call” for up to one year after a
balancing payment has been received.

According to ADCNE, the costs
involved with matching the demands of
the Class | market with the total
production of milk are costs which
marketing handlers, proprietary and
cooperative alike, must absorb. These
costs are neither fully reflected in Class
| prices, nor in over-order handling
charges and are not uniformly shared
throughout the market, while the Class
I value is shared equally within the
marketwide pool, says ADCNE. The
unique structural characteristics of the
northeast’s markets and the
preponderance of producers delivering
directly to proprietary Class | handlers
on aregular basis, says ADCNE,
prevents supplying handlers from
recovering these costs from Class |
handlers.

According to the ADCNE, the
proposed Northeast marketing area will
comprise the largest Class | market in
the Federal order system and also
represent the largest pool in the country
in terms of producer milk. According to
ADCNE, monthly Class | sales will be
approximately 900 million pounds and
will be more than 65 percent greater
than the next largest consolidated
order’s Class | pool. ADCNE says this
huge Class | market presents significant

challenges to its suppliers with respect
to balancing daily, weekly and seasonal
needs and sets the Northeast order apart
from other orders.

The ADCNE offers additional
justification for balancing payments, in
part, by drawing on the example of
other orders providing for marketwide
service payments for offsetting the
additional costs of moving milk from
assembly areas and for plant-to-plant
movements of milk. ADCNE notes that
such payments from the marketwide
pool are provided for in recognition of
the marketwide benefit that accrues to
all market participants when the costs of
milk assembly and the movement of
milk are shared by all producers.

Other public comments similarly
articulated the uniqueness of the current
New York market and its role as part of
the consolidated Northeast marketing
area. One commenter observed that the
Northeast marketing area, and New York
in particular, is unique in terms of the
mix of producers who are represented
by cooperative membership and those
that are not. According to this
commenter, about 65 percent of the
producers in New York are represented
by cooperatives, while the remaining 35
percent are independent producers to
the market. Further, noted this
commenter, it has been cooperatives
that have, since the 1960’s, taken over
the role of balancing the Class | needs
of the market by moving milk around on
a daily basis between distributing and
manufacturing plants. According to this
commenter, such was and should
continue to be an important factor to
consider for the larger consolidated
market that expects to need about two
thirds of its milk supply balanced
between an expected 45 percent Class |
and about 20 percent Class Il utilization.
This commenter was of the opinion that
markets characterized by very high
cooperative membership already spread
the costs of balancing uniformly over a
large pool of producers.

All other public comments supported
inclusion of balancing payments in the
consolidated Northeast order. These
comments similarly called attention to
the unique structure of the Northeast
marketing area, primarily in terms of the
number of producers represented by
cooperatives and the relatively high
number of independent milk producers
and the unequal costs that would be
incurred by producers who incur the
additional costs of balancing the fluid
needs of the market. While there was
specific recognition of the important
role that cooperatives play in balancing
the market, it was generally thought that
if balancing payments would be
provided for in the consolidated order,

they should be made available to
cooperative and proprietary handlers
alike.

The consolidated Northeast marketing
area is expected to retain a unique
feature of the existing New York-New
Jersey marketing area—a relatively high
percentage of producers who are not
members of cooperatives. As of
December 1997, the current New York-
New Jersey market had about 68 percent
of its milk and about 69 percent of its
producers represented by cooperatives.
In the consolidated Northeast marketing
area, the expected amount of milk
represented by cooperatives will
increase to about 76 percent with about
75 percent of the number of producer
represented by cooperatives. While the
percent of milk volume and number of
producers represented by cooperatives
is growing, the volume of milk and
number of independent producers
remains significant. This is especially
important given the role of cooperatives
who operate manufacturing plants and
who provide and incur the costs
associated with balancing the Class |
needs of the market. Without providing
for some cost offset for balancing, about
26 percent of the milk and about 25
percent of the producers would not be
sharing in the burden of balancing the
market.

The revised criteria presented by the
ADCNE seem reasonable in determining
which handlers would be eligible to
receive balancing payments from the
marketwide pool. The qualification
standards for receiving balancing
payments (to any handler that ships at
least 20 percent, but less than 65
percent of the total volume of milk
pooled on the market to distributing
plants) also seems reasonable in light of
the order’s pooling standards. Further,
determining qualifying shipments on a
“net shipment” basis is similarly a
prudent safeguard to reasonably assure
that milk is delivered into, and not
shipped back out of distributing plants
and supply plants for the sole purpose
of qualifying for balancing payments. It
also provides for ensuring a temporary
market (up to 31 days) to any producers
who would have lost their normal
market outlet as a condition for
eligibility in receiving balancing
payments.

However, the revised proposal would
have payments made only on milk used
in manufacturing products. In practice
this would mean that handlers with the
greatest volume of milk going to
manufacturing plants would receive a
larger share of balancing payments
while at the same time would be
required to provide the least additional
Class | milk to the market. Observed
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another way, the less commitment a
handler has to the Class | market, the
larger the balancing payments.
Additionally, basing balancing
payments criteria on only
manufacturing milk seems to provide a
disincentive to handlers in serving the
Class | market needs because handlers
that would provide additional Class |
milk would lose 6 cents per cwt. Lastly,
basing balancing payments on just
manufacturing milk seems to provide an
unwarranted monetary incentive to
cause additional milk to associate with
the marketwide pool for the sole
purpose of receiving an additional 6
cents per cwit.

In addition to the above concern on
limiting balancing payments to
manufacturing milk, the reasons for not
recommending balancing payments for
the consolidated Northeast order
articulated in the proposed rule were
not all sufficiently addressed. The
proposed Northeast order consolidates
two current orders, New England and
the Middle Atlantic, that do not
currently provide for balancing cost
offsets to handlers for such purposes.
These markets have not experienced any
undue harm or disadvantage by not
providing for this sort of cost offset. To
the extent that further analysis on the
need for balancing payments can rest
upon the high percentage of
independent milk that is expected to be
represented in the consolidated
Northeast order, such analysis does
provide a legitimate and important
factor in further considering the
appropriateness of a balancing payment
provision.

The proposed rule also indicated that
balancing payments should not be
adopted because an appropriate class
price has been provided for market
clearing purposes—the Class IlIA price.
It is a price that is applicable in all
current northeast orders, and is
continued in this decision as the Class
IV price. While these two class prices
are not the same, (as explained in the
BFP section of this decision) they are
conceptually similar in that handlers
have been provided with a market
clearing price and further compensation
beyond this does not appear to be
warranted.

Lastly, the proposed rule indicated
that the original 4-cent per cwt.
balancing payment level was
unexplained with respect to how
adequately it tends to offset balancing
costs. The same is also observed for the
modified payment level of 6 cents per
cwt. Subsequent to the publication of
the proposed rule, public comments
received in letters and from public
forums and “‘listening sessions” did

result in being able to extrapolate a
single cooperative entity’s cost for
balancing, however, this measure may
or may not be appropriate for
characterizing or determining the
proposed payment level.

The ““Pass-Through’ Provision

Currently, the New York order
provides for what is commonly referred
to as the “pass-through” provision. The
intent of this provision is to provide for
a degree of competitive equity for
handlers that must pay at least the
order’s Class | price for milk so that they
can compete with handlers in
unregulated areas that do not. This
provision has been in place in the New
York order since 1957 and is a part of
how the order allocates and classifies
milk. In functional terms, the pass-
through provision removes the amount
of milk distributed outside of the
marketing area from the full Class |
allocation provisions of the order,
thereby providing a degree of price
relief to handlers who compete with
other handlers who are not held to the
pricing provisions of the order in
unregulated areas. Regulated New York
handlers currently compete with
unregulated handlers in the unregulated
areas of Pennsylvania and other areas in
the northeast region.

The current provisions of the New
England and Middle Atlantic orders do
not have this provision although they
too adjoin similar non-Federally
regulated areas. Handlers regulated by
these two orders also compete with
these same unregulated handlers for
Class | sales. The merging and
expansion of these three northeast
orders continue to result in areas that
adjoin the recommended Northeast
order that would not be regulated.

While there were proposals both for
and against retaining a pass-through
provision in the consolidated order, the
need for it was expressed on the basis
of the extent to which the Northeast
consolidated order would be expanded
to include currently unregulated areas.
Generally, handlers support continuing
to provide for a pass-through provision,
and this position can only be considered
reinforced given the limited degree of
expansion of the consolidated Northeast
order. If the entire Northeast region
would fall under Federal milk order
regulation, the need for the pass-through
would be moot. These observations
remain valid in light of the public
comments received in response to the
proposed rule published on January 30,
1998.

The pass-through provision,
notwithstanding the limited extent of
marketing area expansion, or in light of

few public comments supporting its
continuation, is not included in the
consolidated Northeast order for the
same compelling reasons articulated in
the proposed rule published on January
30, 1998. Class | prices charged to
handlers that compete within the
marketing area for fluid sales are
determined by the location value of
milk delivered to their plants. The Class
I differential structure adopted in this
decision recognizes the location value of
milk for Class | uses and is designed to
cause milk to be delivered to bottling
plants to satisfy fluid demands.
Accordingly, handlers located in high-
valued pricing areas will be charged for
the location value of Class | milk at their
plant locations regardless of whether or
not they compete with other handlers
for fluid sales in areas where the
location value of Class | milk at these
plant locations are lower. This location
value pricing principle is extended to
handlers competing for sales with
handlers who do not pay the same price
for Class | milk in unregulated areas.

Seasonal Adjustments to the Class Il
and Class IV Prices

The three northeast orders to be
consolidated into a single Northeast
order currently provide for a seasonal
adjustor on Class Il and Class 1A milk
prices. These provisions have been a
part of these three orders for more than
30 years. Prior to the adoption of the
Minnesota-Wisconsin (M-W) price
series in the mid-1970’s, these markets
established the equivalent of the
modern Class Il price on the basis of
what was known as the U.S. Average
Manufacturing Grade Milk Price Series
(U.S. Average Price Series).

The U.S. Average Price Series was a
competitive pay price series, but
differed from the M—W in that it
recorded price averages consistently
below the M-W that was rapidly being
adopted elsewhere in the country as the
appropriate price for surplus uses of
milk and used as a price mover for
higher-valued class prices. Given the
national marketplace in which surplus
dairy products compete for sales, a
mechanism was neede