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issues, calling it another delay in
response to repeated congressional calls
for reliable information about the effects
of commercial vehicles on road safety
and infrastructure.

Other respondents posed differing
comments, typically addressing general
policy concerns, as the following: (1)
The overall need to strengthen
certification requirements; (2) the
appropriateness of current road tax
structures, calling overweight vehicles’
failure to pay their fair share for the
damage they do “fundamentally unfair’;
(3) the need for Federal funds to support
“best practices,” new technologies, and
new data systems for State usage in
monitoring overweight vehicle
operations; (4) the need for flexibility in
enforcement plans, in order to help
States develop workable strategies that
best meet individual State’s needs; (5)
the necessity of weighing all vehicles,
including those vehicles now using
technologies that allow by-passing of
way stations; and (6) perhaps
conversely, the need for procedures that
help identify and capture the true
violator without requiring that every
commercial vehicle be stopped and
weighed.

In June 2002, the TRB provided to
Congress its mandated report on
commercial vehicle truck size and
weight, “‘Special Report 267, Regulation
of Weights, Lengths, and Widths of
Commercial Motor Vehicles.” In it, the
TRB called on the Congress to create an
independent public organization to lead
a broad-ranging program of research and
assessment of current truck size and
weight regulation; facilitate and support
extensive evaluations of changes
effected through State-conducted,
federally supervised pilot programs and
permit initiatives; and recommend
regulatory changes to the Secretary of
Transportation. The FHWA believes that
the significant scope of the program
changes proposed in the report and their
possible ramifications overshadows the
need for publication of the NPRM at this
time. The FHWA may address the issue
of revising truck size and weight
enforcement regulations at a later date
once the TRB report has been reviewed
and acted upon.

Conclusion

For the reasons stated above, the
FHWA is terminating this rulemaking
and closing the docket.

Authority: Sec. 123, Pub. L. 95-599, 92
Stat. 2689; 23 U.S.C. 127, 141, and 315; 49
U.S.C. 31111-31114; sec. 1023, Pub. L. 102—
240, 105 Stat. 1914; and 49 CFR 1.48 (b) (19),
(b) (23), (c) (1), and (c) (19).

Issued on: July 22, 2002.
Mary E. Peters,
Federal Highway Administrator.
[FR Doc. 02—-18907 Filed 7—25-02; 8:45 am]
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Revision of Income Tax Regulations
Under Sections 897, 1445, and 6109 To
Require Use of Taxpayer ldentifying
Numbers on Submissions Under the
Section 897 and 1445 Regulations

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations to require the use
of taxpayer identifying numbers on
submissions under sections 897 and
1445. The proposed regulations are
necessary to properly identify foreign
taxpayers for which submissions are
made for the reduction or elimination of
tax under sections 897 and 1445. The
proposed regulations also address
miscellaneous items, such as the
amendment to section 1445(e)(3) under
the Small Business Job Protection Act of
1996. This document also provides
notice of a public hearing on these
proposed regulations.

DATES: Electronic or written comments
and requests to speak (with outlines of
oral comments) at the public hearing
scheduled for November 13, 2002, must
be submitted by October 23, 2002.

ADDRESSES: Send submissions to:
CC:ITA:RU (REG-106876—-00), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. In the alternative,
submissions may be hand delivered
Monday through Friday between the
hours of 8 a.m. and 5 p.m. to:
CC:ITA:RU (REG-106876—-00), Courier’s
Desk, Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
DC. Alternatively, taxpayers may submit
comments electronically directly to the
IRS Internet site at www.irs.gov/regs.
The public hearing will be held in room
6718, Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Robert W.

Lorence, (202) 622—3860; concerning
submissions, the hearing, and/or to be
placed on the building access list to
attend the hearing, Treena Garrett, (202)
622-7180 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information
contained in this notice of proposed
rulemaking have been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)). Comments on the
collections of information should be
sent to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
W:CAR:MP:FP:S; Washington, DC
20224. Comments on the collections of
information should be received by
September 24, 2002.

The collections of information in this
proposed regulation are in §§1.1445—
2(d)(2) and 1.1445-3. The collections of
information relate to the requirement
that notices of nonrecognition or
applications for withholding certificates
be filed with the IRS with respect to (1)
dispositions of U.S. real property
interests that have been used by foreign
persons as a principal residence within
the prior 5 years and excluded from
gross income under section 121 and (2)
dispositions of U.S. real property
interests by foreign persons in deferred
like kind exchanges that qualify for
nonrecognition under section 1031. This
collection of information is necessary
for the proper performance of the
functions of the IRS because it notifies
the IRS of dispositions of U.S. real
property interests by foreign persons
that otherwise are subject to taxation
under section 897 and the collection of
a withholding tax under section 1445
except as provided in these provisions.
The likely respondents will be
individuals and business or other for-
profit institutions.

Estimated total annual reporting
burden: 600 hours.

The estimated annual burden per
respondent varies from 3 hours to 5
hours, depending on individual
circumstances, with an estimated
average of 4 hours.

Estimated number of respondents:
150.

Estimated annual frequency of
responses: On occasion.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
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unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

Under section 897, a foreign transferor
of a U.S. real property interest (USRPI)
is generally taxed on gain from the
disposition of the USRPI as if the
taxpayer were engaged in a U.S. trade or
business and as if such gain were
effectively connected with such trade or
business under section 871 or 882 (ECI).
As a means to ensure the collection of
the tax, the transferee of the USRPI
generally has a withholding tax
obligation under section 1445, which is
generally 10 percent of the amount
realized on the disposition. The
withholding agent must report and pay
over the tax withheld under section
1445 on Form 8288, “U.S. Withholding
Tax Return for Dispositions by Foreign
Persons of U.S. Real Property Interests”,
by the 20th day after the disposition of
the USRPI. The foreign transferor also
must report the gain subject to tax under
section 897 by filing a U.S. income tax
return. Any amounts withheld under
section 1445 are credited against the
foreign transferor’s U.S. tax liability.

Withholding under section 1445 can
be reduced or eliminated pursuant to
various nonrecognition provisions (e.g.,
certain reorganizations under section
368(a)), pursuant to an applicable U.S.
income tax treaty, by reason of the tax-
exempt status of the foreign transferor,
or in situations where the transferor’s
maximum tax liability under section
897 is less than the withholding tax. To
reduce or eliminate the amount to be
withheld under section 1445, either the
transferor or transferee (acting as the
withholding agent) may request a
withholding certificate from the IRS
citing the grounds for the reduction or
elimination of withholding and
including any supporting
documentation or other evidence
substantiating the request.

A withholding certificate that is
issued by the IRS prior to the
disposition of the USRPI serves to notify
the withholding agent that no
withholding or reduced withholding is
required. If an application for a
withholding certificate is submitted
before or on the date of the transfer (so
it is considered to be pending with the
IRS at the time of transfer), the

withholding agent is not required to file
the withholding tax return and pay over
the withholding tax until 20 days after
the date the IRS mails the withholding
certificate or notice of denial. See
§1.1445-1(c)(2)(A). An application for a
withholding certificate after the date of
transfer can be combined with an
application for an early claim for
refund. See § 1.1445-3(g).

Under section 6109(a)(1), Treasury
and the IRS have the authority to issue
regulations requiring taxpayers to obtain
taxpayer identifying numbers (TINs) for
placement on returns, statements, or
other documents for the purpose of
securing the proper identification of
taxpayers. Under the section 6109
regulations, which govern the extent to
which foreign persons must have TINs,
a foreign person is not required to have
a TIN for inclusion on a return,
statement, or other document, unless
the foreign person: (1) Has ECI at any
time during the taxable year, (2) has a
U.S. office, U.S. place of business, or a
U.S. fiscal or paying agent during the
taxable year, or (3) files a tax return, an
amended return, or a refund claim,
excluding information returns,
statements, or other documents. See
§301.6109-1(b)(2).

Explanation of Provisions

The sections 897 and 1445 regulations
do not require foreign transferors of
USRPIs to provide TINs on withholding
tax returns, applications for withholding
certificates, and other notices and
elections unless the foreign transferor
otherwise has previously obtained a
TIN. The IRS proposes to amend
regulations under sections 897 and 1445
(each discussed in greater detail below)
to require foreign transferors to include
TINs on such documents so that the IRS
can better identify the foreign taxpayer
and more easily match the applications,
withholding tax returns, notices, and
elections with the transferor’s tax return
for compliance purposes. For example,
the use of the foreign transferor’s TIN to
match the withholding tax return with
the foreign transferor’s income tax
return will facilitate verification of the
amount of withholding tax that the
foreign taxpayer may credit on its
return. The use of the foreign
transferor’s TIN also will facilitate
verification that the foreign transferor
files a U.S. tax return reporting the
transaction (which could be matched
against a withholding tax return and any
application for a withholding certificate
that has been filed).

In most cases, the requirement of
including a TIN under the proposed
regulations will not impose a new
obligation on the foreign person. Such

foreign person typically will be required
to file a tax return for the year in which
the property was sold, which requires
the foreign person to obtain a TIN at that
time. Accordingly, the proposed
regulations simply would accelerate the
time by which the foreign person is
required to obtain a TIN. The IRS is
considering ways to facilitate obtaining
TINs in connection with transactions
subject to section 897 and 1445. For
example, the IRS is considering
approaches for combining an
application for a reduced withholding
certificate under § 1.1445-3 with an
application for a TIN.

1. Section 6109 Regulations

Under section 6109, every person who
makes a return, statement, or other
document is required to furnish its TIN
as required by regulation. Under the
section 6109 regulations, a foreign
person generally is required to have a
TIN if (1) the foreign person has ECI at
any time during the taxable year; (2) the
foreign person has a U.S. office or place
of business or a U.S. fiscal or paying
agent during the taxable year; (3) the
foreign person files a tax return,
amended return, or a refund claim
(excluding information returns,
statements, or documents). § 301.6109—
1(b)(2). A person is required to furnish
the TIN of another person (including a
foreign person) when filing a return,
statement, or other document which
requires the TIN of the other person,
and the other person is required to have
a TIN under the section 6109
regulations. If the person does not know
the TIN of the other person, the first
person must request it, and if this
request is denied, then the first person
must file an affidavit with the filing so
stating. See § 301.6109-1(c).

The IRS and Treasury propose to
amend the section 6109 regulations to
include a specific reference to the new
provisions requiring TINs for foreign
taxpayers under sections 897 and 1445.
The section 6109 regulations would be
amended to provide that foreign persons
will be required to have TINs for
placement on any return, statement, or
other document required by the
regulations under section 897 or section
1445. See §301.6109-1(b)(2). The
section 6109 regulations also would be
amended to provide that another person
(e.g., the transferee as withholding
agent) making a return, statement, or
other document will be required to
furnish the TIN of a foreign person as
required by the regulations under
section 897 or section 1445. See
§301.6109-1(c).
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2. Section 1445 Regulations
(a) Section 1.1445-1

In connection with the withholding
requirements under section 1445, the
transferee generally must report and pay
over any tax withheld by the 20th day
after the date of the transfer. § 1.1445—
1(b)(1). Form 8288 “Withholding Tax
Return” and Form 8288—A ‘‘Statement
of Withholding” are used for this
purpose. Form 8288—A serves as a
receipt of withholding tax reported and
paid over and is stamped by the IRS
upon receipt and mailed to the
transferor. The transferor must attach
the Form 8288-A to its U.S. income tax
return to verify the amount of
withholding tax creditable on its return.

Under § 1.1445-1(d), Forms 8288 and
8288—A only require the TIN of the
transferor and the transferee to the
extent the transferor and transferee
otherwise have TINs. If the transferee is
a U.S. person it will have a TIN, and if
the transferee is a foreign person, it
must have or obtain a TIN under the
section 6109 regulations when filing a
Form 8288 (which is considered to be a
tax return). A foreign transferor,
however, will not have a TIN for
placement on the Forms 8288 and 8288—
A, unless it is otherwise required to
have one under the section 6109
regulations (e.g., the foreign person
otherwise has ECI). The section 1445
regulations will be amended to provide
that the transferors and transferees must
have TINs for placement on the Forms
8288 and 8288—-A.

Finally, the section 1445 regulations
provide for various documents
(including applications for withholding
certificates) to be sent to the Assistant
Commissioner (International). Section
1.1445-1(g)(10) provides the address of
the Assistant Commissioner
(International). Because of the
restructuring of the IRS, the Office of the
Assistant Commissioner (International)
no longer exists, and its duties regarding
the administration of the section 1445
regulations are performed, in general, by
the Philadelphia Service Center. Section
1.1445-1(g)(10) and other provisions in
the section 1445 regulations will be
amended to reflect this change.

(b) Section 1.1445-2

Under § 1.1445-2(d)(2), a transferee is
not required to withhold under section
1445, if, by reason of a nonrecognition
provision of the Internal Revenue Code
or a U.S. income tax treaty provision,
the transferor is not required to
recognize gain or loss with respect to
the transfer. The transferor must notify
the transferee of the nonrecognition
provision or treaty provision, and the

transferee must provide a copy of the
transferor’s notice to the IRS by the 20th
day after the date of the transfer. Section
1.1445-9T specifies the information the
notice must contain, such as identifying
information of the transferor, a
description of the transaction, and a
brief summary of the law and facts
supporting the claim of nonrecognition
of gain on the transaction. The notice is
required to include a TIN of the
transferor only if the foreign transferor
otherwise has a TIN. The notice
forwarded by the transferee to the IRS
must include a cover letter identifying
the transferee. The transferee must
include its TIN on the cover letter only
if it has one.

The proposed regulations would
withdraw section 1.1445-9T and
incorporate it into § 1.1445-2(d)(2). In
addition, the information required for
inclusion on the notice would be
revised to provide that the transferor
must have a TIN for inclusion on the
notice of nonrecognition. The
regulations also would be amended to
provide that the transferee must have a
TIN for placement on the cover letter.

Certificates of Non-Foreign Status Under
§1.1445-2

Under § 1.1445-2(b), no withholding
is required under section 1445 if the
transferor of a U.S. real property interest
is not a foreign person. If the transferor
provides a certificate of non-foreign
status to the transferee of the U.S. real
property interest prior to or at the time
of the transfer, the transferee is not
required to withhold under section
1445(a). The certificate of non-foreign
status must certify that the transferor is
not a foreign person, must set forth the
transferor’s name, identifying number
and address, and must contain the
transferor’s signature under penalties of
perjury.

The IRS is considering requiring Form
W-9 to be used as certificates of non-
foreign status under § 1.1445-2(b). Form
W-9 generally contains the same
information as a certificate of non-
foreign status and currently is used in
the context of section 1441 withholding
to determine a taxpayer’s non-foreign
status. Because Form W—9 is not now
required in real estate transactions and
because payments with respect to real
estate transactions are exempt from
backup withholding under § 31.3406(g)—
2(e) (although Form W-9 can be used to
provide the TIN of the seller to the
reporting person required to report the
transaction on Form 1099 under
§ 1.6045-4(1)), the IRS requests
comments on the use of Form W-9 in
real estate transactions to avoid
withholding under section 1445. The

IRS believes that the use of Form W-9
could ease compliance with section
1445.

(c) Section 1.1445-3

Section 1.1445-3 provides procedures
for the reduction or elimination of
withholding under section 1445
pursuant to a withholding certificate
issued by the IRS. A withholding
certificate may be issued by the IRS in
cases where the transferor is exempt
from U.S. tax, the transferor’s maximum
tax liability under section 897 is less
than the withholding tax, or where the
transferor or transferee enters into an
agreement for the payment of tax with
the IRS. A withholding certificate that is
applied for prior to or on the date of the
transfer notifies the transferee that
reduced or no withholding is required.
A withholding certificate that is applied
for after a transfer has been made may
authorize a normal refund or an early
refund. Either the transferor or
transferee may apply for a withholding
certificate.

Section § 1.1445-3(b)(2) identifies the
information that must be furnished on
an application for a withholding
certificate. It includes the name and
address of the transferee and the
transferee’s TIN, but only if the
transferee has a TIN. It also includes the
name and address of all other parties to
the transaction (e.g., transferors) and
their TINs, but only if they have TINs.
The applicant must determine if each
party has a TIN, and if none exists for
a particular party, the application must
so state. The regulations would be
amended to provide that the transferee
and all other parties (e.g., transferors)
must have TINs for placement on an
application for a withholding certificate.
The regulations would further provide
that the application will be denied if the
TINs of all the parties are not provided.

(d) Section 1.1445-5

Under § 1.1445-5, special rules are
provided concerning withholding
required under section 1445(e) on
distributions and other transactions
involving domestic or foreign
corporations, partnerships, trusts, and
estates. Paragraph (b)(2) provides that
no withholding is required for transfers
of a USRPI described in section 1445(e)
if no gain or loss is required to be
recognized by a foreign person under a
nonrecognition provision of the Internal
Revenue Code or a provision of a U.S.
income tax treaty. The entity or
fiduciary otherwise required to
withhold must deliver a notice of the
nonrecognition transfer to the IRS by the
20th day after the transfer of the USRPI.
The entity or fiduciary may obtain a
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withholding certificate from the IRS to
confirm the applicability of a
nonrecognition provision, but is not
required to do so.

The notice of a nonrecognition
transfer delivered to the IRS must
contain a description of the transfer and
a supporting explanation of the claim of
nonrecognition treatment, as well as
identifying information of the entity or
fiduciary submitting the notice and each
foreign person with respect to which
withholding would otherwise be
required. The TINs of the entity or
fiduciary and each foreign person are
required to be furnished only if such
persons otherwise have TINs. The
regulations under § 1.1445-5(b)(2)(ii)
would be amended to provide that the
entity or fiduciary and all foreign
persons must have TINs to be furnished
on the notice of nonrecognition.

(e) Section 1.1445-6

Section 1.1445-6 provides procedures
for obtaining a withholding certificate
for distributions and other transactions
involving domestic or foreign
corporations, partnerships, trusts, and
estates subject to withholding tax under
section 1445(e) and § 1.1445-5. The
procedures for obtaining a withholding
certificate are modeled after § 1.1445-3,
which provides the procedures for
obtaining a withholding certificate
under section 1445(a). Hence, the entity
or fiduciary (acting as withholding
agent) or the foreign taxpayer subject to
section 897 can apply for a withholding
certificate on the basis that the foreign
person is exempt from U.S. tax, the
transferor’s maximum tax liability under
section 897 is less than the withholding
tax, or an agreement is entered into by
the transferor or transferee for the
payment of tax.

Section 1.1445-6(b) identifies the
information that must be furnished on
an application for a withholding
certificate. It includes the name, address
of the foreign taxpayer subject to section
897 and the foreign taxpayer’s TIN, but
only if the taxpayer otherwise has a TIN.
The regulations will be amended to
require the foreign taxpayer to have a
TIN for placement on an application for
a withholding certificate.

3. Section 897 Regulations
(a) Section 1.897-3

Section § 1.897-3 provides rules
enabling a foreign corporation to make
a section 897(i) election to be treated as
a domestic corporation for purposes of
sections 897 and 1445. A foreign
corporation making a section 897(i)
election is subject to all of the rules
under section 897 and 1445 that apply

to domestic corporations. For example,
if a foreign corporation that has made
the section 897(i) election is a USRPHC,
interests in it are USRPIs that are subject
to taxation under section 897 and
withholding tax under section 1445. A
foreign corporation that makes an
election under section 897(i) is not
treated as a domestic corporation for
purposes of any other provision of the
Code or regulations, except to the extent
that it is required to consent to such
treatment as a condition of making the
election.

The election under section 897(i)
must include the name, address, and
place and date of incorporation of the
foreign corporation and the foreign
corporation’s TIN but only if the foreign
corporation otherwise has a TIN. The
regulations would be amended to
require the electing foreign corporation
to have a TIN for placement on the
election.

(b) Section 1.897-5T

Section § 1.897-5T provides that
certain distributions of USRPIs (which
otherwise qualify for nonrecognition
treatment) are not subject to section 897
if any gain from a subsequent
disposition of the USRPIs would be
included in gross income of the
distributee or transferee receiving the
USRPI in the distribution. See, e.g.,
§1.897-5T(c)(2)(i). An interest will be
considered subject to U.S. tax upon its
subsequent disposition only if certain
reporting requirements are satisfied. See
§1.897-5T(d)(1)(i). Under the reporting
requirements, the distributor must file
an income tax return for the taxable year
of the distribution. The person filing the
return must attach a document
describing the distribution or exchange,
including the name and address of the
distributee, and its TIN, but only to the
extent it has one. See § 1.897—
5T(d)(1)(iii).

The regulations would be amended to
require that the document attached to
the return includes the TIN of the
distributee. This is necessary to
properly identify the foreign distributee
which will be subject to section 897
upon a subsequent disposition of the
USRPL

4. Miscellaneous Items
(a) Section 1445(e)(3)

Section 1445(e)(3) provides that if a
domestic corporation which is a U.S.
real property holding corporation (or at
any time during the preceding five year
period was a U.S. real property holding
corporation) distributes property to a
foreign shareholder in redemption of
stock under section 302 or in

liquidation of the corporation, the
corporation must withhold 10 percent of
the amount distributed to the foreign
shareholder. Withholding is not
required if the domestic corporation was
“purged” of its U.S. real property
holding corporation status by disposing
of all of its U.S. real property interests
within the prior five-year period and
recognizing gain (if any) pursuant to
section 897(c)(1)(B).

Section 1445(e)(3) was amended by
the Small Business Job Protection Act of
1996 (Pub. L. 104-188, Sec. 1704(c)) to
provide that similar rules apply in the
case of any distribution to which section
301 applies and which is not made out
of earnings and profits of the domestic
corporation. Because a section 301
distribution by a domestic corporation
to a foreign shareholder is also governed
by section 1441 (or 1442 or 1443), the
section 1441 regulations provide
coordination rules between withholding
under sections 1445 and 1441 (or 1442
or 1443) in the case of section 301
distributions to foreign shareholders by
a domestic corporation which is a U.S.
real property holding corporation or was
one at any time within the prior five-
year period. See § 1.1441-3(c)(4).

In general, § 1.1441-3(c)(4) provides
that a domestic corporation may elect to
withhold on the entire distribution
under section 1441 (or 1442 or 1443),
and not under section 1445, regardless
of whether a portion of the distribution
constitutes a return of basis or capital
gain. Alternatively, a domestic
corporation may elect to withhold under
both sections 1445 and 1441 (or 1442 or
1443), in which case the domestic
corporation must withhold under
section 1441 (or 1442 or 1443) on the
portion of the distribution that is
estimated to be a dividend under
§1.1441-3(c)(2)(ii)(A) and must
withhold under section 1445(¢)(3) on
the remainder of the distribution. A
domestic corporation may withhold a
reduced amount on the distribution
under section 1445(e)(3) by obtaining a
withholding certificate establishing that
the amount of capital gain under section
301(c)(3) is less than the withholding
tax otherwise due under section
1445(e)(3).

Section 1.1445-5(e) currently
provides that if a domestic corporation,
the stock of which is a U.S. real
property interest, distributes property to
a foreign shareholder in a redemption of
stock under section 302 or in
liquidation of the corporation, the
domestic corporation must withhold 10
percent of the fair market value of the
property distributed to the foreign
shareholder. Section 1.1445-5(e) would
be amended to provide that withholding
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is required in the case of a distribution
of property under section 301(c). A
cross-reference to § 1.1441-3(c)(4),
which provides the coordination rules
for withholding between sections 1445
and 1441 (or 1442 or 1443), is provided.

(b) Section 121 Exclusion

Prior to the Taxpayer Relief Act of
1997 (Pub. L. 105-34; 111 Stat. 788)
(TRA 97), section 121 provided a one-
time exclusion from gross income up to
$125,000 for certain gains from the sale
of a principal residence by a taxpayer
that was 55 years or older. The
amendment of section 121 under TRA
97 expanded the exclusion to all
taxpayers (not just those 55 years of age
and older) and increased the amount of
the exclusion to $250,000 (or $500,000,
in the case of a husband and wife filing
a joint return). Section 121(e) denies the
exclusion to nonresident alien taxpayers
who expatriated from the United States
and are subject to the provisions of
section 877(a).

For section 121 to apply, the taxpayer
must have owned and used the property
as a personal residence for periods
aggregating 2 years or more during the
5-year period ending on the date of the
sale. Section 121(a). An alien individual
who owns and has used a U.S. real
property interest as a personal residence
during the 5-year period prior to the
date of sale may nevertheless be a
nonresident alien at the time of sale and
subject to sections 897 and 1445. In
addition, certain alien individuals (for
example, full-time diplomats or
employees of international
organizations), who may own and use a
U.S. real property interest as a personal
residence at the time of sale, are treated
as nonresident alien individuals for tax
purposes under section 7701(b).

In connection with the amendments
to section 121, section 1034 was
repealed. Section 1034 had provided for
nonrecognition of gain upon the sale of
a personal residence provided that
another personal residence of greater
value was purchased within a specified
period of time. Prior to the repeal of
section 1034, withholding agents could
rely on a notice of nonrecognition under
§1.1445-2(b)(2) on certain section 1034
exchanges because section 1034
exchanges were treated as
nonrecognition exchanges for purposes
of sections 897 and 1445. See §1.897—
6T(a)(5). Section 121 is not treated as a
nonrecognition exchange for purposes
of sections 897 and 1445. See §1.897—
6T(a)(2). Therefore, withholding agents
cannot rely on a notice of
nonrecognition under § 1.1445-2(b)(2)
with respect to the section 121
exclusion, and dispositions of personal

residences entitled to the section 121
exclusion are not entitled to a reduction
in withholding absent a withholding
certificate. Accordingly, the
withholding certificate provisions of

§ 1.1445-3(c) are proposed to be
amended to provide that a claimed
adjustment to the maximum tax liability
on the disposition of a U.S. real
property interest will include the
section 121 exclusion if the claim
includes information establishing that
the transferor is entitled to the benefits
of section 121. Because section 1034 has
been repealed, the following regulatory
provisions concerning section 1034 will
be withdrawn effective on the date of its
repeal: § 1.897-6T(a)(5), § 1.897—
6T(a)(7), Examples 2 and 3, and
§1.1445-9T(b)(6).

(c) Section 1031 Like-Kind Exchanges

Section 1031(a) provides for the
nonrecognition of gain or loss on the
exchange of like-kind property which is
held for productive use in a trade or
business or held for investment. Section
1031(a)(3) provides for the exchange of
like-kind property in deferred
exchanges, where the taxpayer has 45
days after it relinquishes the property to
the transferee to identify replacement
property and the transferee has until the
earlier of 180 days or the due date of the
tax return for the year of transfer to
deliver such property to the transferor.
In cases where there is a simultaneous
exchange of like-kind U.S. real property
interests, the foreign transferor can
provide a notice of recognition under
§1.1445-2(d)(2) to the transferee, and
the transferee can rely on such notice
because the like-kind exchange will be
fully completed on the day of the
exchange.

In the case of a deferred like-kind
exchange of U.S. real property interests,
the issue has been raised whether the
transferee can rely on a notice of
nonrecognition under § 1.1445-2(d)(2)
when the exchange is not completed
(because of the 45 day and 180 day rule)
and the determination of nonrecognition
is not known by the 20th day after
receipt of the relinquished property by
the transferee (when it has the
obligation to pay withholding tax and
file a withholding tax return, Form
8288). It has been the view of the IRS
and Treasury that the transferee cannot
rely on a notice of nonrecognition in the
case of a deferred like-kind exchange,
because the transferee cannot be assured
that the exchange will qualify for
nonrecognition treatment under section
1031. Although § 1.1445-2(d)(2) does
not apply to section 1031 transactions,
taxpayers have requested withholding
certificates under § 1.1445-3 in the case

of deferred like-kind exchanges. This
practice will be incorporated in the
regulations by amending § 1.1445-3(c)
to provide that taxpayers may obtain
withholding certificates in the case of
deferred like-kind exchanges under
section 1031(a)(3) (see also the safe-
harbor for reverse like-kind exchanges
under Rev. Proc. 2000-37, 2000—40
L.R.B. 308).

(d) Transfers By an Entity Treated as a
Disregarded Entity for U.S. Tax
Purposes

Under § 1.1445-2(a), a transferee
generally has the duty to withhold
under section 1445(a) if the transferor is
a foreign person and the transferee is
acquiring a U.S. real property interest. A
transferee generally is not required to
withhold under section 1445(a) if the
transferee receives a certificate of non-
foreign status from the transferor
without actual knowledge (or notice
from an agent of the transferor or
transferee) that the certificate is false.
§1.1445-2(b)(2). While the transferee is
not required to request a certificate of
non-foreign status and may rely on other
means to determine the non-foreign
status of the transferor, the transferee
will be subject to the liability imposed
under section 1445 if the transferor is in
fact a foreign person and the transferor
has not received a certificate of non-
foreign status. § 1.1445-2(b)(1). Thus,
the transferee may demand a certificate
of non-foreign status and is entitled to
withhold under section 1445 if a
certificate of non-foreign status is not
provided. Id.

Taxpayers have inquired about the
operation of sections 897 and 1445
where the legal entity transferring a U.S.
real property interest is disregarded as
an entity separate from its owner for
U.S. tax purposes, for example, under
§301.7701-3 (disregarded entity). If the
transferor is a disregarded entity, the
owner (and not the entity) is treated as
the transferor of property for U.S. tax
purposes, including sections 897 and
1445. See, e.g., §301.7701-3(a).
Accordingly, if a disregarded entity
disposes of a U.S. real property interest
and its owner is a foreign person, the
foreign person is treated as the
transferor of the property and is subject
to tax under sections 897 and 1445. If
a disregarded entity disposes of a U.S.
real property interest and its owner is a
U.S. person, then the U.S. person is the
transferor of the property and may
provide a certificate of non-foreign
status.

In order to clarify the treatment of
disregarded entities, the regulations are
amended to provide that a disregarded
entity may not provide a certificate of
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non-foreign status because the
disregarded entity is not the transferor.
The sample certifications which an
entity may provide to the transferee
with respect to its non-foreign status (as
provided in § 1.1445-2(b)(2)) are
amended to include a certification that
the entity is not a disregarded entity for
U.S. tax purposes.

Proposed Effective Date

These regulations are proposed to
apply to transactions occurring 30 days
or more after the date final regulations
are published in the Federal Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because these
regulations do not impose a collection
of information on U.S. small entities,
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, this notice
of proposed rulemaking will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,

consideration will be given to any
written comments (preferably a singed
original and eight (8) copies) that are
submitted timely to the IRS. The IRS
and Treasury request comments on the
clarity of the proposed regulations and
how they may be made easier to
understand. All comments will be
available for public inspection and
copying.

A public hearing has been scheduled
for November 13, 2002, beginning at 10
am, in room 6718, Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC. Because of access
restrictions, visitors will not be
admitted beyond the Internal Revenue
Building lobby more than 30 minutes
before the hearing starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons that wish to present oral
comments at the hearing must submit
timely written comments and an outline
of the topics to be discussed and the
time to be devoted to each topic
(preferably a signed original and eight
(8) copies) by October 23, 2002.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these
regulations is Robert W. Lorence, Jr., of
the Office of Associate Chief Counsel
(International). However, other

personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting, and
recordkeeping requirements.

26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1— INCOME TAXES

1. The authority for part 1 continues
to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

2.1In §1.897—1, paragraph (p), the first
sentence is amended by adding the
language ““or the identification number
assigned by the Internal Revenue
Service (see § 301.6109-1 of this
chapter)” immediately after the
language “United States social security
number’.

3. Section 1.897-2 is amended as
follows:

For each of the paragraphs listed in
the first column, remove the language in
the second column and add in its place
the language in the third column:

Paragraphs

Remove

Add

@M)(@0)(®B)

(9)(2)(i), fourth sentence of concluding text im-
mediately following paragraph (g)(1)(i)(B).
(9)(1)(iii) heading
(9)(L)(iii)(A), first, fourth, and last sentences ...
(9)(1)(iii)(A), third sentence

(9)(1)(iii)(B) heading
(9)(1)(iii)(B) introductory text
(9)(1)(iii)(B) concluding text immediately fol-
lowing (g)(1)(iii)(B)(2).
(9)(1)(iii)(C) both places it appears ..
(9)(1)(iii)(D) heading
(9)(1)(ii)(D)
(@)()()(B)
(9)(2)(iii) heading
(9)(2)(iii)(A), first, fourth, and fifth sentence
(both places it appears).
(9)(2)(iii)(A), third sentence

(9)(2)(iii)(B) heading
(9)(2)(iii)(B) introductory text
(9)(2)(iii)(B) concluding text immediately fol-

lowing (9)(2)(ii))(B)(2).

Director, Foreign Operations District (“Direc-
tor”).

DIFECIOT ..ottt

Director

DIFECIOT .ot

Director, Foreign Operations District; 1325 K
St. NW.; Washington, DC 20225.

Director’s
Director
Director

Director
Director
Director
Director
Director
Director

Director, Foreign Operations District; 1325 K
St. NW.; Washington, DC 20225.

Director's
Director
Director

Commissioner, Small Business/Self Employed
Division (SB/SE).
Commissioner.

Commissioner.

Commissioner.

Commissioner, Small Business/Self Employed
Division (SB/SE); S C3-413 NCFB, 500
Ellin Road, Lanham, MD 20706.

Commissioner’s.

Commissioner.

Commissioner.

Commissioner.
Commissioner.
Commissioner.
Commissioner.
Commissioner.
Commissioner.

Commissioner, Small Business/Self Employed
Division (SB/SE); S C3-413 NCFB, 500
Ellin Road, Lanham, MD 20706.

Commissioner’s.

Commissioner.

Commissioner.
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Paragraphs

Remove

Add

(9)(2)(iii)(C), first and second sentences
(9)(2)(iii)(D) heading
(9)(2)(iii)(D)
(9)(2)(iv), fourth sentence .
(h)(2)(v), third sentence

(h)(4)(ii), first sentence

Director

Director

Director

Director

Assistant Commissioner. (International), Direc-
tor, Office of Compliance, OP:I:C:E:6686,
950 L’Enfant Plaza South, SW, COMSAT
Building, Washington, DC 20024.

Assistant Commissioner (International), Direc-
tor, Office of Compliance, OP:I:C:E:6686,
950 L’Enfant Plaza South, SW, COMSAT
Building, Washington, DC 20024.

Commissioner.

Commissioner.

Commissioner.

Commissioner.

Director, Philadelphia Service Center, P.O.
Box 21086, Drop Point 8731, FIRPTA Unit,
Philadelphia, PA 19114-0586.

Director, Philadelphia Service Center, P.O.
Box 21086, Drop Point 8731, FIRPTA Unit,
Philadelphia, PA 19114-0586.

4. Section 1.897-3 is amended as follows:
1. For each of the paragraphs listed in the first column, remove the language in the second column and add
in its place the language in the third column:

Paragraphs

Remove

Add

(C), INtroductory teXt .....cccceevvveeerieeeeciee e

(c)(1), introductory text, last sentence ...............
(d)(1), fourth sentence
(d)(2)(i), penultimate sentence ...
(H(1), second sentence

(H(2), fifth sentence
(9)(1), second sentence

Director of the Foreign Operations District,
1325 K St., NW., Washington, DC 20225.

which must set forth ..o

Foreign Operations District

Director, Foreign Operations District

Director, Foreign Operations District, 1325 K
St., NW., Washington, DC 20225.

Foreign Operations District
Director of the Foreign Operations District

Director, Philadelphia Service Center, P.O.
Box 21086, Drop Point 8731, FIRPTA Unit,
Philadelphia, PA 19114-0586.

which must contain all the following informa-
tion.

Philadelphia Service Center.

U.S. Treasury.

Director, Philadelphia Service Center, P.O.
Box 21086, Drop Point 8731, FIRPTA Unit,
Philadelphia, PA 19114-0586.

Philadelphia Service Center.

Director, Philadelphia Service Center.

2. In paragraph (c)(1)(i), remove the
parenthetical “(if any)” after the words
“identifying number’.

5. Section 1.897-5 is added to read as
follows:

§1.897-5 Corporate distributions.

(a) through (d)(1)(iii)(E) [Reserved].
For further guidance, see § 1.897-5T(a)
through (d)(1)(iii)(E).

(d)(1)(iii)(F) Identification by name
and address of the distributee or
transferee, including the distributee’s or
transferee’s taxpayer identification
number;

(d)(1)(iii)(G) through (d)(4) [Reserved].
For further guidance, see § 1.897—
5T(d)(1)(iii)(G) through (d)(4).

(e) Effective date. This section is
applicable to transfers and distributions
after 30 days after publication of final
regulations in the Federal Register.

6.In §1.897-5T, paragraph
(d)(1)(iii)(F) is revised to read as
follows:

§1.897-5T Corporate distributions
(temporary).
d) * * % (1) * * *

(111) * % %

(F) [Reserved]. For further guidance,
see §1.897-5(d)(1)(iii)(F).

* * * * *

§1.897-6T [Amended]

7. Section 1.897—6T is amended as
follows:

1. In paragraph (a)(2), second
sentence, the language ”’, 1034” is
removed.

2. Paragraph (a)(5) is removed and
reserved.

3. Paragraph (a)(7), Example 2 and
Example 3 are removed and reserved.

8. Section 1.1445-1 is amended as
follows:

1. In paragraph (c)(1), second
sentence, remove the language “filed
with the Internal Revenue Service
Center, Philadelphia, PA 19255 and
add in its place the language ‘““filed at
the location as provided in the
instructions to Forms 8288 and 8288—

2. In paragraph (c)(2)(i)(B), second
sentence, remove the phrase “,if any,”
after the words ‘““taxpayer identification
number”’.

3. In paragraphs (d)(1)(i) and (d)(1)(ii),
remove the parenthetical “(if any)” after
the words ““identifying number”.

4. In paragraphs (d)(2)(i), (d)(2)(iv)(B),
and (d)(2)(vi)(B), remove the
parenthetical “(if any)” after the words
“identifying number”.

5. Paragraphs (g)(9) and (g)(10) are
revised.

The revisions read as follows:

§1.1445-1 Withholding on dispositions of
U.S. real property interests by foreign
persons: In general.

* * * * *

(g) * * *

(9) Identifying number. Pursuant to
§ 1.897-1(p), an individual’s identifying
number is the social security number or
the identification number assigned by
the Internal Revenue Service (see
§301.6109-1 of this chapter). The
identifying number of any other person
is its United States employer
identification number.

(10) Address of the Director,
Philadelphia Service Center. Any
written communication directed to the
Director, Philadelphia Service Center is
to be addressed as follows: P.O. Box
21086, Drop Point 8731, FIRPTA Unit,
Philadelphia, PA 19114-0586.

9. Section 1.1445-2 is amended as
follows:

1. Paragraph (b)(2)(iii) is redesignated
as paragraph (b)(2)(iv), and new
paragraph (b)(2)(iii) is added.

2. Newly designated paragraph
(b)(2)(iv)(B) is revised.

3. In paragraph (d)(2)(i)(B), the
language ““Assistant Commissioner
(International)” is removed, and
“Director, Philadelphia Service Center”
is added in its place, and the
parenthetical “(if any),” is removed after
the words ““identifying number”.
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4. Paragraphs (d)(2)(iii) and (d)(2)(iv)
are added immediately following the
concluding text following paragraph
(d)(2)(E)(B).

5. In paragraphs (d)(3)(iii)(A)(2) and
(d)(3)(iii)(A)(3), the parenthetical “(if
any)” is removed after the words
“identifying number”’.

The revision and additions read as
follows:

§1.1445-2 Situations in which withholding
is not required under section 1445(a).

* * * * *

* x %

ORES

(iii) Disregarded entities. A
disregarded entity may not certify that
it is the transferor of a U.S. real property
interest, as the disregarded entity is not
the transferor for U.S. tax purposes,
including sections 897 and 1445.
Rather, the owner of the disregarded
entity is treated as the transferor of
property and must provide a certificate
of non-foreign status to avoid
withholding under section 1445. A
disregarded entity for these purposes
means an entity that is disregarded as an
entity separate from its owner under
§ 301.7701-3 of this chapter, a qualified
REIT subsidiary as defined in section
856(1), or a qualified subchapter S
subsidiary under section 1361(b)(3)(B).
Any domestic entity must include in its
certification of non-foreign status with
respect to the transfer a certification that
it is not a disregarded entity.

(iv) R

(B) Entity transferor.

“Section 1445 of the Internal Revenue
Code provides that a transferee of a U.S. real
property interest must withhold tax if the
transferor is a foreign person. For U.S. tax
purposes (including section 1445), the owner
of a disregarded entity (which has legal title
to a U.S. real property interest under local
law) will be the transferor of the property and
not the disregarded entity. To inform the
transferee that withholding of tax is not
required upon the disposition of a U.S. real
property interest by [name of transferor] , the
undersigned hereby certifies the following on
behalf of [name of the transferor]:

1. [Name of transferor] is not a foreign
corporation, foreign partnership, foreign
trust, or foreign estate (as those terms are
defined in the Internal Revenue Code and
Income Tax Regulations);

2. [Name of transferor] is not a disregarded
entity as defined in § 1.1445-2(b)(2)(iii);

3. [Name of transferor]’s U.S. employer
identification number is ; and

4. [Name of transferor]’s office address is

[Name of transferor] understands that this
certification may be disclosed to the Internal
Revenue Service by transferee and that any
false statement contained herein could be
punished by fine, imprisonment, or both.

Under penalties of perjury I declare that I
have examined this certification and to the

best of my knowledge and belief it is true,
correct, and complete, and I further declare
that I have authority to sign this document
on behalf of [name of transferor].
[Signature(s) and date]
[Title(s)]”
* * * * *

* % %

{g)) * % %

(iii) Contents of the notice. No
particular form is required for a
transferor’s notice to a transferee that
the transferor is not required to
recognize gain or loss with respect to a
transfer. The notice must be verified as
true and signed under penalties of
perjury by the transferor, by a
responsible officer in the case of a
corporation, by a general partner in the
case of a partnership, and by a trustee
or equivalent fiduciary in the case of a
trust or estate. The following
information must be set forth in
paragraphs labeled to correspond with
the designation set forth as follows—

(A) A statement that the document
submitted constitutes a notice of a
nonrecognition transaction or a treaty
provision pursuant to the requirements
of §1.1445-2(d)(2);

(B) The name, identifying number,
and home address (in the case of an
individual) or office address (in the case
of an entity) of the transferor submitting
the notice;

(C) A statement that the transferor is
not required to recognize any gain or
loss with respect to the transfer;

(D) A brief description of the transfer;
and

(E) A brief summary of the law and
facts supporting the claim that
recognition of gain or loss is not
required with respect to the transfer.

(iv) No notice allowed. The provisions
of this paragraph (d)(2) do not apply to
exclusions from income under section
121 and to non-simultaneous like-kind
exchanges under section 1031 where the
transferee cannot determine that the
exchange has been completed and all
the conditions for nonrecognition have
been satisfied at the time it is otherwise
required to pay the section 1445
withholding tax and file the
withholding tax return (Form 8288,
“U.S. Withholding Tax Return for
Dispositions by Foreign Persons of U.S.
Real Property Interests”). In these cases,
the transferee is excused from
withholding only upon the timely
application for and receipt of a
withholding certificate under § 1.1445—
3 (see § 1.1445-3(b)(5) and (6) for
specific rules applicable to transactions
under sections 121 and 1031).

* * * * *

10. Section 1.1445-3 is amended as

follows:

1. For each of the paragraphs listed in
the column below, remove the language
““Assistant Commissioner
(International)”, and add ‘‘Director,
Philadelphia Service Center” in its
place.

Paragraphs

(b)(1), first sentence

(£)(1), first sentence

(f)(2)(iii), heading

(f)(2)(ii), first sentence

(g), third sentence, introductory text

2. In paragraph (b)(1), last sentence,
remove the language “‘of this section”
and add “, and to the extent applicable,
paragraph (b)(5) or (6) of this section” in
its place.

3. Paragraph (b)(2) is revised.

4. Paragraphs (b)(5) and (b)(6) are
added.

5. In paragraphs (f)(3)(i) and (g)(1),
remove the parenthetical “(if any)” after
the words ““identifying number”.

The revision and additions read as
follows:

§1.1445-3 Adjustments to amount
required to be withheld pursuant to
withholding certificate.

* * * * *

(b) * * *
(2) Parties to the transaction. The
application must set forth the name,
address, and identifying number of the
person submitting the application
(specifying whether that person is the
transferee or transferor), and the name,
address, and identifying number of
other parties to the transaction
(specifying whether each such party is
a transferee or transferor). The Service
will deny the application if complete
information, including the identifying
numbers of all the parties, is not
provided. Thus, for example, the
applicant should determine if an
identifying number exists for each party,
and, if none exists for a particular party,
the applicant should notify the
particular party of the obligation to get
an identifying number before the
application can be submitted to the
Service. The address provided in the
case of an individual must be that
individual’s home address, and the
address provided in the case of an entity
must be that entity’s office address. A
mailing address may be provided in
addition to, but not in lieu of, a home
address or office address.

(5) Special rule for exclusions from
income under section 121. A
withholding certificate may be sought
on the basis of a section 121 exclusion
as a reduction in the amount of tax due
under paragraph (c)(2)(v) of this section.
The application must include
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information establishing that the
transferor, who is a nonresident alien
individual at the time of the sale (and
is therefore subject to sections 897 and
1445) is entitled to claim the benefits of
section 121. For example, a claim for
reduced withholding as a result of
section 121 must include information
that the transferor occupied the U.S. real
property interest as his or her personal
residence for the required period of
time.

(6) Special rule for like-kind
exchanges under Section 1031. A
withholding certificate may be
requested with respect to a like-kind
exchange under section 1031 as a
transaction subject to a nonrecognition
provision under paragraph (c)(2)(ii) of
this section. The application must
include information substantiating the
requirements of section 1031. The IRS
may require additional information
during the course of the application
process to determine that the
requirements of section 1031 are
satisfied. In the case of a deferred like-
kind exchange, the transferee is excused
from withholding only if the transferee
or transferor submits an application for
a withholding certificate prior to or on
the date of transfer, in which case the
withholding tax will be placed in
escrow pursuant to procedures
established by the IRS and ultimately
paid to the IRS if the withholding
certificate is denied or released for the
benefit of the taxpayer if the
withholding certificate is granted. See
§ 1.1445-1(c)(2) for rules concerning
delayed reporting and payment where
an application for a withholding
certificate has been submitted to the IRS

prior to or on the date of transfer.
* * * * *

§1.1445-4 [Amended]

11. In § 1.1445-4, paragraph (c)(2),
second sentence, is amended by
removing the language ““Assistant
Commissioner (International)” and
adding “Director, Philadelphia Service
Center” in its place.

12. Section 1.1445-5 is amended as
follows:

1. In paragraph (b)(2)(ii), first
sentence, remove the language
“Assistant Commissioner
(International)” and add ‘“‘Director,
Philadelphia Service Center” in its
place.

2. In paragraphs (b)(2)(ii)(B) and
(b)(2)(ii)(C), remove the parenthetical
“(if any)” after the words “‘identifying
number”.

3. Paragraph (b)(8)(iii) is revised.

4. In paragraph (c)(3)(v), first and fifth
sentences, remove the language

““Assistant Commissioner
(International)” and add ‘‘Director,
Philadelphia Service Center” in its
place.

5. Paragraph (e)(1)(ii) is revised.

6. Paragraph (e)(2) is redesignated as
paragraph (e)(3), and new paragraph
(e)(2) is added,

7. In newly designated paragraph
(e)(3)(iii)(B), remove the language
“§1.1445-5(e)(2)(iii)(B)” and add
“§1.1445-5(e)(3)(iii)(B)” in its place;
and remove the language ‘“‘paragraph
(e)(2)(iii)(B)” and add “paragraph
(e)(3)(iii)(B)” in its place.

The revisions and additions read as
follows:

§1.1445-5 Special rules concerning
distributions and other transactions by
corporations, partnerships, trusts, and
estates.

* * * * *

(b) * ok %

(8] LN

(iii) Distributions by certain domestic
corporations to foreign shareholders.
The provisions of section 1445(e)(3) and
paragraph (e)(1) of this section,
requiring withholding upon
distributions in redemption of stock
under section 302(a) or liquidating
distributions under Part II of subchapter
C of the Internal Revenue Code by U.S.
real property holding corporations to
foreign shareholders, shall apply to
distributions made on or after January 1,
1985. The provisions of section
1445(e)(3) and paragraph (e)(1) of this
section requiring withholding on
distributions under section 301 by U.S.
real property holding corporations to
foreign shareholders shall apply to
distributions made after August 20,
1996. The provisions of paragraph (e) of
this section providing for the
coordination of withholding between
sections 1445 and 1441 (or 1442 or
1443) for distributions under section
301 by U.S. real property holding
corporations to foreign shareholders
apply to distributions after December
31, 2000 (see § 1.1441-3(c)(4) and (h)).

* * * * *

(e] I (1) I

(ii) There is a distribution of property
in redemption of stock treated as an
exchange under section 302(a), in
liquidation of the corporation pursuant
to the provisions of Part II of subchapter
C of the Internal Revenue Code (sections
331 through section 341), or with
respect to stock under section 301 that
is not made out of earnings and profits
of the corporation.

(2) Coordination rules for Section 301
distributions. If a domestic corporation
makes a distribution of property under
section 301 to a foreign person whose

interest in such corporation constitutes
a U.S. real property interest under the
provisions of section 897 and the
regulations thereunder, then see

§ 1.1441-3(c)(4) for rules coordinating
withholding obligations under sections
1445 and 1441 (or 1442 or 1443)).

* * * * *

13. Section 1.1445—6 is amended as
follows:

1. The section heading and paragraph

(b)(3) are revised.

2. For each of the paragraphs listed in
the column below, remove the language
“Assistant Commaissioner
(International)” and add ‘‘Director,
Philadelphia Service Center” in its
place.

Paragraphs

(f)(1), first sentence

(f)(2)(iii), heading

(f)(2)(iii)

(g), introductory text, second sentence

3. Paragraphs ()(3)(i) and (g)(1) are
amended by removing the parenthetical
“(if any)” after the words ‘“‘identifying
number”.

The revision reads as follows:

§1.1445-6 Adjustments pursuant to
withholding certificate of amount required
to be withheld under section 1445(e).
* * * * *

(b) EE

(3) Relevant taxpayers. An application
for withholding certificate pursuant to
this section must include all of the
following information: the name,
identifying number, and home address
(in the case of an individual) or office
address (in the case of an entity) of each
relevant taxpayer with respect to which
adjusted withholding is sought.

* * * * *

§1.1445-9T [Removed]
14. Section 1.1445-9T is removed.

PART 301—PROCEDURE AND
ADMINISTRATION

15. The authority for part 301
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

16. Section 301.6109-1 is amended as
follows:

1. In paragraph (b)(2)(v), remove the
word “and”’.

2. In paragraph (b)(2)(vi), remove the
period at the end of the paragraph and
add ““; and” in its place.

3. Paragraph (b)(2)(vii) is added.

4. In paragraph (c), first and third
sentences, remove the language “or (vi)
of this section” and add “(vi), or (vii) of
this section” in its place.

The addition reads as follows:

§301.6109-1 Identifying numbers.

* * * * * *



48832 Federal Register/Vol. 67, No. 144/Friday, July 26, 2002/Proposed Rules
(b) * * = through Friday, except Federal holidays. will run the length of the Outboard
(2) * * = Comments can also be made via Detour Roadway. It is designed to

(vii) A foreign person whose taxpayer
identifying number is required to be
furnished on any return, statement, or
other document as required by the
income tax regulations under section
897 or 1445.

* * * * *

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 02—18792 Filed 7-25-02; 8:45 am|]
BILLING CODE 4830-01-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[CGD01-02-090]
RIN 2115-AA97

Safety Zone; East River, Manhattan, NY

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a safety zone in a portion of
the waters of the East River, Western
Channel, between Manhattan and
Roosevelt Island, NY. This action is
necessary to provide for the safety of
construction crews and motorists during
rehabilitation of a portion of the
Franklin Delano Roosevelt (FDR) Drive
between East 56th Street and East 63rd
Street in Manhattan, NY. This action is
intended to prevent vessels from the
hazards associated with construction,
operation and disassembly of a
temporary Outboard Detour Roadway
and its protective fendering system, and
to minimize the risk of allision with
those structures, once constructed, by
restricting marine traffic within the
zone.

DATES: Comments and related material
must reach the Coast Guard on or before
August 16, 2002.

ADDRESSES: You may mail comments
and related material to the Waterways
Oversight Branch (CGD01-02-090),
Coast Guard Activities New York, 212
Coast Guard Drive, Staten Island, New
York 10305. The Waterways Oversight
Branch of Coast Guard Activities New
York maintains the public docket for
this rulemaking. Comments and
material received from the public, as
well as documents indicated in this
preamble, will become part of this
docket and will be available for
inspection or copying at Room 202,
Coast Guard Activities New York,
between 8 a.m. and 3 p.m., Monday

electronic mail to: Actny-wwm/wob/
forms@d1.uscg.mil.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Luis E. Martinez, Waterways
Oversight Branch, Coast Guard
Activities New York, at (718) 354—4193.

SUPPLEMENTARY INFORMATION:
Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the document number
for this rulemaking (CGD01-02-090),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 82 by 11 inches,
suitable for copying and electronic
filing. Persons wanting acknowledgment
of receipt of comments should enclose
a stamped self-addressed postcard or
envelope. The Coast Guard will
consider all comments received during
the comment period. We may change
this proposed rule in view of the
comments.

Public Meeting

The Coast Guard does not now plan
to hold a public meeting. Persons may
request a public meeting by writing to
the Waterways Oversight Branch at the
address under ADDRESSES explaining
why one would be beneficial. If we
determine that one will aid this
rulemaking, we will hold a public
meeting at a time and place announced
by a later notice in the Federal Register.

Background and Purpose

The New York State Department of
Transportation (NYSDOT) is
undertaking the rehabilitation of the
FDR Drive in Manhattan, NY. The
project is scheduled to begin on
September 1, 2002 and to continue until
approximately June 2007. It will include
the building of a temporary Outboard
Detour Roadway (causeway) adjacent to
the northbound lanes of a portion of the
FDR Drive that will provide three lanes
of motor vehicle traffic over the Western
Channel of the East River between East
56th Street and East 63rd Street in
Manbhattan.

The temporary Outboard Detour
Roadway will be protected from marine
traffic interference by a fendering
system positioned adjacent to and just
outside the western edge of the
navigable channel in the East River’s
Western Channel. The fendering system

withstand an allision by a vessel
displacing 38,000 long tons (38,610
metric tons) striking at a speed of 6.8
knots and a 7.5 degree angle of
approach.

The proposed rule would exclude all
vessels from the immediate vicinity of
the Outboard Detour Roadway during
the construction, operation and
disassembly of the structure and its
protective fendering system. By
excluding marine traffic, the zone
would protect maritime users from the
hazards associated with the
construction, operation and disassembly
of those structures and protect Outboard
Detour Roadway users from the risk of
vessel allision or interference with that
structure. The proposed safety zone
would commence on September 1, 2002.

In order to provide further protection
for roadway users, we contemplate the
subsequent establishment of a Regulated
Navigation Area (RNA) in the Western
Channel of the East River between 23rd
Street, Manhattan (Poorhouse Flats
Range) and East 96th Street, Manhattan
(Hell’s Gate). No vessel with a
displacement of greater than 38,000 long
tons would be permitted to enter the
RNA without tugboat assistance. That
RNA will be the subject of separate
rulemaking process as we draw closer to
the projected opening of the Outboard
Detour Roadway in 2004.

Discussion of Proposed Rule

The proposed rule would establish a
safety zone in the waters of the East
River, Western Channel, extending from
the Manhattan riverbank to the western
boundary of the federal navigable
channel and running approximately
along the length of the projected
Outboard Detour Roadway’s protective
fendering system. More specifically, the
zone would include all waters enclosed
by a line connecting the following
points: beginning on the Manhattan
riverbank at a point 40°45'35.7" N,
073°57'25.2" W (Point A), thence
southeasterly to a point 40°45'34.6" N,
073°57'24.4" W (Point B), thence
southwesterly along the western
boundary of the Federal navigable
channel to a point 40°45'10.1" N,
073°57'46.6" W (Point C), then
northwesterly to the Manhattan
riverbank at a point 40°45'10.5" N,
073°57'48.9" W (Point D), thence
northeasterly along the riverbank to the
place of beginning (Point A).

The safety zone would protect
mariners from hazards associated with
the construction, operation and
disassembly of the Outboard Detour
Roadway and its protective fendering
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