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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-Al72

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for the Coastal California
Gnatcatcher (Polioptila californica
californica) and Determination of
Distinct Vertebrate Population
Segment for the California Gnatcatcher
(Polioptila californica)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U. S. Fish and
Wildlife Service (Service), propose
designation of critical habitat for the
coastal California gnatcatcher (Polioptila
californica californica) pursuant to the
Endangered Species Act of 1973, as
amended (Act). A total of approximately
200,595 hectares (ha) (495,795 acres
(ac)) of gnatcatcher habitat in Los
Angeles, Orange, Riverside, San
Bernardino, San Diego, and Ventura
counties, California are within the
boundaries of proposed critical habitat.

Critical habitat receives protection
from destruction or adverse
modification through required
consultation under section 7 of the Act
with regard to actions carried out,
funded, or authorized by a Federal
agency. Section 4 of the Act requires us
to consider economic and other relevant
impacts when specifying any particular
area as critical habitat.

We are also considering revising the
table of endangered and threatened
wildlife published under 50 CFR 17.11
with respect to the coastal California
gnatcatcher. We originally identified the
coastal California gnatcatcher as a
subspecies of the California gnatcatcher.
However, new genetic information
raises questions about the
distinctiveness of the subspecies.
Accordingly, we are considering
whether and how the listing of the
coastal California gnatcatcher should be
amended.

We are soliciting data and comments
from the public on all aspects of this
proposal, including data on economic
and other impacts of the designation.
We may revise this proposal prior to
final designation to incorporate or
address new information received
during the comment period.

DATES: We will accept comments until
June 23, 2003. Public hearing requests
must be received by June 9, 2003.

ADDRESSES: If you wish to comment,
you may submit your comments and
materials concerning this proposal by
any one of several methods:

(1) You may submit written comments
and information to the Field Supervisor,
Carlsbad Fish and Wildlife Office, U.S.
Fish and Wildlife Service, 6010 Hidden
Valley Road, Carlsbad, California 92009.

(2) You may also send comments by
electronic mail (e-mail) to
fwicfwocagn@ri.fws.gov. See the
“Public Comments Solicited” section
below for file format and other
information about electronic submission
of comments.

Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT:
Field Supervisor, Carlsbad Fish and
Wildlife Office, at the above address (e-
mail: fwlcfwocagn@ri.fws.gov;
telephone: 760/431-9440; facsimile 760/
431-9618). For information about
Ventura and western Los Angeles
counties, contact the Field Supervisor,
Ventura Fish and Wildlife Office, U. S.
Fish and Wildlife Service, 2493 Portola
Road Suite B, Ventura, California 93003
(telephone: 805/644—1766; facsimile
805/644—-3958).

SUPPLEMENTARY INFORMATION:
Public Comments Solicited

It is our intent that any final action
resulting from this proposal will be as
accurate as possible. Therefore, we
solicit comments or suggestions from
the public, other concerned
governmental agencies, the scientific
community, industry, or any other
interested party concerning this
proposed rule. Based on public
comment, the final rule could find areas
not essential, appropriate for exclusion
under either 3(5)(A) or 4(b)(2), or not
appropriate for exclusion, in which
case, they would be made part of the
designation. We particularly seek
comments concerning:

(1) The reasons why any particular
habitat should or should not be
determined to be critical habitat as
provided by section 4 of the Act;

(2) Specific information on the
amount and distribution of coastal
California gnatcatchers and what habitat
is essential to the conservation of the
species and why;

(3) Whether habitat currently
preserved in various conservation areas
within the coastal California gnatcatcher
range is sufficient for the conservation
of the species;

(4) Land use practices and current or
planned activities in the subject areas

and the possible impacts of the
proposed critical habitat;

(5) Any foreseeable economic or other
impacts resulting from the proposed
designation of critical habitat, in
particular, any impacts on small entities
or businesses;

(6) We have considered, but have not
proposed the following areas as critical
habitat: mission-essential training areas
on Camp Pendleton and lands on
Marine Corps Air Station Miramar
(MCAS, Miramar); reserve lands in the
San Diego Multiple Species
Conservation Program (MSCP) and the
Orange County Central-Coastal Natural
Communities Conservation Program
(NCCP), and tribal lands of the Pala
Band of Mission Indians because we
believe that: (1) Their value for
conservation has been addressed by
existing protective actions, or (2) they
are appropriate for exclusion pursuant
to the “other relevant impact”
provisions of section 4(b)(2). We
specifically solicit comment, however,
on the inclusion or exclusion of such
areas and: (a) Whether these areas are
essential; (b) whether these areas
warrant exclusion; and (c) the basis for
not designating these areas as critical
habitat (section 3(5)(A) or section
4(b)(2)).

(7) Any economic or other impacts
associated with designating critical
habitat on reserve, preserve, or other
conservation lands within the
boundaries of approved HCPs that have
been developed through cooperative,
voluntary partnerships.

(8) The benefits of including or
excluding military lands covered by an
adequate Integrated Natural Resource
Management Plan and tribal lands,
NCCP lands, HCP lands, or any other
lands covered by an adequate
management plan.

(9) With respect to our consideration
of listing of the coastal California
gnatcatcher subspecies as a distinct
vertebrate population segment (DPS)
rather than a subspecies on the
endangered species list, we are
particularly soliciting comments on the
following:

(a) Do the recent genetic findings
referenced in this report justify a review
of the taxonomy of the subspecies of the
coastal California gnatcatcher?

(b) Is there any other new information
that the Service should consider in this
context?

(10) In its consideration of the U.S.
population of the California gnatcatcher
as a DPS, the Service has presented a
proposed five factor analysis of the
status of the U.S. population. With
respect to this analysis, the Service is
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particularly soliciting information on
the following:

(a) Existing populations of the coastal
California gnatcatcher within its range
in the United States;

(b) Existing populations of the
California gnatcatcher in Mexico;

(c) Information on the regulatory
authorities available for the protection
of the California gnatcatcher in Mexico;

(d) Information on the adequacy of
regulatory authorities available to
protect coastal California gnatcatcher
habitat in California absent the
application of the Act;

(e) Ways in which the coastal
California gnatcatcher exists in an
ecological setting that is unusual or
unique compared to the California
gnatcatcher generally;

(f) Any other information that the
Service should consider in its review of
the taxonomy.

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home addresses from
the rulemaking record, which we will
honor to the extent allowable by law.
There also may be circumstances in
which we would withhold from the
rulemaking record a respondent’s
identity, as allowable by law. If you
wish us to withhold your name and/or
address, you must state this
prominently at the beginning of your
comment. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

Background

The coastal California gnatcatcher
(Polioptila californica californica) is a
small (length 11 centimeters (cm) (4.5
inches (in)), weight 6 grams (g) (0.2
ounces (0z)), long-tailed member of the
old-world warbler and gnatcatcher
family Sylviidae (American
Ornithologist Union 1998). The bird’s
plumage is dark blue-gray above and
grayish-white below. The tail is mostly
black above and below. The male has a
distinctive black cap, which is absent
during the winter. Both sexes have a
distinctive white eye-ring. As its
common name implies, the gnatcatcher
preys upon arthropods, including
insects such as leathoppers and
planthoppers (Homoptera), and spiders
(Burger et al. 1999).

The United States population of the
coastal California gnatcatcher is

restricted to coastal southern California
from Ventura and San Bernardino
counties, California south to the
Mexican border (American
Ornithologists’ Union 1957; Atwood
1991; Banks and Gardner 1992; Garrett
and Dunn 1981). An evaluation of the
historic range of the coastal California
gnatcatcher indicates that about 41
percent of its latitudinal distribution is
within the United States and 59 percent
is within Baja California, Mexico
(Atwood 1990). An analysis based on
elevational limits associated with
gnatcatcher locality records reveals that
a significant portion (65 to 70 percent)
of the coastal California gnatcatcher’s
historic range may have been located in
southern California rather than Baja
California (Atwood 1992). The analysis
suggested that the species occurs below
about 912 meters (m) (3,000 feet (ft)) in
elevation.

The coastal California gnatcatcher was
considered locally common in the mid-
1940s, although a decline in the extent
of its habitat was noted (Grinnell and
Miller 1944). By the 1960s, this species
had apparently experienced a
significant population decline in the
United States that has been attributed to
widespread destruction of its habitat
(Pyle and Small 1961). Pyle and Small
(1961) reported that “the California
subspecies is very rare, and lack of
recent records of this race compared
with older records may indicate a
drastic reduction in population.”
Atwood (1980) estimated that no more
than 1,000 to 1,500 pairs remained in
the United States. Atwood (1980) also
noted that remnant portions of its
habitat were highly fragmented, with
nearly all being bordered on at least one
side by rapidly expanding urban
centers. Subsequent reviews of coastal
California gnatcatcher status by Garrett
and Dunn (1981) and Unitt (1984)
paralleled the findings of Atwood
(1980). The subspecies was listed as
threatened on March 30, 1993, because
of habitat loss and fragmentation
resulting from urban and agricultural
development and the synergistic effects
of cowbird parasitism and predation (58
FR 16742). Subsequent studies showed
that gnatcatcher populations undergo
wide variations in numbers, depending
on annual rainfall and climatic
conditions, but that habitat loss in
southern California has continued to
restrict gnatcatcher populations in the
United States (Erickson and Miner 1998;
Preston et al. 1998; Atwood 2001).

The coastal California gnatcatcher
typically occurs in or near sage scrub
habitat, which is a broad category of
vegetation that includes the following
plant communities: Venturan coastal

sage scrub, Diegan coastal sage scrub,
maritime succulent scrub, Riversidean
sage scrub, Riversidean alluvial fan
(areas created when sediments from the
stream are deposited) scrub, southern
coastal bluff scrub, and coastal sage-
chaparral scrub (Holland 1986;
Kirkpatrick and Hutchinson 1977;
Westman 1983). Based upon dominant
species, these communities have been
further divided into series such as black
sage, brittlebush, California buckwheat,
California buckwheat-white sage,
California encelia, California sagebrush,
California sagebrush-black sage,
California sagebrush-California
buckwheat, coast prickly-pear, mixed
sage, purple sage, scalebroom, and
white sage (Sawyer and Keeler-Wolf
1995).

The majority of plant species found in
sage scrub habitat are low-growing,
drought-deciduous shrubs and sub-
shrubs. Generally speaking, most types
of sage scrub are dominated by one or
more of the following: Artemisia
californica (California sagebrush),
Eriogonum fasciculatum and E.
cinereum (buckwheat), Encelia
californica (coast sunflower), Encelia
farinosa (brittlebush), Salvia mellifera,
S. apiana, and S. leucophylla (sage).
Sage scrub often occurs in a patchy, or
mosaic, distribution pattern throughout
the range of the gnatcatcher.

Coastal California gnatcatchers also
use chaparral (shrubby plants adapted
to dry summers and moist winters),
grassland, and riparian (areas near a
source of water) habitats where they
occur in proximity to sage scrub. These
non-sage scrub habitats are used for
dispersal and foraging (Atwood et al.
1998; Campbell et al. 1998). Availability
of these non-sage scrub areas is essential
during certain times of the year,
particularly during drought conditions,
for dispersal, foraging, or nesting.
Several studies have also suggested that
gnatcatchers avoid nesting on very steep
slopes (greater than 40 percent)
(Bontrager 1991, Mock and Bolger 1992,
Ogden 1992). However, steep slopes
may still be suitable for foraging and
dispersal.

Several comprehensive overviews of
the life history and ecology of the
coastal California gnatcatcher have been
prepared and are the basis for much of
the discussion presented below (e.g.,
Atwood 1990; Atwood and Bontrager
2000; Western Birds 29(4) 1998). The
coastal California gnatcatcher is
nonmigratory and defends breeding
territories ranging in size from 1 to 6 ha
(2 to 14 ac). Reported home ranges vary
in size from 5 to 15 ha (13 to 39 ac) for
this species (Mock and Jones 1990). The
breeding season of the coastal California
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gnatcatcher extends from late February
through July, with the peak of nest
initiations (startups) occurring from
mid-March through mid-May. Nests are
composed of grasses, bark strips, small
leaves, spider webs, down, and other
materials and are often located in
California sagebrush about 1 m (3 ft)
above the ground. Nests are constructed
over a 4 to 10 day period. Clutch size
averages four eggs. The incubation and
nestling periods encompass about 14
and 16 days, respectively. Both sexes
participate in all phases of the nesting
cycle. Although the coastal California
gnatcatcher may occasionally produce
two broods in one nesting season, the
frequency of this behavior is not known.
Juveniles are dependent upon, or
remain closely associated with, their
parents for up to several months
following departure from the nest and
dispersal from their natal (place of birth)
territory.

Dispersal of juveniles generally
requires a corridor of native vegetation
providing certain foraging and shelter
requisites to link larger patches of
appropriate sage scrub vegetation (Soulé
1991). These dispersal corridors
facilitate the exchange of genetic
material and provide a path for
recolonization of areas from which the
species has been extirpated (Soulé 1991
and Galvin 1998). Galvin (1998)
concluded that, “natal dispersal
[through corridors] is therefore an
important aspect of the biology of [a]

* * * ponmigratory, territorial bird

* * * [guch as] the California
gnatcatcher * * *” While juvenile
coastal California gnatcatchers are
capable of dispersing long distances (up
to 22 kilometers (km) (14 miles (mi)) as
modeled by Bailey and Mock 1998)
across fragmented and highly disturbed
sage scrub habitat, such as found along
highway and utility corridors or
remnant mosaics of habitat adjacent to
developed lands, generally the species
disperses short distances through
contiguous undisturbed habitat (Bailey
and Mock 1998, Famolaro and Newman
1998, and Galvin 1998). Moreover, it is
likely that populations will experience
increased juvenile mortality in
fragmented habitats where dispersal
distances are greater than average
(Atwood et al. 1998). This would be
particularly likely if dispersal was
across non- or suboptimal habitats
(Soulé 1991).

California Gnatcatcher Taxonomy

The following discussion of the
taxonomy of the California gnatcatcher
expands upon the discussion presented
in the Notice of Determination to Retain
the Threatened Status for the Coastal

California Gnatcatcher (60 FR 15693,
March 27, 1995). The California
gnatcatcher (Polioptila californica) was
first described in 1881 based on
specimens from Riverside and Ventura
counties (Brewster 1881). Grinnell
(1926) then reduced it to a subspecies of
the black-tailed gnatcatcher (Polioptila
melanura). Subsequently, on the basis
of differences in morphology, ecology,
and behavior, Atwood (1988) concluded
that P. californica was specifically
distinct from P. melanura. Atwood’s
finding has been recognized by the
American Ornithologists’ Union
Committee on Classification and
Nomenclature (American
Ornithologists’ Union 1998).

The California gnatcatcher consists of
up to five subspecies (from north to
south): californica (Brewster), atwoodi
(Mellink), pontilis (van Rossem),
margaritae (Ridgway), and abbreviata
(Grinnell). None of the taxonomic
treatments recognizing segregate taxa
called into question the distinctiveness
or identity of subspecies californica.
Although various authors have
proposed different nomenclatures,
several consistencies are evident in the
subspecific treatments. Several
characters, including body plumage
color, tail length, and amount of white
on the retrices (tail feathers), show an
abrupt change or step at approximately
30° N latitude, near El Rosario, Baja
California, Mexico (Grinnell 1926; van
Rossem 1931; Philips 1991; Atwood
1991; Mellink and Rea 1994). This is the
traditional boundary between
subspecies californica and pontilis.
Mellink and Rea (1994) also recognized
this boundary, but described a new
subspecies atwoodi between 30° N
latitude and the international border
(approximately 32°33' N). A second step
is evident in body plumage and tail
length at 28° N latitude, near Guerrero
Negro, Baja California Sur, Mexico (van
Rossem 1931; Philips 1991; Atwood
1991; Mellink and Rea 1994). This step
represents the traditional boundary
between subspecies pontilis and
margaritae. Some investigators include
a third step at approximately 24° N, near
La Paz, Baja California Sur, Mexico, on
the basis of tail length, bill width and
depth, amount of white on the retrices,
and wing length (Grinnell 1926, Atwood
1991). South of this latitude subspecies
abbreviata has been described (Grinnell
1926).

A recent scientific paper (Zink et al.
2000) presents results of genetic
research on the California gnatcatcher
and calls into question the status of the
coastal California gnatcatcher as a
distinct subspecies. This paper presents
a contradictory view to all previously

published taxonomic reviews of the
species (e.g., Atwood 1988, 1991;
Grinnell 1926; Mellink and Rea 1994;
Philips 1991; van Rossem 1931;
summarized in 60 FR 15693). Zink et al.
(2000) analyzed the genetic structure of
California gnatcatcher populations
throughout the range by looking for
variation in the mitochondrial DNA
(mtDNA) control region and three
mtDNA genes. Their analysis failed to
reveal genetic structuring consistent
with geographically distinct subspecies.
Patterns of nucleotide diversity showed
a step at approximately 28° N latitude.
The authors interpreted these and other
data as evidence that the species has
expanded its range from a Pleistocene
era refugium south of 28° N. The
authors argue that morphological
variation previously described in
taxonomic treatments were not
genetically based, and therefore,
subspecific divisions of the species are
not supported.

Zink et al. (2000) present important
new information concerning genetic
variability within the California
gnatcatcher. Given the uncertainty
regarding California gnatcatcher
taxonomy that this paper introduces, we
consider it appropriate to propose a
DPS. In light of this study, we have
initiated an evaluation to determine
whether the California gnatcatcher
(Polioptila californica) species in the
United States meets the definition of a
DPS pursuant to our 1996 joint U.S.
Fish and Wildlife Service and National
Marine Fisheries Service Policy
Regarding the Recognition of Distinct
Vertebrate Populations (61 FR 4722;
DPS). We are considering whether the
California gnatcatcher meets the
definition of a DPS based on the
analysis summarized below. If our
analysis confirms that the requirements
for a DPS are met, we propose to list the
U.S. population of the California
gnatcatcher as a DPS and reevaluate the
status of the remaining California
gnatcatcher population in Mexico. This
reevaluation could result in delisting
the species in Mexico or listing one or
more separate DPSs in Mexico.

Distinct Vertebrate Population Segment

We evaluated the U.S. population of
the California gnatcatcher according to
the February 7, 1996, joint U.S. Fish and
Wildlife Service and National Marine
Fisheries Service Policy Regarding the
Recognition of Distinct Vertebrate
Populations (61 FR 4722; DPS). Three
elements are considered in a decision
regarding the status of a possible DPS as
endangered or threatened under the Act.
These are applied similarly for
additions to the list of endangered and
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threatened wildlife and plants,
reclassification, and removal from the
list. They are: (1) Discreteness of the
population segment in relation to the
remainder of the species to which it
belongs; (2) the significance of the
population segment to the species to
which it belongs; and (3) the population
segment’s conservation status in relation
to the Act’s standards for listing.

Discreteness refers to the isolation of
a population from other members of the
species and is based on two criteria: (1)
Marked separation from other
populations of the same taxon resulting
from physical, physiological, ecological,
or behavioral factors, including genetic
discontinuity; or (2) populations
delimited by international boundaries.

We determine significance by using
the available scientific evidence to
determine the DPS’s importance to the
taxon to which it belongs. Our policy
lists four examples of factors that may
be used to determine significance: (1)
Persistence of the DPS in an ecological
setting unusual or unique for the taxon;
(2) evidence that loss of the DPS would
result in a significant gap in the range
of the taxon; (3) evidence that the DPS
represents the only surviving natural
occurrence of the taxon that may be
more abundant elsewhere as an
introduced population outside its
historic range; and (4) evidence that the
DPS differs markedly from other
populations of the taxon in its genetic
characteristics.

If we determine that a population
segment is discrete and significant, we
evaluate it for endangered or threatened
status based on the Act’s standards.
Endangered means the species is in
danger of extinction throughout all or a
significant portion of its range.
Threatened means the species is likely
to become endangered within the
foreseeable future throughout all or a
significant portion of its range.

Discreteness: In accordance with our
DPS policy, we may determine a
population to be discrete at an
international border where there are
significant differences in (1) the control
of exploitation; (2) management of
habitat; (3) conservation status, or (4)
regulatory mechanisms (61 FR 4722).

In the case of the California
gnatcatcher, significant differences exist
between the United States and Mexico
with regard to management of habitat
and conservation regulatory
mechanisms. As previously discussed,
the species’ distribution ranges from
Ventura County in the United States
south to the tip of the Baja California
peninsula in Mexico (Atwood 1988).
Past surveys within northern Baja
California, Mexico, have failed to reveal

California gnatcatchers within
approximately 25 km (15.5 miles) south
of the border, despite apparently
suitable habitat (RECON 1991, Mellink
and Rea 1994). The closest individual
birds have been documented at Valle de
las Palmas, an inland locality 25 km
(15.5 miles) south of the border; Plaza
de Santa Maria, 43 km (26.7 miles)
south of the border along the coast; and
several locations around Ensenada, 85
km (52.8 miles) south, including Cerro
El Vigia, and Punta Banda (Mellink and
Rea 1994). Further, Mellink and Rea
(1994) found consistent morphological
discontinuity between populations
north and south of the border,
suggesting reduced gene flow across this
area.

The populations north and south of
the international border are treated
under very different regulatory regimes.
In Mexico, the California gnatcatcher is
not considered rare, threatened, or
endangered by the Mexican Government
(Diario Official 2000). As such, take of
individuals or the loss and degradation
of their habitat are not regulated.
Several reports have commented on the
destruction of natural habitats in
northwestern Mexico (e.g., Mellink and
Rea 1994, Oberbauer 1992; RECON
1991). Habitat loss and degradation due
to housing construction, agriculture,
grazing, burning, and off-road
recreational vehicles is ongoing
(Mellink and Rea 1994, Oberbauer
1992). Within the remaining
undisturbed patches of vegetation,
gnatcatchers do not appear to be
uniformly distributed even in what
appears to be appropriate habitat
(Mellink and Rea 1994). The already
discontinuous gnatcatcher populations
in the region may therefore be
particularly susceptible to increased
isolation and fragmentation due to
ongoing unregulated habitat destruction.

Based upon the above discussion, the
U.S. population segment of the
California gnatcatcher is discrete from
populations in Mexico based upon
differences in the management of
habitat and regulatory mechanisms (see
also 56 FR 47053).

Significance: Populations of the
California gnatcatcher in the United
States are unusual in the ecological
setting or habitat that they occupy.
Throughout the majority of the species’
range, California gnatcatchers inhabit
desert scrub habitats, usually in the
thicker vegetation found in washes
(Atwood 1988). At the southern end of
the range, this species also occurs in
dense thorn scrub (Atwood 1988). North
of 30° N latitude, near El Rosario, Baja
California Norte, however, the species
enters the California floristic province

in what is referred to as maritime
succulent scrub (Holland 1986, Mooney
1988, Oberbauer 1992, Westman 1983).
This vegetation type is characterized by
abundant cacti and other succulents,
including Shaw’s agave (Agave shawii),
golden-spined cereus (Bergerocactus
emoryii), live forever (Dudleya spp.),
cholla and prickly pear (Opuntia spp.),
and pitaya cactus (Machaerocereus
gummosus), as well as shrubs such as
Parry buckeye (Aesculus parryi),
chaparral ash (Fraxinus trifoliata), cliff
spurge (Euphorbia misera), boxthorn
(Lycium californicum), California
sagebrush (Artemisia californica), and
coast sunflower (Encelia californica)
(Holland 1986, Mellink and Rea 1994,
Mooney 1988, Oberbauer 1992,
Westman 1983). Maritime succulent
scrub extends only a few miles into the
United States into southern San Diego
County (Holland 1986, Mooney 1988).

Vegetation types within the range of
the species in the United States are
characterized as (from south to north)
Diegan coastal sage scrub, Riversidean
sage scrub, and Venturan coastal sage
scrub (coastal scrub series) (Kirkpatrick
and Hutchinson 1977, Sawyer and
Keeler-Wolf 1995). These habitats
typically have a relatively low percent
cover of succulents and are dominated
by drought deciduous (malacophylous)
subshrubs such as California sagebrush
(Artemisia californica), flat-topped
buckwheat (Eriogonum fasciculatum),
black sage (Salvia mellifera), white sage
(Salvia apiana), coast sunflower
(Encelia californica), brittlebush
(Encelia farinosa), and deerweed (Lotus
scoparius) (Kirkpatrick and Hutchinson
1977, Sawyer and Keeler-Wolf 1995).
The ecological setting inhabited by the
species north of the border is therefore
unique within its range. The species’
ability to exist under these conditions
suggests unique behavioral and/or
physiological adaptations (Mellink and
Rea 1994).

The extinction of the population
segment of the California gnatcatcher in
the United States would also be
significant in that it would substantially
reduce the overall range of the species.
The northern 209 km (130 miles) of the
latitudinal range of the species
(approximately 20 percent of its total
range) occurs within the United States.
Extirpation of the species in the
northern one-fifth of its latitudinal range
would (1) preclude future range
expansion into currently unoccupied
habitats farther to the north in the
United States (e.g., Ventura County),
and (2) prevent natural shifts in range in
response to future changes in climate
and vegetation composition and
structure. Current evidence already
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suggests that vegetation in southern
California has undergone substantial
shifts in composition and distribution
through time (Axelrod 1978; see
discussion under Factor E).

Past morphometric studies (studies
examining morphological or physical
characters) have shown that populations
of California gnatcatchers north of 30° N
latitude have browner backs and flanks,
have white in the retrices, and are
longer tailed than birds in the rest of the
range (Grinnell 1926, van Rossem 1931,
Philips 1991, Atwood 1991, Mellink and
Rea 1994 ). Though recent genetic work
(Zink et al. 2000) failed to show
significant genetic structuring consistent
with evolutionarily discrete units, these
morphological differences may reveal
different selective regimes operating in
the northern portion of the species’
range. As the coastal sage scrub
community inhabited by the California
gnatcatchers within the United States is
relatively young (less than 4,000 to
8,000 years old; Axelrod 1978), the
different selective regimes may not have
had sufficient time to reveal
distinctiveness evident in mitochondrial
DNA studies.

As discussed above, the U.S.
population segment of the California
gnatcatcher is significant in that it exists
in a unique ecological setting, and that
the loss of this segment would result in
a significant gap in the range of the
species.

Conservation Status: Based on our
determination that the California
population of the California gnatcatcher
meets the first two criteria, discreteness
and significance, for a distinct
vertebrate population segment in
accordance with our policy, we are
required to evaluate its conservation
status and make a determination relative
to the Act’s standard for listing as
endangered or threatened. The proposed
rule to list the coastal California
gnatcatcher published on September 17,
1991 (56 FR 47053) and final rule
published on March 30, 1993 (58 FR
16741) discuss the status of the coastal
California gnatcatcher in relation to the
Act’s standards for listing as threatened.
The following discussion summarizes
those analyses and adds new
information that has become available.

A. The Present or Threatened
Destruction, Modification, or
Curtailment of its Habitat or Range

As stated in the previous proposed
and final listing rules, the habitat and
range of the California gnatcatcher in
the United States has been significantly
reduced. The majority of historical
locations in Los Angeles, Ventura, and
San Bernardino counties have been

completely developed and no longer
support known populations (e.g., San
Fernando Valley, Pasadena, Santa Anita
Wash, Rubio Wash, Eaton Canyon
Wash, San Gabriel Wash, Ballona Creek,
Redondo Beach, Monrovia, Arcadia,
Fairmont Reservoir, Colton, Saticoy; Los
Angeles County Museum of Natural
History and Field Museum collections).
Within the remainder of the range,
Orange, Riverside, and San Diego
counties have experienced a 50, 59, and
60 to 65 percent reduction in coastal
sage scrub, respectively, between 1945
and 1990 (based on comparison of
Wieslander and Jensen 1946 vegetation
maps, and 1990 county estimates; see 58
FR 16741). Much of the remaining
coastal sage scrub is at higher elevations
and away from the coast, where
California gnatcatcher populations are at
lower densities (Atwood and Bolsinger
1992, MBA 1991). Atwood and
Bolsinger (1992) and MBA (1991) both
reported that greater than 90 percent of
gnatcatcher records occur at or below
250 m (820 ft). This relationship may
reflect energetic constraints in the
California gnatcatcher associated with
winter precipitation levels and January
mean minimum temperature (Mock
1998). Adult mortality rates above these
elevations may be insufficient to
support populations through time
(Mock 1998).

Much of the remnant coastal sage
scrub below 250 m (820 ft) is now
fragmented, isolating populations of
gnatcatchers (e.g., Palos Verdes
peninsula, San Joaquin Hills, Carlsbad-
San Marcos, Poway-Santee, and
Sweetwater River-Otay Lake
populations). Given that this species
exhibits extreme fluctuations in
abundance (Erickson and Miner 1998,
Atwood et al. 1998), isolated
populations may be more susceptible to
extirpation.

For further discussion of the
destruction and curtailment of the
species habitat and range, see 58 FR
16741.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

These factors are not currently known
to affect the species.

C. Disease or Predation

Disease is not currently known to be
a factor affecting the species, however,
the effects of disease may need to be
reassessed after the pending arrival of
West Nile Virus to California. Also, the
entire U.S. range of the California
gnatcatcher is under federal quarantine
due to an outbreak of Exotic Newcastle
Disease. This disease affects a wide

range of wild and domestic bird species,
but it is not known how California
gnatcatchers may be affected.

Predation is the most common cause
of nest failure, accounting for as many
as 30 to 60 percent of nest failures in
some areas (Braden et al. 1997,
Grishaver et al. 1998). Most of this
predation occurs during egg laying and
incubation. Several species have been
reported as potential predators of
coastal California gnatcatcher eggs or
nestlings (Atwood 1990). These include
the scrub jay (Aphelocoma
coerulescens), common crow (Corvus
brachyrhynchos), common raven
(Corvus corax), opossum (Didelphis
marsupialis), raccoon (Procyon lotor),
gray fox (Urocyon cinereoargenteus),
coachwhip (Masticophis flagellum),
striped racer (Masticophis lateralis),
gopher snake (Pituophis melanoleucus),
rosy boa (Lichanura trivirgata), common
kingsnake (Lampropeltis getulus),
southern alligator lizard (Gerrhonotus
multicarinatus), domestic or feral cat
(Felis domestica), wood rat (Neotoma
spp.), deer mouse (Peromyscus
maniculatus), house mouse (Mus
musculus), and black rat (Rattus rattus).
Brood parasitism by the brown-headed
cowbird (Molothrus ater) has
significantly decreased gnatcatcher
productivity (Braden ef al. 1997).
Thirty-one percent of gnatcatcher nests
monitored in Riverside County during
the 1992—1995 breeding seasons were
parasitized by cowbirds (Braden et al.
1997).

D. The Inadequacy of Existing
Regulatory Mechanisms

In 1991, the state of California
initiated the Natural Communities
Conservation Program (NCCP) to protect
coastal sage scrub habitats and rare
species in southern California. To date,
two regional NCCP/Habitat
Conservation Plans (HCP) have been
approved for portions of southern San
Diego County (Multiple Species
Conservation Program) and central
Orange County (Central/Coastal NCCP/
HCP). Within the range of the California
gnatcatcher, several other regional plans
are still being developed for northern
San Diego County, western Riverside
County, southern Orange County, and
the Palos Verdes peninsula. Whether
these regional plans will be finally
approved for these areas, which
represent the majority of gnatcatcher
populations in southern California, is
unknown. Furthermore, at this point, no
regional conservation planning effort is
underway in the remainder of Los
Angeles County or in San Bernardino or
Ventura counties. Essential populations
are found in each of these counties and
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represent the northernmost populations
within the range of the species.

For a discussion of California
gnatcatcher habitat destruction prior to
its listing in 1993, refer to 58 FR 16741.

E. Other Natural or Man-Made Factors
Affecting its Continued Existence

Throughout southern California, but
especially in western Riverside and San
Bernardino counties, coastal sage scrub
vegetation is being type-converted to
non-native grassland and other ruderal
(weedy) habitats (Allen et al. 2000,
Allen et al. 1996, Minnich and Dezzani
1998). Minnich and Dezzani (1998)
resampled Vegetation Type Map plots
surveyed 60 years earlier. They found
that only 40.1 percent of the coastal sage
scrub originally mapped was still
extant, while 41.9 percent of this
mapped plant community was now
open coastal sage scrub mixed with a
continuous layer of exotic annual
grasses. The remaining 18 percent of
plots were entirely converted to exotic
annual grassland. This conversion from
shrublands to grasslands was due to a
combination of factors including
invasion of European annual grasses,
increased fire frequency, and possibly
nitrogen deposition due to air pollution
(Minnich and Dezzani 1998). Thus, even
in reserve areas not threatened by
habitat destruction due to development,
a continuous loss of suitable habitat
available to the California gnatcatcher is
ongoing.

Please refer to the final listing rule (58
FR 16741) for a more detailed
discussion of the California gnatcatcher
in relation to the five factors.

Previous Federal Action

On March 30, 1993, we published a
determination of threatened status for
the coastal California gnatcatcher (58 FR
16742). At the time of the listing, we
concluded that designation of critical
habitat for the species was not prudent
because such designation would not
benefit the coastal California
gnatcatcher and would make the species
more vulnerable to activities prohibited
under section 9 of the Act. We were
aware of several instances of apparently
intentional habitat destruction that had
occurred during the listing process. In
addition, most land occupied by the
gnatcatcher was in private ownership
and we did not believe a designation of
critical habitat to be of benefit because
of a lack of a Federal nexus.

On May 21, 1997, the U.S. Court of
Appeals for the Ninth Circuit (Circuit
Court) issued an opinion in Natural
Resources Defense Council v. U.S. Dept.
of the Interior (No. 95-56075; D.C. No.
CV-93-999) (NRDC v. USDOI) that

required us to reevaluate our prudency
determination and issue a new decision
regarding the prudency of determining
critical habitat for the gnatcatcher.

On February 8, 1999, we published a
notice of determination in the Federal
Register (64 FR 5957) in which we
concluded that designation of critical
habitat for the gnatcatcher was prudent.

On February 7, 2000, we published a
proposed rule to designate critical
habitat for the coastal California
gnatcatcher (65 FR 5946) on
approximately 323,726 ha (799,916 ac)
within Los Angeles, Orange, Riverside,
San Bernardino, and San Diego
counties, California. On October 24,
2000, we published a final rule
designating approximately 207,890 ha
(513,650 ac) of land as critical habitat
for the coastal California gnatcatcher in
Los Angeles, Orange, Riverside, San
Bernardino, and San Diego counties,
California (65 FR 63680).

Following the designation of critical
habitat for the coastal California
gnatcatcher, NRDC filed an amended
complaint on December 20, 2000,
challenging the Service’s exclusion of
some lands from the designation of
critical habitat (NRDC v. USDOI, CV 99—
5246, (C.D.Cal)). Also in December
2000, Rancho Mission Viejo L.L.C. filed
a lawsuit in the U.S. District Court for
the District of Columbia, challenging the
methodology used by the Service in the
economic analysis of the designation of
critical habitat (Rancho Mission Viejo,
LLC. v. Babbitt, CV-01-8412). In
January 2001, the Building Industry
Association of Southern California and
several other groups filed a separate
lawsuit in the U.S. District Court for the
District of Columbia which also
challenged the designation of critical
habitat for the coastal California
gnatcatcher (Building Industry
Association of Southern California et al
v. Norton et al., CV 01-7028) (BIA v.
Norton). On July 3, 2001, the D.C.
District Court transferred the BIA and
Rancho Mission Viejo suits to the U.S.
District Court for the Central District of
California.

On June 11, 2002, the U.S. District
Court for the Central District of
California granted the Service’s request
for a remand of the coastal California
gnatcatcher critical habitat designation
so that we may reconsider the economic
impact associated with designating any
particular area as critical habitat. The
Court ordered us to complete a new
proposed rule by April 11, 2003. In a
subsequent order the Court held that the
critical habitat designated for the should
remain in place until such time as a
new, final regulation becomes effective.

Critical Habitat

Section 3 defines critical habitat as—
(i) the specific areas within the
geographic area occupied by a species,
at the time it is listed in accordance
with the Act, on which are found those
physical or biological features (I)
essential to the conservation of the
species and (II) that may require special
management considerations or
protection; and (ii) specific areas
outside the geographic area occupied by
a species at the time it is listed, upon
a determination that such areas are
essential for the conservation of the
species. “‘Conservation” means the use
of all methods and procedures that are
necessary to bring an endangered or a
threatened species to the point at which
listing under the Act is no longer
necessary.

Critical habitat receives protection
under section 7 of the Act through the
prohibition against destruction or
adverse modification of critical habitat
with regard to actions carried out,
funded, or authorized by a Federal
agency. Section 7 also requires
conferences on Federal actions that are
likely to result in the destruction or
adverse modification of proposed
critical habitat.

To be included in a critical habitat
designation, habitat must be either a
specific area within the geographic area
occupied by the species on which are
found those physical or geographical
features essential to the conservation of
the species (primary constituent
elements, as defined at 50 CFR
424.12(b)) and which require special
management considerations or
protection, or be specific areas outside
of the geographic area occupied by the
species which are determined to be
essential for the conservation of the
species. Habitat areas that support only
a subset of the primary constituent
elements are included only when they
still perform the functions that make
them essential to the conservation of the
species. Section 3(5)(c) of the Act states
that not all areas that can be occupied
by a species should be designated as
critical habitat unless the Secretary
determines that all such areas are
essential to the conservation of the
species. Our regulations (50 CFR
424.12(e)) also state that ‘““The Secretary
shall designate as critical habitat areas
outside the geographic area presently
occupied by the species only when a
designation limited to its present range
would be inadequate to ensure the
conservation of the species.”
Accordingly, we do not designate
critical habitat in areas outside the
geographic area occupied by the species
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unless the best available scientific and
commercial data demonstrate that
unoccupied areas are essential for the
conservation of the species.

Private lands previously designated
were re-evaluated based on new survey
information, and the results of a habitat
modeling exercise. Refer to the Criteria
Used to Identify Critical Habitat section
for further discussion.

Application of Section 3(5)(A) and
Exclusions Under Section 4(b)(2) of the
Act

Section 3(5)(A) of the Act defines
critical habitat as the specific areas
within the geographic area occupied by
the species on which are found those
physical and biological features (I)
essential to the conservation of the
species and (II) which may require
special management considerations and
protection. As such, for an area to be
designated as critical habitat for a
species it must meet both provisions of
the definition. In those cases where an
area does not provide those physical
and biological features essential to the
conservation of the species, it has been
our policy to not include these specific
areas in designated critical habitat.
Likewise, if we believe, based on an
analysis, that an area determined to be
biologically essential has an adequate
management plan that covers the
species, then special management and
protection are already being provided,
and those areas do not meet the second
provision of the definition and are also
not proposed as critical habitat.

We consider a current plan to provide
adequate management or protection if it
meets three criteria: (1) The plan is
complete and provides a conservation
benefit to the species (i.e., the plan must
maintain or provide for an increase in
the species’ population, or the
enhancement or restoration of its habitat
within the area covered by the plan); (2)
the plan provides assurances that the
conservation management strategies and
actions will be implemented (i.e., those
responsible for implementing the plan
are capable of accomplishing the
objectives, and have an implementation
schedule or adequate funding for
implementing the management plan);
and (3) the plan provides assurances the
conservation strategies and measures
will be effective (i.e., it identifies
biological goals, has provisions for
reporting progress, and is of a duration
sufficient to implement the plan and
achieve the plan’s goals and objectives).

Further, section 4(b)(2) of the Act
states that critical habitat shall be
designated, and revised, on the basis of
the best available scientific data
available after taking into consideration

the economic impact, and any other
relevant impact, of specifying any
particular area as critical habitat. An
area may be excluded from critical
habitat if it is determined that the
benefits of such exclusion outweigh the
benefits of specifying a particular area
as critical habitat, unless the failure to
designate such area as critical habitat
will result in the extinction of the
species. Consequently, we may exclude
an area from critical habitat based on
economic impacts, or other relevant
impacts such as preservation of
conservation partnerships or military
readiness considerations, if we
determine that the benefits of excluding
an area from critical habitat outweigh
the benefits of including the area in
critical habitat, provided that exclusion
will not result in the extinction of the
species.

In summary, we use both the
definition in section 3(5)(A) and the
provisions of section 4(b)(2) of the Act
to evaluate those specific areas that are
proposed for designation as critical
habitat as well as for those areas that are
subsequently finalized (i.e., designated
as critical habitat). On that basis, it has
been our policy to not include in
proposed critical habitat, or exclude
from designated critical habitat, those
areas: (1) Not biologically essential to
the conservation of a species, (2)
covered by a legally operative
individual (project-specific) or regional
HCP that covers the subject species, (3)
covered by a complete and approved
INRMP for specific DoD installations, or
(4) covered by an adequate management
plan or agreement that protects the
primary constituent elements of the
habitat.

As discussed further below, for this
proposal of critical habitat for the
gnatcatcher, we have considered, but
have not proposed as critical habitat the
mission-essential training areas on
Marine Corps Base, Camp Pendleton
(Camp Pendleton); MCAS, Miramar;
reserve lands in the San Diego Multiple
Species Conservation Program and the
Orange County Central-Coastal NCCP/
HCP; Tribal lands of the Pala Band of
Mission Indians; and lands covered by
individual completed and approved
HCPs that cover the gnatcatcher. Some
lands managed by the DoD, including
nontraining areas Camp Pendleton and
Naval Weapons Station Seal Beach,
Detachment Fallbrook (Fallbrook Naval
Weapons Station), have been proposed
as critical habitat for the gnatcatcher.

Relationship to HCPs
Individual HCPs

In general, we believe that individual
HCPs in which the reserves have been
established that protect the primary
constituent elements of critical habitat
of the subject species, establish areas
that may be biologically essential to the
covered species, but which do not
require special management and
protections because their value for
conservation has been established and
perpetuated by the existing protective
measures and actions from the
provisions of the HCP. Consequently,
reserve areas defined in these individual
HCPs do not meet the definition of
critical habitat and are therefore are not
being proposed as critical habitat.
Further, to the extent that these areas do
meet the definition of critical habitat as
defined in 3(5)(A)@1) D), it is
additionally appropriate to exclude
these areas from critical habitat
pursuant to the “other relevant impacts”
provisions of section 4(b)(2).

Numerous individual HCPs that
provide incidental take coverage for the
coastal California gnatcatcher have been
approved and implemented in Los
Angeles, Orange, San Diego, and
Riverside Counties. Completed
individual HCPs include: Bennett
Property, Meadowlark Estates,
Fieldstone, and Poway Subarea Plan in
San Diego County; Coyote Hills East and
Shell Oil in Orange County; Ocean
Trails in Los Angeles County; and Lake
Mathews, North Peak, Railroad Canyon,
and Rancho Bella Vista in Riverside
County. Collectively, these HCPs have
resulted in the protection of 3,935 ha
(9,725 ac) of habitat for the coastal
California gnatcatcher.

Regional HCPs

We have considered, but have not
proposed as critical habitat preserve,
reserve or other conservation lands and
lands targeted for conservation within
the boundaries of approved HCP based
on the Secretary of the Interior’s
authority under section 4(b)(2) of the
Act as we believe the benefits of
excluding these lands outweigh the
benefits of including them.

Development of an HCP is a
prerequisite for the issuance of an
incidental take permit pursuant to
section 10(a)(1)(B) of the Act. HCPs vary
in size and may provide for incidental
take coverage and conservation
management for one or many federally
listed species. Additionally, more than
one applicant may participate in the
development and implementation of an
HCP. In the case of the coastal California
gnatcatcher, the HCPs are very complex,
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address multiple species, and are very
important to a large area and to many
participating permittees.

Large regional HCPs expand upon the
basic requirements set forth in section
10(a)(1)(B) of the Act because they
reflect a voluntary, cooperative
approach to large-scale habitat and
species conservation planning. Many of
the large regional HCPs in southern
California have been, or are being,
developed to provide for the
conservation of numerous federally
listed species and unlisted sensitive
species and the habitats that provide for
their biological needs. These HCPs are
designed to proactively implement
conservation actions to address future
projects that are anticipated to occur
within the planning area of the HCP;
however, given the broad scope of these
regional HCPs, not all projects
envisioned to potentially occur may
actually take place.

In the case of approved regional HCPs
(e.g., those sponsored by cities, counties
or other local jurisdictions) that provide
for incidental take coverage for the
coastal California gnatcatcher, a primary
goal of these regional plans is to provide
for the protection and management of
habitat essential for the conservation of
the species while directing development
to other areas. The regional HCP
development process provides an
opportunity for more intensive data
collection and analysis regarding the
use of particular habitat areas by coastal
California gnatcatchers. The process
also enables us to conduct detailed
evaluations of the importance of such
lands to the long term survival of the
species in the context of constructing a
system of interlinked habitat blocks that
provide for the biological needs of the
species.

Completed HCPs and their
accompanying implementation
agreements contain management
measures and protections for identified
preserve areas that protect, restore, and
enhance the value of these lands as
habitat for the coastal California
gnatcatcher. These measures, which
include explicit standards to minimize
any impacts to the covered species and
its habitat, are designed to ensure that
the value of the conservation lands as
suitable habitat for the coastal California
gnatcatcher habitat is maintained,
expanded and improved.

In approving these HCPs the Service
has provided assurances to permit
holders that once the protection and
management required under the plans
are in place and for as long as the permit
holders are fulfilling their obligations
under the plans, no additional
mitigation in the form of land or

financial compensation will be required
of the permit holders and in some cases,
specified third parties. Similar
assurances will be extended to future
permit holders in accordance with the
Service’s HCP Assurance (“No
Surprises”) rule codified at 50 CFR
17.22(b)(5) and (6) and 17.32(b)(5) and
(6).
Because of the similarities between
the purposes of regional HCPs and
designation of critical habitat, and in
light of the intensive investigation and
analysis undertaken in conjunction with
regional HCP planning processes,
regional HCPs currently under
development will identify, protect and
provide appropriate adaptive
management for those specific lands
within the boundaries of the plans that
are essential for the long-term
conservation of the species. The
analyses of these HCPs and proposed
permits under section 7 show that
activities covered under such permits
will not result in the destruction or
adverse modification of critical habitat
proposed within the boundaries of the
plans when the covered activities are
carried out in accordance with the
provisions of the HCP.

As discussed earlier, we have
considered, but have not proposed as
critical habitat lands within approved
HCPs that include the coastal California
gnatcatcher as a covered species. It is
also our intention to exclude currently
proposed HCPs that cover the
gnatcatcher if, prior to publication of a
final designation of critical habitat, the
plans are completed, approved, and
legally operative. We will evaluate the
exclusion of these lands based on the
best scientific data available and after
taking into consideration economic and
any other relevant impact of designating
critical habitat. Following is our
preliminary analysis of the benefits of
including lands within approved HCPs
versus excluding such lands from
critical habitat designation.

(1) Benefits of Inclusion

Under Section 7 critical habitat
designation will provide little
additional benefit to the coastal
California gnatcatcher habitat within the
boundaries of approved HCPs. The
primary benefit of any critical habitat is
with regard to activities with a Federal
nexus that require consultation
pursuant to Section 7 of the Act to
ensure that the activity will not destroy
or modify designated critical habitat.
Currently approved and permitted HCPs
are designed to ensure the conservation
of covered species within the plan area.
HCPs, particularly large regional HCPs,
address land use within the plan

boundaries, and habitat issues within
these plan boundaries will have been
thoroughly addressed in the HCP itself
and through the Section 7 consultation
on the HCP.

Furthermore, HCPs typically provide
greater conservation benefits to covered
species than independent project-by-
project section 7 consultations, because
HCPs assure the long-term protection
and management of a covered species
and its habitat, and funding for such
management and protection through the
standards found in the 5-Point Policy
for HCPs (65 FR 35242) and the HCP No
Surprises regulation (63 FR 8859). These
types of assurances are typically not
provided by section 7 consultations
because such consultations do not
always commit the project proponent to
long-term special management or
protections. Thus, a consultation is not
likely to accord the lands it covers the
extensive benefits an HCP provides.

Development and implementation of
HCPs provide other important
conservation benefits, including the
development of area wide biological
information to guide conservation
efforts and assist in species’ recovery
and the creation of innovative solutions
to conserve species while allowing for
continued economic development.
Particular