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49 Additional Information available to investors 
will include data for a period covering at least the 
four previous calendar quarters (or the life of a 
Fund, if shorter) indicating how frequently the 
Fund’s shares traded at a premium or discount to 
NAV based on the Bid-Asked Price and closing 
NAV, and the magnitude of such premiums and 
discounts; the Fund’s Prospectus and two most 
recent reports to shareholders; and other 
quantitative information such as daily trading 
volume.

50 In order to halt the trading of the Fund, the 
Exchange may consider, among others, factors 
including: (1) The extent to which trading is not 
occurring in stocks underlying the index; or (2) 
whether other unusual conditions or circumstances 
detrimental to the maintenance of a fair and orderly 
market are present. In addition, trading in Fund 
shares is subject to trading halts caused by 
extraordinary market volatility pursuant to NYSE 
Rule 80B.

51 Prior to commencement of trading, the 
Exchange states that it will issue an Information 
Circular informing members and member 
organizations of the characteristics of the Fund and 
of applicable Exchange rules, as well as the 
requirements of NYSE Rule 405 (Diligence as to 
Accounts).

52 This minimum number of shares required to be 
outstanding at the start of trading is comparable to 
requirements that have been applied to previously 
listed series of Investment Company Units.

53 15 U.S.C. 78s(b)(2).
54 See supra note 36. See also, e.g., Securities 

Exchange Act Release Nos. 44990 (October 25, 
2001), 66 FR 56869 (November 13, 2001) (File No. 
SR-Amex-2001–45); 42748 (May 2, 2000), 65 FR 
30155 (May 10, 2000); and 36947 (March 8, 1996), 
61 FR 10606 (March 14, 1996) (File No. SR-Amex-
95–43).

55 15 U.S.C. 78s(b)(5).

56 15 U.S.C. 78s(b)(2).
57 17 CFR 200.30–3(a)(12).
1 15 U.S.C. 78s(b)(1).

calculation of the premium or discount 
of the Bid-Asked Price in relation to the 
closing NAV.49

Based on the representations made in 
the NYSE proposal, the Commission 
believes that pricing and other 
important information about the Fund is 
adequate and consistent with the 
Exchange Act. 

D. Listing and Trading 
The Commission finds that adequate 

rules and procedures exist to govern the 
listing and trading of the Fund’s shares. 
Fund shares will be deemed equity 
securities subject to NYSE rules 
governing the trading of equity 
securities, including, among others, 
rules governing trading halts,50 
responsibilities of the specialist, 
account opening and customer 
suitability requirements,51 and the 
election of stop and stop limit orders.

In addition, the Exchange states that 
iShares are subject to the criteria for 
initial and continued listing of ICUs in 
Section 703.16 of the NYSE Manual. 
The Commission believes that the 
listing and delisting criteria for Fund 
shares should help to ensure that a 
minimum level of liquidity will exist in 
the Fund to allow for the maintenance 
of fair and orderly markets. 
Accordingly, the Commission believes 
that the rules governing the trading of 
Fund shares provide adequate 
safeguards to prevent manipulative acts 
and practices and to protect investors 
and the public interest. 

As noted above, the NYSE expects to 
require that a minimum of two Creation 
Units (100,000 iShares) will be required 
to be outstanding at the start of trading. 
The Commission believes that this 
minimum number is sufficient to help 

to ensure that a minimum level of 
liquidity will exist at the start of 
trading.52

E. Surveillance 
The Commission finds that NYSE has 

adequate surveillance procedures to 
monitor the trading of the proposed 
iShares, including concerns with 
specialists purchasing and redeeming 
Creation Units. The NYSE represents 
that it will rely on existing surveillance 
procedures governing ICUs currently 
trading on the Exchange. The Exchange 
is also able to obtain information 
regarding trading in both the Fund 
shares and the Component Securities by 
its members on any relevant market; in 
addition, the Exchange may obtain 
trading information via the Intermarket 
Surveillance Group (‘‘ISG’’) from other 
exchanges who are members or affiliates 
of the ISG, including, by way of 
example, the Hong Kong Stock 
Exchange. 

F. Accelerated Approval 
The Commission finds good cause, 

pursuant to Section 19(b)(2) of the 
Exchange Act,53 for approving the 
proposed rule change, as amended, 
prior to the thirtieth day after the date 
of publication of notice in the Federal 
Register. The Commission notes that the 
proposal is consistent with the listing 
and trading standards in NYSE Rule 
703.16 (Investment Company Units), 
and the Commission has previously 
approved similar products based on 
foreign indices.54 The Commission does 
not believe that the proposed rule 
change, as amended, raises novel 
regulatory issues. Consequently, the 
Commission believes that it is 
appropriate to permit investors to 
benefit from the flexibility afforded by 
trading these products as soon as 
possible. Accordingly, the Commission 
finds that there is good cause, consistent 
with Section 6(b)(5) of the Exchange 
Act,55 to approve the proposal on an 
accelerated basis.

V. Conclusion 
It is therefore ordered, pursuant to 

Section 19(b)(2) of the Exchange Act, 
that the proposed rule change (SR–

NYSE–2004–55), is hereby approved on 
an accelerated basis.56

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.57

Margaret H. McFarland, 
Deputy Secretary.
[FR Doc. E4–2657 Filed 10–14–04; 8:45 am] 
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October 8, 2004. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 1, notice is hereby given that on 
June 4, 2004, The Options Clearing 
Corporation (‘‘OCC’’) filed with the 
Securities and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change described in Items I, II, and III 
below, which items have been prepared 
primarily by OCC. The Commission is 
publishing this notice and order to 
solicit comments from interested 
persons and to grant accelerated 
approval of the proposal.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

OCC is seeking to amend its By-Laws 
and Rules as set forth below to create an 
internal cross-margining program that 
will permit a clearing member to 
establish a non-proprietary account for 
market professionals in which securities 
and security futures that are cleared by 
OCC in its capacity as a securities 
clearing agency may be cross-margined 
with commodity futures and options on 
such futures that are cleared by OCC in 
its capacity as a derivatives clearing 
organization (‘‘DCO’’) registered as such 
under the Commodity Exchange Act 
(the ‘‘CEA’’). 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
OCC included statements concerning 
the purpose of and basis for the 
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2 The Commission has modified the text of the 
summaries prepared by OCC.

3 Securities Exchange Act Release No. 26153 (Oct. 
3, 1988), 53 FR 39567 [SR–OCC–86–17].

4 Securities Exchange Act Release No. 32708 
(Aug. 2, 1993), 58 FR 42586 [SR–OCC–93–13].

5 A copy of the form Market Professional’s 
Agreement for Internal Cross-Margining is attached 
as part of the OCC filing.

proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. OCC has prepared 
summaries, set forth in sections (A), (B), 
and (C) below, of the most significant 
aspects of these statements.2

(A) Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

The purpose of this filing is to make 
cross-margining available to non-
proprietary market professionals where 
the positions to be cross-margined are 
all maintained with OCC. This program 
is similar to cross-margining programs 
currently in effect between OCC and the 
Chicago Mercantile Exchange and other 
commodities clearing organizations 
with one major difference. The positions 
to be cross-margined under this 
proposal are all cleared by OCC. There 
is no second clearing organization. For 
this reason the program is called 
‘‘internal’’ cross-margining. Internal 
cross-margining is possible because 
OCC, in its capacity as a DCO, can now 
clear futures and futures options subject 
to the exclusive jurisdiction of the 
Commodity Futures Trading 
Commission (‘‘CFTC’’). 

In the existing ‘‘external’’ cross-
margining programs, OCC contracts 
with a DCO, such as the Chicago 
Mercantile Exchange, to permit a 
clearing member of OCC that is (or has 
an affiliate that is) a clearing member of 
the DCO to margin as a single portfolio 
its positions in security options cleared 
by OCC and its (or its affiliate’s) 
positions in related commodity futures 
and commodity options thereon cleared 
by the DCO. Margin is assessed based on 
the net risk of the portfolio, and to the 
extent that the contracts in the account 
are offsetting from a risk perspective, 
the clearing member’s margin 
requirement is less than it would be if 
the commodity positions were carried in 
accounts separate from the security 
positions. 

Internal cross-margining functions in 
the same way except that the internal 
cross-margining account would contain 
only positions in contracts cleared by 
OCC. This greatly simplifies the 
arrangement in that it eliminates the 
need for contractual relationships 
between two clearing organizations, the 
holding of collateral for their joint 
benefit and loss sharing arrangements. 
As in the case of existing non-
proprietary cross-margining programs, 

the internal non-proprietary cross-
margining account would be treated as 
a segregated futures account under 
Section 6d of the CEA and, in 
accordance with Appendix B to Part 190 
of the CFTC’s regulations, would be 
separately segregated from the regular 
segregated futures account that an OCC 
clearing member may maintain under 
Article VI, Section 3(f) of OCC’s By-
Laws. That futures account is confined 
to customer transactions in futures, 
futures options, and security futures (to 
the extent that such security futures are 
carried in futures accounts by the 
clearing member’s customers) and may 
not include positions in security 
options. 

OCC is seeking approval of internal 
cross-margining only in relation to 
accounts of non-proprietary market 
professionals. A market professional is, 
in essence, a market-maker, specialist or 
person acting in a similar capacity on a 
securities exchange, or a member of a 
futures exchange trading for its own 
account. A non-proprietary market 
professional is any market professional 
that is required to be treated as a 
‘‘customer’’ under the CEA and 
therefore excludes any market 
professional that is affiliated with the 
carrying clearing member in a way that 
would cause its account to be treated as 
a ‘‘proprietary account’’ under Section 
1.3(y) of the CFTC’s regulations. 

In the absence of an internal cross-
margining program, clearing members 
would be unable to carry futures 
positions of non-proprietary market 
professionals in the same account as 
their positions in security options 
because of the segregation requirements 
applicable to the former under the 
Commodity Exchange Act. 

Since it granted approval of the first 
cross-margining program in 1988, the 
Commission has repeatedly found that 
cross-margining programs are consistent 
with clearing agency responsibilities 
under Section 17A of the Act and highly 
beneficial to the clearing organization, 
its clearing members, and the public.3 
Cross-margining programs enhance 
clearing member and systemic liquidity 
which results in lower initial margin 
deposits. They reduce the risk that a 
clearing member will become insolvent 
in a distressed market and the 
corresponding risk that one insolvency 
could lead to multiple insolvencies in a 
ripple effect. They enhance the security 
of the clearing system.4

The following are particular points of 
interest about OCC’s internal cross-
margining program. 

(1) Amended Definition
The existing definition of ‘‘Market 

Professional’’ in Article I of OCC’s By-
Laws is amended to substitute a 
reference to OCC in place of the 
reference to the Intermarket Clearing 
Corporation, which has been merged 
into OCC. 

(2) Absence of Cross-Margining 
Agreement 

All established external cross-
margining programs involving OCC 
have a cross-margining agreement as the 
constitutive and governing document. 
The parties to these cross-margining 
agreements are the clearing 
organizations that clear the trades in the 
cross-margining accounts of a joint 
clearing member or a pair of affiliated 
clearing members. Internal cross-
margining, however, does not require a 
cross-margining agreement because the 
only participating clearing organization 
is OCC. 

(3) Requirement of Market Professional’s 
Agreement 

The terms governing the cross-
margining arrangements between OCC 
and each participating clearing member 
are set forth in OCC’s By-Laws and 
Rules. The rights and obligations of a 
non-proprietary market professional that 
wants the benefits of internal cross-
margining vis-à-vis the clearing member 
through which it clears are not covered 
in the By-Laws and Rules and so must 
be made the subject of a separate 
agreement. The execution of such an 
agreement, the ‘‘Market Professional’s 
Agreement for Internal Cross-
Margining,’’ is a requirement for the 
market professional’s participation in 
the program.5

(4) Amendments to Chapter XI of the 
Rules 

Amendments to Rules 1104 through 
1107 of Chapter XI of OCC’s Rules, 
which governs the suspension of a 
clearing member, all relate to the 
liquidation of a suspended clearing 
member that participates in the internal 
cross-margining program. Similar to the 
separate rules that govern the 
liquidation of the segregated futures 
account, additional separate rules were 
created to govern the liquidation of the 
internal non-proprietary cross-
margining account. They are both 
segregated accounts under the 

VerDate jul<14>2003 15:18 Oct 14, 2004 Jkt 205001 PO 00000 Frm 00094 Fmt 4703 Sfmt 4703 E:\FR\FM\15OCN1.SGM 15OCN1



61291Federal Register / Vol. 69, No. 199 / Friday, October 15, 2004 / Notices 

6 15 U.S.C. 78q–1(b)(3)(F). 7 17 CFR 200.30–3(a)(12).

Commodity Exchange Act, and the 
positions and other assets of each 
account may not be commingled with 
those not in that account or be used to 
satisfy obligations other than those 
arising from activity in that account. 
Thus, in each place where special 
provision in OCC’s Rules is made for the 
segregated futures account, a parallel 
provision for the internal non-
proprietary cross-margining account has 
been inserted with a parallel purpose 
and effect. 

(5) Regulatory Approvals 

In addition to the approval of the 
Commission, OCC must also obtain the 
approval of the CFTC to the 
commingling of positions of non-
proprietary market professionals in 
futures products with their security 
options positions. OCC is concurrently 
applying to the CFTC for such approval. 

(B) Self-Regulatory Organization’s 
Statement on Burden on Competition 

OCC does not believe that the 
proposed rule change will impose any 
burden on competition. 

(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

Written comments were not and are 
not intended to be solicited with respect 
to the proposed rule change, and none 
have been received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder and 
particularly with the requirements of 
Section 17A(b)(3)(F) 6 of the Act, which 
requires that the rules of a clearing 
agency be designed to provide for the 
safeguarding of securities and funds 
which are in its possession or control or 
for which it is responsible. By 
establishing an internal cross-margin 
program, OCC will provide its members 
with the benefits of cross-margining, 
including greater liquidity and more 
efficient use of collateral, in a manner 
that is consistent with OCC’s overall 
risk management process.

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date 
of publication of notice of filing because 
such approval will allow OCC to 
implement the proposed rule change so 
that its members immediately have the 

benefits of cross-margining options on 
variability indexes with commodity 
futures on variability indexes.

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/
rules/sro.shtml) or 

• Send an e-mail to rule-
comments@sec.gov. Please include File 
Number SR–OCC–2004–10 on the 
subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Jonathan G. Katz, Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549–0609. 

All submissions should refer to File 
Number SR–OCC–2004–10. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing also will be available for 
inspection and copying at the principal 
office of OCC and on OCC’s Web site at 
http://www.optionsclearing.com. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR–OCC–2004–10 and should 
be submitted on or before November 5, 
2004.

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority.7

Margaret H. McFarland, 
Deputy Secretary.
[FR Doc. E4–2656 Filed 10–14–04; 8:45 am] 
BILLING CODE 8010–01–P

SMALL BUSINESS ADMINISTRATION

[Declaration of Disaster #3624] 

State of Alabama; Amendment #2 

In accordance with notices received 
from the Department of Homeland 
Security—Federal Emergency 
Management Agency—effective 
September 30 and October 4, 2004, the 
above numbered declaration is hereby 
amended to establish the incident 
period as beginning September 13, 2004 
and continuing through September 30, 
2004. The declaration is also amended 
to include Chambers, Colbert, DeKalb, 
Henry, Houston, Jackson, Lauderdale, 
Limestone, Madison, Morgan, 
Randolph, and Russell as disaster areas 
due to damages caused by Hurricane 
Ivan. 

In addition, applications for economic 
injury loans from small businesses 
located in the contiguous counties of 
Carroll, Chatahoochie, Chattooga, Dade, 
Early, Heard, Seminole, Troup, and 
Walker in the State of Georgia; and 
Franklin, Hardin, Giles, Lawrence, 
Lincoln, Marion, and Wayne Counties 
in the State of Tennessee may be filed 
until the specified date at the previously 
designated location. All other counties 
contiguous to the above named primary 
counties have previously been declared. 
In addition, Autauga, Baldwin, Bibb, 
Butler, Chilton, Choctaw, Clarke, Coffee, 
Conecuh, Coosa, Covington, Crenshaw, 
Dallas, Elmore, Escambia, Geneva, 
Greene, Hale, Jefferson, Lowndes, 
Marengo, Mobile, Monroe, Montgomery, 
Perry, Pickens, Shelby, Sumter, 
Talladega, Tuscaloosa, Washington, and 
Wilcox Counties in the State of Alabama 
are also eligible under Public Assistance 
and our disaster loan program is 
available for private non-profit 
organizations that provide essential 
services of a governmental nature in 
those counties. 

The economic injury disaster number 
assigned to Tennessee is 9AE400 and 
the Public Assistance number assigned 
to Alabama is P06208. 

All other information remains the 
same, i.e., the deadline for filing 
applications for physical damage is 
November 15, 2004 and for economic 
injury the deadline is June 15, 2005.
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