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Section 6(b)(5) of the Act,1” which
requires, among other things, that a
national securities exchange’s rules be
designed to prevent fraudulent and
manipulative acts and practices, to
promote just and equitable principles of
trade, to remove impediments to and to
perfect the mechanism of a free and
open market and a national market
system and, in general, to protect
investors and the public interest.

The Commission notes that the
options exchanges adopted the current
definitions of FCQS and FPQS, which
impose a “10-up’ requirement, at a time
when all the options exchanges had
rules requiring that their minimum
quotation size be for at least 10
contracts. Consequently, an exchange
receiving a customer limit order for
fewer than 10 contracts would
disseminate the price of the customer
limit order with a size of 10 contracts
and the specialist or the trading crowd
would be responsible to make up the
difference. Since implementation of the
Linkage Plan, several of the options
exchanges have modified their rules to
permit them to disseminate the “natural
size” of customer limit orders that are
of a size of less than 10 contracts.18 The
Commission believes that approval of
the proposed rule changes, which will
permit options exchanges to conform
their Linkage rules to other Exchange
rules allowing them to disseminate a
customer limit order’s “natural size,”
should provide greater transparency to
investors and the marketplace and better
reflect the true state of liquidity in the
marketplace.

IV. Conclusion

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act,° that the
proposed rule changes (SR—-BSE-2004—
14; SR-CBOE-2004—41; SR-ISE-2004—
01; SR-PCX-2004—-84; SR—Phlx—2004—
16), as amended, are approved.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.20

J. Lynn Taylor,

Assistant Secretary.

[FR Doc. E4—2875 Filed 10-27-04; 8:45 am]
BILLING CODE 8010-01-P

1715 U.S.C. 78f(b)(5).

18 See Securities Exchange Act Release Nos.
46325 (August 8, 2002), 67 FR 53376 [August 15,
2002) (SR-Phlx—2002-15); 46029 (June 4, 2002), 67
FR 40363 (June 12, 2002) (SR-PCX-2002-30);
45067 (November 16, 2001), 66 FR 58766
(November 23, 2001) (SR-CBOE-2001-56); 47959
(May 30, 2003), 68 FR 34441 (June 9, 2003) (SR—
CBOE-2002-05); and 48957 (December 18, 2003),
68 FR 75294 (December 30, 2003) (SR—Amex—2003—
24).

1915 U.S.C. 78s(b)(2).

2017 CFR 200.30-3(a)(12).
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on the Nasdaq Stock Market, Inc.

October 21, 2004.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”),? and Rule 19b—4 thereunder,?
notice is hereby given that on August
25, 2004, the National Association of
Securities Dealers, Inc. (“NASD”),
through its subsidiary, The Nasdaq
Stock Market, Inc. (“Nasdaq”), filed
with the Securities and Exchange
Commission (“Commission’ or “SEC”’)
the proposed rule change as described
in Items [, II, and III below, which Items
have been prepared by Nasdaq. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of the Substance
of the Proposed Rule Change

Nasdaq proposes to amend NASD
Rules 4510(c) and 4520(c) to modify the
annual fee for domestic and foreign
issuers (other than American Depositary
Receipts (“ADRs”)) listed on the Nasdaq
National Market and for all issuers
listed on The Nasdaq SmallCap Market.
Nasdaq will implement the proposed
rule change on January 1, 2005, for
issuers listed on Nasdaq as of the date
of approval of this rule filing, and upon
approval for all new listings after the
date of approval of this rule filing. In
addition, Nasdaq proposes to adopt new
IM—-4520-1 to clarify that no fees are
due from issuers described in Rule
4320(c).

The text of the proposed rule change
is below. Proposed new language is in
italics; proposed deletions are in

brackets.3
* * * * *

4510. The Nasdaq National Market
(a)—(b) No change.

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

3Changes are marked to the rule text that appears
in the electronic NASD Manual found at
www.nasd.com, which was current as of the date of
this filing. No pending rule filings would affect
Rule 4510(c) and 4520(c). Telephone conversation
between Arnold Golub, Office of General Counsel,
Amex, and Richard Holley, Attorney, Division of
Market Regulation, Commission, dated October 14,
2004.

(c) Annual Fee—Domestic and
Foreign Issues.

(1) The issuer of each class of
securities, other than an ADR, that is a
domestic or foreign issue listed in The
Nasdaq National Market shall pay to
The Nasdaq Stock Market, Inc. an
annual fee calculated on total shares
outstanding according to the following
schedule:

Up to 10 million shares [$21,225]
$24,500

10+ to 25 million shares [$26,500]
$30,500

25+ to 50 million shares [$29,820]
$34,500

50+ to 75 million shares [$39,150]
$44,500

75+ to 100 million shares [$51,750]
$61,750

Over 100 million shares [$60,000]
$75,000

(2)-(4) No change.
(d)—(e) No change.

* * * * *

4520. The Nasdaq SmallCap Market

(a)—(b) No change.

(c) Annual Fee

(1) The issuer of [a] each class of
securities that is a domestic or foreign
issue, including American Depositary
Receipts (ADRs), listed in The Nasdaq
SmallCap Market shall pay to The
Nasdaq Stock Market, Inc. an annual fee
[to be computed as follows:] calculated
on total shares outstanding according to
the following schedule:

Up to 10 million shares $17,500
Over 10 million shares $21,000

[(A) 15,000 for the first issue if it has
total shares outstanding of up to 10
million shares; or

(B) $16,000 for the first issue if it has
total shares outstanding of 10 million or
more shares; plus

(C) $2,000 for each additional issue.

(D) For companies with more than
one issue, the first issue is the
company’s common stock or common
stock equivalent with the highest total
shares outstanding. For companies with
no common stock or common stock
equivalent, the first issue is the issue
with the highest total shares
outstanding.]

(2)-(4) No change.

(5) Total shares outstanding means
the aggregate of all classes of equity
securities included in The Nasdaq
SmallCap Market as shown in the
issuer’s most recent periodic report
required to be filed with the issuer’s
appropriate regulatory authority or in
more recent information held by
Nasdagq. In the case of foreign issuers,
total shares outstanding shall include
only those shares issued and
outstanding in the United States.
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(d) No change.

* * * * *

IM-4520-1. Foreign Exempt Securities

Rules 4520(b)(4) and 4520(c)(3)
provide Nasdaq with the discretion to
waive all or part of the additional share
and annual listing fees otherwise due.
Pursuant to that authority, Nasdaq has
determined to waive any additional
share or annual fee that otherwise
would be due from any issuer described
in Rule 4320(c).

* * * * *

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission,
Nasdaq included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. Nasdaq has prepared
summaries, set forth in Sections A, B,
and C below, of the most significant
aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

Nasdagq is proposing to modify the
annual fees for domestic and foreign
issuers (other than ADRs) listed on the
Nasdaq National Market and for all
issuers listed on The Nasdaq SmallCap
Market. Pursuant to the rule change,
annual fees on the Nasdaq National
Market would increase from a minimum
of $21,225 and a maximum of $60,000
to a minimum of $24,500 and a
maximum of $75,000. Annual fees on
The Nasdaq SmallCap Market would
increase from a minimum of $15,000
and a maximum of $16,000 to a
minimum of $17,500 and a maximum of
$21,000. In addition, Nasdaq is
proposing to eliminate the separate
$2,000 charge to SmallCap Market
issuers that list additional classes of
stock. Instead of this separate charge,
Nasdaq will aggregate shares
outstanding for all issues of stock in
determining the annual fee, as is
currently done on the Nasdaq National
Market.

These fee increases are necessary to
support the ongoing cost of issuer
services and to fund future product and
service investments. Nasdaq annual fees
were last increased in 2001 for National
Market issuers and in 2003 for SmallCap
Market issuers. The services added

since the prior increase include
enhancements to the trading systems
such as the Closing Cross, a centralized
order facility that brings together the
buy and sell interest in specific
NASDAQ stocks and executes all shares
for each stock at a single price, and
continued improvements to Nasdaq
Online, the Market Intelligence Desk,
the Nasdaq Corporate Services Network,
and NASDAQ.com. In addition, the cost
of monitoring issuers for ongoing
compliance with Nasdaq’s listing
standards has increased, in part as a
result of Nasdaq’s enhanced corporate
governance requirements, which were
approved in November 2003.

The new annual fee schedule would
be effective January 1, 2005 for all
issuers listed on The Nasdaq Stock
Market at the time of approval of this
rule filing. For newly listing issuers, the
new annual fee schedule would be
effective once approved.

In addition, Nasdaq is proposing to
adopt new Interpretive Material that
clarifies that issuers exempt from
registration with the Commission
pursuant to SEC Rule 12g3-2(b), which
are eligible to be quoted on Nasdaq
pursuant to Rule 4320(c), are exempt
from annual fees and additional share
fees. These companies are not listed on
Nasdagq at their own initiative, and have
not signed an application or listing
agreement. As such, Nasdaq believes it
would be inequitable to assess fees
against this small group of uniquely
situated issuers.

2. Statutory Basis

Nasdaq believes that the proposed
rule change is consistent with the
provisions of Section 15A of the Act,* in
general, and with Section 15A(b)(5) of
the Act,® in particular, in that it is
designed to provide an equitable
allocation of reasonable fees and charges
among issuers listed on Nasdag.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

Nasdaq does not believe that the
proposed rule change will result in any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act, as amended.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received from
Members, Participants, or Others

Written comments were neither
solicited nor received by Nasdaq.

415 U.S.C. 780-3.
515 U.S.C. 780-3(b)(5).

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or
(ii) as to which the self-regulatory
organization consents, the Commission
will:

(A) By order approve such proposed
rule change, or

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

¢ Send an e-mail to rule-
comments@sec.gov. Please include File
Number SR-NASD-2004-128 on the
subject line.

Paper Comments

e Send paper comments in triplicate
to Jonathan G. Katz, Secretary,
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549-0609.

All submissions should refer to File
Number SR-NASD-2004-128. This file
number should be included on the
subject line if e-mail is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of such
filing also will be available for
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inspection and copying at the principal
office of the NASD. All comments
received will be posted without change;
the Commission does not edit personal
identifying information from
submissions. You should submit only
information that you wish to make
available publicly. All submissions
should refer to File Number SR-NASD-
2004-128 and should be submitted on
or before November 18, 2004.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.6

J. Lynn Taylor,

Assistant Secretary.

[FR Doc. E4-2876 Filed 10-27-04; 8:45 am]
BILLING CODE 8010-01-P
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COMMISSION

[Release No. 34-50579; File No. SR-PCX-
2004-97]

Self-Regulatory Organizations; Notice
of Filing and Order Granting
Accelerated Approval of Proposed
Rule Change by the Pacific Exchange,
Inc. Relating to an Amendment to the
Automatic Opening Rotations Pilot
Program

October 21, 2004.

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934
(““Act”)* and Rule 19b-4 thereunder,?
notice is hereby given that on October
14, 2004, the Pacific Exchange, Inc.
(“PCX” or “Exchange”) filed with the
Securities and Exchange Commission
(“Commission”) the proposed rule
change as described in Items I and II
below, which Items have been prepared
by the Exchange. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons and to approve
the proposal, on an accelerated basis, for
an additional six-month pilot expiring
on March 31, 2005.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

PCX proposes amending PCX Rule
6.64, Commentary .03 to extend its
Automated Opening Rotation (“AOR”)
pilot program for six months. The text
of the proposed rule change is available
at PCX and at the Commission.

617 CFR 200.30-3(a)(12).
115 U.S.C. 78s(b)(1).
217 CFR 240.19b-4.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission,
PCX included statements concerning the
purpose of and basis for the proposed
rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IIT below. The Exchange has
prepared summaries, set forth in
Sections A, B and C below, of the most
significant aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

On September 30, 1999, the
Commission approved a one-year pilot
program for the operation of the
Exchange’s AOR System.3 On August
21, 2000,* August 13, 2001,5 June 10,
2002,% and August 13, 2003,7 the
Commission granted one-year
extensions to the pilot program. The
latest pilot program extension expired
on September 30, 2004. The Exchange
proposes to extend the AOR pilot
program for an additional six months,
retroactive from September 30, 2004
until March 31, 2005.

AOR provides a procedure to facilitate
the execution of option orders at the
opening by providing an electronic
means of establishing a single price
opening. The Exchange is requesting an
additional extension of the AOR pilot
program for six months, to March 31,
2005. The added time permits the
Exchange to phase-in the Exchange’s
new trading platform for options, “PCX
Plus,” on an issue-by-issue basis.8 As
each issue is phased into PCX Plus, the
Exchange will simultaneously phase-out
such issue from the current AOR
process. PCX Plus will eventually
replace the AOR process in its entirety.?

3 See Securities Exchange Act Release No. 41970
(September 30, 1999), 64 FR 54713 (October 7,
1999) and Securities Exchange Act Release No.
41824 (September 1, 1999), 64 FR 49263 (September
10, 1999).

4 See Securities Exchange Act Release No. 43187
(August 21, 2000), 65 FR 52464 (August 29, 2000).

5 See Securities Exchange Act Release No. 44688
(August 13, 2001), 66 FR 43600 (August 20, 2001).

6 See Securities Exchange Act Release No. 46055
(June 10, 2002), 67 FR 41288 (June 17, 2002).

7 See Securities Exchange Act Release No. 48333
(August 13, 2003), 68 FR 50205 (August 20, 2003).

8 See Securities Exchange Act Release No. 47838
(May 13, 2003), 68 FR 27129 (May 19, 2003) (Order
approving PCX Plus).

9The PCX represents that it will file a rule
proposal to eliminate the AOR pilot program rule

Hence, the Exchange will not be seeking
permanent approval of the AOR pilot
program.° Currently, the AOR pilot
program is operating successfully and
without any problems. Therefore, the
Exchange believes that an extension of
the pilot program is warranted.

2. Statutory Basis

The Exchange believes that the
proposed rule change is consistent with
section 6(b) 1* of the Act, in general, and
furthers the objectives of section
6(b)(5),12 in particular, in that it is
designed to promote just and equitable
principles of trade, and, in general, to
protect investors and the public interest.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose
any burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

Written comments on the proposed
rule change were neither solicited nor
received.

III. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

e Send E-mail to rule-
comments@sec.gov. Please include File
Number SR-PCX-2004-97 on the
subject line.

Paper Comments

¢ Send paper comments in triplicate
to Jonathan G. Katz, Secretary,
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549-0609.

text in Rule 6.64(c) and Commentary .03 if the PCX
Plus transition is completed before March 31, 2005.

10 The PCX Plus implementation began, gradually
on an issue-by-issue basis, on December 15, 2003,
and is anticipated to become completely operative
by December 31, 2004. The Exchange will not be
seeking an additional extension of its AOR pilot
program provided that the PCX Plus
implementation is completed without significant
delay.

11115 U.S.C. 78f(b).

1215 U.S.C. 78£(b)(5).
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