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(“CBOE”), NASDAQ OMX PHLX, Inc.
(“Phlx”’), and The NASDAQ Stock
Market LLC (“Nasdaq”) (collectively,
“Participants”), respectively, filed with
Securities and Exchange Commission
(“Commission”) pursuant to Section
11A of the Securities Exchange Act of
1934 (“Act’’) 1 and Rule 608
thereunder 2 an amendment (“Joint
Amendment No. 1”) to the Options
Order Protection and Locked/Crossed
Market Plan (“Plan”).3 In Joint
Amendment No. 1, the Participants
proposed to modify Section 5(b) of the
Plan to eliminate the requirement that
policies and procedures be submitted to
the Commission for approval. On
August 14, 2009, the Commission
summarily put into effect Joint
Amendment No. 1 on a temporary basis
not to exceed 120 days and solicited
comment on Joint Amendment No. 1
from interested persons.* The
Commission received no comments on
Joint Amendment No. 1. This order
approves Joint Amendment No. 1.

IL. Description of Proposed Amendment

In Joint Amendment No. 1, the
Participants proposed to clarify that,
while each Participant is required under
the Plan to establish, maintain and
enforce written policies and procedures
that are reasonably designed to prevent
Trade-Throughs, there would not be a
requirement that these policies and
procedures be submitted to the
Commission for approval. The Plan
requires, and each Participant has
represented, that its policies and
procedures will be reasonably designed
to prevent Trade-Throughs in the
Exchange’s market in Eligible Options
Classes, unless they fall within an
exception set forth in Section 5(b) of the
Plan. If relying on such exception, the
policies and procedures will be
reasonably designed to assure
compliance with the terms of the
exception.

III. Discussion and Commission
Findings

The Commission previously
determined, pursuant to Rule 608 under
the Act,® to put into effect summarily on
a temporary basis not to exceed 120

115 U.S.C. 78k-1.

217 CFR 242.608.

30n July 30, 2009, the Commission approved a
national market system plan relating to Options
Order Protection and Locked/Crossed Markets
proposed by CBOE, ISE, Nasdaq, BOX, Phlx, NYSE
Amex, and NYSE Arca. See Securities Exchange Act
Release No. 60405 (July 30, 2009), 74 FR 39362
(August 6, 2009).

4 See Securities Exchange Act Release No. 60507
(August 14, 2009), 74 FR 42709 (August 24, 2009)
(File No. 4-546).

517 CFR 242.608.

days, the change to the Plan detailed
above in Joint Amendment No. 1.6 After
careful consideration of Joint
Amendment No. 1, the Commission
finds that approving Joint Amendment
No. 1 is consistent with the
requirements of the Act and the rules
and regulations thereunder.?
Specifically, the Commission finds that
Joint Amendment No. 1 is consistent
with Section 11A of the Act 8 and Rule
608 of Regulation NMS thereunder © in
that it is in the public interest, for the
protection of investors, and the

maintenance of fair and orderly markets.

In so finding, the Commission notes
that the Commission generally does not
approve, pursuant to Section 19(b),
surveillance policies and procedures of
national securities exchanges, though
they may be reviewed by Commission
staff, for example, pursuant to
inspections and examinations.

IV. Conclusion

It is therefore ordered, pursuant to
Section 11A of the Act1° and Rule 608

thereunder,? that Joint Amendment No.

1 is approved.

For the Commission, by the Division of
Trading and Markets, pursuant to delegated
authority.12

Florence E. Harmon,

Deputy Secretary.

[FR Doc. E9-25709 Filed 10-23-09; 8:45 am]
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Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”),® and Rule 19b—4 thereunder,2

6 See supra note 4.

7 In approving this Joint Amendment No. 1, the
Commission has considered its impact on
efficiency, competition, and capital formation. 15
U.S.C. 78c(f).

815 U.S.C. 78k-1.

917 CFR 242.608.

1015 U.S.C. 78k 1.

1117 CFR 242.608.

1217 CFR 200.30-3(a)(29).

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

notice is hereby given that on October
1, 2009, NASDAQ OMX BX, Inc.
(“BX”), The NASDAQ Stock Market
LLC (“NASDAQ Exchange”) and
NASDAQ OMX PHLX, Inc. (“Phlx”)
(collectively, the “NASDAQ OMX
Exchange Subsidiaries”) 3 filed with the
Securities and Exchange Commission
(“Commission”’) the proposed rule
change as described in Items I and II
below, which Items have been prepared
by the NASDAQ OMX Exchange
Subsidiaries. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.

I. Self-Regulatory Organizations’
Statement of the Terms of the Substance
of the Proposed Rule Change

The NASDAQ OMX Exchange
Subsidiaries are filing the proposed rule
change with regard to proposed changes
to the Restated Certificate of
Incorporation (the “Certificate”) of their
parent corporation, The NASDAQ OMX
Group, Inc. (“NASDAQ OMX”). The
proposed rule change will be
implemented as soon as practicable
following filing with the Commission.
The text of the proposed rule change for
each of the NASDAQ OMX Exchange
Subsidiaries is available at http://
nasdaqomxbx.cchwallstreet.com, http://
nasdaqomx.cchwallstreet.com/, and
http://www.nasdaqtrader.com/
Micro.aspx?id=PhlxApproved
Rulefilings, respectively, at the
respective NASDAQ OMX Exchange
Subsidiary’s principal office, and at the
Commission’s Public Reference Room.

II. Self-Regulatory Organizations’
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In their filings with the Commission,
each of the NASDAQ OMX Exchange
Subsidiaries included statements
concerning the purpose of and basis for
its proposed rule change and discussed
any comments it received on its
proposed rule change. The text of these
statements may be examined at the
places specified in Item IV below. Each
of the NASDAQ OMX Exchange
Subsidiaries has prepared summaries,
set forth in Sections A, B, and C below,
of the most significant aspects of such
statements.

3The Commission notes that on October 1, 2009,
substantially similar filings also were submitted by
Boston Stock Exchange Clearing Corporation
(“BSECC”) (SR-BSECC-2009-005) and Stock
Clearing Corporation of Philadelphia (“SCCP”) (SR-
SCCP-2009-04), the clearing corporation
subsidiaries of NASDAQ OMX Group, Inc.
(“NASDAQ OMX").



Federal Register/Vol. 74, No. 205/Monday, October 26, 2009/ Notices

55079

A. Self-Regulatory Organizations’
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

NASDAQ OMX is proposing to file
the Certificate of Designation described
below. Under Article Fourth, Paragraph
B of the Certificate, NASDAQ OMX’s
Board of Directors may authorize the
issuance of preferred stock, establish the
number of shares to be included in such
series and fix the designation, powers,
preferences and rights of the shares of
such series, and the qualifications,
limitations and restrictions thereof. As
provided in Articles XI and XII of the
NASDAQ OMX By-Laws, proposed
amendments to the Certificate are to be
reviewed by the Board of Directors of
each self-regulatory subsidiary of
NASDAQ OMX, and if any such
proposed amendment must, under
Section 19 of the Act and the rules
promulgated thereunder, be filed with,
or filed with and approved by, the
Commission before such amendment
may be effective, then such amendment
shall not be effective until filed with, or
filed with and approved by, the
Commission, as the case may be. Senior
management of each of the NASDAQ
OMX Exchange Subsidiaries, through
delegated authority of their governing
boards, have determined that the
proposed change should be filed with
the Commission, and the governing
boards of BSECC and SCCP have each
reviewed the proposed change and
determined that it should be filed with
the Commission.4 Under Delaware law,
the amendment of the Certificate by the
filing of a Certificate of Designation does
not require approval by the stockholders
of NASDAQ OMX.

The issuance of the Series A Preferred
is part of a transaction between
NASDAQ OMX and one of its existing
shareholders, Silver Lake Partners
(“Silver Lake”’), whereby Silver Lake
agreed to convert all of the 3.75% Series
A Convertible Notes due 2012 (the
“Notes”) held by certain of its affiliates
(“Silver Lake Affiliates”) into shares of
NASDAQ OMX common stock
(“Common Stock”) prior to the maturity
date of such Notes.5 As an inducement
to convert the Notes, NASDAQ OMX
has delivered a cash payment and has

4 The Nasdaqg OMX Exchange Subsidiaries,
BSECC and SCCP are each submitting this filing
pursuant to Section 19(b)(3)(A)(iii) of the Act, 15
U.S.C. 78s(b)(3)(A)(iii).

5 Under Article Fourth, Section C.1(b) of the
Certificate, the Notes are entitled to vote on an as-
converted basis on matters that are submitted to a
vote of the stockholders of NASDAQ OMX, voting
together with the holders of the Common Stock and
any other shares of capital stock entitled to vote.

agreed to deliver 1,600,000 shares of
Series A Preferred to the Silver Lake
Affiliates (“Transaction”). Effective
September 28, 2009, the Silver Lake
Affiliates converted Notes into
8,246,680 shares of Common Stock. As
a result, Silver Lake no longer holds any
Notes and, through certain of the Silver
Lake Affiliates, currently is the
beneficial owner of shares of Common
Stock that equal less than five percent
(5%) of the outstanding voting securities
of NASDAQ OMX.

Under the Certificate of Designation,
up to two million shares will be
designated for issuance as shares of
Series A Preferred. The Series A
Preferred will be senior in preference
and priority to the Common Stock and
on parity with all other classes and
series of preferred stock.

The Series A Preferred will have
limited voting rights and will not have
the right to vote on any matters that are
subject to the vote of the holders of
Common Stock. The approval of at least
a majority of the then outstanding
shares of Series A Preferred will be
required to approve any amendment to
the Certificate or the NASDAQ OMX By-
Laws that would adversely affect the
rights, preferences or privileges of the
Series A Preferred (including any
change in the dividends payable or
liquidation preference). In addition, any
amendments to reduce the dividend
payable to the Series A Preferred, to
increase the number of authorized
shares of the Series A Preferred or to
change certain specified provisions of
the Certificate of Designation will
require the written consent of 75% of
the then outstanding shares of Series A
Preferred, voting together as a class.

The shares of Series A Preferred will
be convertible into shares of Common
Stock. Under the applicable NASDAQ
listing rules, approval by the
stockholders of NASDAQ OMX
(“Shareholder Approval”) is required to
permit the conversion of the Series A
Preferred.¢ NASDAQ OMX intends to
seek Shareholder Approval at the
company’s 2010 annual meeting of
stockholders.

Upon the date of Shareholder
Approval, the Series A Preferred will
mandatorily convert into shares of

6 Pursuant to NASDAQ Listing Rule 5635(c),
shareholder approval is required when an equity
compensation arrangement is made pursuant to
which stock may be acquired by an issuer’s officers,
directors, employees, or consultants. Pursuant to
agreements relating to the issuance of the Notes, a
Silver Lake representative currently serves on the
NASDAQ OMX Board of Directors. The
Commission notes that it takes no position
regarding whether the requirements of NASDAQ
Listing Rule 5635(c) have been satisfied with
respect to the Series A Preferred Stock.

Common Stock as provided in the
Certificate of Designation.? In the event
that Shareholder Approval is not
obtained, the Series A Preferred will
accrue cumulative dividends, accrued
on a daily basis and compounded
quarterly, at a per annum rate equal to
12%. In addition, in the event that
Shareholder Approval is not obtained,
the Series A Preferred will be subject to
optional redemption by NASDAQ OMX
subject to the terms of the Certificate of
Designation. The Series A Preferred will
be mandatorily redeemable by NASDAQ
OMX on the fourth anniversary of the
original issuance date and will be
redeemable at the option of the holders
upon a Fundamental Change (as defined
in the Certificate of Designation).

The issuance of Series A Preferred
will result in no substantive change in
the ownership or governance structure
of NASDAQ OMX, since the Series A
Preferred will have no voting rights
other than the limited rights described
above. The Transaction also has resulted
in the conversion of most of the
outstanding Notes into Common Stock.8

2. Statutory Basis

The NASDAQ OMX Exchange
Subsidiaries believe that the proposed
rule change is consistent with the
provisions of Section 6 of the Act,? in
general, and with Sections 6(b)(1) and
(b)(5) of the Act,10 in particular, in that
the proposal enables the NASDAQ OMX
Exchange Subsidiaries to be so
organized as to have the capacity to be
able to carry out the purposes of the Act
and to comply with and enforce
compliance by members and persons
associated with members with
provisions of the Act, the rules and
regulations thereunder, and self-
regulatory organization rules, and is
designed to prevent fraudulent and
manipulative acts and practices, to
promote just and equitable principles of
trade, to foster cooperation and

7 The number of shares of Common Stock to be
issued upon conversion is variable. To the extent
that the conversion results in Silver Lake obtaining
beneficial ownership of shares of voting securities
in excess of five percent (5%) of the then-
outstanding shares of stock entitled to vote, Silver
Lake will be subject to the existing voting
restrictions in Article Fourth, Section C.3 [sic] of
the Certificate. This provision provides that no
person who is the beneficial owner of voting
securities of NASDAQ OMX in excess of five
percent (5%) of the then-outstanding shares of stock
generally entitled to vote (“Excess Securities”) may
vote such Excess Securities.

8 Prior to the Transaction, the Silver Lake
Affiliates held approximately $119.5 million in
aggregate principal amount of the outstanding
Notes. Another holder continues to hold
approximately $500,000 in aggregate principal
amount of the outstanding Notes.

915 U.S.C. 78f.

1015 U.S.C. 78£(b)(1), (5).
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coordination with persons engaged in
regulating, clearing, settling, processing
information with respect to, and
facilitating transactions in securities, to
remove impediments to and perfect the
mechanism of a free and open market
and a national market system, and, in
general, to protect investors and the
public interest. The NASDAQ OMX
Exchange Subsidiaries believe that the
issuance of Series A Preferred to
existing investors will result in no
substantive change to the corporate
ownership structure of their parent
NASDAQ OMX.

B. Self-Regulatory Organizations’
Statement on Burden on Competition

The NASDAQ OMX Exchange
Subsidiaries do not believe that the
proposed rule change will result in any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act, as amended.

C. Self-Regulatory Organizations’
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

Written comments were neither
solicited nor received.

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

The foregoing rule change has become
effective pursuant to Section
19(b)(3)(A)(iii) of the Act? and
subparagraph (f)(3) of Rule 19b—4
thereunder.12 At any time within 60
days of the filing of the respective
proposed rule change by the applicable
NASDAQ OMX Exchange Subsidiary,
the Commission may summarily
abrogate such rule change if it appears
to the Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Act.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or

e Send an e-mail to rule-
comments@sec.gov. Please include File

1115 U.S.C. 78s(b)(3)(a)(iii).
1217 CFR 240.19b—4()(3).

Nos. SR-BX-2009-061, SR-NASDAQ-
2009-087, and SR-Phlx—2009-88 on the
subject line.

Paper Comments

e Send paper comments in triplicate
to Elizabeth M. Murphy, Secretary,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-1090.

All submissions should refer to File
Nos. SR-BX-2009-061, SR-NASDAQ-
2009-087, and SR-Phlx—2009-88. These
file numbers should be included on the
subject line if e-mail is used. To help the
Commission process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room, 100 F Street, NE., Washington,
DC 20549, on official business days
between the hours of 10 a.m. and 3 p.m.
Copies of such filings also will be
available for inspection and copying at
the principal offices of the respective
NASDAQ OMX Exchange Subsidiary.
All comments received will be posted
without change; the Commission does
not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly.

All submissions should refer to File
Nos. SR-BX-2009-061, SR-NASDAQ-
2009-087, and SR-Phlx—2009-88, and
should be submitted on or before
November 16, 2009.

For the Commission, by the Division of
Trading and Markets, pursuant to delegated
authority.13
Florence E. Harmon,

Deputy Secretary.
[FR Doc. E9-25708 Filed 10-23-09; 8:45 am]
BILLING CODE 8011-01-P

1317 CFR 200.30-3(a)(12).

SOCIAL SECURITY ADMINISTRATION

Agency Information Collection
Activities: Proposed Request and
Comment Request

The Social Security Administration
(SSA) publishes a list of information
collection packages requiring clearance
by the Office of Management and
Budget (OMB) in compliance with
Public Law (Pub. L.) 104-13, the
Paperwork Reduction Act of 1995,
effective October 1, 1995. This notice
includes revisions and extensions of
OMB-approved information collections.

SSA is soliciting comments on the
accuracy of the agency’s burden
estimate; the need for the information;
its practical utility; ways to enhance its
quality, utility, and clarity; and ways to
minimize the burden on respondents,
including the use of automated
collection techniques or other forms of
information technology. Mail, e-mail, or
fax your comments and
recommendations on the information
collection(s) to the OMB Desk Officer
and the SSA Director for Reports
Clearance to the addresses or fax
numbers shown below.

(OMB), Office of Management and
Budget, Attn: Desk Officer for SSA,
Fax: 202-395-6974, E-mail address:
OIRA Submion@omb.eop.gov.

(SSA), Social Security Administration,
DCBFM, Attn: Director, Center for
Reports Clearance, 1333 Annex
Building, 6401 Security Blvd.,
Baltimore, MD 21235, Fax: 410-965—
0454, E-mail address:
OPLM.RCO@ssa.gov.

I. The information collection below is
pending at SSA. SSA will submit it to
OMB within 60 days from the date of
this notice. To be sure we consider your
comments, we must receive them no
later than December 28, 2009.
Individuals can obtain copies of the
collection instrument by calling the SSA
Director for Reports Clearance at 410—
965—0454 or by writing to the above e-
mail address.

1. Certificate of Support—20 CFR
404.370, 404.750, 404.408a—0960—
0001. A parent of a deceased, fully
insured worker may be entitled to Title
II benefits on the earnings record of the
deceased worker under certain
conditions. One of the conditions is the
parent must have received at least one-
half support from the deceased worker.
The one-half support requirement also
applies to a spouse applicant in
determining whether Title II benefits are
subject to Government Pension Offset
(GPO). SSA uses the information from
form SSA-760-F4 to determine whether
the parent of a deceased worker or a
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