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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[EPA-HQ-OAR-2002-0058; FRL-9148-5]
RIN 2060-AG69

National Emission Standards for
Hazardous Air Pollutants for Major
Sources: Industrial, Commercial, and
Institutional Boilers and Process
Heaters

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On September 13, 2004,
under authority of section 112 of the
Clean Air Act, EPA promulgated
national emission standards for
hazardous air pollutants for new and
existing industrial/commercial/
institutional boilers and process heaters.
On June 19, 2007, the United States
Court of Appeals for the District of
Columbia Circuit vacated and remanded
the national emission standards for
hazardous air pollutants for industrial/
commercial/institutional boilers and
process heaters.

In response to the court’s vacatur and
remand, this action would require all
major sources to meet hazardous air
pollutants emissions standards
reflecting the application of the
maximum achievable control
technology. The proposed rule would
protect air quality and promote public
health by reducing emissions of the
hazardous air pollutants listed in
section 112(b)(1) of the Clean Air Act.

We are also proposing that existing
major source facilities with an affected
boiler undergo an energy assessment on
the boiler system to identify cost-
effective energy conservation measures.

DATES: Comments must be received on
or before July 19, 2010. Under the
Paperwork Reduction Act, comments on
the information collection provisions
are best assured of having full effect if
the Office of Management and Budget
(OMB) receives a copy of your
comments on or before July 6, 2010.

Public Hearing. We will hold a public
hearing concerning this proposed rule
and the interrelated proposed Boiler
area source, GISWI, and RCRA rules,
discussed in this proposal and
published in the proposed rules section
of today’s Federal Register, on June 21,
2010. Persons requesting to speak at a
public hearing must contact EPA by
June 14, 2010.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-

OAR-2002-0058, by one of the
following methods:

e http://www.regulations.gov. Follow
the instructions for submitting
comments.

e http://www.epa.gov/oar/
docket.html. Follow the instructions for
submitting comments on the EPA Air
and Radiation Docket Web site.

e E-mail: Comments may be sent by
electronic mail (e-mail) to a-and-r-
docket@epa.gov, Attention Docket ID
No. EPA-HQ-OAR-2002-0058.

e Fax:Fax your comments to: (202)
566—9744, Docket ID No. EPA-HQ-
OAR-2002-0058.

e Mail: Send your comments to: EPA
Docket Center (EPA/DC), Environmental
Protection Agency, Mailcode: 2822T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460, Docket ID No.
EPA-HQ-OAR-2002-0058. Please
include a total of two copies. In
addition, please mail a copy of your
comments on the information collection
provisions to the Office of Information
and Regulatory Affairs, OMB, Attn: Desk
Officer for EPA, 725 17th St., NW.,
Washington, DC 20503.

e Hand Delivery or Courier: Deliver
your comments to: EPA Docket Center,
EPA West, Room 3334, 1301
Constitution Ave., NW., Washington,
DC 20460. Such deliveries are only
accepted during the Docket’s normal
hours of operation (8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holiday), and special arrangements
should be made for deliveries of boxed
information.

Instructions: All submissions must
include agency name and docket
number or Regulatory Information
Number (RIN) for this rulemaking. All
comments will be posted without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
information claimed to be confidential
business information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA

recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Public Hearing: We will hold a public
hearing concerning this proposed rule
on June 21, 2010. Persons interested in
presenting oral testimony at the hearing
should contact Ms. Pamela Garrett,
Energy Strategies Group, at (919) 541—
7966 by June 14, 2010. The public
hearing will be held in the Washington
DC area at a location and time that will
be posted at the following Web site:
http://www.epa.gov/airquality/
combustion. Please refer to this Web site
to confirm the date of the public hearing
as well. If no one requests to speak at
the public hearing by June 14, 2010 then
the public hearing will be cancelled and
a notification of cancellation posted on
the following Web site: http://
WWW.elfa.gov/airqua]ity/combustion,

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the EPA Docket Center, Room 3334,
1301 Constitution Ave., NW.,
Washington, DC. The Public Reading
Room is open from 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566—1744, and the telephone number for
the Air Docket is (202) 566—1742.
FOR FURTHER INFORMATION CONTACT: Mr.
Brian Shrager, Energy Strategies Group,
Sector Policies and Programs Division,
(D243-01), Office of Air Quality
Planning and Standards, U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711; Telephone number: (919) 541—
7689; Fax number (919) 541-5450;
E-mail address: shrager.brian@epa.gov.
SUPPLEMENTARY INFORMATION: The
information presented in this preamble
is organized as follows:
I. General Information

A. Does this action apply to me?
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B. What should I consider as I prepare my
comments to EPA?

C. Where can I get a copy of this
document?

D. When would a public hearing occur?

II. Background Information

A. What is the statutory authority for the
proposed rule?

B. Summary of the Natural Resources
Defense Council v. EPA Decision

C. Summary of Other Related Court
Decisions

D. EPA’s Response to the Vacatur

E. What is the relationship between the
proposed rule and other combustion
rules?

F. What are the health effects of pollutants
emitted from industrial/commercial/
institutional boilers and process heaters?

III. Summary of the Proposed Rule

A. What source categories are affected by
the proposed rule?

B. What is the affected source?

C. Does the proposed rule apply to me?

D. What emission limitations and work
practice standards must I meet?

E. What are the startup, shutdown, and
malfunction (SSM) requirements?

F. What are the testing and initial
compliance requirements?

G. What are the continuous compliance
requirements?

H. What are the notification, recordkeeping
and reporting requirements?

I. Submission of Emissions Test Results to

EPA

IV. Rationale for the Proposed Rule

A. How did EPA determine which sources
would be regulated under the proposed

B. How did EPA select the format for the
proposed rule?

C. How did EPA determine the proposed
emission limitations for existing units?

D. How did EPA determine the MACT floor

for existing units?

E. How did EPA consider beyond-the-floor
for existing units?

F. Should EPA consider different
subcategories for solid fuel boilers and
process heaters?

G. How did EPA determine the proposed
emission limitations for new units?

H. How did EPA determine the MACT
floor for new units?

1. How did EPA consider beyond-the-floor
for new units?

J. What other compliance alternatives were
considered?

K. How did we select the compliance
requirements?

L. What alternative compliance provisions
are being proposed?

M. How did EPA determine compliance
times for the proposed rule?

N. How did EPA determine the required
records and reports for this proposed
rule?

O. How does the proposed rule affect
permits?

VI. Public Participation and Request for

Comment

VII. Relationship of the Proposed Action to

Section 112(c)(6) of the CAA

VIIL Statutory and Executive Order Reviews

A. Executive Order 12866, Regulatory
Planning and Review

B. Executive Order 13132, Federalism

C. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

D. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

E. Unfunded Mandates Reform Act of 1995

F. Regulatory Flexibility Act as Amended
by the Small Business Regulatory
Enforcement Fairness Act (RFA) of 1996
SBREFA), 5 U.S.C. 601 et seq.

G. Paperwork Reduction Act

H. National Technology Transfer and
Advancement Act

1. Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

J. Executive Order 12898: Federal Actions
To Address Environmental Justice in

P. Alternative Standard for Consideration
V. Impacts of the Proposed Rule

A. What are the air impacts?

B. What are the water and solid waste

impacts?

C. What are the energy impacts?

D. What are the control costs?

E. What are the economic impacts?

F. What are the social costs and benefits of

Minority Populations and Low-Income
Populations

1. General Information

A. Does this action apply to me?

The regulated categories and entities
potentially affected by the proposed

rule? the proposed rule? standards include:
Examples of potentially
1
Category NAICS code regulated entities
Any industry using a boiler or process heater as defined in the pro- 211 | Extractors of crude petroleum and natural gas.
posed rule.

321 | Manufacturers of lumber and wood products.

322 | Pulp and paper mills.

325 | Chemical manufacturers.

324 | Petroleum refineries, and manufacturers of coal
products.

Manufacturers of rubber and miscellaneous plastic
products.

331 | Steel works, blast furnaces.

332 | Electroplating, plating, polishing, anodizing, and

coloring.

336 | Manufacturers of motor vehicle parts and acces-

sories.

221 | Electric, gas, and sanitary services.

622 | Health services.

611 | Educational services.

316, 326, 339

" North American Industry Classification System.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. To determine
whether your facility, company,
business, organization, etc., would be
regulated by this action, you should
examine the applicability criteria in 40
CFR 63.7485 of subpart DDDDD
(National Emission Standards for
Hazardous Air Pollutants (NESHAP) for

Industrial, Commercial, and Institution =~ B. What should I consider as I prepare
Boilers and Process Heaters). If you have my comments to EPA?

any questions regarding the
applicability of this action to a
particular entity, consult either the air
permitting authority for the entity or
your EPA regional representative as
listed in 40 CFR 63.13 of subpart A
(General Provisions).

Do not submit information containing
CBI to EPA through http://
www.regulations.gov or e-mail. Send or
deliver information identified as CBI
only to the following address: Roberto
Morales, OAQPS Document Control
Officer (C404—02), Office of Air Quality
Planning and Standards, U.S.
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Environmental Protection Agency,
Research Triangle Park, North Carolina
27711, Attention: Docket ID EPA-HQ-
OAR-2002-0058. Clearly mark the part
or all of the information that you claim
to be CBI. For CBI information in a disk
or CD-ROM that you mail to EPA, mark
the outside of the disk or CD-ROM as
CBI and then identify electronically
within the disk or CD-ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

C. Where can I get a copy of this
document?

In addition to being available in the
docket, an electronic copy of this
proposed action will also be available
on the World Wide Web (WWW)
through the Technology Transfer
Network (TTN). Following signature, a
copy of the proposed action will be
posted on the TTN’s policy and
guidance page for newly proposed or
promulgated rules at the following
address: http://www.epa.gov/ttn/oarpg/.
The TTN provides information and
technology exchange in various areas of
air pollution control.

D. When would a public hearing occur?

We will hold a public hearing
concerning this proposed rule on June
21, 2010. Persons interested in
presenting oral testimony at the hearing
should contact Ms. Pamela Garrett,
Energy Strategies Group, at (919) 541—
7966 by June 14, 2010. The public
hearing will be held in the Washington,
DC area at a location and time that will
be posted at the following Web site:
http://www.epa.gov/airquality/
combustion. Please refer to this Web site
to confirm the date of the public hearing
as well. If no one requests to speak at
the public hearing by June 14, 2010,
then the public hearing will be
cancelled and a notification of
cancellation posted on the following
Web site: http://www.epa.gov/
airquality/combustion.

II. Background Information

A. What is the statutory authority for
this proposed rule?

Section 112(d) of the Clean Air Act
(CAA) requires EPA to set emissions
standards for hazardous air pollutants
(HAP) emitted by major stationary
sources based on the performance of the

maximum achievable control
technology (MACT). The MACT
standards for existing sources must be at
least as stringent as the average
emissions limitation achieved by the
best performing 12 percent of existing
sources (for which the Administrator
has emissions information) or the best
performing 5 sources for source
categories with less than 30 sources
(CAA section 112(d)(3)(A) and (B)). This
level of minimum stringency is called
the MACT floor. For new sources,
MACT standards must be at least as
stringent as the control level achieved in
practice by the best controlled similar
source (CAA section 112(d)(3)). EPA
also must consider more stringent
“beyond-the-floor” control options.
When considering beyond-the-floor
options, EPA must consider not only the
maximum degree of reduction in
emissions of HAP, but must take into
account costs, energy, and nonair
environmental impacts when doing so.
CAA section 112(c)(6) requires EPA to
list categories and subcategories of
sources assuring that sources accounting
for not less than 90 percent of the
aggregate emissions of each such
pollutant (alkylated lead compounds;
polycyclic organic matter;
hexachlorobenzene; mercury;
polychlorinated byphenyls; 2,3,7,8-
tetrachlorodibenzofurans; and 2,3,7,8-
tetrachloroidibenzo-p-dioxin) are
subject to standards under subsection
112(d)(2) or (d)(4). Standards
established under CAA section 112(d)(2)
must reflect the performance of MACT.
“Industrial Coal Combustion,”
“Industrial Oil Combustion,” “Industrial
Wood/Wood Residue Combustion,”
“Commercial Coal Combustion,”
“Commercial Oil Combustion,” and
“Commercial Wood/Wood Residue
Combustion” are listed as source
categories for regulation pursuant to
CAA section 112(c)(6) due to emissions
of polycyclic organic matter (POM) and
mercury (63 FR 17838, 17848, April 10,
1998). In the documentation for the
112(c)(6) listing, the commercial fuel
combustion categories included
institutional fuel combustion (“1990
Emissions Inventory of Section 112(c)(6)
Pollutants, Final Report,” April 1998).
CAA section 129(a)(1)(A) requires
EPA to establish specific performance
standards, including emission
limitations, for “solid waste incineration
units” generally, and, in particular, for
“solid waste incineration units
combusting commercial or industrial
waste” (section 129(a)(1)(D)). Section
129 defines “solid waste incineration
unit” as “a distinct operating unit of any
facility which combusts any solid waste
material from commercial or industrial

establishments or the general public.”
Section 129(g)(1). Section 129 also
provides that “solid waste” shall have
the meaning established by EPA
pursuant to its authority under the
Resource Conservation and Recovery
Act. Section 129(g)(6).

In Natural Resources Defense Council
v. EPA, 489 F. 3d 1250, 1257-61 (DC
Cir. 2007), the court vacated the
Commercial and Industrial Solid Waste
Incineration (CISWI) Definitions Rule,
70 FR 55568 (September 22, 2005),
which EPA issued pursuant to CAA
section 129(a)(1)(D). In that rule, EPA
defined the term “commercial or
industrial solid waste incineration unit”
to mean a combustion unit that
combusts “commercial or industrial
waste.” The rule defined “commercial or
industrial waste” to mean waste
combusted at a unit that does not
recover thermal energy from the
combustion for a useful purpose. Under
these definitions, only those units that
combusted commercial or industrial
waste and were not designed to, or did
not operate to, recover thermal energy
from the combustion would be subject
to section 129 standards. The District of
Columbia Circuit (DC Circuit) rejected
the definitions contained in the CISWI
Definitions Rule and interpreted the
term “solid waste incineration unit” in
CAA section 129(g)(1) “to
unambiguously include among the
incineration units subject to its
standards any facility that combusts any
commercial or industrial solid waste
material at all—subject to the four
statutory exceptions identified in [CAA
section 129(g)(1).]” NRDC v. EPA, 489
F.3d 1250, 1257-58.

CAA section 129 covers any facility
that combusts any solid waste; CAA
section 112(g)(6) directs the Agency to
the Resource Conservation and
Recovery Act (RCRA) in terms of the
definition of solid waste. The Agency is
in the process of defining solid waste for
purposes of Subtitle D of RCRA. EPA
initiated a rulemaking to define which
secondary materials are “solid waste” for
purposes of subtitle D (nonhazardous
waste) of RCRA when burned in a
combustion unit. (See Advance Notice
of Proposed Rulemaking (74 FR 41,
January 2, 2009) soliciting comment on
whether certain secondary materials
used as alternative fuels or ingredients
are solid wastes within the meaning of
Subtitle D of RCRA.) If a unit combusts
solid waste, it is subject to CAA section
129 of the Act, unless it falls within one
of the four specified exceptions in CAA
section 129(g).

The solid waste definitional
rulemaking under RCRA is being
proposed in a parallel action and is
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relevant to this proceeding because
some industrial, commercial, or
institutional boilers and process heaters
combust secondary materials as
alternative fuels. If industrial,
commercial, or institutional boilers or
process heaters combusts secondary
materials that are solid waste under the
proposed definitional rule, those units
would be subject to section 129. The
units subject to this rule include those
industrial, commercial, or institutional
boilers and process heaters that do not
combust solid waste. EPA recognizes
that it has imperfect information on the
exact nature of the secondary materials
which boilers and process heaters
combust, including, for example, how
much processing of such materials
occurs, if any. We nevertheless used the
information currently available to the
Agency to determine which materials
are solid waste and, therefore, subject to
CAA section 129, and which are not
solid waste and, therefore, subject to
CAA section 112.

B. Summary of the Natural Resources
Defense Council v. EPA Decision

On September 13, 2004, EPA issued
the NESHAP for Industrial, Commercial,
and Institutional Boilers and Process
Heaters (40 CFR 55218) (the Boiler
MACT). We identified 18 subcategories
of boilers and process heaters emitting
four different types of HAPs. See 69 FR
55,223—24. EPA set out to establish the
MACT floor for each subcategory
emitting each HAP according to the
effectiveness of various add-on
technologies. (See 68 FR 1660, 1674,
Jan. 13, 2003 (proposed rule).) Applying
this methodology, EPA set 25 numerical
emission standards. The 2004 final rule
established emission limitations for
particulate matter (PM), as a surrogate
for non-mercury HAP metals, mercury,
and hydrogen chloride (HCI), as a
surrogate for acid gas HAP, for existing
large solid fuel-fired sources only. For
the remaining 47 boiler subcategory/
HAP emissions, EPA determined that
the appropriate MACT floor was “no
emissions reduction” because “the best-
performing sources were not achieving
emissions reductions through the use of
an emission control system and there
were no other appropriate methods by
which boilers and process heaters could
reduce HAP emissions.” (69 FR 55,233.)
Accordingly, we established no
standards. In addition, we set risk-based
standards, also known as health-based
compliance alternatives, as alternatives
to the MACT-based standards for
hydrogen chloride and manganese.

EPA issued emissions standards for
CISWI units on December 1, 2000, and
as part of that rulemaking, defined the

term “commercial and industrial waste”
to mean solid waste combusted in an
enclosed device using controlled flame
combustion without energy recovery
that is a distinct operating unit of any
commercial or industrial facility. In
response to a petition for
reconsideration, EPA filed a motion for
voluntary remand, which the court
granted on September 6, 2001. On
remand, EPA solicited comments on the
CISWI Rule’s definitions of “solid
waste,” “commercial and industrial
waste” and “CISWI unit.” On September
22, 2005, EPA issued the CISWI
Definitions Rule, which contained
definitions that were substantively the
same as those issued before
reconsideration. In particular, the 2005
CISWI Definitions Rule defined
“commercial or industrial waste” to
include only waste that is combusted at
a facility that cannot or does not use a
process that recovers thermal energy
from the combustion for a useful
purpose.

EPA received separate petitions from
environmental groups, industry, and
municipalities seeking judicial review
of the NESHAP for Industrial,
Commercial, and Institutional Boilers
and Process Heaters (Boiler MACT) as
well as amendments to definitional
terms in the Standards of Performance
for New Stationary Sources and
Emission Guidelines for Existing
Sources: Commercial and Industrial
Solid Waste Incineration Units (CISWI
Definitions Rule), promulgated pursuant
to CAA section 129. The environmental
organizations challenged the CISWI
Definitions Rule on the ground that its
definition of “commercial or industrial
waste” was inconsistent with the plain
language of CAA section 129 and
therefore impermissibly constricted the
class of “solid waste incineration
unit[s]” that were subject to the
emission standards of the CISWI Rule.
The environmental groups also
challenged specific emission standards
that EPA promulgated in the Boiler
MACT and EPA’s methodology for
setting them. The municipalities—the
American Municipal Power-Ohio, Inc.
and six of its members, the cities of
Dover, Hamilton, Orrville, Painesville,
Shelby and St. Mary’s—challenged the
Boiler MACT on the grounds that EPA
failed to comply with the requirements
of the Regulatory Flexibility Act (RFA)
and that the standards as applied to
small municipal utilities are unlawful.

As explained further below, the Court
concluded that EPA’s definition of
“commercial or industrial waste,” as
incorporated in the definition of
“commercial and industrial solid waste
incineration unit” (CISWI unit), was

inconsistent with the plain language of
CAA section 129 and that the CISWI
Definitions Rule must, therefore, be
vacated. The Court also vacated and
remanded the Boiler MACT, finding that
the Boiler MACT must be substantially
revised as a consequence of the vacatur
and remand of the CISWI Definitions
Rule.

In its decision, the Court agreed with
the environmental petitioners that
EPA’s definition of “commercial or
industrial waste,” as incorporated in the
definition of CISWI units, conflicted
with the plain language of CAA section
129(g)(1). That provision defines “solid
waste incineration unit” to mean “any
facility which combusts any solid waste
material” from certain types of
establishments, with four specific
exclusions. The Court stated that, based
on the use of the term “any” and the
specific exclusions for only certain
types of facilities from the definition of
“solid waste incineration unit,” CAA
section 129 unambiguously includes
among the incineration units subject to
its standards any facility that combusts
any commercial or industrial solid
waste material at all—subject only to the
four statutory exclusions. The Court
held that the definitions EPA
promulgated in the CISWI Definitions
Rule constricted the plain language of
CAA section 129(g)(1), because the
CISWI Definitions Rule excluded from
its universe operating units that
combusted solid waste and were
designed for or operating with energy
recovery.

Having determined that EPA’s
definition of “commercial and industrial
solid waste incineration unit” conflicts
with the plain meaning of CAA section
129 and must, therefore, be vacated, the
Court also vacated the Boiler MACT
because it concluded that the Boiler
MACT would need to be revised
because the universe of boilers subject
to its standards will be different once
EPA revises the CISWI definitions rule
consistent with the Court’s opinion. The
Court did not address petitioners’
specific challenges to the Boiler MACT.

C. Summary of Other Related Court
Decisions

In March 2007, the DC Circuit Court
issued an opinion (Sierra Club v. EPA,
479 F. 3d 875 (DC Cir. 2007) (Brick
MACT)) vacating and remanding CAA
section 112(d) MACT standards for the
Brick and Structural Clay Ceramics
source categories. Some key holdings in
that case were:

¢ Floors for existing sources must
reflect the average emission limitation
achieved by the best-performing 12
percent of existing sources, not levels
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EPA considers to be achievable by all
sources (479 F. 3d at 880-81);

e EPA cannot set floors of “no
control.” The Court reiterated its prior
holdings, including National Lime
Association, confirming that EPA must
set floor standards for all HAP emitted
by the major source, including those
HAP that are not controlled by at-the-
stack control devices (479 F. 3d at 883);

e EPA cannot ignore non-technology
factors that reduce HAP emissions.
Specifically, the Court held that “EPA’s
decision to base floors exclusively on
technology even though non-technology
factors affect emissions violates the
Act.” (479 F. 3d at 883)

Based on the Brick MACT decision,
we believe a source’s performance
resulting from the presence or absence
of HAP in fuel materials must be
accounted for in establishing floors; i.e.,
a low emitter due to low HAP fuel
materials can still be a best performer.
In addition, the fact that a specific level
of performance is unintended is not a
legal basis for excluding the source’s
performance from consideration.
(National Lime Ass’n, 233 F. 3d at 640.)

The Brick MACT decision also stated
that EPA may account for variability in
setting floors. However, the court found
that EPA erred in assessing variability
because it relied on data from the worst
performers to estimate best performers’
variability, and held that “EPA may not
use emission levels of the worst
performers to estimate variability of the
best performers without a demonstrated
relationship between the two.” (479 F.
3d at 882.)

The majority opinion in the Brick
MACT case does not address the
possibility of subcategorization to
address differences in the HAP content
of raw materials. However, in his
concurring opinion Judge Williams
stated that EPA’s ability to create
subcategories for sources of different
classes, size, or type (CAA section
112(d)(1)) may provide a means out of
the situation where the floor standards
are achieved for some sources, but the
same floors cannot be achieved for other
sources due to differences in local raw
materials whose use is essential. (Id. At
884—85.9)

A second court opinion is also
relevant to this proposal. In Sierra Club
v. EPA, 551 F. 3d 1019 (DC Cir. 2008),
the court vacated the portion of the
regulations contained in the General
Provisions which exempt major sources
from MACT standards during periods of
startup, shutdown and malfunction
(SSM). The regulations (in 40 CFR
63.6(f)(1) and 63.6(h)(1)) provided that
sources need not comply with the
relevant CAA section 112(d) standard

during SSM events and instead must
“minimize emissions * * * to the
greatest extent which is consistent with
safety and good air pollution control
practices.” The vacated Boiler MACT
did not contain specific provisions
covering operation during SSM
operating modes; rather it referenced the
now-vacated exemption in the General
Provisions. As a result of the court
decision, we are addressing SSM in this
proposed rulemaking. Discussion of this
issue may be found later in this
preamble.

D. EPA’s Response to the Vacatur

In response to the NRDC v. EPA
mandate, we initiated an information
collection effort entitled “Information
Collection Effort for Facilities with
Combustion Units.” This information
collection was conducted by EPA’s
Office of Air and Radiation pursuant to
CAA section 114 to assist the
Administrator in developing emissions
standards for boilers/process heaters
and CISWI units (collectively,
“combustion units”) pursuant to CAA
sections 112(d) and 129. CAA section
114(a) states, in pertinent part:

For the purpose of * * * (iii) carrying out
any provision of this Chapter * * * (1) the
Administrator may require any person who
owns or operates any emission source * * *
to- * * * (D) sample such emissions (in
accordance with such procedures or
methods, at such locations, at such intervals,
during such periods and in such manner as
the Administrator shall prescribe); (E) keep
records on control equipment parameters,
production variables or other indirect data
when direct monitoring of emissions is
impractical * * * (G) provide such other
information as the Administrator may
reasonably require * * *

There were two components to the
information collection. To obtain the
information necessary to identify and
categorize all combustion units
potentially affected by the revised
standards for boilers/process heaters
and for CISWI units, the first component
of the information collection effort
solicited information from all
potentially affected combustion units in
the format of an electronic survey. The
survey was submitted to the following
facilities: (1) All facilities that submitted
an initial notification for the 2004 boiler
MACT standard, (2) all facilities
identified by States as being subject to
the 2004 boiler MACT standard, and (3)
facilities that are classified as a major
source in their Title V permit that have
a boiler or process heater listed in their
permit. The survey was also sent to
units covered by the 2000 CISWI
emissions standards (40 CFR part 60
subpart CCCC) and to facilities that have

incineration units (e.g., energy recovery
units) that were listed as exempt under
the 2000 CISWI standard. Each facility
was required to complete the survey for
all combustion units located at the
facility. The information requested for
each combustion unit included the unit
design, operation, air pollution control
data, the fuels/materials burned, and
available emissions test data,
continuous emission monitoring (CEM)
data, fuel/material analysis data, and
permitted and regulatory emission
limits.

The second component of the
information collection request effort
consisted of requiring the owners/
operators of 169 boilers/process heaters
to conduct emission testing for HAP and
HAP surrogates. We first analyzed the
results of the survey to determine if
sufficient emissions data existed to
develop emission standards under CAA
sections 112(d) for all types of boilers/
process heaters, all types of materials
combusted, and all HAP to be regulated.
If data were not sufficient, then we
selected pools of candidates to conduct
emission testing. We submitted a list of
candidates to stakeholders, including
state, industry, and environmental
stakeholders, who had an opportunity to
comment on the technical feasibility,
the least-cost impact of the testing
program, and the appropriateness of the
testing being requested. We then made
a selection of test sites after taking into
account stakeholder comments. The
sites selected were required to conduct
an outlet stack test, consisting of three
runs, in accordance with EPA-approved
protocols, for all of the following
pollutants: PM (filterable, condensable,
and PM, 5), dioxins/furans (D/F),
hydrogen chloride/hydrogen fluoride,
mercury, metals (including antimony,
arsenic, beryllium, cadmium,
chromium, cobalt, lead, manganese,
nickel, phosphorus, and selenium),
carbon monoxide (CO), total
hydrocarbons (THC), formaldehyde,
oxides of nitrogen (NOx), and sulfur
dioxide (SO,). Six facilities (two coal-
fired, two biomass-fired, and two gas-
fired boilers) were required to collect
CEM data over 30 operating days using
mobile CEM devices for CO, THGC, and
NOx. The owner/operator of each
selected combustion unit was also
required to collect and analyze, in
accordance with acceptable procedures,
the material(s) fed to the combustion
unit during each stack test. The results
of the stack tests and the analyses of
materials combusted were required to be
submitted to the Agency and are
available in the docket and can be
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downloaded at http://www.epa.gov/ttn/
atw/boiler/boilerpg.html.

When we compared information on
boilers and process heaters from
facilities submitting initial notifications
to comply with the vacated 2004 Boiler
MACT to the information gathering
effort conducted for the 2004 Boiler
MACT, a large disparity was identified
in the number of potentially affected
units at major sources of HAP. Since the
last combustion unit data gathering
effort in 1996, many sources have shut
down, others have selected to operate
with a permit limit on their HAP
emissions in order to avoid being
subject to the Boiler MACT (i.e.,
synthetic area source), and some units
have switched out older solid fuel units
for newer equipment due to increased
insurance and maintenance costs.

Based on the definition of solid waste
as set forth in a parallel proposed
action, we revised the population of
combustion units subject to CAA
section 129 (because they combust solid
waste) and the population of boilers and
process heaters subject to CAA section
112 (because they do not combust solid
waste). We then used the new data to
develop a revised NESHAP for boilers
and process heaters under CAA section
112 and revised standards for
incineration units covered by CAA
section 129. Specifically, the data
provide the Agency with updated
information on the number of
potentially affected units, available
emission test data, and fuel/material
analysis data to address variability. We
are using all of the information before
the Administrator to calculate the
MACT floors, set emission limits, and
evaluate the emission impacts of various
regulatory options for these revised
rulemakings.

E. What is the relationship between this
proposed rule and other combustion
rules?

The proposed rule regulates source
categories covering industrial boilers,
institutional boilers, commercial boilers,
and process heaters. These source
categories potentially include
combustion units that are already
regulated by other MACT standards.
Therefore, we are excluding from this
proposed rule any boiler or process
heater that is subject to regulation under
other MACT standards.

In 1986, EPA had codified new source
performance standards (NSPS) for
industrial boilers (40 CFR part 60,
subparts Db and Dc) and revised
portions of those standards in 1999 and
2006. The NSPS regulates emissions of
PM, SO,, and NOx from boilers
constructed after June 19, 1984. Sources

subject to the NSPS will be subject to
the final CAA section 112(d) standards
for boilers and process heaters because
it regulates sources of HAP while the
NSPS do not. However, in developing
the proposed rule, we considered the
monitoring requirements, testing
requirements, and recordkeeping
requirements of the NSPS to avoid
duplicating requirements.

This proposed rule addresses the
combustion of non-solid waste materials
in boilers and process heaters. If an
owner or operator of an affected source
subject to these proposed standards
were to start combusting a solid waste
(as defined by the Administrator under
RCRA), the affected source would cease
to be subject to this action and would
instead be subject to regulation under
CAA section 129. A rulemaking under
CAA section 129 is being proposed in a
parallel action and is relevant to this
action because it would apply to boilers
and process heaters located at a major
source that combust any solid waste.
EPA is taking comment on whether a
boiler or process heater could then opt
back into regulation under this
proposed rule by taking a federally
enforceable restriction precluding the
future combustion of any solid waste
material.

F. What are the health effects of
pollutants emitted from industrial/
commercial/institutional boilers and
process heaters?

This proposed rule protects air quality
and promotes the public health by
reducing emissions of some of the HAP
listed in CAA section 112(b)(1). As
noted above, emissions data collected
during development of the proposed
rule show that hydrogen chloride
emissions represent the predominant
HAP emitted by industrial, commercial,
and institutional (ICI) boilers,
accounting for 61 percent of the total
HAP emissions.? ICI boilers and process
heaters also emit lesser amounts of
hydrogen fluoride, accounting for about
17 percent of total HAP emissions, and
metals (arsenic, cadmium, chromium,
mercury, manganese, nickel, and lead)
accounting for about 6 percent of total
HAP emissions. Organic HAP
(formaldehyde, POM, acetaldehyde,
benzene) account for about 15 percent of
total HAP emissions. Exposure to these
HAP, depending on exposure duration
and levels of exposures, can be
associated with a variety of adverse
health effects. These adverse health

1 See Memorandum “Methodology for Estimating
Impacts from Industrial, Commercial, Institutional
Boilers and Process Heaters at Major Sources of
Hazardous Air Pollutant Emissions” located in the
docket.

effects may include, for example,
irritation of the lung, skin, and mucus
membranes, effects on the central
nervous system, damage to the kidneys,
and alimentary effects such as nausea
and vomiting. We have classified two of
the HAP as human carcinogens (arsenic
and chromium VI) and four as probable
human carcinogens (cadmium, lead,
dioxins/furans, and nickel). We do not
know the extent to which the adverse
health effects described above occur in
the populations surrounding these
facilities. However, to the extent the
adverse effects do occur, this proposed
rule would reduce emissions and
subsequent exposures.

III. Summary of This Proposed Rule

This section summarizes the
requirements proposed in today’s
action. Section IV below provides our
rationale for the proposed requirements.

A. What source categories are affected
by this proposed rule?

This proposed rule affects industrial
boilers, institutional boilers, commercial
boilers, and process heaters. In this
proposed rule, process heaters are
defined as units in which the
combustion gases do not directly come
into contact with process material or
gases in the combustion chamber (e.g.,
indirect fired). Boiler means an enclosed
device using controlled flame
combustion and having the primary
purpose of recovering thermal energy in
the form of steam or hot water.

B. What is the affected source?

The affected source is: (1) The
collection of all existing industrial,
commercial, or institutional boilers or
process heaters within a subcategory
located at a major source facility that do
not combust solid waste or (2) each new
or reconstructed industrial, commercial,
or institutional boiler or process heater
located at a major source facility that do
not combust solid waste, as that term is
defined by the Administrator under
RCRA.

The affected source does not include
boilers and process heaters that are
subject to another standard under 40
CFR part 63 or a standard established
under CAA section 129.

C. Does this proposed rule apply to me?

This proposed rule applies to you if
you own or operate a boiler or process
heater at a major source meeting the
requirements discussed previously in
this preamble. A major source of HAP
emissions is any stationary source or
group of stationary sources located
within a contiguous area and under
common control that emits or has the
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potential to emit considering controls 10
tons per year or more of any HAP or 25
tons per year or more of any
combination of HAP.

D. What emission limitations and work
practice standards must I meet?

We are proposing the emission limits
presented in Table 1 of this preamble.
Emission limits were developed for new
and existing sources for eleven
subcategories, which we developed
based on unit design.

We are proposing that if your new or
existing boiler or process heater burns at
least 10 percent coal on an annual
average heat input 2 basis, the unit is in
one of the coal subcategories. If your
new or existing boiler or process heater
burns at least 10 percent biomass, on an
annual average heat input basis, and
less than 10 percent coal, on an annual
average heat input basis, we are
proposing that the unit is in one of the
biomass subcategories. If your new or

existing boiler or process heater burns at
least 10 percent liquid fuel (such as
distillate oil, residual oil), and less than
10 percent solid fuel, on an annual heat
input basis, we are proposing that the
unit is in the liquid subcategory. If your
new or existing boiler or process heater
burns gaseous fuel and less than 10
percent, on an annual average heat
input basis, of liquid or solid fuel, we
are proposing that the unit is in one of
the gas subcategories.

TABLE 1—EMISSION LIMITS FOR BOILERS AND PROCESS HEATERS

[Pounds per million British thermal units]

: Carbon Dioxins/
Particulate Hydrogen N
Subcategory matter c);ﬂori%e M?ﬁcury monog%%/(CO) t ftu:aFEQ
(PM) (HCI) g) (ppm © OXYy- (tota )
gen) (ng/dscm)
Existing—Coal StOKer ........c.cceovrieieneeieneeeeeee 0.02 0.02 0.000003 50 0.003
Existing—Coal Fluidized Bed .. 0.02 0.02 0.000003 30 0.002
Existing—Pulverized Coal ........ 0.02 0.02 0.000003 90 0.004
Existing—Biomass Stoker ...........cccoceviiiiiniinieenee 0.02 0.006 0.0000009 560 0.004
Existing—Biomass Fluidized Bed ...........ccccccvvernnee. 0.02 0.006 0.0000009 250 0.02
Existing—Biomass Suspension Burner/Dutch Oven 0.02 0.006 0.0000009 1010 0.03
Existing—Biomass Fuel Cells ..........ccceoeieiienennenne. 0.02 0.006 0.0000009 270 0.02
EXisting—Liquid ......ccooriiiii e 0.004 0.0009 0.000004 1 0.002
Existing—Gas (Other Process Gases) ..........cccecueuee. 0.05 0.000003 0.0000002 1 0.009
New—Coal StOKEI .......cccevviiirireee e 0.001 0.00006 0.000002 7 0.003
New—Coal Fluidized Bed ..........cccooiniiiiniiiieeiene 0.001 0.00006 0.000002 30 0.00003
New—Pulverized Coal ..........ccccovivevirieiiineciereeeene 0.001 0.00006 0.000002 90 0.002
New—Biomass StOKEer ........c.cccorveririinenecieneeeene 0.008 0.004 0.0000002 560 0.00005
New—Biomass Fluidized Bed ...........cccccenviiencenenns 0.008 0.004 0.0000002 40 0.007
New—Biomass Suspension Burner/Dutch Oven ...... 0.008 0.004 0.0000002 1010 0.03
New—Biomass Fuel Cells ...........ccccoorveiinieiinieiens 0.008 0.004 0.0000002 270 0.0005
NEW—LiIQUI ...ccveeiiiieiiiieeeeee e 0.002 0.0004 0.0000003 1 0.002
New—Gas (Other Process Gases) .......cccccveveeenunenn. 0.003 0.000003 0.0000002 1 0.009

The proposed emission limits in the
above table apply only to existing
boilers and process heaters that have a
designed heat input capacity of 10
million British thermal units (Btu) per
hour or greater. Pursuant to CAA section
112(h), we are proposing a work
practice standard for three particular
classes of boilers and process heaters:
Existing units that have a designed heat
input capacity of less than 10 million
Btu per hour and new and existing units
in the Gas 1 (natural gas/refinery gas)
subcategory and in the metal process
furnaces subcategory. The work practice
standard being proposed for these
boilers and process heaters would
require the implementation of a tune-up
program as described in section IILF of
this preamble.

We are also proposing a beyond-the-
floor standard for all existing major
source facilities having affected boilers
or process heaters that would require
the performance of a one-time energy
assessment, as described in section IILF

2Heat input means heat derived from combustion
of fuel in a boiler or process heater and does not

of this preamble, by qualified personnel,
on the affected boilers and facility to
identify any cost-effective energy
conservation measures.

E. What are the startup, shutdown, and
malfunction (SSM) requirements?

The United States Court of Appeals
for the District of Columbia Circuit
vacated portions of two provisions in
EPA’s CAA Section 112 regulations
governing the emissions of HAP during
periods of startup, shutdown, and
malfunction (SSM). Sierra Club v. EPA,
551 F.3d 1019 (DC Cir. 2008), cert.
denied, 2010 U.S. LEXIS 2265 (2010).
Specifically, the Court vacated the SSM
exemption contained in 40 CFR
63.6(f)(1) and 40 CFR 63.6(h)(1), that are
part of a regulation, commonly referred
to as the “General Provisions Rule,” that
EPA promulgated under section 112 of
the CAA. When incorporated into CAA
Section 112(d) regulations for specific
source categories, these two provisions
exempt sources from the requirement to

include the heat derived from preheated
combustion air, recirculated flue gases or exhaust

comply with the otherwise applicable
CAA section 112(d) emission standard
during periods of SSM.

Consistent with Sierra Club v. EPA,
EPA has established standards in this
rule that apply at all times. EPA has
attempted to ensure that we have not
incorporated into proposed regulatory
language any provisions that are
inappropriate, unnecessary, or
redundant in the absence of an SSM
exemption. We are specifically seeking
comment on whether there are any such
provisions that we have inadvertently
incorporated or overlooked. We also
request comment on whether there are
additional provisions that should be
added to regulatory text in light of the
absence of an SSM exemption and
provisions related to the SSM
exemption (such as the SSM plan
requirement and SSM recordkeeping
and reporting provisions).

In establishing the standards in this
rule, EPA has taken into account startup
and shutdown periods and, for the

gases from other sources (such as stationary gas
turbines, internal combustion engines, and kilns).
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reasons explained below, has not
established different standards for those
periods. The standards th