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SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 230 and 270

[Release Nos. 33-9126; 34-62300; IC-
29301; File No. S7-12-10]

RIN 3235-AK50

Investment Company Advertising:
Target Date Retirement Fund Names
and Marketing

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule.

SUMMARY: The Securities and Exchange
Commission is proposing amendments
to rule 482 under the Securities Act of
1933 and rule 34b—1 under the
Investment Company Act of 1940 that,
if adopted, would require a target date
retirement fund that includes the target
date in its name to disclose the fund’s
asset allocation at the target date
immediately adjacent to the first use of
the fund’s name in marketing materials.
The Commission is also proposing
amendments to rule 482 and rule 34b-
1 that, if adopted, would require
marketing materials for target date
retirement funds to include a table,
chart, or graph depicting the fund’s
asset allocation over time, together with
a statement that would highlight the
fund’s final asset allocation. In addition,
the Commission is proposing to amend
rule 482 and rule 34b—1 to require a
statement in marketing materials to the
effect that a target date retirement fund
should not be selected based solely on
age or retirement date, is not a
guaranteed investment, and the stated
asset allocations may be subject to
change. Finally, the Commission is
proposing amendments to rule 156
under the Securities Act that, if
adopted, would provide additional
guidance regarding statements in
marketing materials for target date
retirement funds and other investment
companies that could be misleading.
The amendments are intended to
provide enhanced information to
investors concerning target date
retirement funds and reduce the
potential for investors to be confused or
misled regarding these and other
investment companies.

DATES: Comments should be received on
or before August 23, 2010.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

o Use the Commission’s Internet
comment form (hitp://www.sec.gov/
rules/proposed.shtml);

e Send an e-mail to rule-
comments@sec.gov. Please include File
Number S7-12—10 on the subject line;
or

o Use the Federal eRulemaking Portal
(http://www.regulations.gov). Follow the
instructions for submitting comments.

Paper Comments

e Send paper comments in triplicate
to Elizabeth M. Murphy, Secretary,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-1090.

All submissions should refer to File
Number S7-12-10. This file number
should be included on the subject line
if e-mail is used. To help us process and
review your comments more efficiently,
please use only one method. The
Commission will post all comments on
the Commission’s Internet Web site
(http://www.sec.gov/rules/
proposed.shtml). Comments are also
available for Web site viewing and
copying in the Commission’s Public
Reference Room, 100 F Street, NE.,
Washington, DC 20549, on official
business days between the hours of 10
a.m. and 3 p.m. All comments received
will be posted without change; we do
not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly.
FOR FURTHER INFORMATION CONTACT:
Devin F. Sullivan, Senior Counsel;
Michael C. Pawluk, Branch Chief; or
Mark T. Uyeda, Assistant Director,
Office of Disclosure Regulation,
Division of Investment Management, at
(202) 551-6784, 100 F Street, NE.,
Washington, DC 20549-8549.
SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
(“Commission”) is proposing
amendments to rules 156  and 482 2
under the Securities Act of 1933
(“Securities Act”) 3 and rule 34b—14
under the Investment Company Act of
1940 (“Investment Company Act”).5
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I. Background

A. Growth of Target Date Retirement
Funds

Over the past two decades, there has
been a sizable shift in how Americans
provide for their retirement needs.
Previously, many Americans were able
to rely on a combination of Social
Security and company-sponsored
defined benefit pension plans.® Today,
however, defined benefit pension plans
are less common and individuals are
increasingly dependent on participant-
directed vehicles, such as 401(k) plans,”
that make them responsible for
accumulating sufficient assets for their
retirement.®

As a result, Americans are
increasingly responsible for
constructing and managing their own
retirement portfolios. Effective
management of a retirement portfolio
can be a challenging task, requiring
significant knowledge and commitment
of time.®

6 See, e.g., United States Government
Accountability Office, Retirement Savings:
Automatic Enrollment Shows Promise for Some
Workers, but Proposals to Broaden Retirement
Savings for Other Workers Could Face Challenges,
at 3 (Oct. 2009) (stating that “[t]raditionally,
employers that sponsored retirement plans
generally established ‘defined benefit’ plans”).

7 A 401(k) plan is a defined contribution plan that
meets the requirements for qualification under
Section 401(k) of the Internal Revenue Code (26
U.S.C. 401(k)).

8 Department of Labor data indicate that the
number of active participants in defined benefit
plans fell from about 27 million in 1975 to
approximately 20 million in 2006, whereas the
number of active participants in defined
contribution plans increased from about 11 million
in 1975 to 66 million in 2006. See Request for
Information Regarding Lifetime Income Options for
Participants and Beneficiaries in Retirement Plans,
75 FR 5253, 5253-54 (Feb. 2, 2010) (joint request
for information from the Department of the
Treasury and the Department of Labor).

9 See, e.g., Testimony of Barbara D. Bovbjerg,
Director, Education, Workforce, and Income
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Target date retirement funds
(hereinafter “target date funds”) are
designed to make it easier for investors
to hold a diversified portfolio of assets
that is rebalanced automatically among
asset classes over time without the need
for each investor to rebalance his or her
own portfolio repeatedly.10 A target date
fund is typically intended for investors
whose retirement date is at or about the
fund’s stated target date. Target date
funds generally invest in a diverse mix
of asset classes, including stocks, bonds,
and cash and cash equivalents (such as
money market instruments). As the
target date approaches and often
continuing for a significant period
thereafter, a target date fund shifts its
asset allocation in a manner that is
intended to become more
conservative—usually by decreasing the
percentage allocated to stocks.?

Managers of target date funds have
stated that, in constructing these funds,
they attempt to address a variety of risks
faced by individuals investing for
retirement, including investment risk,
inflation risk, and longevity risk.12
Balancing these risks involves tradeoffs,
such as taking on greater investment
risk in an effort to increase returns and
reduce the chances of outliving one’s
retirement savings.13 Further, target date
fund managers have taken different
approaches to balancing these risks, and
thus target date funds for the same
retirement year have had different asset
allocations.14

Security, United States Government Accountability
Office, before the U.S. Senate Special Committee on
Aging, 401(k) Plans: Several Factors Can Diminish
Retirement Savings, but Automatic Enrollment
Shows Promise for Increasing Participation and
Savings, at 5-6 (Oct. 28, 2009), available at
http://www.gao.gov/new.items/d10153t.pdf
(attributing the failure of some employees to
participate in defined contribution plans to “a
tendency to procrastinate and follow the path that
does not require an active decision”).

10 See, e.g., Youngkyun Park, Investment Behavior
of Target-Date Fund Users Having Other Funds in
401(k) Plan Accounts, 30 Employee Benefit
Research Institute Issue Brief, at 2 (Dec. 2009).

11 See, e.g., Josh Charlson et al., Morningstar
Target-Date Series Research Paper: 2009 Industry
Survey, at 6 (Sept. 9, 2009) (“2009 Morningstar
Paper”); Investment Company Institute, 2010
Investment Company Fact Book, at 116 (2010)
(“2010 Fact Book”).

12 See, e.g., Transcript of Public Hearing on Target
Date Funds and Other Similar Investment Options
before the U.S. Securities and Exchange
Commission and the U.S. Department of Labor, at
62 (June 18, 2009), available at http://www.sec.gov/
spotlight/targetdatefunds/
targetdatefunds061809.pdf (“Joint Hearing
Transcript”) (testimony of John Ameriks, Principal,
Vanguard Group).

13 See id. at 23—24 (testimony of Richard Whitney,
Director of Asset Allocation, T. Rowe Price).

14 See 2009 Morningstar Paper, supra note 11, at
6 (attributing variations in asset allocations to
philosophical differences among fund companies’
asset allocators and their approaches to balancing
risks).

The schedule by which a target date
fund’s asset allocation is adjusted is
commonly referred to as the fund’s
“glide path.” The glide path typically
reflects a gradual reduction in equity
exposure before reaching a “landing
point” at which the asset allocation
becomes static. For some target date
funds, the landing point occurs at or
near the target date, but for other funds,
the landing point is reached a
significant number of years—as many as
30—after the target date.1® While there
are some target date funds with landing
points at or near the target date, a
significant majority have landing points
after the target date.16

Since the inception of target date
funds in the mid-1990s, assets held by
these funds have grown considerably.
Today, assets of target date funds
registered with the Commission total
approximately $270 billion.17 Target
date funds received approximately $43
billion in net new cash flow during
2009, $42 billion during 2008, and $56
billion during 2007, compared to $22
billion in 2005 and $4 billion in 2002.18

Recently, target date funds have
become more prevalent in 401(k) plans
as a result of the designation of these
funds as a qualified default investment
alternative (“QDIA”) by the Department
of Labor pursuant to the Pension
Protection Act of 2006.1° The QDIA
designation provides liability protection
for an employer who sponsors a defined
contribution plan and places
contributions of those plan participants
who have not made an investment
choice into a target date fund or other
QDIA.20 According to one study, 70% of

15Based on Commission staff analysis of
registration statements filed with the Commission.

16 Of the nine largest target date fund families
representing approximately 93% of assets under
management in target date funds, the period of time
between the target date and the landing point is 0
years for one fund family, 7 years for one fund
family, 7-10 years for one fund family, 10 years for
one fund family, 10-15 years for two fund families,
20 years for one fund family, 25 years for one fund
family, and 30 years for one fund family. The
largest families were determined based on
Commission staff analysis of data as of March 31,
2010, obtained from Morningstar Direct.

17 Based on Commission staff analysis of data as
of March 31, 2010, obtained from Morningstar
Direct.

18 See 2010 Fact Book, supra note 11, at 173
(Table 50).

19 See Default Investment Alternatives Under
Participant Directed Individual Account Plans, 72
FR 60452, 60452—53 (Oct. 24, 2007) (“QDIA
Adopting Release”). Under the Pension Protection
Act, the Department of Labor was directed to adopt
regulations that “provide guidance on the
appropriateness of designating default investments
that include a mix of asset classes consistent with
capital preservation or long-term capital
appreciation, or a blend of both.” Pension
Protection Act of 2006, Public Law 109-280.

20 See QDIA Adopting Release, supra note 19, 72
FR at 60452-53. As an alternative to a target date

U.S. employers surveyed now use target
date funds as their default investment.21

B. Recent Concerns About Target Date
Funds

Market losses incurred in 2008,
coupled with the increasing significance
of target date funds in 401(k) plans,22
have given rise to a number of concerns
about target date funds. In particular,
concerns have been raised regarding
how target date funds are named and
marketed.

Target date funds that were close to
reaching their target date suffered
significant losses in 2008, and there was
a wide variation in returns among target
date funds with the same target date.23
Investment losses for funds with a target
date of 2010 averaged nearly 24% in
2008, ranging between approximately
9% and 41% 24 (compared to losses for
the Standard & Poor’s 500 Index (“S&P
500”), the Nasdaq Composite Index
(“Nasdaq Composite”), and the Wilshire
5000 Total Market Index (“Wilshire
5000”) of approximately 37%, 41%, and
37%, respectively).25 By contrast, in
2009, returns for 2010 target date funds
ranged between approximately 7% and
31%, with an average return of
approximately 22% 26 (compared to
returns for the S&P 500, Nasdaq
Composite, and Wilshire 5000 of
approximately 26%, 44%, and 28%,

fund as a QDIA, Department of Labor regulations
permit a plan sponsor to select a “balanced fund”
that is consistent with a target level of risk
appropriate for participants of the plan as a whole
or a “managed account” that operates similarly to
a target date fund. 29 CFR 2550.404c—5(e)(4)(ii)-
(iii).

21 Margaret Collins, Target-Date Retirement
Funds May Miss Mark for Unsavvy Savers,
Bloomberg (Oct. 15, 2009) (citing a Mercer, Inc.
study of more than 1,500 companies).

22 See Investment Company Institute, The U.S.
Retirement Market, Third Quarter 2009, at 31 (Feb.
2010) (approximately 67% of assets held by target
date funds as of September 30, 2009, were
attributable to defined contribution plans).

23 See, e.g., Gail MarksJarvis, Missing Their
Marks; Target Date Funds Took Too Many Risks for
401(k) Investors Nearing Retirement, Chicago
Tribune (Mar. 22, 2009); Mark Jewell, Not All
Target-Date Funds Are Created Equal, Associated
Press (Jan. 15, 2009).

24 Based on Commission staff analysis of data
obtained from Morningstar Direct. See also Pamela
Yip, Losing Sight of Retirement Goals; Target-Date
Mutual Funds Aren’t Always on the Mark, Dallas
Morning News (May 11, 2009) (reviewing 2008
performance of target date funds); Robert Powell,
Questions Arise on Target-Date Funds after Dismal
2008, MarketWatch (Feb. 4, 2009) (same).

25 See S&P 500 monthly and annual returns,
available at http://www.standardandpoors.com/
indices/market-attributes/en/us; Nasdaq Composite
Index performance data, available at http://
www.nasdaq.com/aspx/dynamic_charting.aspx?
symbol=IXICé&selected=IXIC; and Wilshire Index
Calculator, available at http://www.wilshire.com/
Indexes/calculator/.

26 Based on Commission staff analysis of data
obtained from Morningstar Direct.
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respectively).27 Although the 2009
returns were positive, the differences
between 2008 and 2009 returns
demonstrate significant volatility. In
addition, 2009 returns, like 2008
returns, reflect significant variability
among funds with the same target date.

While the variations in returns among
target date funds with the same target
date can be explained by a number of
factors, one key factor is the use of
different asset allocation models by
different funds, with the result that
target date funds sharing the same target
date have significantly different degrees
of exposure to more volatile asset
classes, such as stocks.28 Equity
exposure has ranged from
approximately 25% to 65% at the target
date and from approximately 20% to
65% at the landing point.29 We note that
opinions differ on what an optimal glide
path should be.3? An optimal glide path
for one investor may not be optimal for
another investor with the same
retirement date, with the optimal glide
path depending, among other things, on
an investor’s appetite for certain types
of risk, other investments, retirement
and labor income, expected longevity,
and savings rate.

In June 2009, the Commission and the
Department of Labor held a joint hearing
on target date funds.3! Representatives
of a wide range of constituencies
participated at the hearing, including
investor advocates, employers who
sponsor 401(k) plans, members of the
financial services industry, and
academics. Some participants at the
hearing spoke of the benefits of target

27 See supra note 25.

28 See 2009 Morningstar Paper, supra note 11, at
6-9.

29 Based on Commission staff analysis of
registration statements filed with the Commission.

30 See, e.g., statement of Joseph C. Nagengast,
Target Date Analytics LLC, at 2 (May 22, 2009),
available at http://www.sec.gov/comments/4-582/
4582-3.pdf (stating that “the glide path must be
designed to provide for a predominance of asset
preservation as the target date nears and arrives”);
Josh Cohen, Russell Investments, Twelve
Observations on Target Date Funds, at 2 (Apr.
2008), available at http://www.dol.gov/ebsa/pdf/
cmt-06080910.pdf (arguing against high equity
allocations at the target date). But see Anup K. Basu
and Michael E. Drew, Portfolio Size Effect in
Retirement Accounts: What Does It Imply for
Lifecycle Asset Allocation Funds, 35 J. Portfolio
Mgmt. 61, 70 (Spring 2009) (suggesting that “the
growing size of the plan participant’s contributions
in later years calls for aggressive asset allocation—
quite the opposite of the strategy currently followed
by lifecycle asset allocation funds”); Joint Hearing
Transcript, supra note 12, at 103 (testimony of Seth
Masters, Chief Investment Officer for Blend
Strategies and Defined Contributions,
AllianceBernstein) (stating that the objective of
target date funds should not be to minimize risk
and volatility nearing retirement, but rather to
minimize the risk that participants will run out of
money in retirement).

31 See Joint Hearing Transcript, supra note 12.

date funds (for example, as a means to
permit investors to diversify their
holdings and prepare for retirement),
but a number raised concerns,
particularly regarding investor
understanding of the risks associated
with, and the differences among, target
date funds. Some of these concerns
revolved around the naming
conventions of target date funds and the
manner in which target date funds are
marketed.

One concern raised at the hearing was
the potential for a target date fund’s
name to contribute to investor
misunderstanding about the fund.
Target date fund names generally
include a year, such as 2010. The year
is intended as the approximate year of
an investor’s retirement, and an investor
may use the date contained in the name
to identify a fund that appears to meet
his or her retirement needs.32 This
naming convention, however, may
contribute to investor misunderstanding
of target date funds.33 Investors may not
understand, from the name, the
significance of the target date in the
fund’s management or the nature of the
glide path up to and after that date. For
example, investors may expect that at
the target date, most, if not all, of their
fund’s assets will be invested
conservatively to provide a pool of
assets for retirement needs.34 They also
may mistakenly assume that funds that
all have the same date in their name are
managed according to a uniform asset
allocation strategy.3>

Another concern raised at the hearing
was the degree to which the marketing
materials provided to 401(k) plan
participants and other investors in target
date funds may have contributed to a

32 See, e.g., statement of Karrie McMillan, General
Counsel, Investment Company Institute, at Target
Date Fund Joint Hearing (June 18, 2009) (“McMillan
statement”), available at http://www.dol.gov/ebsa/
pdf/ICI061809.pdf, at 67 (stating that the expected
retirement date that is used in target date fund
names is a point in time to which investors easily
can relate).

33 See, e.g., Joint Hearing Transcript, supra note
12, at 65 (testimony of Marilyn Capelli-Dimitroff,
Chair, Certified Financial Planner Board of
Standards, Inc.) (stating that target date funds may
be “fundamentally misleading” to investors because
they can be managed in ways that are inconsistent
with reasonable expectations created by the names).

34 See id. at 87 (testimony of David Certner,
Legislative Counselor and Legislative Policy
Director, AARP) (hypothesizing that investors who
were looking at 2010 target date funds were
“thinking something much more conservative than
maybe the theoretical notions of what the payouts
are going to be over a longer lifetime period”).

35 See id. at 272 (testimony of Ed Moore,
President, Edelman Financial Services) (asserting
that the practice of funds referring to themselves by
year is misleading because each fund is permitted
to create its own asset allocation in the absence of
industry standards regarding portfolio management
and construction).

lack of understanding by investors of
those funds and their associated
investment strategies and risks. A
number of hearing participants
expressed concern regarding target date
fund marketing. For example, one
participant stated that “there are
significant problems with how [target
date funds] are presently marketed,” and
that “what is lacking is clear and
understandable information on the
investment strategy and potential risks
associated with that strategy.” 36
Another participant cited a survey that
her organization had conducted, which
involved showing a composite
description of target date funds derived
from actual marketing materials to
survey subjects, the majority of whom
perceived that those materials made “a
promise that [did] not, in fact, exist.” 37
According to that participant, some of
the survey respondents who reviewed
the marketing materials thought that
target date funds made various
promises, such as “funds at the time of
retirement,” a “secure investment with
minimal risks,” similarity to “a
guaranteed investment” during a market
downturn, or “a comfortable
retirement.” 38

Our staff has reviewed a sample of
target date fund marketing materials and
found that the materials often
characterized target date funds as
offering investors a simple solution for
their retirement needs. The materials
typically presented a list of funds with
different target dates and invited
investors to choose the fund that most
closely matches their anticipated
retirement date. Even though the
marketing materials for target date funds
often included some information about
associated risks, they often
accompanied this disclosure with
slogan-type messages or other
catchphrases encouraging investors to
conclude that they can simply choose a
fund without any need to consider their
individual circumstances or monitor the
fund over time.

The simplicity of the messages
presented in these marketing materials
at times belies the fact that asset
allocation strategies among target date
fund managers differ and that
investments that are appropriate for an
investor depend not only on his or her
retirement date, but on other factors,
including appetite for certain types of

36 Id. at 153 (testimony of Mark Wayne, National
Association of Independent Retirement Plan
Advisors).

37d. at 178 (testimony of Jodi DiCenzo,
Behavioral Research Associates). A copy of the
survey results is available at http://www.sec.gov/
comments/4-582/4582-1a.pdf.

38]d.
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risk, other investments, retirement and
labor income, expected longevity, and
savings rate. The investor is, in effect,
relying on the fund manager’s asset
allocation model, which may or may not
be appropriate for the particular
investor. The model’s assumptions
could be inappropriate for an investor
either from the outset or as a result of
a change in economic or other
circumstances, such as job loss,
unexpected expenditures that lead to
decreased contributions, or serious
illness affecting life expectancy.

As a first step to address potential
investor misunderstanding of target date
funds, the Commission recently posted
on its investor education Web site a
brochure explaining target date funds
and matters that an investor should
consider before investing in a target date
fund.3° Today, we are proposing to take
another step to address the concerns
that have been raised. We are proposing
amendments to rule 482 under the
Securities Act and rule 34b—1 under the
Investment Company Act that, if
adopted, would require a target date
fund that includes the target date in its
name to disclose the fund’s asset
allocation at the target date immediately
adjacent to (or, in a radio or television
advertisement, immediately following)
the first use of the fund’s name in
marketing materials. We are also
proposing amendments to rule 482 and
rule 34b—1 that, if adopted, would
require enhanced disclosure in
marketing materials for a target date
fund regarding the fund’s glide path and
asset allocation at the landing point, as
well as the risks and considerations that
are important when deciding whether to
invest in a target date fund. Finally, we
are proposing amendments to rule 156
under the Securities Act that, if
adopted, would provide additional
guidance regarding statements in
marketing materials for target date funds
and other investment companies that
could be misleading. The amendments
that we are proposing in this release are
intended to address the concerns that
have been raised regarding the potential
for investor misunderstanding to arise
from target date fund names and
marketing materials.

39 See Investor Bulletin: Retirement Funds (May 6,
2010), available at http://www.sec.gov/investor/
alerts/tdf.htm and http://investor.gov/investor-
bulletin-target-date-retirement-funds/
?preview=true&preview id=1154&preview nonce
=908a042f2f/. This brochure is also posted on the
Department of Labor’s Web site and is available at
http://www.dol.gov/ebsa/pdf/
TDFInvestorBulletin.pdf.

II. Discussion

A. Content Requirements for Target Date
Fund Marketing Materials

We are proposing to amend our rules
governing investment company
marketing materials to address concerns
regarding target date fund names and
information presented in target date
fund marketing materials. To address
concerns that a target date fund’s name
may contribute to investor
misunderstanding about the fund, we
are proposing to require marketing
materials for a target date fund that
includes the target date in its name to
disclose, together with the first use of
the fund’s name, the asset allocation of
the fund at the target date.

We are also proposing to require
enhanced disclosures to address
concerns regarding the degree to which
the marketing materials provided to
401(k) plan participants and other
investors in target date funds may have
contributed to a lack of understanding
by investors of those funds and their
associated strategies and risks. First, we
are proposing amendments that would
require target date fund marketing
materials that are in print or delivered
through an electronic medium to
include a table, chart, or graph depicting
the fund’s glide path, together with a
statement that, among other things,
would highlight the fund’s asset
allocation at the landing point. Radio
and television advertisements would be
required to disclose the fund’s asset
allocation at the landing point. Second,
we are proposing amendments that
would require a statement that a target
date fund should not be selected based
solely on age or retirement date, that a
target date fund is not a guaranteed
investment, and that a target date fund’s
stated asset allocations may be subject
to change. These enhanced disclosure
requirements would apply to all target
date funds, including those that do not
include a date in their names, except
that the landing point disclosures for
radio and television advertisements
would apply only to target date funds
that include a date in their names.

1. Background and Scope of Proposed
Amendments

Rule 482 under the Securities Act
permits investment companies to
advertise information prior to delivery
of a statutory prospectus.#® Rule 482

40 “Statutory prospectus” refers to the prospectus
required by Section 10(a) of the Securities Act [15
U.S.C. 77j(a)]. In 2009, the Commission adopted
rule amendments that, for mutual fund securities,
permit certain statutory prospectus delivery
obligations under the Securities Act to be satisfied
by sending or giving key information in the form

advertisements are “prospectuses” under
Section 10(b) of the Securities Act.4! As
aresult, a rule 482 advertisement need
not be preceded or accompanied by a
statutory prospectus.#2 Rule 34b—1
under the Investment Company Act
prescribes the requirements for
supplemental sales literature (i.e., sales
literature that is preceded or
accompanied by the statutory
prospectus).43 We are proposing to
amend rules 482 and 34b-1 to require
enhanced disclosures to be made in
target date fund marketing materials,
whether or not those materials are
preceded or accompanied by a fund’s
statutory prospectus.44

We are proposing that the
amendments apply to advertisements
and supplemental sales literature that
place a more than insubstantial focus on
one or more target date funds.4®> Under
the proposal, whether advertisements or
supplemental sales literature place a
more than insubstantial focus on one or
more target date funds would depend on
the particular facts and circumstances.
Our intention in proposing the “more
than insubstantial focus” test is to cover
a broad range of materials. Materials
that relate exclusively to one or more
target date funds would be covered.
Some materials that cover a broad range
of funds, such as a bound volume of fact
sheets that include target date funds or
a Web site that includes Web pages for
target date funds, also would be covered
because they include information about

of a summary prospectus. See Investment Company
Act Release No. 28584 (Jan. 13, 2009) [74 FR 4546
(Jan. 26, 2009)] (amending rule 498 under the
Securities Act).

4115 U.S.C. 77j(b).

42Under the Securities Act, the term “prospectus”
generally is defined broadly to include any
communication that offers a security for sale. See
Section 2(a)(10) of the Securities Act [15 U.S.C.
77b(a)(10)]. Section 5(b)(1) of the Securities Act [15
U.S.C. 77e(b)(1)] makes it unlawful to use interstate
commerce to transmit any prospectus relating to a
security with respect to which a registration
statement has been filed unless the prospectus
meets the requirements of Section 10 of the
Securities Act [15 U.S.C. 77j]. Because a rule 482
advertisement is a prospectus under Section 10(b),
a rule 482 advertisement need not be preceded or
accompanied by a statutory prospectus to satisfy the
requirements of Section 5(b)(1).

4317 CFR 270.34b—1. Under Section 2(a)(10)(a) of
the Securities Act [15 U.S.C. 77b(a)(10)(a)], a
communication sent or given after the effective date
of the registration statement is not deemed a
“prospectus” if it is proved that prior to or at the
same time with such communication a statutory
prospectus was sent or given to the person to whom
the communication was made.

44 The proposed amendments would apply to any
investment company registered under Section 8 of
the Investment Gompany Act [15 U.S.C. 80a—8] or
separate series of a registered investment company
that meets the proposed definition of target date
fund.

45 Proposed rules 482(b)(5)(ii), (iii), (iv), and (v);
proposed rule 34b-1(c).
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target date funds that is more than
insubstantial. We do not, however,
intend to cover materials that may not
be primarily focused on marketing target
date funds to investors (e.g., a complete
list of each fund within a fund complex,
together with its performance), but that
are nonetheless considered
advertisements or supplemental sales
literature under rules 482 and 34b-1.

For purposes of the proposed
amendments, a “target date fund” would
be defined as an investment company
that has an investment objective or
strategy of providing varying degrees of
long-term appreciation and capital
preservation through a mix of equity
and fixed income exposures that
changes over time based on an
investor’s age, target retirement date, or
life expectancy.#® This definition is
intended to encompass target date funds
that are marketed as retirement savings
vehicles and that have given rise to the
concerns described in this release.

The proposed definition is intended
to ensure that the proposed
amendments would apply to all funds
that hold themselves out to investors as
target date funds, including those that
qualify under the Department of Labor’s
QDIA regulations. The proposed
definition is similar to the description of
a target date fund provided in the
Department of Labor’s QDIA
regulations.#” However, we are not
proposing to apply certain eligibility
criteria of a QDIA, namely, that a target
date fund apply generally accepted
investment theories, be diversified so as
to minimize the risk of large losses, and
change its asset allocations and
associated risk levels over time with the
objective of becoming more conservative
with increasing age. Because we believe
that investors in any fund that holds
itself out as a target date fund would
benefit from the disclosures that we are
proposing, regardless of whether the
fund is eligible for QDIA status, the
proposed definition is not limited only
to those funds that meet the more
restricted criteria required for QDIA
status and the resulting liability

46 Proposed rule 482(b)(5)(i)(A); proposed rule
34b-1(c).

47 See 29 CFR 2550.404c—5(e)(4)(i) (defining as a
permissible QDIA “an investment fund product or
model portfolio that applies generally accepted
investment theories, is diversified so as to minimize
the risk of large losses and that is designed to
provide varying degrees of long-term appreciation
and capital preservation through a mix of equity
and fixed income exposures based on the
participant’s age, target retirement date (such as
normal retirement age under the plan) or life
expectancy. Such products and portfolios change
their asset allocations and associated risk levels
over time with the objective of becoming more
conservative (i.e., decreasing risk of losses) with
increasing age.”).

protection for plan sponsors. In
addition, unlike the Department of
Labor’s description, the proposed
definition refers to a fund’s investment
objective or strategy, rather than how
the fund is “designed.” While we believe
that these two concepts generally are
equivalent, we are proposing that the
definition refer to the fund’s
“investment objective or strategy”
because funds are required to disclose
their investment objectives and
strategies in their statutory
prospectuses.48

We request comment on the scope of
the proposed amendments and, in
particular, on the following issues:

e Does the proposed definition of
“target date fund” cover the types of
funds that should be subject to the
proposal, or should we modify the
definition in any way? The proposed
definition requires that a target date
fund have both equity and fixed income
exposures. Is this condition too
restrictive? For example, could a fund
market itself as a target date fund, yet
not include equity exposure and/or
fixed income exposure, and therefore
not be subject to the proposed
amendments? Would the proposed
definition cover types of funds other
than target date funds that are designed
to meet retirement goals? If so, is this
appropriate or should the definition be
modified? Should our proposal cover
any fund with a date in its name?

e We are proposing that the
amendments apply to marketing
materials that place a more than
insubstantial focus on one or more
target date funds. Is this limitation
appropriate, or should any or all of the
proposed amendments apply to all
marketing materials that include any
reference to a target date fund? Should
specific types of materials be exempted
from the rule? If so, how should this
exemption be defined? Is the “more than
insubstantial focus” standard
sufficiently clear in this context or
should it be modified? Is there an
alternative standard that would satisfy
the Commission’s objectives and be
easier to apply? Should the Commission
provide further guidance on facts and
circumstances that would cause
marketing materials to be considered to
place a more than insubstantial focus on
one or more target date funds? If so,
what should this guidance be?

2. Use of Target Dates in Fund Names

We are proposing to require a target
date fund that includes the target date
in its name to disclose, together with the
first use of the fund’s name, the asset

48 See Items 2, 4, and 9 of Form N-1A.

allocation of the fund at the target
date.*9 This proposed requirement
would apply to advertisements and
supplemental sales literature that place
a more than insubstantial focus on one
or more target date funds. This proposal
is intended to convey information about
the allocation of the fund’s assets at the
target date and reduce the potential for
names that include a target date to
contribute to investor misunderstanding
of target date funds. For example, if a
target date fund remains significantly
invested in equity securities at the target
date, the proposed disclosure would
help to reduce or eliminate incorrect
investor expectations that the fund’s
assets will be invested in a more
conservative manner at that time.

The proposal would amend rule 482
under the Securities Act and rule 34b—
1 under the Investment Company Act to
require that an advertisement or
supplemental sales literature that places
a more than insubstantial focus on one
or more target date funds, and that uses
the name of a target date fund that
includes a date (including a year), must
disclose the percentage allocations of
the fund among types of investments
(e.g., equity securities, fixed income
securities, and cash and cash
equivalents) as follows: (1) An
advertisement, or supplemental sales
literature, that is submitted for
publication or use prior to the date that
is included in the name would be
required to disclose the target date
fund’s intended asset allocation at the
date that is included in the name and
must clearly indicate that the percentage
allocations are as of the date in the
name; and (2) an advertisement, or
supplemental sales literature, that is
submitted for publication or use on or
after the date that is included in the
name would be required to disclose the
target date fund’s actual asset allocation
as of the most recent calendar quarter
ended prior to the submission of the
advertisement for publication or use and
must clearly indicate that the percentage
allocations are as of that date.5°

As described in the preceding
paragraph, for target date fund
advertisements and supplemental sales
literature that are submitted for
publication or use on or after the target
date, we are proposing to require
disclosure of the target date fund’s
current asset allocation, rather than the
fund’s intended target date asset
allocation. We believe that after the

49 Based on Commission staff analysis of data
obtained from Morningstar Direct, the Commission
staff believes that all funds operating as target date
funds currently contain a date in their names.

50 Proposed rule 482(b)(5)(iii); proposed rule 34b—
1(c).
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target date has been reached, the fund’s
asset allocation at the target date is of
limited relevance to investors and may
be confusing or misleading if disclosed
prominently with the name. However,
we believe that disclosure of the current
asset allocation is important to prevent
investors from wrongly concluding that
the fund is invested more conservatively
than is the case. The rule, as proposed,
would require disclosure of the actual
current asset allocation when the target
date that is included in the name, which
may be a year, has been reached. As a
result, the rule would require the
current allocation to be used beginning
on January 1 of the target date year even
if the fund reaches its target date
allocation later in the year. We believe
that this is appropriate because
investors who have reached their
retirement year may retire at any point
in that year, so that the current
allocation may be more relevant than
the intended allocation later in the year.

Under the proposal, the required
disclosure regarding the asset allocation
must appear immediately adjacent to
(or, in a radio or television
advertisement, immediately following)
the first use of the fund’s name.
Furthermore, the disclosure would be
required to be presented in a manner
reasonably calculated to draw investor
attention to the information.5?

Our proposal would amend rules 482
and 34b-1 to address the use of target
date fund names that include the target
date. We emphasize that investors
should not rely on a fund’s name as the
sole source of information about the
fund’s investments and risks. A fund’s
name, like any other single item of
information about the fund, cannot
provide comprehensive information
about the fund. In the case of target date
funds, the fund’s name provides no
information about the asset allocation or
portfolio composition. However, target
date fund names are designed to be
significant to investors when selecting a

51]d. The requirement that the target date asset
allocation be presented in a manner reasonably
calculated to draw investor attention to the
information is the same presentation requirement
that applies to certain legends required in
advertisements and supplemental sales literature
delivered through an electronic medium. See rule
482(b)(5); rule 34b—1. We do not believe that the
presentation requirements set forth in current rule
482(b)(5) for certain legends required in print
advertisements and supplemental sales literature
(e.g., type size and style) would be appropriate for
the proposed target date asset allocation disclosure.
For example, if the name of the target date fund in
an advertisement is presented in a very large type
size, but the major portion of the advertisement is
presented in significantly smaller type size, rule
482(b)(5) would permit the use of the smaller type
size, which may not be sufficient to attract investor
attention.

fund.52 For that reason, the Commission
is proposing amendments to rules 482
and 34b-1 that are intended to address
the potential of target date fund names
to confuse or mislead investors
regarding the allocation of a fund’s
assets at its target date.

Under the proposal, a fund’s intended
asset allocation at the target date (or, for
periods on and after the target date, a
fund’s actual asset allocation as of the
most recent calendar quarter) would, in
essence, serve to alert investors to the
existence of investment risk associated
with the fund at and after the target
date. In proposing the amendments, we
do not intend to suggest that the asset
allocation, by itself, is a complete guide
to the investment strategies or risks of
a fund at and after the target date.
Rather, the asset allocation may help
counterbalance any misimpression that
a fund is necessarily conservatively
managed at the target date or thereafter
or that all funds with the same target
date are similarly managed. There could
be other ways of pursuing this goal that
could result in more concise disclosure
and perhaps simpler categorizations and
computations by funds. These could
include requiring marketing materials to
disclose some, but not all, of a target
date fund’s asset allocation, such as the
equity allocation,53 the cash and cash
equivalent allocation,5¢ or the non-cash
allocation.?> We have proposed
requiring disclosure of the entire asset
allocation because we believe that this
disclosure may convey better
information about investment risk than
alternatives that disclose only part of
the asset allocation, but we request
comment on the alternatives.

The proposal does not prescribe either
the asset classes to be used in disclosing
a target date fund’s asset allocation or
the methodology for calculating the
percentage allocations. Instead, each
target date fund will determine which
asset classes to present and the
methodology for calculating the
percentage allocations. The purpose of

52 See, e.g., McMillan statement, supra note 32, at
6-7 (stating that the expected retirement date that
is used in target date fund names is a point in time
to which investors easily can relate).

53 Although the equity allocation may not be a
precise proxy for investment risk, it has been
observed that past performance for 2010 target date
funds has generally, but not universally, followed
the equity allocations. See Josh Charlson et al.,
Morningstar Target-Date Series Research Paper:
2010 Industry Survey, at 9 (Mar. 15, 2010).

54 By including only the cash and cash equivalent
allocation, investors would be alerted to the
percentage allocation of the investments with the
least investment risk.

55 Inclusion of the non-cash allocation would
alert investors to the percentage allocation of
investments that have more investment risk than
cash and cash equivalents.

the proposal is to address the potential
of target date fund names to confuse or
mislead investors by conveying some
information about the fund’s asset
allocation at and after the target date.
While we recognize that it is useful for
investors to be able to compare target
date funds and request comment on
what additional requirements would
best facilitate this, our goal in this
proposal is not to prescribe a single
metric that can be used by investors to
compare target date funds and select
among them. For this reason, and
because asset allocation models are
subject to continuing refinement and
development (such as the introduction
of exposure to additional asset classes in
order to increase diversification), at this
time we are not proposing to prescribe
either the specific asset classes to be
used in disclosing the asset allocation or
the specific methodology for calculating
the percentage allocations. However, we
request comment on whether such
requirements would be useful to
investors. We note that current target
date fund prospectuses typically use
asset classes such as “equity,” “fixed
income,” and “cash and cash
equivalents.” 56 If the rule is adopted as
proposed, we would expect that many
target date funds would use these asset
classes in making the required
disclosure.

Although we are not proposing
required categories or calculation
methodologies, we emphasize that, as
with any disclosure contained in
advertisements and supplemental sales
literature, the disclosure of the asset
allocation would be subject to the
antifraud provisions of the federal
securities laws.5” Compliance with the
specific requirements of rule 482 and
rule 34b—1 does not relieve an
investment company of any liability
under the antifraud provisions of the
federal securities laws.58 Moreover, rule
482 advertisements are also subject to
Section 12(a)(2) of the Securities Act,
which imposes liability for materially
false or misleading statements in a

56 Based on Commission staff analysis of
registration statements filed with the Commission.

57 See, e.g., Section 17(a) of the Securities Act [15
U.S.C. 77q]; Section 10(b) of the Securities
Exchange Act of 1934 [15 U.S.C. 78j(b)]; Section
34(b) of the Investment Company Act [15 U.S.C.
80a—33].

58 See Investment Company Act Release No.
26195 (Sept. 29, 2003) [68 FR 57760, 57762 (Oct.
6, 2003)] (emphasizing that advertisements under
rule 482 and supplemental sales literature under
rule 34b—1 are subject to the antifraud provisions
of the federal securities laws).
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prospectus or oral communication,
subject to a reasonable care defense.59

The proposal requires disclosure of
the asset allocation among “types of
investments.” While many target date
funds invest indirectly in underlying
asset classes by investing in other
investment companies,®° we would not
consider it sufficient for a target date
fund to disclose percentage allocations
to investments in types of investment
companies. Instead, by “types of
investments,” we mean the underlying
asset classes in which the target date
fund invests, whether directly or
through other funds. For example, a
target date fund that is subject to the
proposed rule would be required to
disclose its percentage allocation to
equity securities, rather than to equity
funds. We believe this approach would
provide better information because
investment companies are not required
to be fully invested in one type of
investment.61

Target date fund prospectuses today
typically disclose specific percentage
allocations to various asset classes at the
target date. While fund prospectuses
sometimes note that there may be small
variations from those percentages, they
do not typically disclose broad ranges of
potential percentage allocations.62 If the
proposal were adopted, we would not
view it as inconsistent with the rule for
a fund to disclose a range of potential
percentages that is consistent with its
prospectus disclosures. We would not
expect the ranges disclosed to be broad
ranges of percentage allocations, nor
would we expect ranges to replace the
specific percentage allocations disclosed
in the prospectus. Moreover, it would be
inconsistent with the rule and
potentially misleading for a fund to
include a range, with the intent of
investing only at one end of the range.
In addition, representations about
ranges of potential percentage
allocations may be misleading if funds

59 See id. (stating that when “we initially
proposed rule 482 in 1977, we indicated that rule
482 advertisements would be subject to [S]ection
12(a)(2) of the Securities Act and the antifraud
provisions of the federal securities laws” and noting
that “[s]ince then we have reiterated that
compliance with the ‘four corners’ of rule 482 does
not alter the fact that funds * * * are subject to the
antifraud provisions of the federal securities laws
with respect to fund advertisements”).

60 Based on Commission staff analysis of
registration statements filed with the Commission.

61For example, a fund whose name suggests that
it focuses its investments in equity securities must
have a policy to invest, under normal
circumstances, at least 80% of its net assets, plus
the amount of any borrowing for investment
purposes, in equity securities. Rule 35d—1(a)(2)(i)
under the Investment Company Act [17 CFR
270.35d-1(a)(2)()].

62 Based on Commission staff review of
prospectuses filed with the Commission.

deviate materially from the stated
ranges.

We request comment on the proposed
required disclosure of a target date
fund’s target date (or current) asset
allocation, and, in particular, on the
following issues:

o The proposed requirement to
disclose the target date (or current) asset
allocation together with the first use of
a target date fund’s name would apply
only if the fund’s name includes a date.
Should the proposed requirement apply
to all target date funds, including those
that do not include a date as part of
their name?

e For target date fund marketing
materials that are submitted for
publication or use prior to the target
date, we are proposing to require
disclosure of the fund’s intended asset
allocation at the target date. For
materials that are submitted for
publication or use on or after the target
date, we are proposing to require
disclosure of the fund’s actual asset
allocation as of the most recent calendar
quarter ended prior to the submission of
the materials. Is this appropriate?
Should the proposed requirements
apply only to marketing materials that
are submitted for publication or use
prior to the target date? Should
marketing materials that are submitted
for publication or use on or after the
target date provide disclosure of the
fund’s asset allocation as of the target
date, rather than the fund’s actual asset
allocation as of the most recent calendar
quarter ended prior to the submission of
the materials?

e Should we require disclosure of the
current allocation beginning on January
1 of the target date year, or should we
instead require disclosure of the
intended target date allocation until the
particular date within the target date
year upon which the target date
allocation is reached? Which of these
approaches would be more helpful and
less confusing to investors? Which of
these approaches would be easier for
funds to implement? Is there a different
approach that we should consider in the
fund’s target date year?

e The proposal would require
disclosure of the target date (or current)
asset allocation of the fund to appear
immediately adjacent to (or, in a radio
or television advertisement,
immediately following) the first use of
the fund’s name. Is this sufficient? For
example, should this information be
disclosed each time the fund’s name
appears or is used in marketing
materials? Should this information be
disclosed where the fund’s name is
presented most prominently (e.g., where
the fund’s name is written in the largest

font size)? Should this information be
disclosed in a location other than
immediately adjacent to or immediately
following the fund’s name?

e Under the proposal, the fund’s
target date (or current) asset allocation
would be required to be presented in a
manner reasonably calculated to draw
investor attention to the information.
Are there other presentation alternatives
that may better highlight this
information for investors (e.g.,
requirements as to font size, type style,
separate box, etc.)? Are any or all of the
presentation requirements that currently
apply to certain legends in written
advertisements under rule 482(b)(5)
more appropriate?

¢ Should we prescribe the specific
format for the target date (or current)
asset allocation disclosure in order to
foster more effective communication?
For example, should we require a table,
chart, or graph?

e Should marketing materials for a
target date fund that includes a date in
its name, as proposed, be required to
include the fund’s allocation across all
types of investments, or should target
date fund marketing materials be
required to disclose some, but not all, of
the fund’s asset allocation, such as the
equity allocation, the cash and cash
equivalent allocation, or the non-cash
allocation? Would any of these
approaches be more effective than the
proposal at conveying investment risk at
or after the target date? Alternatively,
would any of the approaches confuse or
mislead investors by conveying only a
partial allocation or cause investors to
rely excessively on information about
their exposure to a particular asset
class? Are any of these approaches and/
or the proposal easier for funds to
implement, for example, because the
necessary asset categorizations or
computations would be simpler? Are
there allocations for other categories or
sub-categories of investments that
should be required to be disclosed in
target date fund marketing materials?

e How effective is disclosure of the
target date (or current) asset allocation
in conveying level of investment risk
and/or other information to investors
and in preventing investors from being
confused or misled? Do investors need
other information along with allocation
percentages in order to understand the
significance of those percentages? For
example, do they need information
about the long-term performance, risks,
and volatility 