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Swap Dealer and Major Swap
Participant Recordkeeping, Reporting,
and Duties Rules; Futures Commission
Merchant and Introducing Broker
Conflicts of Interest Rules; and Chief
Compliance Officer Rules for Swap
Dealers, Major Swap Participants, and
Futures Commission Merchants

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (Commission or
CFTC) is adopting regulations to
implement certain provisions of Title
VII of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(Dodd-Frank Act). These regulations set
forth reporting and recordkeeping
requirements and daily trading records
requirements for swap dealers (SDs) and
major swap participants (MSPs). These
regulations also set forth certain duties
imposed upon SDs and MSPs registered
with the Commission with regard to:
Risk management procedures;
monitoring of trading to prevent
violations of applicable position limits;
diligent supervision; business
continuity and disaster recovery;
disclosure and the ability of regulators
to obtain general information; and
antitrust considerations. In addition,
these regulations establish conflicts-of-
interest requirements for SDs, MSPs,
futures commission merchants (FCMs),
and introducing brokers (IBs) with
regard to firewalls between research and
trading and between clearing and
trading. Finally, these regulations also
require each FCM, SD, and MSP to
designate a chief compliance officer,
prescribe qualifications and duties of
the chief compliance officer, and require
that the chief compliance officer
prepare, certify, and furnish to the
Commission an annual report
containing an assessment of the
registrant’s compliance activities.
DATES: The rules are effective June 4,
2012. Specific compliance dates are
discussed in the supplementary
information.

FOR FURTHER INFORMATION CONTACT:
Frank N. Fisanich, Chief Counsel, 202—
418-5949, ffisanich@cftc.gov, Division
of Swap Dealer and Intermediary
Oversight, Ward P. Griffin, Counsel,
202-418-5425, wgriffin@cftc.gov, Office
of the General Counsel, and Hannah

Ropp, Economist, 202—418-5228,
hropp@cftc.gov, Office of the Chief
Economist, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street NW., Washington, DC
20581.
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I. Background

The Commission is hereby adopting
§ 23.200 through § 23.205 * setting forth
reporting and recordkeeping
requirements and daily trading records
requirements for SDs and MSPs, as
required under sections 4s(f) and 4s(g)
of the Commodity Exchange Act (CEA);

1Commission regulations referred to herein are
found at 17 CFR Ch. 1.

§ 23.600 through § 23.607 setting forth
certain duties imposed upon SDs and
MSPs with regard to: (1) Risk
management procedures; (2) monitoring
of trading to prevent violations of
applicable position limits; (3) diligent
supervision; (4) business continuity and
disaster recovery; (5) conflicts of interest
policies and procedures; (6) disclosure
and the ability of regulators to obtain
general information; and (7) antitrust
considerations, as required under
section 4s(j) of the CEA; § 3.3 requiring
FCMs, SDs, and MSPs to designate a
chief compliance officer, prescribing
qualifications and duties of the chief
compliance officer, and requiring the
chief compliance officer to prepare,
certify, and furnish to the Commission
an annual report containing an
assessment of the registrant’s
compliance activities, as required under
sections 4d(d) and 4s(k) of the CEA; and
§ 1.71 setting forth certain duties
imposed on FCMs and IBs with regard
to implementing conflicts of interest
policies and procedures, as required
under section 4d(c) of the CEA; as well
as amendments to § 3.1 to add chief
compliance officers to the definition of
“principal” and to add a new definition
of “board of directors.”

II. Comments on the Notices of
Proposed Rulemaking

The final rules adopted herein were
proposed in five separate notices of
proposed rulemaking.2 Each proposed
rulemaking was subject to an initial 60-
day public comment period and a re-
opened comment period of 30 days.3
The Commission received a total of
approximately 114 comment letters
directed specifically at the proposed
rules.# The Commission considered

2 See 75 FR 76666 (Dec. 9, 2010) (Reporting,
Recordkeeping, and Daily Trading Records
Requirements for Swap Dealers and Major Swap
Participants (Recordkeeping NPRM)); 75 FR 71397
(Nov. 23, 2010) (Regulations Establishing and
Governing the Duties of Swap Dealers and Major
Swap Participants (Duties NPRM)); 75 FR 70152
(Nov. 17, 2010) (Implementation of Conflicts of
Interest Policies and Procedures by Futures
Commission Merchants and Introducing Brokers
(FCM/IB Gonflicts NPRM)); 75 FR 71391 (Nov. 23,
2010) (Implementation of Conflicts of Interest
Policies and Procedures by Swap Dealers and Major
Swap Participants (SD/MSP Conflicts NPRM)); and
75 FR 70881 (Nov. 19, 2010) (Designation of a Chief
Compliance Officer; Required Compliance Policies;
and Annual Report of a Futures Commission
Merchant, Swap Dealer, or Major Swap Participant
(CCO NPRM)).

3 See 76 FR 25274 (May 4, 2011) (extending or re-
opening comment periods for multiple Dodd-Frank
proposed rulemakings).

4 Comment files for each proposed rulemaking
can be found on the Commission Web site,
www.cftc.gov.
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each of these comments in formulating
the final regulations.5

The Chairman and Commissioners, as
well as Commission staff, participated
in numerous meetings with
representatives of potential SDs and
MSPs, existing FCMs, trade
associations, public interest groups,
traders, and other interested parties. In
addition, the Commission has consulted
with other U.S. financial regulators
including: (i) The Securities and
Exchange Commission (SEC); (ii) the
Board of Governors of the Federal
Reserve System; (iii) the Office of the
Comptroller of the Currency; and (iv)
the Federal Deposit Insurance
Corporation. Staff from each of these
agencies has had the opportunity to
provide oral and/or written comments
to this adopting release, and the final
regulations incorporate elements of the
comments provided. The Commission
intends to work with the Federal
Deposit Insurance Corporation (FDIC) to
establish appropriate information-
sharing arrangements to ensure that the
FDIC has the information it needs to
exercise authority under Title II of the
Dodd-Frank Act or the Federal Deposit
Insurance Act with regard to any SD or
MSP registered with the Commission.

The Commission is mindful of the
benefits of harmonizing its regulatory
framework with that of its counterparts
in foreign countries. The Commission
has therefore monitored global advisory,
legislative, and regulatory proposals,
and has consulted with foreign
regulators in developing the final
regulations.

A. Regulatory Structure

The proposed regulations did not
differentiate between SDs and MSPs
that may be a division of a larger entity
or institution, but not a separate legal
entity. The proposed regulations also
did not differentiate between SDs and
MSPs, but, rather, applied identical
rules to both types of entities. The
proposals, however, solicited comments
on whether certain provisions of the
proposed regulations should be
modified or adjusted to reflect the
differences among SDs or MSPs. In
addition, the proposed regulations
tracked the scope of the statutory text,
and did not, by their terms, apply only
to the swap activities of SDs and MSPs.

In its comment letter, Cargill,
Incorporated (Cargill) argued that the
proposed rules should recognize
Congressional intent to permit a

5The Commission also reviewed the proposed
rule of the Securities and Exchange Commission
concerning business conduct standards for security-
based swap dealers and major security-based swap
participants. See 76 FR 42396 (July 18, 2011).

business with a swap dealing division to
be subject to SD regulation only for the
activities of that division. Cargill
recommended that the Commission
make clear that the Commission’s
regulations only apply to the swap
dealing business of an SD that is a
division of a larger company, and not to
the other business activities of the
company.

MetLife, Inc. (MetLife), the Managed
Funds Association (MFA), BlackRock,
and the Asset Management Group of the
Securities Industry and Financial
Markets Association (AMG) each argued
that the Dodd-Frank Act does not
require that the Commission to apply
the same rules to MSPs as those applied
to SDs and that MSPs should not be
subject to the same regulations as SDs
because MSPs do not engage in market-
making activities.

The Securities Industry and Financial
Markets Association (SIFMA) and the
Federal Home Loan Banks (FHLBs) each
recommended that the Commission’s
regulations should allow registrants that
are regulated by a prudential regulator
to comply with the Commission’s
regulations on a substituted compliance
basis by complying with comparable
regulations of their prudential regulator.

In response to Cargill’s comment, the
Commission is including a new
definition of “swaps activities” in the
final regulations, as follows: “Swaps
activities means a registrant’s activities
related to swaps and any product used
to hedge such swaps, including, but not
limited to, futures, options, other swaps
or security-based swaps, debt or equity
securities, foreign currency, physical
commodities, and other derivatives.”

The Commission is using this term in
the final regulations to (i) limit the
scope of the risk management
requirements in § 23.600 to only the
swap activities of SDs and MSPs; (ii)
define the extent of the recordkeeping
requirement in § 23.201; and (iii) limit
the scope of the duties and
responsibilities of the chief compliance
officer of an SD or MSP in § 3.3 to the
swaps activities of SDs and MSPs.6

The Commission is not modifying the
regulations to differentiate between SDs
and MSPs. The Commission observes
that no provision of sections 4s(f), (g),
(j), and (k) of the CEA, as added by the
Dodd-Frank Act, differentiates between
the duties and requirements of SDs and
those of MSPs. The Commission thus

6In addition, the Commission anticipates that
under its further definition of “swap dealer,” an SD
that has applied for and received a limited purpose
designation from the Commission will be subject to
these regulations only for the categories or activities
for which the limited purpose designation is
granted.

has determined that the intent of
sections 4s(f), (g), (j), and (k) is to apply
the same requirements to MSPs and
SDs, and the Commission is taking the
same approach in the final regulations.
The Commission believes that to the
extent the final regulations are not
applicable to an MSP’s activities, the
MSP is not burdened by being subject to
the regulations.

The Commission has considered but
rejected a substituted compliance
regime with respect to the final rule for
registrants subject to regulation by a
prudential regulator. The Commission
notes that section 4s(e) of the CEA
grants prudential regulators exclusive
authority to prescribe capital and
margin requirements for SDs and MSPs
that are banks, but does not extend such
authority to any other part of section 4s.
Because SDs and MSPs will be
registrants of the Commission, the
Commission has determined that its
interest in ensuring that all registrants
are subject to consistent regulation
outweighs any burden that may be
placed on registrants that are subject to
regulation by a prudential regulator.
However, the Commission observes that
many of its final regulations are
modeled on prudential regulations and
supervision. Thus the two regimes
would be broadly consistent.

B. Reporting, Recordkeeping, and Daily
Trading Records Requirements for SDs
and MSPs

As added by section 731 of the Dodd-
Frank Act, sections 4s(f) and 4s(g) of the
CEA established reporting and
recordkeeping requirements and daily
trading records requirements for SDs
and MSPs.

Section 4s(f)(1) requires SDs and
MSPs to “make such reports as are
required by the Commission by rule or
regulation regarding the transactions
and positions and financial condition of
the registered swap dealer or major
swap participant.” In the Recordkeeping
NPRM, the Commission proposed
regulations, pursuant to sections
4s(f)(1)(B)(@) and (ii) of the CEA,
prescribing the books and records
requirements of ““all activities related to
the business of swap dealers or major
swap participants,” regardless of
whether or not the entity has a
prudential regulator.

In addition, the Commission proposed
regulations in the Recordkeeping NPRM
pursuant to section 4s(g)(1) of the CEA,
requiring that SDs and MSPs “‘maintain
daily trading records of the swaps of the
registered swap dealer and major swap
participant and all related records
(including related cash and forward
transactions) and recorded
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communications, including electronic
mail, instant messages, and recordings
of telephone calls.” The Commission
notes that section 4s(g)(3) requires that
daily trading records for each swap
transaction be identifiable by
counterparty, and section 4s(g)(4)
specifies that SDs and MSPs maintain a
“complete audit trail for conducting
comprehensive and accurate trade
reconstructions.” The Commission
received 14 comment letters in response
to the Recordkeeping NPRM and
considered each in formulating the final
rules.

C. General Records Requirement—
§23.201

Proposed § 23.201 set forth the
records that SDs and MSPs must
maintain. The records required under
the proposed rule included full and
complete swap transaction information,
including all documents on which swap
information is originally recorded.

1. Additional Types of Records To Be
Retained

In the Recordkeeping NPRM, the
Commission requested comments
regarding whether additional types of
records other than those specified in the
proposed rules should be required to be
kept by SDs and MSPs. The Commission
also requested comment regarding
whether drafts of documents should be
kept.

The Working Group of Commercial
Energy Firms (The Working Group)
commented that the current proposal is
sufficient and any additional record
retention requirements would be of little
value to the Commission. Chris Barnard,
however, recommended that drafts of
documents should also be kept, arguing
that the decision process leading up to
a final document can be very
informative. In order to regulate the use
of high-frequency and algorithmic
trading strategies, Better Markets, Inc.
(Better Markets) recommended that the
Commission require SDs and MSPs that
employ high-frequency and algorithmic
trading strategies to maintain records of
each strategy employed including a
description of the strategy and its
objectives and the algorithms employed,
and to maintain a record of every order,
cancellation, and trade that occurs in
the implementation of each strategy,
indexed to the electronic record of the
strategy description and properly time
stamped.

Having considered these comments
and the comments discussed below
regarding specific recordkeeping
requirements, the Commission has
determined that the record retention
requirements as proposed are sufficient

and has not included any additional
requirements in the final rules. With
respect to Better Markets’ comment, the
Commission notes that pursuant to
§23.600(d)(9), as adopted in this release
and discussed further below, SDs and
MSPs are required to ensure that use of
trading programs is subject to policies
and procedures governing their use,
supervision, maintenance, testing, and
inspection, and that such policies and
procedures are subject to a
recordkeeping requirement pursuant to
§23.600(g).

2. Reliance on Records of Swap Data
Repositories

The proposed regulations did not
address whether an SD or MSP may rely
on reporting a swap to a swap data
repository (SDR) as a means of meeting
their recordkeeping requirements.
Proposed § 23.203(b)(2) required records
of any swap to be kept for the life of the
swap and for a period of five years
following the termination, maturity,
expiration, transfer, assignment, or
novation date of the swap.

The International Swaps and
Derivatives Association (ISDA) and
SIFMA (together, ISDA & SIFMA)
requested that the Commission clarify
the extent to which SDs and MSPs may
rely upon SDRs to retain records beyond
the time periods that registrants
currently retain such records. ISDA &
SIFMA did not elaborate on the current
retention periods for swaps records, nor
did they explain how this approach
would work in the absence of
established SDRs for all types of swaps.

At this time, the Commission has
determined not to permit SDs and MSPs
to rely solely on SDRs to meet their
recordkeeping obligations under the
rules. The Commission believes that
reliance on SDRs may be a cost-efficient
alternative in the future, but such
reliance would be premature at the
present time. Additionally, the
Commission believes that SDs and
MSPs must maintain complete records
of their swaps for the purposes of risk
management. The data that is required
to be reported to an SDR may not be
sufficient for these purposes.

3. Transaction Records Maintained in a
Form and Manner Identifiable and
Searchable by Transaction and
Counterparty—S§§ 23.201(a)(1),
23.202(a), and 23.202(b)

Proposed § 23.201(a)(1) required SDs
and MSPs to keep transaction records in
a form identifiable and searchable by
transaction and by counterparty.
Proposed §§23.202(a) and 23.202(b)
also required SDs and MSPs to keep
daily trading records for each swap and

any related cash or forward transaction
as a separate electronic file identifiable
and searchable by transaction and
counterparty.

ISDA & SIFMA recommended that the
decision whether to maintain each
transaction record as a separate
electronic file be left to the reporting
counterparties. ISDA & SIFMA argued
that SDs and MSPs routinely store data
across a number of systems, and that
aggregating transaction data from all
systems into a single electronic file
would require enormous investment
across market participants and would
require a substantial implementation
period.

The Working Group argued that tying
records of unfilled or cancelled orders,
correspondence (e.g., voice records,
email, and instant messages), journals,
memoranda, and other records required
by proposed § 23.201(a)(1) to each
individual transaction in a manner that
is identifiable and searchable by
transaction would create an enormous
technical burden, likely requiring the
review, sorting, and assignment of such
data to each transaction manually by
individual employees. The Working
Group recommended therefore that the
Commission allow SDs and MSPs to
maintain records of the required
information in the form and manner
currently employed by such firms, not
in a single comprehensive file, if such
records would be readily accessible and
could be provided to the Commission
within a reasonable amount of time
following a request.

The Commission agrees with the
comments, in part, and is modifying the
proposed rules to remove the provision
in §23.202(a) and §23.202(b) that
requires each transaction record to be
maintained as a separate electronic file.
The Commission believes that this
modification will make the requirement
less burdensome for SDs and MSPs
because it will allow such registrants to
maintain searchable databases of the
required records without the added cost
and time needed to compile records into
individual electronic files. The
Commission notes that the rule, as
modified, does not require the raw data
in such databases to be tagged with
transaction and counterparty identifiers
so long as the SD or MSP can readily
access and identify records pertaining to
a transaction or counterparty by running
a search on the raw data. In response to
The Working Group’s comments, the
Commission confirms that swap records
can be maintained under current market
practice so long as the records are
readily accessible, are identifiable and
searchable by transaction and
counterparty, and otherwise meet the



Federal Register/Vol.

77, No. 64 /Tuesday, April 3, 2012/Rules and Regulations

20131

requirements of § 1.31, as required
under §23.203.

However, the Commission observes
that section 4s(g)(3) of the CEA requires
registrants to ‘“maintain daily trading
records for each counterparty in a
manner and form that is identifiable
with each swap transaction.” In
accordance with this statutory
provision, the rules clarify that such
trading records should be searchable by
transaction and by counterparty.
Maintaining records in this manner may
prove costly for some SDs and MSPs,
but this approach is required by statute
and necessary for accurate audit trail
construction, which is paramount for
successful enforcement of trade practice
cases.

4. Business Records—§ 23.201(b)

As proposed, § 23.201(b) required SDs
and MSPs to keep full, complete, and
systematic business records, including
records related to corporate governance,
financial records, complaints, and
marketing and sales materials.

The Working Group acknowledged
that market participants presently retain
records that would qualify as business
records under the proposal, although
not in a single comprehensive file. The
Working Group recommended that the
Commission permit these records to be
retained as they currently are in the
normal course of business, as long as
such records can be readily accessed
and provided to the Commission upon
request. For example, many entities
retain financial records within their
accounting departments, while
marketing and sales materials would be
retained separately within another
division. The Working Group also
recommended that the Commission
clarify that when a subsidiary is
determined to be an SD or MSP, but its
parent company is not, business records
should only be required to be retained
for the subsidiary.

In response to The Working Group’s
comments, the Commission confirms
that the rule does not require SDs and
MSPs to keep the required business
records in a single comprehensive file.
So long as SDs and MSPs are keeping
full, complete, and systematic business
records that are available for inspection
or disclosure, the requirements of
§23.201(b) would be met. The
Commission also notes that the rule
applies only to registered SDs and
MSPs, and, therefore, the rules would
not apply to the parent company of a
registrant unless the parent company is
also an SD or MSP.

5. Records of Complaints Received—
§23.201(b)

Proposed § 23.201(b) required SDs
and MSPs to retain a record of
complaints received, certain identifying
information about the complainant, and
a record of the disposition of the
complaint.

MFA commented that the requirement
to retain a record of complaints is
inappropriate for MSPs because, except
in the event such entities are registered
as commodity trading advisors or
commodity pool operators: (a) Entities
that may be classified as MSPs would
not be members of NFA or similar
organizations; and (b) the filing of such
complaints against entities that may be
classified as MSPs is neither customary
nor consistent with such entities’
activities in the market.

Having considered MFA’s comment,
the Commission is adopting the rule as
proposed. MSPs are, by definition,
market participants that have a
substantial position in swaps, that have
outstanding swaps that create
substantial counterparty exposure that
could have serious adverse effects on
the financial stability of the U.S.
financial markets, or that are highly
leveraged. Consequently, the
Commission believes it is possible that
a record of complaints, or a pattern of
complaints, made against an MSP could
be of regulatory value to the
Commission. The Commission also
notes that pursuant to the Commission’s
MSP registration rule, each MSP
registered with the Commission is also
required to be a member of at least one
registered self-regulatory organization
(SRO).7

6. Records of Marketing and Sales
Materials—§ 23.201(b)(4)

Proposed § 23.201(b)(4) required SDs
and MSPs to retain copies of all
marketing and sales presentations,
advertisements, literature, and
communications, and a record of the
SD’s or MSP’s compliance with
applicable Federal requirements,
Commission regulations, and the rules
of any SRO related to marketing and
sales materials.

MFA commented that because MSPs
are not market makers, they do not
produce such materials for public

7 See 17 CFR 170.16 Registration of Swap Dealers
and Major Swap Participants, 77 FR 2613 (Jan. 19,
2012) (stating ‘“‘Each person registered as a swap
dealer or a major swap participant must become
and remain a member of at least one futures
association that is registered under section 17 of the
Act and that provides for the membership therein
of such swap dealer or major swap participant, as
the case may be, unless no such futures association
is so registered.”), available at www.cftc.gov.

dissemination. Therefore, MFA felt that
the concerns about SD marketing and
sales materials that necessitate the SDs’
recordkeeping requirement are
inapplicable to MSPs.

The Commission has decided not to
remove MSPs from the relevant
provisions of the rule because MSPs
would need to comply with the
recordkeeping requirement only to the
extent that they produce such materials.
To the extent that an MSP does not
produce marketing or sales materials,
the requirements of the rule would be
inapplicable.

7. Records of Date and Time of Reports
To Swap Data Repositories and Data
Reported in Real-Time—§ 23.201(c) and
§23.201(d)

Proposed § 23.201(c) required SDs
and MSPs to retain a record of the date
and time the SD or MSP reported data
or information to SDRs under proposed
Part 45. Proposed § 23.201(d) required
SDs and MSPs to retain a record of the
date and time the SD or MSP reported
information for purposes of real-time
public reporting under proposed Part
43.

With regard to such records, The
Working Group requested that the
Commission clarify that the record of
the date and time of reports to SDRs and
for real-time public reporting be to the
minute, and not to the second.

The proposed rule did not specify the
form of the depiction of time in records
of reports made under parts 43 or 45,
other than to say that the record must
include the “date and time.” The
Commission confirms that SDs and
MSPs may record time for the purpose
of §23.201 in their discretion, so long as
they comply with any independent
requirements under Parts 43 and 45.

8. Records of a “Rationale” for Certain
Swap Determinations—§ 23.201(d)(2) &
(3)

Proposed § 23.201(d)(2) and (3)
required SDs and MSPs to retain a
record of the rationale for reporting a
less specific data field than is required
under the proposed real-time public
reporting requirements in part 43, and a
record of the rationale for determining
that a swap is a large notional swap as
required under proposed part 43.

The Working Group requested
clarification as to what the Commission
is seeking with respect to a “‘rationale”
for these scenarios. The Working Group
questions what purpose this information
would serve, or what benefit the
Commission hopes to derive for
purposes of carrying out its duties under
the CEA.
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The Commission has determined that
any substantive recordkeeping
requirements necessary for compliance
with Part 43 will be taken up in that part
and thus has deleted the proposed
“rationale” requirements from § 23.201.

D. Daily Trading Records—§ 23.202

Section 4s(g)(1) of the CEA requires
that SDs and MSPs maintain daily
trading records of their swaps and “all
related records (including related cash
and forward transactions).” Section
4s(g)(1) also requires that SDs and MSPs
maintain recorded communications,
including electronic mail, instant
messages, and recordings of telephone
calls. Section 4s(g)(2) provides that the
daily trading records shall include such
information as the Commission shall
require by rule or regulation. Proposed
§ 23.202 prescribed daily trading record
requirements, which would include
trade information related to pre-
execution, execution, and post-
execution data.

1. Records of Pre-Execution Trade
Information—§ 23.202(a)(1)

Proposed § 23.202(a)(1) required SDs
and MSPs to make and keep records of
pre-execution trade information,
including records of all oral and written
communications concerning quotes,
solicitations, bids, offers, instructions,
trading, and prices that lead to the
execution of a swap, however
communicated.

The Air Transport Association of
America, Inc. (ATA) commented that
the current telephone recording systems
in use by SDs and MSPs may not meet
all of the proposed rule’s requirements,
and that implementing telephone
recording systems that are compliant
with the requirements would impose a
significant additional cost. The ATA’s
members recognized that there may be
benefits from the recording requirement,
but they are uncertain that those
benefits outweigh the costs of
purchasing new, or upgrading existing,
telephone phone recording and retrieval
systems. The ATA is concerned that the
cost of complying with all of the various
rules proposed by the Commission will
erect unnecessarily high barriers to
entry for SDs, foreclosing all but the
largest firms from acting as SDs.

MFA commented that it would be
inappropriate to impose on MSPs the
additional burden of maintaining a
record of all oral communications made
or received because the SDs with which
MSPs enter into swaps would record
such information. For the same reasons,
MFA commented that the Commission
should not require MSPs to create
records of the date and time of

quotations received or the date and time
of execution of each swap and each
related cash or forward transaction.

The Working Group argued that even
if technology exists to record the
required data in a format searchable by
transaction and counterparty, it would
not be possible to identify pre-execution
data specified by the Commission as
being applicable to a specific trade
because traders and other commercial
employees typically engage in ongoing
dialogue with counterparties over an
extended period of time and do not
initiate communications specific to a
single trade. The Working Group
commented that it would be extremely
difficult and time consuming to review
manually each communication by a
specific trader to determine which
conversations or documents ultimately
led to the execution of a particular swap
and then assign that communication to
a unified file.

ISDA & SIFMA asserted that where
pre-execution records are maintained
today they are captured prior to the
execution of a swap and as such they
are not linked to a trade. ISDA & SIFMA
argued that while it may be possible
potentially to search by counterparty
with some investment in additional
technology, it would not be possible to
search by transaction because the
infrastructure to link to a transaction is
not in place today and the procedural
and technical feasibility to do so has not
been contemplated nor evaluated. ISDA
& SIFMA strongly recommended that
the Commission limit the rule to a
description of data required as part of a
trading record without dictating how
such data should be stored and, in
particular, that the Commission exclude
oral communications from the
electronic searchability requirement.

Having considered these comments,
the Commission is modifying the
proposed rule to remove the
requirement that each transaction record
be maintained as a separate electronic
file, which should be less burdensome
for SDs and MSPs because it will allow
these registrants to maintain searchable
databases of the required records
without the added cost and time needed
to compile the required records into
individual electronic files. The
Commission notes that section 4s(g)(3)
of the CEA requires registrants to
“maintain daily trading records for each
counterparty in a manner and form that
is identifiable with each swap
transaction.” The rule as adopted
clarifies that such counterparty records
must be searchable by transaction and
by counterparty. Maintaining records in
this form may prove costly for some

registrants, but such form is mandated
by the CEA.

However, in light of commenters’
concerns, the Commission is adopting
§ 23.206, which delegates to the Director
of the Division of Swap Dealer and
Intermediary Oversight the authority to
establish an alternative compliance
schedule for requirements of § 23.202
that are found to be technologically and
economically impracticable for an SD or
MSP affected by § 23.202. The purpose
of §23.206 is to facilitate the ability of
the Commission to provide a
technologically practicable compliance
schedule for affected SDs or MSPs that
seek to comply in good faith with the
requirements of § 23.202.

In order to obtain relief under
§ 23.206, an affected SD or MSP must
submit a request for relief to the Director
of the Division of Swap Dealer and
Intermediary Oversight. SDs and MSPs
submitting requests for relief must
specify the basis in fact supporting their
claims that compliance with § 23.202
would be technologically or
economically impracticable. Such a
request may include a recitation of the
specific costs and technical obstacles
particular to the entity seeking relief
and the efforts the entity intends to
make in order to ensure compliance
according to an alternative compliance
schedule. Relief granted under § 23.206
shall not cause a registrant to be out of
compliance or deemed in violation of
any registration requirements.

Such requests for an alternative
compliance schedule shall be acted
upon by the Director of the Division of
Swap Dealer and Intermediary
Oversight or designees thereto within 30
days from the time such a request is
received. If not acted upon within the
30 day period, such request will be
deemed approved.

The Commission notes that some
commenters to a proposed Commission
rulemaking to amend § 1.35,8 which
would require voice recording for
futures and swap trading by FCMs and
other registrants, raised questions about
statements made in the preamble of the
Recordkeeping NPRM. In that preamble,
the Commission stated that proposed
§23.202 “would not establish an
affirmative new requirement to create
recordings of all telephone
conversations if the complete audit trail
requirement can be met through other
means, such as electronic messaging or
trading.” © For avoidance of doubt, the
Commission notes that the rule requires

8 See Comments to Adaptation of Commission
Regulations to Accommodate Swaps, 76 FR 33066,
33088-89 (June 7, 2011), available on the
Commission’s Web site: www.cftc.gov.

9 See Recordkeeping NPRM, 75 FR at 76668.
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a record of ““all oral and written
communications provided or received
concerning quotes, solicitations, bids,
offers, instructions, trading, and prices,
that lead to the execution of a swap.”
Thus, to the extent this pre-execution
trade information does not include
information communicated by
telephone, the Commission confirms
that an SD or MSP is under no
obligation to create recordings of its
telephone conversations. If, however,
any of this pre-execution trade
information is communicated by
telephone, the SD or MSP must record
such communications.

With respect to MFA’s comments,
section 4s(g)(4) of the CEA applies to
both SDs and MSPs. Consequently, the
audit trail requirements of the proposed
rules apply equally to both SDs and
MSPs because it is necessary that all
Commission registrants have complete
and accurate daily trading records.
Moreover, the Commission notes that
MFA did not provide any factual
support for its assertion that every swap
entered by an MSP would have an SD
as the counterparty.

2. Records of Source and Time of
Quotations—§ 23.202(a)(1)(ii)

Proposed § 23.202(a)(1)(ii) required
SDs and MSPs to make and keep a
record of the date and time, using
Coordinated Universal Time (UTC), by
timestamp or other timing device, for
each quotation provided to, or received
from, a counterparty prior to execution
of a swap.

The Working Group argued that the
Commission should not require a
timestamp for every quote given or
received, as the timestamp is
unnecessary, overly burdensome, and
would not assist in trade reconstruction.
Further, The Working Group argued that
most entities do not currently capture or
store this information, that it would be
difficult to do so, particularly given that
quotations may be developed by
multiple sources, and retention of the
time of quotations will add additional
compliance costs on market
participants. The Working Group also
requested clarification as to the meaning
of “reliable timing data for the
initiation” of a transaction.

MFA commented that the
Commission should not require MSPs to
create records of the date and time of
quotations received or the date and time
of execution of each swap and each
related cash or forward transaction.
MFA argued that since SDs should keep
such records in connection with their
market-making activities, to require an
MSP customer to maintain the same
records would be duplicative and a

significant and unnecessary burden on
MSPs.

Having considered these comments,
the Commission is adopting the rule as
proposed. As noted above, the
Commission observes that section
4s(g)(4) of the CEA requires both SDs
and MSPs to maintain a complete audit
trail for conducting comprehensive and
accurate trade reconstructions. The
Commission therefore believes that the
audit trail requirements of the rule
should apply to both SDs and MSPs
because it is necessary that all
Commission registrants have complete
and accurate daily trading records. As
explained above, no support has been
offered for MFA'’s assertion that an SD
will be the counterparty to every swap
executed with an MSP. Additionally, a
comprehensive and accurate trade
reconstruction necessarily entails a
reconstruction of the sequence of events
leading up to a trade and that this
sequence cannot be reconstructed
accurately without reliable timing
information. It is noteworthy that
commenters were unable to provide any
alternative to the timestamp
requirement. Therefore, the Commission
is retaining the timestamp requirement
in the final rule.

With respect to The Working Group’s
concern regarding the “reliable timing
data” requirement, the Commission
confirms that the form of “reliable
timing data” could be a timestamp, but
the exact form is left to the discretion of
the registrant.

3. Timestamp for Quotations Using
Universal Coordinated Time (UTC)—
§23.202(a)(1)(ii)

The proposed regulation required SDs
and MSPs to record the time of each
quotation provided to or received from
a counterparty prior to execution using
Universal Coordinated Time.

ISDA & SIFMA commented that the
value derived by moving the industry to
UTC appears minimal when compared
to the costs involved. ISDA & SIFMA
provided the Commission with no
quantitative data regarding these
purported additional costs.

Having considered ISDA & SIFMA’s
comment, the Commission is adopting
the rule as proposed. The use of UTC in
the rule reflects a consistent approach
taken by the Commission in this rule
and the Commission’s final rules for
real-time public reporting 10 and the
swap data reporting rule.1* By requiring
the use of UTC in § 23.202, the

10 See Real-Time Public Reporting of Swap
Transaction Data, 77 FR 1182, 1251 (Jan. 9, 2012).

11 See Swap Data Recordkeeping and Reporting
Requirements, 77 FR 2136, 2212 (Jan. 13, 2012).

Commission is ensuring that the
requirements of Part 23, Part 43, and
Part 45 remain consistent to the extent
possible.

4. Records of Time of Execution—
§23.202(a)(2)(@iv)

Proposed § 23.202(a)(2)(iv) required
SDs and MSPs to record the date and
time of execution of each swap to the
nearest minute.

The Working Group argued that the
proposed rule conflicts with both the
proposed real-time reporting rule and
proposed swap data recordkeeping and
reporting rule, which required that the
time of execution be displayed to the
second, rather than minute. The
Working Group requested that the
Commission be consistent in all of the
its recordkeeping and reporting rules,
and further requested that the
Commission adopt a minute
requirement, rather than displaying to
the second.

The Commission is adopting the rule
as proposed. The Commission notes that
the “nearest minute” standard is the
standard for futures orders under
existing § 1.35. The Commission also
notes that the final swap data
recordkeeping and reporting rule does
not require the time of execution be
displayed to the second.’? While the
proposed real-time reporting rule would
require a registrant to record the time of
execution to the second in some
instances, the Commission believes
recordkeeping to the nearest minute is
sufficient for purposes of maintaining
daily trading records and is consistent
with §1.35.

5. Records of Reconciliation Processes—
§23.202(a)(3)(iii)

Proposed § 23.202(a)(3)(iii) required
SDs and MSPs to keep records of
portfolio reconciliation results,
categorized by transaction and
counterparty.

ISDA & SIFMA commented that
maintaining records of reconciliation
processes by transaction and
counterparty may be particularly
problematic because this data is not
required to be captured in other
markets, such as securities or bond
markets, and significant additional
infrastructure development would thus
be required before this data could be
captured and stored. ISDA & SIFMA
recommended an ongoing dialogue
between the Commission and the
industry to understand the requirements
for systems needed to meet the

12 See Swap Data Recordkeeping and Reporting
Requirements, 77 FR 2136, 2212, 2215 (Jan. 13,
2012).
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requirements of the proposed rule, in
particular the degree to which retained
data will need to be identifiable and
searchable.

The records of portfolio reconciliation
results required under the rule are the
minimum needed to monitor an SD’s or
MSP’s compliance with the
Commission’s proposed § 23.502 on
portfolio reconciliation.!3 Thus, the
Commission is adopting the rule as
proposed.

6. Daily Trading Records for Cash and
Forward Transactions Related to a
Swap—S§ 23.202(b)

Proposed § 23.202(b) required SDs
and MSPs to keep daily trading records,
similar to those SDs and MSPs are
required to keep for swaps, for related
cash and forward transactions, defined
under proposed § 23.200 as ““‘a purchase
or sale for immediate or deferred
physical shipment or delivery of an
asset related to a swap where the swap
and the related cash or forward
transaction are used to hedge, mitigate
the risk of, or offset one another.”

The Working Group urged the
Commission to recognize that, although
participants in physical energy
commodity markets use swaps and
futures to hedge underlying physical
positions, they do not, as a general
matter, execute such transactions
specifically for the purpose of hedging
a specified underlying physical
position. Rather, according to The
Working Group, the predominant
practice in physical energy markets is to
hedge underlying physical positions on
a portfolio or aggregate basis. Given the
wide use of portfolio hedging in energy
markets, The Working Group believes it
would be difficult for energy market
participants to link physical positions
with arguably “related”” swap
transactions. The Working Group
believes that compliance with proposed
§ 23.202(b) would impose a large
number of very expensive and
burdensome requirements on millions
of physical transactions that are
undertaken by commercial energy firms
that are also parties to swap
transactions.

ISDA & SIFMA commented that
hedging and risk mitigation activities
referred to in the proposed daily trading
records rule are typically not executed
with respect to specific trades; rather
they are executed against the overall
positions of business units such as
trading desks and that it would not be

13 See Confirmation, Portfolio Reconciliation, and
Portfolio Compression Requirements for Swap
Dealers and Major Swap Participants, 75 FR 81519,
81531 (Dec. 28, 2010).

possible to link cash and forward
transactions to a specific swap. ISDA &
SIFMA also commented that the
reference to “hedge” also requires
clarity to know the extent to which it
comports with existing definitions in
the CEA.

Having considered these comments,
the Commission is adopting the rule as
proposed. The Commission notes that
section 4s(g)(1) of the CEA requires
registrants to ‘““maintain daily trading
records of their swaps * * * and related
records (including related cash and
forward transactions) * * *.” Rule
§23.200 defines “related cash and
forward transactions” as “‘a purchase or
sale for immediate or deferred physical
shipment or delivery of an asset related
to a swap where the swap and the
related cash and forward transaction are
used to hedge, mitigate the risk of, or
offset one another.” The Commission
observes that the definition requires that
a “related cash and forward transaction”
be related to at least one swap, but does
not prohibit such transaction from being
related to more than one swap, or a
swap from being related to more than
one related cash or forward transaction.
Therefore, the Commission believes the
commenters’ concerns that compliance
with the rule is not possible in the
context of portfolio hedging is
misplaced. In addition, in response to
the comments received, the Commission
confirms that this definition is used
solely for purposes of SD and MSP
recordkeeping and is not intended to
define hedging transactions for any
other purpose or any other Commission
regulation.

E. Records; Retention and Inspection—
§23.203

1. Swap and Related Cash or Forward
Record Retention Period—§ 23.203(b)(2)

Proposed § 23.203(b)(2) required SDs
and MSPs to retain records of any swap
or related cash or forward transaction
until the termination or maturity of the
transaction and for a period of five years
after such date.

MFA commented that the vast
majority of its members do not currently
keep records of transactions for five
years following the termination,
expiration, or maturity of the
transactions and compliance with this
rule would be burdensome and costly.
MFA recommended that the
Commission not impose this record
retention requirement on MSPs.

The Working Group argued that the
long-term electronic storage of
significant amounts of pre-execution
communications will prove costly over
the proposed five-year period. The

Working Group recommended that the
Commission re-evaluate w