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Army Corps of Engineers, (USACE) and 
the United States Coast Guard (USCG). 

SUMMARY: This notice announces action 
taken by the United States Army Corps 
of Engineers (USACE) and the United 
States Coast Guard (USCG) that is final 
within the meaning of 23 U.S.C. 
139(l)(1). The action relates to the 
proposed Fore River Bridge (State Route 
3A over the Weymouth Fore River) 
replacement project in Quincy and 
Weymouth, Norfolk County, 
Massachusetts. The action grants 
licenses, permits, and approvals for the 
project. 
DATES: By this notice, the FHWA is 
advising the public of final agency 
actions subject to 23 U.S.C. 139(l)(1). A 
claim seeking judicial review of the 
Federal agency actions on the highway 
project will be barred unless the claim 
is filed on or before December 24, 2012. 
If the Federal law that authorizes 
judicial review of a claim provides a 
time period of less than 180 days for 
filing such claim, then that shorter time 
period still applies. 
FOR FURTHER INFORMATION CONTACT: For 
FHWA: Damaris Santiago, 
Environmental Engineer, FHWA 
Massachusetts Division Office, 55 
Broadway, 10th Floor, Cambridge, MA 
02142, 617–494–2419, 
dsantiago@dot.gov. For Massachusetts 
Department of Transportation Highway 
Division (MassDOT): Michael Furlong, 
Project Manager, Environmental 
Services, 10 Park Plaza, Room 4260, 
Boston, MA 02116, Monday through 
Friday 8:45 a.m.–5:00 p.m., 617–973– 
8067. michael.furlong@state.ma.us. 
SUPPLEMENTARY INFORMATION: On 
January 11, 2012, the FHWA published 
‘‘Notice of Final Federal Agency Actions 
on Proposed Bridge in Massachusetts’’ 
in the Federal Register at 77 FR 1782. 
The proposed project involves the 
replacement of the temporary bridge 
over the Weymouth Fore River in 
Quincy and Weymouth, 

Massachusetts with a vertical lift 
bridge, as well as reconstruction of the 
immediate approaches. The bridge will 
provide a 250-foot navigable, horizontal 
opening with a 175-foot vertical 
clearance on the same alignment of the 
1936 bridge, and will have two travel 
lanes in each direction, shoulders, and 
sidewalks. The Finding of No 
Significant Impact (FONSI) for this 
project was issued December 12, 2011. 
Notice is hereby given that, subsequent 
to the earlier FHWA notice, the USACE 
and USCG have taken final agency 
actions within the meaning of 23 U.S.C. 
139(l)(1) by issuing permits and 
approvals for the bridge project. The 

actions by the USACE and USCG, 
related final actions by other Federal 
agencies, and the laws under which 
such actions were taken, are described 
in the USACE and USCG decisions and 
its administrative record for the project, 
referenced as USACE Permit Numbers 
NAE–2009–360A and NAE–2009–360B, 
and USCG Bridge Permit number 1–12– 
1. That information is available by 
contacting the Massachusetts 
Department of Transportation at the 
address provided above. 

Information about the project also is 
available from the FHWA at the address 
provided above. The FHWA FONSI, and 
the USACE and USCG decisions can 
also be viewed and downloaded from 
the project Web site at: http://www.
massdotprojectsforeriverbridge.info/. 

This notice applies to all USACE, 
USCG and other Federal agency final 
actions taken after the issuance date of 
the FHWA Federal Register notice 
described above. The laws under which 
actions were taken include, but are not 
limited to: 

(1) The General Bridge Act of 1946. 
(2) Section 404 of the Clean Water Act 

of 1972. 
(3) Section 9 & 10 of the Rivers and 

Harbors Act of 1899, as applicable. 
Authority: 23 U.S.C. 139(l)(1). 

Issued on: June 14, 2012. 
Pamela S. Stephenson, 
Division Administrator, Cambridge, MA. 
[FR Doc. 2012–15243 Filed 6–22–12; 8:45 am] 

BILLING CODE 4910–RY–M 

DEPARTMENT OF TRANSPORTATION 

Federal Highway Administration 

[FHWA Docket No. FHWA–2011–0122] 

Revision of Form FHWA–1273 

AGENCY: Federal Highway 
Administration (FHWA), DOT. 
ACTION: Notice. 

SUMMARY: This final notice announces 
the availability of revised form FHWA– 
1273—‘‘Required Contract Provisions 
Federal-Aid Construction Contracts.’’ 
This form includes certain contract 
provisions that are required on all 
Federal-aid construction projects. 
Federal-aid recipients must incorporate 
the revised form in Federal-aid 
construction projects no later than 45 
days after publication of this final 
notice. 
DATES: Effective Date: The final notice is 
effective August 9, 2012. 
FOR FURTHER INFORMATION CONTACT: 
Gerald Yakowenko, Office of Program 
Administration, (202) 366–1562, 

gerald.yakowenko@dot.gov or Michael 
Harkins, Office of the Chief Counsel, 
(202) 366–4928, 
michael.harkins@dot.gov. Office hours 
for the FHWA are from 8:00 a.m. to 
4:30 p.m., e.t., Monday through Friday, 
except Federal holidays. 
SUPPLEMENTARY INFORMATION: 

Electronic Access 

This document may be viewed online 
through the Federal eRulemaking portal 
at: http://www.regulations.gov. 
Electronic submission and retrieval help 
and guidelines are available on the Web 
site. It is available 24 hours each day, 
366 days this year. Please follow the 
instructions. An electronic copy of this 
document may also be downloaded 
from the Office of the Federal Register’s 
home page at: http://www.archives.gov/ 
federal-register and the Government 
Printing Office’s Web page at: http:// 
www.gpo.gov/fdsys. 

Background 

On January 31, 2012, at 77 FR 4880, 
FHWA published a notice and request 
for comments regarding FHWA’s 
proposal to revise form FHWA–1273. As 
provided in 23 CFR 633.103, form 
FHWA–1273 includes contract 
provisions and proposal notices that are 
required by regulations promulgated by 
the FHWA or other Federal agencies. 
The provisions include non- 
discrimination, prevailing wage rates, 
subcontracting, job-site safety and other 
important requirements that must be 
included in every Federal-aid 
construction project. According to 23 
CFR 633.104(a), FHWA will update the 
form as regulatory revisions occur. 
Since form FHWA–1273 was last 
revised on March 10, 1994, a number of 
regulatory revisions have occurred that 
necessitate the revision of the form. 

Discussion of Comments 

I. Summary 

All comments received in response to 
the notice and request for comments 
have been considered in adopting this 
final notice. Comments were received 
from five representatives of three State 
departments of transportation (State 
DOT). The following discussion 
identifies and summarizes the major 
comments submitted by the commenters 
in response to the January 31, 2012, 
notice, as well as FHWA’s response to 
those comments. 

II. General Comments 

Comment: A representative of the 
New Jersey DOT indicated that their 
contracts specifically preclude 
subcontractors from being a party to the 
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prime contract, and therefore, any 
direction to a subcontractor is not 
appropriate. This representative also 
noted that instructions or directions as 
to what State agencies must or must not 
do are not relevant or appropriate for 
inclusion in contract requirements 
between the New Jersey DOT and the 
contractor. 

FHWA Response: Form FHWA–1273 
is a compilation of Federal provisions 
that are required to be inserted into 
federally funded contracts and 
subcontracts. Under 23 CFR 633.102(d), 
these required contract provisions apply 
to all work performed on the contract by 
the prime contractor’s own organization 
and by all of the prime’s subcontractors. 
Pursuant to 23 CFR 633.102(b) and (e), 
form FHWA–1273 is to be physically 
incorporated into each Federal-aid 
highway construction contract and into 
each subcontract. These regulations 
were promulgated under lawful 
authority and are enforceable. 
Additionally, FHWA did not propose 
any changes to existing regulations. As 
such, FHWA cannot accept comments 
that would require FHWA to amend 
existing regulations. New Jersey DOT’s 
comments would require FHWA to 
amend existing regulations. 

III. Analysis of and Response to 
Comments by Section 

Section I. General 

The Wyoming DOT recommended 
that FHWA either mandate the 
inclusion of the FHWA–1273 in every 
subcontract agreement, purchase order, 
and rental agreement, or allow the 
contractor to reference form FHWA– 
1273. Also, a representative from the 
Pennsylvania DOT (PennDOT) 
recommended that FHWA consider 
allowing the States to include form 
FHWA–1273 in published standard 
specification documents (e.g. PennDOT 
Publication 408 Specifications) that 
become part of every construction 
contract by reference. This commenter 
stated that including form FHWA–1273 
in the standard specifications 
publication would make the provisions 
available at all times for review. 

FHWA Response: While FHWA 
appreciates the recommendations to 
reduce paperwork by allowing the 
incorporation of form FHWA–1273 by 
reference, FHWA is not able to comply 
with this request for several reasons. 
First, as explained in the January 31 
notice, form FHWA–1273 incorporates 
existing regulatory requirements. As a 
result, FHWA proposed updates to make 
the form consistent with existing 
regulatory requirements. Since FHWA’s 
regulatory policy in 23 CFR 633.102 

requires physical incorporation of form 
FHWA–1273 in each contract and 
subcontract, the FHWA would have to 
amend this requirement through the 
rulemaking process. Second, the U.S. 
Department of Labor’s (DOL) regulation 
at 29 CFR 5.5 requires the physical 
insertion of certain contract provisions 
in all contracts, which are reflected in 
form FHWA–1273. Lastly, FHWA is 
mindful of the burdens associated with 
excess paperwork. As such, FHWA 
permits form FHWA–1273 to be 
incorporated by reference in bid 
proposals or request for proposal 
documents, purchase orders, rental 
agreements and other agreements for 
supplies or services related to a 
construction contract. However, form 
FHWA–1273 must continue to be 
physically incorporated into all Federal- 
aid highway contracts and subcontracts. 

Section II. Nondiscrimination 
Comment 1: A representative of the 

PennDOT recommended that the word 
‘‘qualifiable’’ be used in addition to the 
term ‘‘qualified’’ in the first sentence of 
Section II.4.a. 

FHWA Response 1: Without a 
definition of ‘‘qualifiable’’ that adds 
clarity to this issue, FHWA does not 
believe that this recommendation 
improves clarity. The existing phrase, 
‘‘sources likely to yield qualified 
minorities and women,’’ is adequate to 
convey the intent of this section. 

Comment 2: The Wyoming DOT 
recommended moving the language of 
Section II, 10(a) and inserting it under 
Section II. 9 as item (c). 

FHWA Response 2: It is important to 
keep the Equal Employment 
Opportunity Responsibilities of Section 
9 of Appendix A to Subpart A of 23 CFR 
Part 230 separate from the 49 CFR Part 
26 provisions and assurances. 
Therefore, no change is made. 

Comment 3: The Wyoming DOT 
recommended that FHWA clarify the 
requirements of Section II, 11(b) which 
require the submittal of Form PR–1391– 
‘‘Federal-aid Highway Construction 
Contractors Annual EEO Report’’ each 
July. It was suggested that FHWA either 
remove the PR–1391 reporting 
requirement or require companies to 
submit one report listing their total 
company workforce rather than the 
project-related workforce. The Wyoming 
DOT stated that this would more 
accurately reflect the contractor’s or 
subcontractor’s actual affirmative action 
accomplishments and reduce the 
reporting burden. 

FHWA Response 3: The information 
collected through form FHWA–1391 
provides a snapshot of the contractor’s 
project-related workforce during the last 

payroll period preceding the end of July. 
Title 23 CFR 230.121(a)(2) requires the 
submittal of reports for each covered 
contract or subcontract under a Federal- 
aid project. While some Federal 
agencies that enforce Federal laws for 
equal employment opportunity (e.g. the 
DOL Office of Federal Contract 
Compliance and the Equal Employment 
Opportunity Commission) have broad 
authority to collect employment 
information about a company’s 
workforce, FHWA does not. The 
FHWA’s authority is limited to specific 
Federal-aid projects. Thus, no change is 
made to the language in Section II.11.b. 

Comment 4: A representative of the 
New Jersey DOT stated that unless there 
are statutory requirements to comply 
with the storage requirements noted in 
Section II. 11, the requirements will not 
be enforceable after the contract is 
accepted. 

FHWA Response 4: The recordkeeping 
requirement is a regulatory requirement 
found in Appendix A, Section 10, to 
Subpart A of 23 CFR Part 230. As such, 
the requirement is enforceable. A 
regulation has the force and effect of 
law. 

FHWA Modification: During the final 
review process of form FHWA–1273, 
FHWA decided that it is preferable to 
maintain the existing language in 
Section II.9 regarding the bases for 
discrimination. To be consistent with 
statutory bases for discrimination, in the 
final version of the form we have 
removed the proposed use of ‘‘anyone’’ 
in Section II.9 and restored the original 
language which provides that ‘‘The 
contractor shall not discriminate on the 
grounds of race, color, religion, sex, 
national origin, age or disability in the 
selection and retention of 
subcontractors, including procurement 
of materials and leases of equipment.’’ 

Section IV. Davis-Bacon and Related Act 
Provisions 

Comment 1: The Wyoming DOT 
commented that Section IV.3(a), (b) and 
(c), require the prime contractor to 
retain, house, and make available 
payroll documents for a period of 3 
years after the completion of the project 
and further recommended that it should 
be the sole responsibility of prime 
contractors to review, retain, and house 
payroll documents for their 
subcontractors and lower-tier 
subcontractors. The Wyoming DOT 
stated that State DOTs should not be 
required to maintain payroll documents 
since that information would be 
available upon request if the State found 
it necessary to perform an audit or 
investigation. 

VerDate Mar<15>2010 14:55 Jun 22, 2012 Jkt 226001 PO 00000 Frm 00087 Fmt 4703 Sfmt 4703 E:\FR\FM\25JNN1.SGM 25JNN1er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 N
O

T
IC

E
S



37956 Federal Register / Vol. 77, No. 122 / Monday, June 25, 2012 / Notices 

1 BMW of North America, LLC, is a U.S. company 
that manufacturers and imports motor vehicles. 

2 BMW AG, is a German company that 
manufactures motor vehicles. 

3 BMW’s petition, which was filed under 49 CFR 
part 556, requests an agency decision to exempt 
BMW as a vehicle manufacturer from the 
notification and recall responsibilities of 49 CFR 
part 573 for the 364 affected vehicles. However, a 
decision on this petition will not relieve vehicle 
distributors and dealers of the prohibitions on the 
sale, offer for sale, introduction or delivery for 
introduction into interstate commerce of the 
noncompliant vehicles under their control after 
BMW notified them that the subject noncompliance 
existed. 

FHWA Response 1: As explained 
above, form FHWA–1273 incorporates 
existing regulatory requirements. As a 
result, FHWA proposed updates to make 
the form consistent with existing 
regulatory requirements. The 
requirement for the contractor to submit 
a copy of all payrolls to the contracting 
agency is a DOL regulatory requirement 
at 29 CFR 5.5(a)(3). The FHWA does not 
have the authority to modify this 
requirement and must incorporate the 
full text of the DOL’s contract clauses in 
form FHWA–1273. 

Comment 2: A representative of the 
PennDOT inquired about the removal of 
the reference to social security numbers 
in Section IV.3. 

FHWA Response 2: On December 19, 
2008, DOL issued a final rule titled, 
‘‘Protecting the Privacy of Workers: 
Labor Standards Provisions Applicable 
to Contracts Covering Federally 
Financed and Assisted Construction.’’ 
This rule revised the DOL’s regulatory 
policy to better protect the personal 
privacy of laborers and mechanics 
employed on covered construction 
contracts. The rule changed the 
reporting requirements concerning the 
use of full social security numbers and 
home addresses on weekly payroll 
statements provided to contracting 
agencies. As a result of the rule, payroll 
statements are only required to include 
an individually identifying number for 
each employee (e.g., the last four digits 
of the employee’s social security 
number). However, it did not change the 
requirements in 29 CFR 5.5(a)(3)(i) for 
contractors to maintain that information 
on their own payroll records. 

Section VI. Subletting or Assigning the 
Contract 

Comment 1: The Wyoming DOT noted 
a typographic error in Section VI.2 that 
incorrectly references Section VII. 

FHWA Response 1: The correction 
will be made in the final document. 

Comment 2: A representative of the 
Wyoming DOT recommended that 
Section VI.2 be clarified by stating that 
the purchase of materials and 
manufactured products, if done by the 
prime contractor, will count as part of 
the minimum 30 percent of work that 
prime contractors are required to 
perform with their own organizations. 

FHWA Response 2: The FHWA 
believes that the phrase ‘‘total original 
contract price’’ as used in Section VI.1 
and 23 CFR 635.116 provides sufficient 
clarity as to what is required. Therefore, 
no changes are made. 

Section VIII. False Statements 
Concerning Highway Projects 

Comment: The Wyoming DOT 
recommended that the second sentence 
of paragraph two be clarified to 
reference form FHWA–1022, which is 
the False Statements poster required by 
23 CFR 635.119. Wyoming also 
recommended that the phrase, ‘‘Notice 
to all Personnel Engaged on Federal-Aid 
highway Projects,’’ be removed. 

FHWA Response: FHWA agrees with 
both recommendations. The appropriate 
revisions will be made in the final 
document. 

Sections IX and X 

Comment: A representative of 
PennDOT noted an inconsistency 
between references to the submission of 
bids and the submission of proposals. 

FHWA Response: FHWA agrees and 
the final document will be revised to 
use the terms bids/proposals or bidders/ 
proposers as appropriate. 

Final Form FHWA–1273 

Pursuant to 23 CFR 633.104(a), FHWA 
has updated form FHWA–1273 to be 
consistent with existing regulatory 
requirements. The FHWA published the 
proposed revised form FHWA–1273 for 
public comment on January 31, 2012. 
After considering all the comments, the 
FHWA has incorporated all appropriate 
edits into the revised form FHWA–1273. 
As such, the revised form FHWA–1273, 
which can be found at http:// 
www.fhwa.dot.gov/programadmin/ 
contracts/1273.cfm, should be used as 
soon as possible after publication of this 
notice and no later than August 9, 2012. 

Authority: 23 U.S.C. 315; 23 CFR 
633.104(a). 

Issued on: June 18, 2012. 
Victor M. Mendez, 
Administrator. 
[FR Doc. 2012–15342 Filed 6–22–12; 8:45 am] 

BILLING CODE 4910–22–P 

DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

[Docket No. NHTSA–2012–0075; Notice 1] 

BMW of North America, LLC, a 
Subsidiary of BMW AG; Receipt of 
Petition for Decision of 
Inconsequential Noncompliance 

AGENCY: National Highway Traffic 
Safety Administration, DOT. 
ACTION: Receipt of Petition. 

SUMMARY: BMW of North America, 
LLC,1 a subsidiary of BMW AG,2 has 
determined that certain model year 2012 
BMW X6M SAV multipurpose 
passenger vehicles (MPV) manufactured 
between April 1, 2011 and March 23, 
2012, do not fully comply with 
paragraph S4.3(b) of Federal Motor 
Vehicle Safety Standard (FMVSS) No. 
110, Tire selection and rims and motor 
home/recreation vehicle trailer load 
carrying capacity information for motor 
vehicles with a GVWR of 4,536 
kilograms (10,000 pounds) or less. BMW 
has filed an appropriate report dated 
April 4, 2012, pursuant to 49 CFR part 
573, Defect and Noncompliance 
Responsibility and Reports. 

Pursuant to 49 U.S.C. 30118(d) and 
30120(h) (see implementing rule at 49 
CFR part 556), BMW submitted a 
petition for an exemption from the 
notification and remedy requirements of 
49 U.S.C. Chapter 301 on the basis that 
this noncompliance is inconsequential 
to motor vehicle safety. 

This notice of receipt of BMW’s 
petition is published under 49 U.S.C. 
30118 and 30120 and does not represent 
any agency decision or other exercise of 
judgment concerning the merits of the 
petition. 

Vehicles involved: Affected are 
approximately 364 model year 2012 
BMW X6M SAV MPVs manufactured 
between April 1, 2011 and March 23, 
2012. 

NHTSA notes that the statutory 
provisions (49 U.S.C. 30118(d) and 
30120(h)) that permit manufacturers to 
file petitions for a determination of 
inconsequentiality allow NHTSA to 
exempt manufacturers only from the 
duties found in sections 30118 and 
30120, respectively, to notify owners, 
purchasers, and dealers of a defect or 
noncompliance and to remedy the 
defect or noncompliance. Therefore, 
these provisions only apply to the 
subject 364 3 vehicles that BMW no 
longer controlled at the time it 
determined that the noncompliance 
existed. 

Noncompliance: BMW explains that 
the noncompliance is that the tire 
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