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SUMMARY: This final rule amends the
Medicaid regulations to define and
describe state plan section 1915(i) home
and community-based services (HCBS)
under the Social Security Act (the Act)
amended by the Affordable Care Act.
This rule offers states new flexibilities
in providing necessary and appropriate
services to elderly and disabled
populations. This rule describes
Medicaid coverage of the optional state
plan benefit to furnish home and
community based-services and draw
federal matching funds.

This rule also provides for a 5-year
duration for certain demonstration
projects or waivers at the discretion of
the Secretary, when they provide
medical assistance for individuals
dually eligible for Medicaid and
Medicare benefits, includes payment
reassignment provisions because state
Medicaid programs often operate as the
primary or only payer for the class of
practitioners that includes HCBS
providers, and amends Medicaid
regulations to provide home and
community-based setting requirements
related to the Affordable Care Act for
Community First Choice State plan
option. This final rule also makes
several important changes to the
regulations implementing Medicaid
1915(c) HCBS waivers.

DATES: Effective Date: These regulations
are effective on March 17, 2014.
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Acronyms

Because of the many terms to which we
refer by acronym in this final rule, we are
listing the acronyms used and their
corresponding terms in alphabetical order
below.

ADA Americans with Disabilities Act of

1990 (Pub. L. 110-325)

ADLs Activities of daily living
AHRQ Agency for Healthcare Research and

Quality
ANPRM Advance Notice of Proposed

Rulemaking
CFC Community First Choice (1915(k) State

plan Option)

CHIPRA Children’s Health Insurance

Program Reauthorization of 2009 (Pub. L.

111-3)

CMS Centers for Medicare & Medicaid
Services

DRA Deficit Reduction Act of 2005 (Pub. L.
109-171)

EPSDT Early and Periodic Screening,
Diagnosis and Treatment

FBR Federal benefit rate

FFP Federal financial participation

FPL Federal poverty line

FY Federal fiscal year

HCB Home and community based

HCBS Home and Community-Based
Services

HHS Department of Health and Human
Services

IADLs Instrumental activities of daily living

ICF/IID Intermediate care facility for
individuals with intellectual disabilities

LOC Level of care

NF Nursing facility

OBRA‘81 Omnibus Budget Reconciliation
Act of 1981 (Pub. L. 97-35)

OT Occupational therapy

PT Physical therapy

RFA Regulatory Flexibility Act

SPA State Plan Amendments

SSI Supplemental Security Income

SSI/FBR  Supplemental Security Income
Federal Benefit Rate

UPL Upper payment limit

I. Executive Summary

A. Purpose

This final rule amends Medicaid
regulations consistent with the
requirements of section 2601 of the
Patient Protection and Affordable Care
Act of 2010 (Affordable Care Act),
which added section 1915(h)(2) to the
Act to provide authority for a 5-year
duration for certain demonstration
projects or waivers under sections 1115,
1915(b), (c), or (d) of the Act, at the
discretion of the Secretary, when they
provide medical assistance to
individuals who are dually eligible for
both Medicaid and Medicare benefits.

This final rule also provides
additional limited exception to the
general requirement that payment for
services under a state plan must be
made directly to the individual
practitioner providing a service when
the Medicaid program is the primary
source of reimbursement for a class of
individual practitioners. This exception
will allow payments to be made to other
parties to benefit the providers by
ensuring workforce stability, health and
welfare, and trainings, and provide
added flexibility to the state. We are
including the payment reassignment
provision, because states’ Medicaid
programs often operate as the primary or
only payer for the class of practitioners
that includes HCBS providers.

In addition, this final rule also
amends Medicaid regulations to provide
home and community-based setting
requirements related to section 2401 of
the Affordable Care Act for section
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1915(k) of the Act, the Community First
Choice State plan option.

This final rule further amends the
Medicaid regulations to define and
describe state plan home and
community-based services (HCBS). This
regulation outlines the optional state
plan benefit to furnish home and
community-based state plan services
and draw federal matching funds. As a
result, states will be able to design and
tailor Medicaid services to better
accommodate individual needs. This
may result in improved patient
outcomes and satisfaction, while
enabling states to effectively manage
their Medicaid resources.

This final rule also revises the
regulations implementing Medicaid
home and community-based services
(HCBS) waivers under section 1915(c) of
the Social Security Act (the Act) by
providing states the option to combine
the existing three waiver targeting
groups identified in § 441.301. In
addition, this final rule will include
other changes to the HCBS waiver
provisions to convey expectations
regarding person-centered plans of care,
to provide characteristics of settings that
are home and community-based as well
as settings that may not be home and
community-based, to clarify the timing
of amendments and public input
requirements when states propose
modifications to HCBS waiver programs
and service rates, and to describe the
additional strategies available to CMS to
ensure state compliance with the
statutory provisions of section 1915(c)
of the Act. The final rule also includes
requirements for person-centered plans
of care that document, among other
things, an individual’s choice of a HCB
setting from among options that meet
the individual’s needs.

B. Summary of the Major Provisions

1. State Plan Home Community-Based
Services (Section 1915(i) of the Act)

The Deficit Reduction Act (DRA)
added a new provision to the Medicaid
statute entitled “Expanded Access to
Home and Community-Based Services
for the Elderly and Disabled.” This
provision allows states to provide HCBS
(as an optional program) under their
state Medicaid plans. This option allows
states to receive federal financial
participation for services that were
previously eligible for federal funds
only under waiver or demonstration
projects. This provision was further
amended by the Affordable Care Act.
The statute now provides additional
options for states to design and
implement HCBS under the Medicaid
state plan. In the April 4, 2008, Federal

Register, (73 FR 18676) we published a
proposed rule to amend Medicaid
regulations to implement HCBS under
the DRA. That proposed rule was not
finalized, and with the passage of
section 2402 of the Affordable Care Act,
some previously proposed regulations
would no longer be in compliance with
the current law under section 1915(i) of
the Act. In addition, several new
provisions were added. Specifically, the
Affordable Care Act amended the statute
by adding a new optional categorical
eligibility group for individuals to
provide full Medicaid benefits to certain
individuals who will be receiving
HCBS. It also authorized states to elect
not to comply with section
1902(a)(10)(B) of the Act pertaining to
comparability of Medicaid services.
After closely analyzing the Affordable
Care Act provisions, we concluded that
a new proposed rule was necessary.
This final rule also establishes home
and community-based setting
requirements. We will allow states a
transition/phase-in period for current
approved 1915(i) State plan HCBS to
demonstrate compliance with these
requirements.

2. 5-Year Period for Certain
Demonstration Projects and Waivers

This final rule provides for a 5-year
approval or renewal period, subject to
the discretion of the Secretary, for
certain Medicaid waivers. Specifically,
this time period applies for
demonstration and waiver programs
through which a state serves individuals
who are dually eligible for both
Medicare and Medicaid benefits.

3. Provider Payment Reassignments

Section 1902(a)(32) of the Act
provides that state plans can allow
payments to be made only to certain
individuals or entities. Specifically,
payment may only be made to an
individual practitioner who provided
the service. The statute provides several
specific exceptions to the general
principle of direct payment to the
individual practitioner.

Over the years, some states have
requested that we consider adopting
additional exceptions to the direct
payment principle to permit
withholding from the payment due to
the individual practitioner for amounts
paid by the state directly to third parties
for health and welfare benefits, training
costs and other benefits customary for
employees. These amounts would not
be retained by the state, but would be
remitted to third parties on behalf of the
practitioner for the stated purpose.

While the statute does not expressly
provide for additional exceptions to the

direct payment principle, we believe the
circumstances at issue were not
contemplated under the statute.
Therefore, we proposed that the direct
payment principle should not apply
because we think its application would
contravene the fundamental purpose of
this provision. The apparent purpose of
the direct payment principle was to
prohibit factoring arrangements, and not
to preclude a Medicaid program that is
functioning as the practitioner’s primary
source of revenue from fulfilling the
basic responsibilities that are associated
with that role. Therefore, we proposed
an additional exception to describe
payments that we do not see as within
the intended scope of the statutory
direct payment requirement, that would
allow the state to claim as a provider
payment amounts that are not directly
paid to the provider, but are withheld
and remitted to a third party on behalf
of the provider for health and welfare
benefit contributions, training costs, and
other benefits customary for employees.

4. Community First Choice State Plan
Option: Home and Community-Based
Setting Requirements (Section 1915(k)
of the Act)

Section 1915(k)(1)(A)(ii) of the Act
provides that home and community-
based attendant services and supports
must be provided in a home and
community-based setting. The statute
specifies that home and community-
based settings do not include a nursing
facility, institution for mental diseases,
or an intermediate care facility for
individuals with intellectual
disabilities. We have adopted this
statutory language in our regulations.
Additionally, to provide greater clarity,
we have established that home and
community-based settings must exhibit
specific qualities to be eligible sites for
delivery of home and community-based
services.

After consideration of comments
received in response to the Community
First Choice (CFC) proposed rule
published in the Federal Register (76
FR 10736) on February 25, 2011, we
decided to revise the setting provision
and publish our proposed definition as
a new proposed rule to allow for
additional public comment before this
final rule. The public comment process
has been valuable in assisting us to
develop the best policy on this issue for
Medicaid beneficiaries. We have fully
considered all comments received, and
have aligned the requirements
pertaining to home and community-
based settings across CFC, section
1915(i) State plan HCBS, and section
1915(c) of the Act HCBS waivers.
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5. Home and Community Based Services
Waivers (Section 1915(c) of the Act)

Section 1915(c) of the Act authorizes
the Secretary of Health and Human
Services to waive certain Medicaid
statutory requirements so that a state
may offer Home and Community-Based
Services (HCBS) to state-specified
group(s) of Medicaid beneficiaries who
otherwise would require services at an

institutional level of care. This final rule

will give states the option to combine
the existing three waiver targeting
groups as identified in §441.301. In
addition, it will implement

requirements regarding person-centered

service plans, clarify the timing of

amendments when states modify HCBS
waiver programs and service rates, and

describe the additional strategies
available to us to ensure state

compliance with the provisions of
section 1915(c) of the Act. This final
rule also establishes home and
community-based setting requirements.
We will allow states a transition/phase-
in period for current approved 1915(c)
HCBS waivers to demonstrate
compliance with these requirements.

C. Summary of Costs, Benefits and
Transfers

Provision description

Total costs

Total benefits

Total transfers

1915(i) State Plan
Home Community-
Based Services.

Section 2601 of the Af-
fordable Care Act: 5-
Year Period for Dem-
onstration Projects
(Waivers).

Provider Payment Re-
assignments.

Section 2401 of the Af-
fordable Care Act:
Community First
Choice State Plan
Option: Home and
Community-Based
Setting Require-
ments.

1915(c) Home and
Community-Based
Services Waivers.

The estimated total
annual collection of
information require-
ments cost to states
is $21,805..

States may incur costs
in coming into com-
pliance with this
rule. Given the vari-
ability in state pro-
grams, and the
varying extent to
which some are al-
ready complying, it
is difficult to esti-
mate these costs..

We anticipate that states will make varying

use of the state plan HCBS benefit provi-
sions to provide needed long-term care
services for Medicaid beneficiaries. These
services will be provided in the home or al-
ternative living arrangements in the com-
munity, which is of benefit to the bene-
ficiary, and is less costly than institutional
care..

As this provision elongates the time period

under which states may operate certain
waiver programs without renewal, it will
help states to minimize administrative and
renewal requirements in order to better
focus on program implementation and qual-
ity oversight..

This rule implements additional operational

flexibilities for states to help ensure a
strong provider workforce..

This rule provides states with necessary guid-

ance to support compliance with the re-
quirement that CFC services are provided
in a home or community based-setting.
This rule also provides beneficiary protec-
tions to support an individual’s choice to re-
ceive HCBS in a manner that allows for in-
tegration with the greater community..

These changes will support beneficiaries by

enabling services to be planned and deliv-
ered in a manner driven by the beneficiary
and will maximize opportunities for bene-
ficiaries to have access to the benefits of
community living and receive services in
the most integrated setting. These changes
will also enable states to realize adminis-
trative and program design simplification
and improve efficiency of operation..

We estimate that, adjusted for a phase-in pe-
riod during which states gradually elect to
offer the state plan HCBS benefit, in FY
2014 the federal cost would be $150 mil-
lion, and the estimated state cost would be
$115million. (Some portion of these im-
pacts would actually be societal costs rath-
er than “transfers”, to the extent that new
users of the HCBS in this rule are pre-
viously not receiving services.)

No impact on federal or state Medicaid fund-
ing. This rule is voluntary on the part of
states.

We do not anticipate any impact on federal
Medicaid funding. This rule is voluntary on
the part of states.

We do not anticipate there is an impact on
federal or state Medicaid funding, as the
purpose of the rule is merely to define
home and community-based settings in
which CFC services may be provided.

We do not anticipate any impact on federal
Medicaid funding.

II. State Plan Home and Community-
Based Services, 5-Year Period for
Waivers, Provider Payment
Reassignment, and Home and
Community-Based Setting
Requirements for Community First
Choice

A. Background

On February 8, 2006, the Deficit
Reduction Act (DRA) of 2005 (Pub. L.
109-171) was signed into law. Section
6086 of the DRA is entitled “Expanded
Access to Home and Community-Based
Services for the Elderly and Disabled.”
Section 6086(a) of the DRA adds a new
section 1915(i) to the Act that allows

states, at their option, to provide home
and community-based services (HCBS)
under their regular state Medicaid
plans. This option allows states to
receive federal financial participation
(FFP) for services that were previously

eligible for the funds only under waiver

or demonstration projects, including
those under sections 1915(c) and 1115
of the Act. Section 1915(i) of the Act
was later amended by sections 2402(b)

through (g) of the Patient Protection and

Affordable Care Act of 2010 (Pub. L.
111-148, enacted March 23, 2010)
(Affordable Care Act) to provide
additional options for states to design

and implement HCBS under the
Medicaid state plan.

In the following discussion of this
regulation, we refer to particular home
and community-based service(s) offered
under section 1915(i) of the Act as
“State plan HCBS” or simply “HCBS” 1.
We refer to the ““State plan HCBS
benefit” when describing the collective
requirements of section 1915(i) of the
Act that apply to states electing to
provide one, or several, of the
authorized HCBS. We choose to use the

1 Note that the abbreviation HCBS does not
distinguish between singular and plural. Where this
could be confusing, we spell out home and
community-based service(s).



Federal Register/Vol. 79, No. 11/Thursday, January 16, 2014 /Rules and Regulations

2951

term ‘‘benefit” rather than “program” to
describe section 1915(i) of the Act to
avoid possible confusion with section
1915(c) HCBS waiver programs. The
State plan HCBS benefit shares many
features with section 1915(c) waiver
programs, but it is a state plan benefit,
although one with very unique features
not common to traditional state plan
services.

Under section 1915(i) of the Act,
states can provide HCBS to individuals
who require less than institutional level
of care (LOC) and who would, therefore,
not be eligible for HCBS under section
1915(c) waivers, in addition to serving
individuals who have needs that would
meet entry requirements for an
institution. As with other state plan
services, the benefits must be provided
statewide, and states must not limit the
number of eligible people served.

Section 1915(i) of the Act explicitly
provides that State plan HCBS may be
provided without determining that, but
for the provision of these services,
individuals would require the LOC
provided in a hospital, a nursing facility
(NF), or an intermediate care facility for
individuals with intellectual
disabilities 2 (ICF/IID) as is required in
section 1915(c) HCBS waivers. While
HCBS provided through section 1915(c)
waivers must be “‘cost-neutral”’, as
compared to institutional services, no
cost neutrality requirement applies to
the section 1915(i) State plan HCBS
benefit. States are not required to
produce comparative cost estimates of
institutional care and the State plan
HCBS benefit. This significant
distinction allows states to offer HCBS
to individuals whose needs are
substantial, but not severe enough to
qualify them for institutional or waiver
services, and to individuals for whom
there is not an offset for cost savings in
NFs, ICFs/MR, or hospitals.

To be eligible for the State plan HCBS
benefit, an individual must be included
in an eligibility group that is contained
in the state plan, including if the state
elects, the new eligibility group defined
at section 1902 (a)(10)(A)(ii)(XXII) of the
Act. Each individual must meet all
financial and non-financial criteria set
forth in the plan for the applicable
eligibility group.

HCBS benefits that are not otherwise
available through section 1905(a) of the
Act state plan services under the

2While the Social Security Act still refers to these
types of facilities as intermediate care facilities for
the mentally retarded (ICFs/MR), the language used
in this rule reflects “intellectual disability” as the
appropriate way to discuss this type of disability,
based on Rosa’s Law and we now refer to this types
of facility as an intermediate care facility for
individuals with intellectual disabilities (ICF/IID).

Medicaid Early and Periodic Screening,
Diagnostic, and Treatment (EPSDT)
benefit may be furnished to Medicaid
eligible children who meet the State
plan HCBS needs-based eligibility
criteria, and who meet the state’s
medical necessity criteria for the receipt
of services. In addition to meeting
EPSDT requirements through the
provision of 1905(a) services, a state
may also meet, in part, a particular
child’s needs under EPSDT through
services that are also available through
the 1915(i) benefit. However, all
Medicaid-eligible children must have
full access to services required under
EPSDT, and the provision of 1915(i)
State plan HCBS should in no way
hinder their access to such services.

Section 1915(i)(1)(H)(i) of the Act
requires the state to ensure that the State
plan HCBS benefit meets federal and
state guidelines for quality assurance,
which we interpret as assurances of
quality improvement. Consistent with
current trends in health care, the
language of quality assurance has
evolved to mean quality improvement, a
systems approach designed to
continuously improve services and
support and prevent or minimize
problems prior to occurrences.
Guidelines for quality improvement
have been made available through CMS
policies governing section 1915(c) HCBS
waivers available at
www.hcbswaivers.net and published
manuscripts available at
www.nationalqualityenterprise.com.

Section 1915(i) provides states the
option to provide home and
community-based services, but does not
define “home and community-based.”
Along with our overarching goal to
improve Medicaid HCBS, we seek to
ensure that Medicaid is supporting
needed strategies for states in their
efforts to meet their obligations under
the ADA and the Supreme Court
decision in Olmstead v. L.C., 527 U.S.
581 (1999). In the Olmstead decision,
the Court affirmed a state’s obligations
to provide covered program services to
eligible individuals with disabilities in
the most integrated setting appropriate
to their needs. A state’s obligations
under the ADA and section 504 of the
Rehabilitation Act are not defined by, or
limited to, the services provided under
the State’s Medicaid program. However,
the Medicaid program can support
compliance with the ADA, section 504
of the Rehabilitation Act, and Olmstead
through the provision of Medicaid
services to Medicaid-eligible
individuals in integrated settings.

We noted in the May 3, 2012
proposed rule published in the Federal
Register (77 FR 26362), that home and

community-based settings do not
include nursing facilities, institutions
for mental diseases, intermediate care
facilities for the mentally retarded,
hospitals, or any other locations that
have the qualities of an institutional
setting as determined by the Secretary.

While HCBS are not available while
an individual resides in an institution,
HCBS may be available to assist
individuals to transition from an
institution to the community.
Recognizing that individuals leaving
institutions require assistance to
establish themselves in the community,
we would allow states to include in a
section 1915(i) benefit, as an “other”
service, certain transition services to be
offered to individuals to assist them in
their transition to the community. We
proposed that community transition
services could be commenced prior to
discharge and could be used to assist
individuals during the period of
transition from an institutional
residence. Additionally, services could
be provided to assist individuals
transitioning to independent living in
the community, as described in a letter
to the State Medicaid Directors on May
9, 2002 (SMDL #02-008). We further
recognize that, for short hospital stays,
an individual may benefit from ongoing
support through the State plan HCBS
benefit to meet needs not met through
the provision of hospital services that
are identified in the individual’s person-
centered service plan, to ensure smooth
transitions between acute care settings
and home and community-based
settings, and to preserve the individual’s
functions. Importantly, these services
must be exclusively for the benefit of
the individual, not the hospital, and
must not substitute for services that the
hospital is obligated to provide through
its conditions of participation or under
federal or state laws. However,
payments for room and board are
expressly prohibited by section
1915(i)(1) of the Act, except for respite
care furnished in a setting approved by
the state that is not the individual’s
residence.

Section 2601 of the Affordable Care
Act adds a new paragraph to section
1915(h) of the Act to permit the
Secretary, at her discretion, to approve
a waiver that provides medical
assistance for individuals dually eligible
for Medicare and Medicaid (“dual
eligibles”) for an initial period of up to
5 years and renewed for up to 5 years,
at the state’s request. The statute defines
a dual eligible as: “an individual who is
entitled to, or enrolled for, benefits
under part A of title XVIII, or enrolled
for benefits under part B of title XVIII,
and is eligible for medical assistance
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under the state plan under this title or
under a waiver of such plan.” This new
authority enhances existing tools
available to improve and coordinate
care and services for this particularly
vulnerable group of beneficiaries. This
change provides an important tool for
states to design programs to better
coordinate services for dual eligible
individuals.

Section 1902(a)(32) of the Act
generally states that “no payment under
the plan for care and services provided
to an individual shall be made to
anyone other than such individual or
the person or institution providing such
care or service, under an assignment or
power of attorney or otherwise.”
However, section 1902(a)(32) of the Act
contains several specific exceptions to
the general principle of direct payment
to individual practitioners. There are
exceptions for payments for practitioner
services where payment is made to the
employer of the practitioner, and the
practitioner is required as a condition of
employment to turn over fees to the
employer; payments for practitioner
services furnished in a facility when
there is a contractual arrangement under
which the facility bills on behalf of the
practitioner; reassignments to a
governmental agency, through a court
order, or to a billing agent; payments to
a practitioner whose patients were
temporarily served by another identified
practitioner; or payments for a
childhood vaccine administered before
October 1, 1994.

Section 1915(k)(1)(A)(ii) of the Act
provides that home and community-
based attendant services and supports
must be provided in a home and
community-based setting. The statute
specifies that home and community-
based settings do not include a nursing
facility, institution for mental diseases,
or an intermediate care facility for the
mentally retarded.? We are aware of
settings other than those specified in
section 1915(k)(1)(A)(ii) of the Act that
may exhibit qualities of an institutional
setting, such as public hospitals. Over
the past several years, we have sought
input on how to define the
characteristics of what makes a setting
“home and community-based” (HCB).
To provide greater clarity, we are
establishing with this final rule that
home and community-based settings
must exhibit specific qualities to be
eligible sites for delivery of HCBS under
Medicaid. Any modifications to these
qualities must be justified in an

3 Although we recognize that the language used
here is outdated, and that “intellectual disability”
is the appropriate way to discuss this type of
disability, the Social Security Act still refers to
these types of facilities in this manner.

individual’s person-centered plan, and
we believe this gives states the
flexibility to address specific needs of
beneficiaries. We have included these
provisions to move toward a stronger
articulation of the qualities that make a
setting a home and truly integrated in
the broader community. These are the
qualities most often articulated by
persons with disabilities as key
determinants of independence and
community integration. We believe that
these qualities of home and community-
based settings will support the use of
the Medicaid program to maximize the
opportunities for individuals to access
the benefits of home and community
living. We expect states electing to
provide benefits under section 1915(k),
1915(i), and/or 1915(c) to include a
definition of home and community-
based setting that incorporates these
qualities and will review all SPAs and
1915(c) waivers to determine whether
they propose settings that are home or
community-based. We will permit states
with approved section 1915(k) SPAs,
1915(i) SPAs, and 1915(c) waivers a
reasonable transition period to come
into compliance with the HCB setting
requirements as promulgated in our
final rule.

For a detailed description of the
background of this rule, please refer to
“State Plan Home and Community-
Based Services, 5-Year Period for
Waivers, Provider Payment
Reassignment, and Setting
Requirements for Community First
Choice” proposed rule published in the
May 3, 2012 Federal Register (77 FR
26362).

B. Provisions of the Proposed
Regulations and Analysis of and
Responses to Public Comments

On May 3, 2012, we published a
proposed rule (77 FR 26362) in the
Federal Register entitled ‘“Medicaid
Program; State Plan Home and
Community-Based Services, 5-Year
Period for Waivers, Provider Payment
Reassignment, and Setting
Requirements for Community First
Choice,” (hereinafter referred to as
“HCBS proposed rule”’) that proposed to
amend the Medicaid regulations to
define and describe state plan home and
community-based services (HCBS)
under the Affordable Care Act. This rule
offers states new flexibilities in
providing necessary and appropriate
services to elderly and disabled
populations. The rule also proposed to
amend Medicaid regulations consistent
with the requirements of section 2601 of
the Affordable Care Act, which added
section 1915(h)(2) to the Act to provide
authority for a 5-year duration for

certain demonstration projects or
waivers under sections 1115, 1915(b),
(c), or (d) of the Act. In addition, the
proposed rule includes payment
reassignment provisions because states’
Medicaid programs often operate as the
primary or only payer for the class of
practitioners that includes HCBS
providers. Finally, the rule proposed
Medicaid regulations to provide home
and community-based setting
requirements related to section 2401 of
the Affordable Care Act for the section
1915(k) Community First Choice State
plan option.

We received a total of 401 timely
comments from state agencies, advocacy
groups, health care providers,
employers, health insurers, health care
associations, and the general public.
The comments ranged from general
support or opposition to the proposed
provisions to very specific questions or
comments regarding the proposed
changes. We note that many expressed
overall satisfaction with the benefit as a
whole, in that it offers another
opportunity for individuals served
through the Medicaid program to return
or remain in the community with family
and friends. A couple stated that this
opportunity offers additional flexibility
and will not only provide people the
opportunity to live and thrive where
they choose, but also has the potential
to save states’ dollars.

After consideration of comments
received in response to the Community
First Choice (CFC) proposed rule
published in the Federal Register on
February 25, 2011, we revised the
setting provision and published our
proposed definition as a new proposed
rule to allow for additional public
comment before this final rule. Since
CFC and section 1915(i) both pertain to
home and community-based services,
we have aligned this CFC proposed
language with the section 1915(i)
proposed home and community-based
setting requirements also included in
this rule.

Brief summaries of each proposed
provision, a summary of public
comments we received (with the
exception of specific comments on the
paperwork burden or the economic
impact analysis), and our responses to
the comments follow. Comments related
to the paperwork burden and the impact
analyses are addressed in the
“Collection of Information
Requirements” and “Regulatory Impact
Analysis” sections in this preamble.
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1. 5-Year Period for Certain
Demonstration Projects and Waivers
(part 430)

In accordance with section 2601 of
the Affordable Care Act, we proposed a
5-year approval or renewal period,
subject to the discretion of the
Secretary, for Medicaid waivers under
sections 1915(b), 1915(c), 1915(d) and
1115 of the Act. Specifically, this time
period applies for demonstration and
waiver programs through which a state
serves individuals who are dually
eligible for both Medicare and Medicaid
benefits. While section 2601 of the
Affordable Care Act did not provide a
new type of waiver, it did provide an
important opportunity for states to
simplify the operation of existing or
future waivers under current authorities
that serve dually eligible individuals,
especially important when states
combine waiver authorities that have
different approval periods. The approval
of such periods is at the Secretary’s
discretion, and determinations will be
made regarding applications for 5-year
waivers in a manner consistent with the
interests of beneficiaries and the
objectives of the Medicaid program. We
proposed that if a demonstration or
waiver program does not serve or
excludes dually eligible individuals, the
5-year approval period will not be
available under this authority, and
existing approval period requirements
will apply. In addition, we proposed
that in order for coverage-related
waivers to be approved for 5 years
periods, they must meet all necessary
programmatic, financial, and quality
requirements.

Comment: Commenters on this
section expressed agreement with this
provision. One also requested that we be
mindful of the demonstrations under
the Financial Alignment Initiative for
dual eligibles. Another recommended
clarification that this provision would
also apply to other future waiver
demonstration requests by states to
combine Medicare and Medicaid
funding at the state level for delivering
care to Medicare-Medicaid eligibles.

Response: This provision is available
for waivers that serve dually eligible
individuals, under sections 1915(b),
1915(c), 1915(d) and 1115 of the Act,
and that meet all necessary
programmatic, financial, and quality
requirements.

Comment: One commenter requested
that CMS make wise and appropriate
use of this authority. Another
commenter recommended that CMS
include a statement in the regulation
language like one in the preamble to the
proposed rule that determinations ‘be

made regarding applications for 5-year
waivers in a manner consistent with the
interests of beneficiaries and the
objectives of the Medicaid program.”
This commenter stated that one example
would be a waiver that effectively
reduces services for dual eligibles,
which should not be approvable as it
would not be consistent with the
purposes of Title XIX.

Response: We have added “and in a
manner consistent with interests of the
beneficiaries and the objectives of the
Medicaid program” to the final
regulation. In the event that the state
finds a need to make reductions to its
program, the state would have to
explain to CMS how they will account
for the interest of individuals before
taking such action.

2. State Organization and General
Administration (part 431)

In §431.54, we proposed to add
paragraphs (a)(3) and (h) to include state
plan HCBS as exceptions to
comparability and community income
and resource rules. For specific
discussion, see the published May 3,
2012 proposed rule (77 FR 2012 through
10385).

Comment: Commenters requested that
we clarify that under section 1915(i)(3)
of the Act noncompliance with
comparability or community income
and resource rules is optional, not
mandatory. Specifically, they requested
that we modify §431.54 (a)(3) and (h) as
follows:

e For §431.54 (a)(3): Section 1915(i)
of the Act provides that if a state may
provide, as medical assistance, home
and community-based services under an
approved state plan amendment that
meets certain requirements, it may elect
to do so without regard to the
requirements of sections 1902(a)(10)(B)
and 1902(a)(10)(C)(1)(III) of the Act, with
respect to such services only.

e For §431.54(h): State plan home
and community-based services. If the
state so elects, the requirements of
§440.240 of this chapter related to
comparability of services do not apply
with respect to State plan home and
community-based services defined in
§440.182 of this chapter.

Response: We believe that the
language in the regulation is clear and
we are finalizing the rule as proposed.

3. Eligibility in the States, District of
Columbia, the Northern Mariana
Islands, and American Samoa (part 435)
and Eligibility in Guam, Puerto Rico and
the Virgin Islands (part 436)

We received several comments that
were in support of the eligibility
policies pertaining to the new eligibility

group specified at §435.219 and
§436.219. Commenters were pleased
that the regulation offers states
flexibility in providing HCBS to elderly
and disabled populations who do not
meet an institutional level of care.
Commenters were also pleased that the
methodology proposed for the new
eligibility group described at
§435.219(a) & (c) did not have a
resource test and that the income
standard for this new eligibility group is
set at 150 percent of the FPL. Comments
on eligibility policies not contained in
this rule are not addressed.

Comment: A few commenters
believed that the language in the
regulation should be more detailed to
better reflect the language in the
preamble.

Response: We do not believe that the
regulatory language should be as
detailed as the language in the
preamble. The language in the preamble
contains the rationale for the
requirements described in the regulatory
language. Therefore, we are not revising
the regulatory language to be as detailed
as the preamble. We will be revising the
regulatory language to correct an error
which inaccurately indicated that a
State could cover some but not all
people described in paragraph (a) or (b).
The response to that comment is
addressed separately.

Comment: A few commenters
suggested that the regulation at
§435.219(c) should be revised to
include a requirement that the
methodology elected by the state can be
no more restrictive than the SSI
methodology.

Response: To provide states with
flexibility, we are not prescribing a
methodology. We will review the
methodology proposed by the state to
determine whether it meets the criteria
set forth at §435.219(c) and
§436.219(c). We believe that the current
regulatory language is in the best
interest of the beneficiary.

Comment: One commenter suggested
revising the introductory language in
§435.219 and §436.219 to make it
clearer that a state may choose to cover
persons described in paragraph (a),
persons described in paragraph (b) or
both sets of persons. The commenter
suggested deleting the language “any
group or groups of”’ because the
language suggests inaccurately that a
state might be able to cover some but
not all of the persons described in either
of paragraphs (a) or (b) of the regulation.

Response: We agree with the
commenter. The state has the option to
provide Medicaid to individuals
described in one or both of the
paragraphs under (a) or (b) of this
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section but cannot cover some but not
all of the individuals that may be
eligible under either or both parts of the
eligibility group. We are revising the
regulatory language at §435.219 and
§436.219 by removing the phrase “any
group or groups of.”

Comment: A few commenters
suggested that the language in § 453.219
should be revised to specify that any
income methodologies must be applied
to all members of the eligibility group.

Response: The state must use the
same income methodology for all
members within the eligibility group.
Specifically, if a state elects to cover
§435.219(a) the income methodology
must be the same for all members
determined eligible under § 435.219(a).
If the state elects § 435.219(b) the state
must use the same income and resource
methodologies and standards that it
uses for the §435.236 (the special
income level) group. As described in the
previous comment, states have the
option to provide Medicaid to
individuals described in one or both of
the paragraphs under (a) or (b) of this
section.

Comment: One commenter
commended CMS for proposing
regulations to implement optional
categorical eligibility for Medicaid for
individuals in need of section 1915(i) of
the Act services. The commenter
believes that this category has the
potential to help secure coverage for
uninsured and underinsured
individuals and will provide states with
a useful option to consolidate coverage
groups.

Response: The intent of the regulation
is to provide eligibility for more
individuals needing State plan HCBS
not to consolidate coverage groups.

Comment: One commenter urged
CMS to retain the regulatory language
that requires states to use income
standards, which are, “‘reasonable,
consistent with the objective of the
Medicaid program . . . and in the best
interest of the beneficiary.

Response: We are not changing this
regulatory language, which is specified
at §435.219(c) and § 436.219(c).

4. Services: General Provisions (part
440)

Section 1915(i)(1) of the Act grants
states the option to provide, under the
state plan, the services and supports
listed in section 1915(c)(4)(B) of the Act
governing HCBS waivers. The HCBS
may not include payment for room and
board. Eligibility for this option is based
upon several different factors that are
either specified by the statute or that a
state may define. These include
financial eligibility, the establishment of

needs-based criteria, and the state
option to target the benefit and to offer
benefits differing in type, amount,
duration or scope to specific
populations. Section 1915(i) of the Act
provides that State plan HCBS may be
provided without determining that, but
for the provision of these services,
individuals would require the LOC
provided in a hospital, a nursing facility
(NF), or an intermediate care facility for
individuals with intellectual disabilities
(ICF/IID) as is required in section
1915(c) HCBS waivers. While HCBS
provided through section 1915(c)
waivers must be “cost-neutral” as
compared to institutional services, no
cost neutrality requirement applies to
the section 1915(i) State plan HCBS
benefit. State plan HCBS are intended to
enable individuals to receive needed
services in their own homes, or in
alternative living arrangements in what
is collectively termed the “‘community”’
in this context.

Comment: A few commenters
requested that CMS add additional
services to §440.182. One additional
commenter requested that nursing
services be added to the list of services
specifically listed in section
1915(c)(4)(B) of the Act governing HCBS
waivers.

Response: The services that section
1915(i)(1) of the Act authorizes states to
include are the services and supports
listed in section 1915(c)(4)(B) of the Act
governing HCBS waivers. While we are
unable to expand on this list of services,
we note that the “other services”
specifically referenced in the statute
may include coverage of services not
designated in the list of specific
services, and gives states the flexibility
to propose and define other specific
services.

Comment: Many commenters
requested that CMS add to the
regulation text that “other services” can
include services that have been, or
could be, approved as “other services”
under a 1915(c) waiver and to list
specific examples, such as transition
services or services for individuals with
traumatic brain injury.

Response: “‘Other services” may
include coverage of services not
specifically designated, and states have
the flexibility to propose and define
other specific services. We will provide
examples of “other services” in future
guidance.

Comment: A couple of commenters
requested revisions to § 440.182(c) to
emphasize that the habilitation services
that can be covered by the state include,
but are not limited to, expanded
habilitation services as specified in
§440.180(c).

Response: We have revised
§440.182(c) to add the phrase “may
include expanded habilitation services”
to specify that states can choose
whether or not to include expanded
habilitation services as defined in
§440.180(c).

Comment: One commenter expressed
that the final regulation regarding home
and community-based settings must
continue to permit the full array of
home and community-based services, as
defined by the Medicaid HCBS statute
and regulations and included in the
individual’s person-centered service
plan.

Response: We agree and, as in the
proposed rule, the final regulation will
continue to convey this flexibility for
states.

Comment: Another commenter
applauded the flexibility given to states
to not only provide specified HCBS
benefits under the state Plan, but to also
provide other services at a state’s
request with Secretary approval, and
encourages CMS to work with states on
an ongoing basis to educate, train, and
support the use of this new state plan
option.

Response: We appreciate this
comment and believe that this option
provides states with an opportunity to
deliver long-term supports and services
to individuals in need. Since
implementation of this benefit, we have
directly and indirectly provided states
with technical assistance in the use of
section 1915(i) of the Act, and we are
committed to continuing to offer such
assistance to states.

Comment: One commenter stated that
CMS should not allow section 1915(i) of
the Act to be used to provide
instrumental activities of daily living
(IADL) services while an individual is
in a general acute hospital short-term
stay, as this would be duplicative to the
services received in the hospital and
would be hard to administer without
increased costs to the state.

However, another commenter was
supportive of allowing HCBS to
continue, as applicable for people who
are temporarily hospitalized, stating that
based on the needs of the individual,
there could be a genuine necessity for
HCBS while an individual is
hospitalized in a short-term acute care
setting and would not be a duplication
of hospital care services:

“Some individuals may need assistance
from their personal care provider to
communicate their needs, medical history,
redirect behaviors, and provide consistent
person-directed physical assistance. Most
hospitals do not have adequate, nor trained
staff to provide the level and type of ongoing
‘personal care’ many people using HCBS



Federal Register/Vol. 79, No. 11/Thursday, January 16, 2014 /Rules and Regulations

2955

require. Providing continuation of HCBS
while someone is in a hospital is not letting
hospitals avoid their responsibilities, but
rather acknowledging the reality that their
focus/responsibility is on ‘medical care’,

[T

while HCBS’ focus is on ‘personal care’.

Response: We agree with the second
commenter and believe that this should
remain an option afforded to the state
subject to the conditions and limitations
stated in our rule. To support program
integrity, states are required to perform
claims edits or adopt other systematic
approaches that prevent duplicate
payment.

Comment: One commenter noted that
the inclusion of “other services”
including certain transition services can
make a significant difference in
addressing chronic homelessness.

Response: We agree.

Comment: One commenter suggested
providing FFP for rent and food
expenses reasonably attributed to a
related caregiver providing State plan
HCBS, just as CMS proposed in the
proposed rule for unrelated caregivers.

Response: Section 1915(i) of the Act
does not include authority that would
allow payment for the costs of rent and
food attributable to a related personal
caregiver residing in the same
household as the participant.

Comment: One commenter asked us
to clarify if there can be differences in
the amount, scope or duration of
services provided under 1915(i) and
similarly named services provided in a
section 1915(c) HCBS waiver, and
whether rates or rate methodologies
could differ. The commenter also asked
whether there could be different
provider qualifications for a covered
State plan HCBS benefit and a similar
covered HCBS waiver service.

Response: States are permitted the
flexibility to define the section 1915(i)
of the Act services they will include
under their benefit, including the
amount, duration, and scope of those
services. If a proposed section 1915(i)
service is also available under another
Medicaid authority, states must explain
how the section 1915(i) services would
not be provided in duplicate, or incur
duplicate payment. However, we note
that while 1915(i) services are not
identified in 1905(a) and are not part of
the EPSDT requirement, all Medicaid-
eligible children must have full access
to services required under EPSDT, and
the provision of section 1915(i) of the
Act State plan HCBS should in no way
hinder their access to such services.

With regard to rate methodologies,
while rate determination methods may
vary, payments for Medicaid services
must be consistent with the provision of
section 1902(a)(30)(A) of the Act (that is,

“payments are consistent with
efficiency, economy, and quality of care
and are sufficient to enlist enough
providers”) and the related federal
regulations at § 447.200 through 205. If
the state-established rates will vary for
different providers of a service
(including a service that is also available
under a section 1915(c) of the Act
waiver), the state must explain the basis
for the variation.

Provider qualifications must be
reasonable and appropriate to the nature
of the service, reflect sufficient training,
experience and education to ensure that
individuals will receive services in a
safe and effective manner, and not have
the effect of limiting the number of
providers by the inclusion of
requirements that are unrelated to
quality and effectiveness. If the state-
established minimum provider
qualifications will vary for a service that
is also available under a section 1915(c)
of the Act waiver, the state must explain
the basis for the variation.

Comment: One commenter requested
that CMS amend the language to ensure
that the rule addresses individuals with
disabilities across the lifespan,
including children, in order to help
states understand that they can serve
children under the special population
classification. They expressed concern
that the proposed rule does not
explicitly address children. They also
requested that CMS add language to
specify children with physical and
sensory disabilities, not just those with
cognitive and behavioral disorders.

Response: Our intention was not to
exclude children with disabilities or any
other population as we cited examples
in the preamble to the proposed rules.
The regulation text does not cite specific
populations who can receive Medicaid
HCBS, nor do we think it prudent to do
so, as it may imply limitations on state
flexibility.

Comment: One commenter requested
that CMS allow federal financial
payment for room and board costs to be
included in payment for State plan
HCBS, in order to make such
alternatives viable for individuals who,
without housing assistance, must seek
institutional placement.

Response: The statute explicitly
excludes coverage of room and board
and our rule cannot override that
exclusion.

Comment: For §440.182(c)(8), which
refers to conditions set forth at §440.180
for persons with chronic mental illness,
one commenter proposed instead a
reference to §440.180(d)(2).

Response: We agree that this reference
is more precise and have incorporated
this revision.

Comment: One commenter expressed
support for not including the phrase ‘““as
cost effective and necessary to avoid
institutionalization,” which appears in
§440.180(b)(9) to describe the “other”
services that might be authorized under
section 1915(c) of the Act, in
§440.182(c)(9) pertaining to section
1915(i) of the Act.

Response: We agree that this phrase is
not appropriate to include in
§440.182(c)(9), as State plan HCBS
under 1915(i) are not subject to cost
neutrality.

Comment: One commenter indicated
that the regulation text should indicate
that services must be furnished to
individuals with an assessed need, and
must not be based on available funds.

Response: This is reflected in
§441.725(b) regarding the person-
centered service plan.

Income Eligibility:

Section 1915(i)(1) of the Act requires
that in order to receive State plan HCBS,
individuals must be eligible for
Medicaid under an eligibility group
covered under the State’s Medicaid
plan. In determining whether either of
the relevant income requirements
(discussed) is met, the regular rules for
determining income eligibility for the
individual’s eligibility group apply,
including any less restrictive income
rules used by the state for that group
under section 1902(r)(2) of the Act.

Section 2402(b) of the Affordable Care
Act added a new option at section
1915(i)(6) of the Act, to allow states, in
addition to continuing to provide
services to individuals described in
section 1915(i)(1) of the Act, to provide
section 1915(i) of the Act services to
certain individuals who meet the needs-
based criteria, who would be eligible for
HCBS under sections 1915(c), (d) or (e)
of the Act waivers or a section 1115
waiver approved for the state, and who
have income up to 300 percent of the
Supplemental Security Income Federal
Benefit Rate (SSI/FBR).

Section 2402(d) of the Affordable Care
Act also amended section
1902(a)(10)(A)(ii) of the Act by adding a
new optional categorically needy
eligibility group specified at section
1902(a)(10)(A)(i1)(XXII) of the Act to
provide full Medicaid benefits to certain
individuals who will be receiving
section 1915(i) services. This eligibility
group has two parts, and states can
cover individuals under either or both
parts of the group. Under this group,
states can elect to cover individuals who
are not otherwise eligible for Medicaid
who meet the needs-based criteria of the
section 1915(i) of the Act benefit, have
income up to 150 percent of the Federal
poverty line (FPL) with no resource test
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and who will receive section 1915(i) of
the Act services, or individuals with
income up to 300 percent of the SSI/
FBR, who would be eligible under an
existing section 1915(c), (d) or (e) ¢
waiver or section 1115 waiver approved
for the state and who will receive
section 1915(i) services. These
individuals do not have to be receiving
services under an existing section
1915(c), (d) or (e) waiver or section 1115
waiver; the individual just has to be
determined eligible for the waiver.

Comment: One commenter indicated
that there is not a lot of difference
between 300 percent FBR and 150
percent FPL. In 2012 the amounts were
$2094 versus approximately $1400 per
month. The commenter believes that
having two income levels to administer
will cause more work for the states and
make explaining the program more
confusing. The commenter
recommended that for all 1915(i)
services, the income standard be 300
percent of the SSI/FBR.

Response: The statute does not permit
the income standard to be raised to 300
percent of the SSI/FBR for all
individuals receiving 1915(i) services.
Electing the new eligibility group
specified at § 435.219 and §436.219 in
order to provide state plan HCBS to
individuals who were not previously
eligible to receive these services is
strictly a state option. Therefore, if a
state believes that the requirements for
this eligibility group are too
burdensome, the state does not have to
elect to cover this optional eligibility
group.

Comment: One commenter believes
that existing financial eligibility rules
should remain in place.

Response: Electing any changes to
financial eligibility set forth in this final
rule are strictly a state option.

5. State Plan Home and Community-
Based Services Under Section 1915(i)(1)
of the Act (§441.710) (Proposed
§441.656) and Community First Choice
State Plan Option: Home and
Community-Based Setting Requirements
(§441.530)

a. Home and Community-Based
Settings Under 1915(i) and 1915(k) of
the Act

To implement the statutory
requirement that the benefit be “home
and community-based,” we proposed to
require in §441.656(a) that the
individual reside in the home or
community, not in an institution, and

41915(d) and (e) waivers are State options to
provide HCBS to the elderly and to individuals
with disabilities, respectively. Currently, no State
elects to provide services under either of these
authorities.

that the settings must have qualities of
community-based settings prescribed by
the Secretary. We stated our recognition
of the need for a consistent definition of
this term across Medicaid HCBS, and
our goal to align the final language
pertaining to this topic across the
regulations for sections 1915(i), 1915(k),
and 1915(c) of the Act Medicaid HCBS
authorities.

Section 1915(i) of the Act provides
states the option to provide home and
community-based services, but does not
define “home and community-based.”
Along with our overarching interest in
making improvements to Medicaid
HCBS, we seek to ensure that Medicaid
is supporting needed strategies for
States in their efforts to meet their
obligations under the ADA and the
Supreme Court decision in Olmstead v.
L.C., 527 U.S. 581 (1999). We proposed
language defining the qualities and
requirements for settings in which
section 1915(i) of the Act services and
supports could be provided and sought
additional comments on this issue.
Instead of attempting to provide one
singular definition to encompass all
settings that are home and community-
based, we described the qualities that
apply in determining whether a setting
is community-based. We stated that we
would expect states electing to provide
HCBS under section 1915(i) of the Act
to include a definition of home and
community-based settings that
incorporates these qualities, and that we
would review all SPAs to determine
whether they propose settings that are
home and community-based.

In the proposed rule, we stated that
we would permit states with approved
section 1915(i) of the Act SPAs a
reasonable transition period, a
minimum of one year, to come into
compliance with the HCBS setting
requirements that are promulgated in
our final rule.

Overall, we received 280 comments in
response to the HCB settings section of
the proposed rule regarding 1915(i)
State plan HCBS and 1915(k) CFC.
Commenters included advocacy
organizations, individuals receiving
services, family members, friends and
guardians of individuals receiving
services as well as providers,
government entities and the general
public. Because we are proposing the
same requirements for home and
community-based settings in regulations
implementing 1915(i) and 1915(k), we
are discussing comments pertaining to
both in this section. The comments were
mixed, with commenters providing both
support and disagreement within
subsections of the HCBS settings
provision. A few of the issues that

elicited a substantial number of
comments are: qualities, integration,
providers, choice, accessibility and
privacy in addition to general
comments.

Comment: We received many
comments related to this section of the
proposed rule. These comments are
reflected as follows:

Many commenters expressed concern
about the effect the criteria will have on
existing home and community-based
services, and expressed concern that the
proposed rule will eliminate community
based-services that elderly individuals
and people with disabilities are
currently receiving. Several commenters
suggested eliminating all provisions that
restrict the consumer’s freedom of
choice regarding the residential settings
in which they can utilize their Medicaid
funds, stating that the qualities and
characteristics of home are determined
by the individual.

Some commenters stated that
affordable rental options, especially
those in apartment complexes where
home maintenance responsibilities are
handled by the landlord, are hard to
find or non-existent in some
communities. They indicated that lack
of affordable housing is a huge
challenge for people seeking to live in
the community while being supported
for severe disabilities, and that many
individuals who experience multiple
disabilities need housing that is tailored
for their specific physical needs. These
commenters stressed that group homes
that were built and owned by