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Patient Protection and Affordable Care
Act; Market Stabilization

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Final rule.

SUMMARY: This rule finalizes changes
that will help stabilize the individual
and small group markets and affirm the
traditional role of State regulators. This
final rule amends standards relating to
special enrollment periods, guaranteed
availability, and the timing of the
annual open enrollment period in the
individual market for the 2018 plan
year; standards related to network
adequacy and essential community
providers for qualified health plans; and
the rules around actuarial value
requirements.

DATES: These regulations are effective
on June 19, 2017.

FOR FURTHER INFORMATION CONTACT: Jeff
Wu, (301) 492—-4305, Lindsey Murtagh,
(301) 492—-4106, or Michelle Koltov,
(301) 492—4225, for general information.

Rachel Arguello, (301) 492—4263, for
matters related to Exchange special
enrollment periods and annual open
enrollment periods.

Erika Melman, (301) 492—4348, for
matters related to network adequacy,
and essential community providers.

Allison Yadsko, (410) 786—1740, for
matters related to actuarial value.

David Mlawsky, (410) 786—6851, for
matters related to guaranteed
availability.

SUPPLEMENTARY INFORMATION:

I. Executive Summary

Affordable Health Benefit Exchanges,
or “Exchanges” are competitive
marketplaces through which qualified
individuals and qualified employers can
purchase health insurance coverage.
Many individuals who enroll in
qualified health plans (QHPs) through
individual market Exchanges are
eligible to receive advance payments of
the premium tax credit to reduce their
costs for health insurance premiums,
and receive reductions in cost-sharing
payments to reduce out-of-pocket
expenses for healthcare services.

The stability and competitiveness of
the Exchanges, as well as that of the
individual and small group markets in
general, have recently been threatened

by issuer exits and increasing rates in
many geographic areas. Some issuers
have had difficulty attracting and
retaining the healthy consumers
necessary to provide for a stable risk
pool that will support stable rates. In
particular, some issuers have cited
special enrollment periods and grace
periods as potential sources of adverse
selection that have contributed to this
problem. Concerns over the risk pool
have led some issuers to cease offering
coverage on the Exchanges in particular
States and counties, and other issuers
have increased their rates.

A stabilized individual and small
group insurance market will depend on
greater choice to draw consumers to the
market and vibrant competition to
ensure consumers have access to
competitively priced, affordable, and
quality coverage. Higher rates,
particularly for consumers who are not
receiving advance payments of the
premium tax credit (APTC) or claiming
the premium tax credit, resulting from
minimal choice and competition, can
cause healthier individuals to drop out
of the market, further damaging the risk
pool and risking additional issuer
attrition from the market. This final rule
takes steps to provide needed flexibility
to issuers to help attract healthy
consumers to enroll in health insurance
coverage, improve the risk pool and
bring stability and certainty to the
individual and small group markets,
while increasing the options for patients
and providers.

To improve the risk pool and promote
stability in the individual insurance
markets, we are taking several steps to
increase the incentives for individuals
to maintain enrollment in health
coverage and decrease the incentives for
individuals to enroll only after they
discover they require medical services.
First, we are changing the dates for open
enrollment in the individual markets for
the benefit year starting January 1, 2018,
from November 1, 2017 through January
31, 2018 (the previously established
open enrollment period for 2018), to
extend from November 1 through
December 15, 2017. This change
requires individuals to enroll in
coverage prior to the beginning of the
year, unless eligible for a special
enrollment period, and is consistent
with the open enrollment period
previously established for the benefit
years starting January 1, 2019, and
beyond. This change will improve
individual market risk pools by
reducing opportunities for adverse
selection by those who learn they will
need medical services in late December
and January; and will encourage
healthier individuals who might have

previously enrolled in partial year
coverage after December 15th to instead
enroll in coverage for the full year.

Second, we are responding to
concerns from issuers about potential
misuse and abuse of special enrollment
periods in the individual market
Exchanges that enables individuals who
are not entitled to special enrollment
periods to enroll in coverage after they
realize they will need medical services.
We are increasing pre-enrollment
verification of all applicable individual
market special enrollment periods for
all States served by the HealthCare.gov
platform from 50 to 100 percent of new
consumers who seek to enroll in
Exchange coverage through these
special enrollment periods. We are also
making several additional changes to
our regulations regarding special
enrollment periods that we believe
could improve the risk pool, improve
market stability, promote continuous
coverage, and increase options for
patients.

Third, we are revising our
interpretation of the Federal guaranteed
availability requirement to allow
issuers, subject to applicable State law,
to apply a premium payment to an
individual’s past debt owed for coverage
from the same issuer or a different
issuer in the same controlled group
within the prior 12 months before
applying the payment toward a new
enrollment. We believe this
interpretation will have a positive
impact on the risk pool by removing
economic incentives individuals may
have had to pay premiums only when
they were in need of healthcare services,
particularly toward the end of the
benefit year. We also believe this policy
is an important means of encouraging
individuals to maintain continuous
coverage throughout the year.

Fourth, we are finalizing an increase
in the de minimis variation in the
actuarial values (AVs) used to determine
metal levels of coverage for the 2018
plan year and beyond. This change is
intended to allow issuers greater
flexibility in designing new plans and to
provide additional options for issuers to
keep cost sharing the same from year to
year, while helping stabilize premiums
for consumers.

We believe these changes are critical
to improving the risk pool, and will
together promote more competitive
markets with increased choice for
consumers.

We are also finalizing policies
intended to affirm the traditional role of
States in overseeing their health
insurance markets while reducing the
regulatory burden of participating in
Exchanges for issuers. The modified
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approach we are finalizing for network
adequacy, which includes deferring to
States with sufficient network adequacy
review (or relying on accreditation or an
access plan), will not only lessen the
regulatory burden on issuers, but also
will recognize the primary role of States
in regulating this area. We are also
finalizing changes that will allow
issuers to continue to use a write-in
process to identify essential community
providers (ECPs) who are not on the
HHS list of available ECPs for the 2018
plan year; and will lower the ECP
standard to 20 percent (rather than 30
percent) for the 2018 plan year, which
we believe will make it easier for a QHP
issuer to build provider networks that
comply with the ECP standard.

Robust issuer participation in the
individual and small group markets is
critical for ensuring consumers have
access to affordable, quality coverage,
and have real choice in coverage.
Continued uncertainty around the
future of the markets and concerns
regarding the risk pools are two of the
primary reasons issuer participation in
some areas around the country has been
limited. The changes in this rule are
intended to promote issuer participation
in these markets and to address
concerns raised by issuers, States, and
consumers. We believe these changes
will result in broader choices and more
affordable coverage.

II. Background

A. Legislative and Regulatory Overview

The Patient Protection and Affordable
Care Act (Pub. L. 111-148) was enacted
on March 23, 2010. The Health Care and
Education Reconciliation Act of 2010
(Pub. L. 111-152), which amended and
revised several provisions of the Patient
Protection and Affordable Care Act, was
enacted on March 30, 2010. In this final
rule, we refer to the two statutes
collectively as the “Patient Protection
and Affordable Care Act” or “PPACA.”

The PPACA reorganizes, amends, and
adds to the provisions of title XXVII of
the Public Health Service Act (PHS Act)
relating to group health plans and
health insurance issuers in the group
and individual markets.

Section 2702 of the PHS Act, as added
by the PPACA, requires health
insurance issuers that offer non-
grandfathered health insurance coverage
in the group or individual market in a
State to offer coverage to and accept
every employer and individual in the
State that applies for such coverage,
unless an exception applies.

Section 2703 of the PHS Act, as added
by the PPACA, and sections 2712 and
2742 of the PHS Act, as added by the

Health Insurance Portability and
Accountability Act of 1996 (HIPAA),1
require health insurance issuers that
offer health insurance coverage in the
group or individual market to renew or
continue in force such coverage at the
option of the plan sponsor or
individual, unless an exception applies.

Section 1302(d) of the PPACA
describes the various metal levels of
coverage based on AV. Consistent with
section 1302(d)(2)(A) of the PPACA, AV
is calculated based on the provision of
essential health benefits (EHB) to a
standard population. Section 1302(d)(3)
of the PPACA directs the Secretary to
develop guidelines that allow for de
minimis variation in AV calculations.
Section 2707(a) of the PHS Act directs
health insurance issuers that offer non-
grandfathered health insurance coverage
in the individual or small group market
to ensure that such coverage includes
the EHB package, which includes the
requirement to offer coverage at the
metal levels of coverage described in
section 1302(d) of the PPACA.

Section 1311(c)(1)(B) of the PPACA
requires the Secretary to establish
minimum QHP certification criteria for
provider network adequacy that a health
plan must meet.

Section 1311(c)(1)(C) of the PPACA
requires the Secretary to establish
minimum QHP certification criteria for
the inclusion of essential community
providers.

Section 1311(c)(6)(B) of the PPACA
states that the Secretary is to set annual
open enrollment periods for Exchanges
for calendar years after the initial
enrollment period.

Section 1311(c)(6)(C) of the PPACA
states that the Secretary is to provide for
special enrollment periods specified in
section 9801 of the Internal Revenue
Code of 1986 (the Code) and other
special enrollment periods under
circumstances similar to such periods
under part D of title XVIII of the Social
Security Act (the Act) for the Exchanges.

Section 1321(a) of the PPACA
provides broad authority for the
Secretary to establish standards and
regulations to implement the statutory
requirements related to Exchanges,
QHPs and other components of title I of
the PPACA.

1. Market Rules

A proposed rule relating to the 2014
Health Insurance Market Rules was

1The HIPAA requirement for guaranteed
renewability, codified in section 2712 of the PHS
Act, was renumbered by the PPACA to section 2703
of the PHS Act. HIPAA’s guaranteed renewability
requirement continues to apply in certain contexts,
such as to issuers in the U.S. territories and issuers
of expatriate health plans.

published in the November 26, 2012
Federal Register (77 FR 70584). A final
rule implementing the Health Insurance
Market Rules was published in the
February 27, 2013 Federal Register (78
FR 13406) (2014 Market Rules).

A proposed rule relating to Exchanges
and Insurance Market Standards for
2015 and Beyond was published in the
March 21, 2014 Federal Register (79 FR
15808) (2015 Market Standards
Proposed Rule). A final rule
implementing the Exchange and
Insurance Market Standards for 2015
and Beyond was published in the May
27, 2014 Federal Register (79 FR 30240)
(2015 Market Standards Rule).

2. Exchanges

We published a request for comment
relating to Exchanges in the August 3,
2010 Federal Register (75 FR 45584).
We issued initial guidance to States on
Exchanges on November 18, 2010.2 We
issued a proposed rule in the July 15,
2011 Federal Register (76 FR 41865) to
implement components of the
Exchanges, and a proposed rule in the
August 17, 2011 Federal Register (76 FR
51201) regarding Exchange functions in
the individual market, eligibility
determinations, and Exchange standards
for employers. A final rule
implementing components of the
Exchanges and setting forth standards
for eligibility for Exchanges was
published in the March 27, 2012
Federal Register (77 FR 18309)
(Exchange Establishment Rule).

In the March 8, 2016 Federal Register
(81 FR 12203), we published the Patient
Protection and Affordable Care Act;
HHS Notice of Benefit and Payment
Parameters for 2017 final rule (2017
Payment Notice), and established
additional Exchange standards,
including requirements for network
adequacy and essential community
providers; and established the timing of
annual open enrollment periods.

In the September 6, 2016 Federal
Register (81 FR 61456), we published
the Patient Protection and Affordable
Care Act; HHS Notice of Benefit and
Payment Parameters for 2018 proposed
rule (proposed 2018 Payment Notice). In
the December 22, 2016 Federal Register
(81 FR 94058), we published the Patient
Protection and Affordable Care Act;
HHS Notice of Benefit and Payment
Parameters for 2018 final rule (2018
Payment Notice) and established
additional Exchange standards,
including requirements for network

2Initial Guidance to States on Exchanges
(November 10, 2018). Available at https://
www.cms.gov/CCIIO/Resources/Files/guidance_to_
states_on_exchanges.html.


https://www.cms.gov/CCIIO/Resources/Files/guidance_to_states_on_exchanges.html
https://www.cms.gov/CCIIO/Resources/Files/guidance_to_states_on_exchanges.html
https://www.cms.gov/CCIIO/Resources/Files/guidance_to_states_on_exchanges.html
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adequacy and essential community
providers.

3. Special Enrollment Periods

In the July 15, 2011 Federal Register
(76 FR 41865), we published a proposed
rule establishing special enrollment
periods for the Exchange. We
implemented these special enrollment
periods in the Exchange Establishment
Rule (77 FR 18309). In the January 22,
2013 Federal Register (78 FR 4594), we
published a proposed rule amending
certain special enrollment periods,
including the special enrollment
periods described in § 155.420(d)(3) and
(7). We finalized these rules in the July
15, 2013 Federal Register (78 FR
42321).

In the June 19, 2013 Federal Register
(78 FR 37032), we proposed to add a
special enrollment period when the
Exchange determines that a consumer
has been incorrectly or inappropriately
enrolled in coverage due to misconduct
on the part of a non-Exchange entity.
We finalized this proposal in the
October 30, 2013 Federal Register (78
FR 65095). In the March 21, 2014
Federal Register (79 FR 15808), we
proposed to amend various special
enrollment periods. In particular, we
proposed to clarify that later coverage
effective dates for birth, adoption,
placement for adoption, or placement
for foster care would be effective the
first of the month. The rule also
proposed to clarify that earlier effective
dates would be allowed if all issuers in
an Exchange agree to effectuate coverage
only on the first day of the specified
month. Finally, this rule proposed
adding that consumers may report a
move in advance of the date of the move
and established a special enrollment
period for individuals losing medically
needy coverage under the Medicaid
program even if the medically needy
coverage is not recognized as minimum
essential coverage (individuals losing
medically needy coverage that is
recognized as minimum essential
coverage already were eligible for a
special enrollment period under the
regulation). We finalized these
provisions in the May 27, 2014 Federal
Register (79 FR 30348). In the October
1, 2014 Federal Register (79 FR 59137),
we published a correcting amendment
related to codifying the coverage
effective dates for plan selections made
during a special enrollment period and
clarifying a consumer’s ability to select
a plan 60 days before and after a loss of
coverage.

In the November 26, 2014 Federal
Register (79 FR 70673), we proposed to
amend effective dates for special
enrollment periods, the availability and

length of special enrollment periods, the
specific types of special enrollment
periods, and the option for consumers to
choose a coverage effective date of the
first of the month following the birth,
adoption, placement for adoption, or
placement in foster care. We finalized
these provisions in the February 27,
2015 Federal Register (80 FR 10866). In
the July 7, 2015 Federal Register (80 FR
38653), we issued a correcting
amendment to include those who
become newly eligible for a QHP due to
a release from incarceration. In the
December 2, 2015 Federal Register (80
FR 75487) (proposed 2017 Payment
Notice), we sought comment and data
related to existing special enrollment
periods, including data relating to the
potential abuse of special enrollment
periods. In the 2017 Payment Notice, we
stated that in order to review the
integrity of special enrollment periods,
the Federally-facilitated Exchange (FFE)
will conduct an assessment by
collecting and reviewing documents
from some consumers to confirm their
eligibility for the special enrollment
periods under which they enrolled.

In an interim final rule with comment
published in the May 11, 2016 Federal
Register (81 FR 29146), we amended the
parameters of certain special enrollment
periods.

In the 2018 Payment Notice, we
established additional Exchange
standards, including requirements for
certain special enrollments.

4. Actuarial Value

On February 25, 2013, we established
the requirements relating to EHBs and
AVs in the Standards Related to
Essential Health Benefits, Actuarial
Value, and Accreditation Final Rule,
which was published in the Federal
Register (78 FR 12833) (EHB Rule),
implementing section 1302 of the
PPACA and 2707 of the PHS Act. In the
2018 Payment Notice published in the
December 22, 2016 Federal Register (81
FR 94058), we finalized a provision that
allows an expanded de minimis range
for certain bronze plans.

B. Stakeholder Consultation and Input

HHS has consulted with stakeholders
on policies related to the operation of
Exchanges. We have held a number of
listening sessions with consumers,
providers, employers, health plans, the
actuarial community, and State
representatives to gather public input,
with a particular focus on risks to the
individual and small group markets,
and how we can alleviate burdens
facing patients and issuers. We
consulted with stakeholders through
regular meetings with the National

Association of Insurance
Commissioners, regular contact with
States through the Exchange
Establishment grant and Exchange
Blueprint approval processes, and
meetings with Tribal leaders and
representatives, health insurance
issuers, trade groups, consumer
advocates, employers, and other
interested parties.

III. Provisions of the Proposed
Regulations, and Analysis of and
Responses to Public Comments

We published the ‘Patient Protection
and Affordable Care Act; Market
Stabilization” proposed rule in the
February 17, 2017 Federal Register (82
FR 10980) (the proposed rule). We
received 4,005 timely comments. The
comments ranged from general support
for or opposition to the proposed
provisions to specific questions or
comments regarding proposed changes.
We received a number of comments and
suggestions that were outside the scope
of the proposed rule that will not be
addressed in this final rule.

In this final rule, we provide a
summary of each proposed provision, a
summary of those public comments
received that directly related to the
proposals, our responses to them, and a
description of the provisions we are
finalizing.

Comment: We received comments
stating that the comment period was
unreasonably short, making it difficult
for stakeholders to provide in-depth
analysis and input. Some commenters
stated that the short comment period
represented a violation of the
Administrative Procedure Act, 5 U.S.C.
Ch. 5, Subch. II, sec. 551 et seq.
Commenters suggested that HHS extend
the comment period and provide a
comment period of 30 or 60 days from
the date of publication in the Federal
Register.

Response: We published the proposed
rule in order to promote issuer
participation in the individual and
small group markets and to address
concerns raised by consumers, States,
and issuers. While our general practice
is to allow 30 to 60 days for comment,
doing so is not specifically required by
the Administrative Procedure Act.
Because the changes directly affect
issuers’ plan designs and rates for 2018,
HHS determined that it was necessary to
have a 20-day comment period to
finalize the rule in time for issuers to be
able to factor the changes into their
plans for the 2018 plan year. In
addition, we believe that the short
comment period was necessary to
implement these changes in time to
provide flexibility to issuers to help
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attract healthy consumers to enroll in
health insurance coverage, improving
the risk pool and bringing additional
stability and certainty to the individual
and small group markets for the 2018
plan year. Given the limited number of
changes to existing rules contemplated
by the proposed rule, we believe that
the 20-day comment period provided
adequate time for interested
stakeholders to participate in the
rulemaking process by submitting
comments. The submission of more than
4,000 comments, many of which
provided thoughtful, complex analyses
of the proposals, suggests that the
timeframe provided interested
stakeholders with time to carefully
consider and provide input on the
proposals.

Comment: We received a number of
comments in support of the proposed
rule. Those commenters stated that the
rule would stabilize and strengthen the
risk pool by preventing gaming and
encouraging full-year enrollment. In
addition, those commenters stated that
the proposals in the rule would benefit
consumers by increasing coverage
options, increasing consumer choice,
and putting downward pressure on
premiums, which would make coverage
more affordable.

Response: We agree that the policies
are expected to have a positive impact
on stabilizing the markets, increasing
consumer choice, and making coverage
more affordable.

Comment: We received a number of
comments discouraging HHS from
finalizing the proposed rule. Some
commenters stated that the rule was
designed to benefit health insurance
companies and would have an adverse
impact on consumers’ access to
affordable health coverage. Commenters
noted that they believed the rule would
increase premiums and out-of-pocket
costs, limit provider networks, and
reduce covered benefits. Commenters
also believed that the proposed rule
would increase the number of
uninsured and under-insured
individuals. Furthermore, some
commenters stated that the proposed
rule would weaken the consumer
protections offered under the PPACA,
limit consumer choices, and limit
patients’ access to care. Those
commenters also noted that the
proposals would place undue
administrative burdens on consumers
and Exchanges. Many of these
commenters suggested that additional
changes to the Exchanges would cause
further uncertainty and confusion for
consumers and providers and
encouraged HHS to wait to make any
regulatory changes until Congress has

passed new healthcare reform
legislation.

Response: We appreciate the
importance of ensuring that coverage
purchased through the Exchanges is
affordable to consumers, and believe
affordability is critical to the success of
the Exchanges. We understand
commenters’ concerns about loosening
consumer protections, limiting patients’
access to choices of coverage, and
increasing administrative burdens. We
note that this rule does not change the
majority of standards for certification for
QHPs, and agree that it is important to
promote patients’ access to quality
coverage. Furthermore, we believe that
this rule will improve the risk pools and
help stabilize the individual and small
group health insurance markets, which
will help protect patients and
consumers by encouraging issuers to
maintain a presence in those markets
and lower premiums, thereby increasing
consumers’ choices of affordable
coverage options. We believe prompt
regulatory action is necessary to
stabilize the markets for the upcoming
plan year, and recognize the importance
of clearly communicating these changes
in light of confusion and uncertainty for
consumers and providers.

A. Part 147—Health Insurance Reform
Requirements for the Group and
Individual Health Insurance Markets

1. Guaranteed Availability of Coverage
(§147.104)

The guaranteed availability provisions
at section 2702 of the PHS Act and
§ 147.104 require health insurance
issuers offering non-grandfathered
coverage in the individual or group
market to offer coverage to and accept
every individual and employer in the
State that applies for such coverage,
unless an exception applies.3
Individuals and employers typically are
required to pay the first month’s
premium (sometimes referred to as a
binder payment) before coverage is
effectuated.

We have previously interpreted the
guaranteed availability requirement to
mean that an issuer is prohibited from
applying a binder payment made for a
new enrollment to past-due premiums 4
owed from any previous coverage and
then refusing to effectuate the

3 Similar provisions in § 146.150 apply to health
insurance issuers offering grandfathered and non-
grandfathered coverage in the small group market.

4For purposes of this rulemaking, the term “past-
due premiums” refers to premiums that have not
been paid by the applicable due date as established
by the issuer in accordance with applicable Federal
and State law. It does not include premiums for
months in which individuals were not enrolled in
coverage.

enrollment based on failure to pay
premiums.? However, should the
individual seek to renew existing
coverage, the issuer could attribute the
enrollee’s forthcoming premium
payments to any past-due premiums.

In prior rulemaking related to the
2014 Market Rules, HHS received public
comments expressing concerns about
the potential for individuals with a
history of non-payment to take unfair
advantage of the guaranteed availability
rules by declining to make premium
payments, for example, at the end of a
benefit year, yet being able to
immediately sign up for new coverage
for the next benefit year during the
individual market open enrollment
period.® In the preamble to the 2014
Market Rules, HHS encouraged States to
consider approaches to discourage
gaming and adverse selection while
upholding consumers’ guaranteed
availability rights, and indicated an
intention to address this issue in future
guidance.

To address the concern about
potential misuse of grace periods, we
proposed to modify our interpretation of
the guaranteed availability rules with
respect to non-payment of premiums.
Under the proposed rule, an issuer
would not be considered to violate the
guaranteed availability requirements if
the issuer attributes a premium payment
for coverage under the same or a
different product to premiums due to
the same issuer within the prior 12
months and refuses to effectuate new
coverage for failure to pay premiums. To
the extent permitted by applicable State
law, this would permit an issuer to
require an individual or employer to
pay all past-due premiums owed to that
issuer for coverage in the prior 12-
month period in order to effectuate new
coverage from that issuer. Under the
proposed rule, an issuer choosing to
adopt a policy of attributing payments
in this way would be required to apply
its premium payment policy uniformly
to all employers or individuals in
similar circumstances in the applicable
market regardless of health status, and
consistent with applicable non-
discrimination requirements.” The

5 Federally-facilitated Marketplace (FFM) and
Federally-facilitated Small Business Health Options
Program Enrollment Manual, Section 6.3
Terminations for Non-Payment of Premiums,
available at https://www.cms.gov/CCIIO/Resources/
Regulations-and-Guidance/Downloads/ENR_
FFMSHOP_Manual_080916.pdf.

6 See summary of comments at 78 FR 13416 (Feb.
27, 2013).

7Issuers may also have obligations under other
applicable Federal laws prohibiting discrimination,
and issuers are responsible for ensuring compliance
with all applicable laws and regulations. There may

Continued
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proposal would not permit an issuer to
condition the effectuation of new
coverage on payment of premiums owed
to a different issuer, or permit an issuer
to condition the effectuation of new
coverage on payment of past-due
premiums by any individual other than
the person contractually responsible for
the payment of premium, as we do not
believe it is reasonable to hold persons
responsible for payments they were not
contractually responsible for making.
We stated that if the proposal were to be
finalized, we would encourage States to
adopt a similar approach, with respect
to any State laws that might otherwise
prohibit this practice.

Because of rules regarding grace
periods and termination of coverage,
individuals with past-due premiums
would generally owe no more than 3
months of premiums.8 Furthermore, for
individuals on whose behalf the issuer
received APTC, their past-due
premiums would be net of any APTC
that was paid on the individual’s behalf
to the issuer, with respect to any months
for which the individual is paying past-
due premiums.

We noted that due to operational
constraints, the Federally-facilitated
Small Business Health Options Program
(FF—SHOP) would be unable to offer
issuers this flexibility at this time. We
solicited comments on the proposal,
including on whether issuers that
choose to adopt this type of premium
payment policy should be permitted to
implement it with a premium payment
threshold policy, under which the
issuer can consider an individual to
have paid all amounts due, if the
individual pays an amount, as
determined by the issuer, that is less
than the total past-due premiums. We
also solicited comments on whether
issuers should be required to provide
notice to individuals regarding whether
they have adopted a premium payment
policy permitted under this proposal.

We are finalizing this proposal as
follows. To the extent permitted by

also be separate, independent non-discrimination
obligations under State law.

8 Section 156.270(d) requires issuers to observe a
3-consecutive month grace period before
terminating coverage for those enrollees who upon
failing to timely pay their premiums are receiving
APTC. Section 155.430(d)(4) requires that when
coverage is terminated following this grace period,
the last day of enrollment in a QHP through the
Exchange is the last day of the first month of the
grace period. Therefore, individuals whose coverage
is terminated at the conclusion of a grace period
would owe at most 1 month of premiums, net of
any APTC paid on their behalf to the issuer.
Individuals who attempt to enroll in new coverage
while in a grace period (and whose coverage has not
yet been terminated) could owe up to 3 months of
premium, net of any APTC paid on their behalf to
the issuer.

applicable State law, an issuer may
attribute to any past-due premium
amounts owed to that issuer the initial
premium payment made in accordance
with the terms of the health insurance
policy to effectuate coverage. If the
issuer is a member of a controlled
group, the issuer may attribute any past-
due premium amounts owed to any
other issuer that is a member of such
controlled group, for coverage in the 12-
month period preceding the effective
date of the new coverage when
determining whether an individual or
employer has made an initial premium
payment to effectuate new coverage.
Consistent with the scope of the
guaranteed availability provision and
subject to applicable State law, this
policy applies both inside and outside
of the Exchanges in the individual,
small group, and large group markets,?
and during applicable open enrollment
or special enrollment periods. This
policy does not permit a different issuer
(other than one in the same controlled
group as the issuer to which past-due
premiums are owed) to condition the
effectuation of new coverage on
payment of past-due premiums or
permit any issuer to condition the
effectuation of new coverage on
payment of past-due premiums by any
individual other than the person
contractually responsible for the
payment of premiums.1® As further
described later in this preamble, for this
purpose, the term controlled group
means a group of two or more persons
that is treated as a single employer
under sections 52(a), 52(b), 414(m), or
414(o) of the Code. We also specify that
issuers adopting this premium payment
policy, as well as any issuers that do not
adopt the policy but are within an
adopting issuer’s controlled group, must
clearly describe in any enrollment
application materials, and in any notice
that is provided regarding non-payment
of premiums, in paper or electronic
form, the consequences of non-payment
on future enrollment. We encourage
States to adopt a similar approach;
however, States may narrow the
circumstances and conditions under
which an issuer may apply a premium
payment policy to past-due premiums

9 As discussed below, the FF-SHOP is unable to
offer issuers this flexibility at this time.

10For example, a subscriber of an individual
policy or an employer that purchases a group policy
is typically responsible for payment of the
premiums. Thus, an issuer cannot refuse to
effectuate new coverage purchased by a dependent
because the subscriber owes past-due premiums or
new coverage purchased by a current or former
employee (or his or her dependent) because the
employee’s employer owes past-due premiums.

before effectuating coverage or may
prohibit the practice altogether.

The following is a summary of the
public comments we received on this
proposal, and our responses.

Comment: Many commenters
supported the proposal, suggesting that
this approach is common in other
industries such as housing, utilities, or
telecommunications, where past-due
payment for prior services must be
made prior to restarting the same
service. However, many other
commenters objected to the proposal,
stating that there is no statutory
authority for the policy, that there is
insufficient evidence of misuse of the
grace period, and that individuals fail to
make payments for a variety of other
reasons, including poor or changing
financial situations, poor health, or
issuer or Exchange error. One
commenter stated that the individual
shared responsibility payment that is
imposed for months in which non-
exempt individuals do not have
minimum essential coverage, as well as
the fact that individuals have to pay for
all of their healthcare expenses during
any uninsured period, address any
concerns about deliberate misuse of the
grace period.

Other commenters who objected to
the proposal stated that issuers have
other ways, including collection actions,
for recovering past-due premiums. Some
of these commenters suggested that the
individuals most likely to miss their
premium payments are younger,
healthier individuals, who could help
balance the individual market risk pool.
A few commenters stated that forcing
individuals to pay retroactively for
premiums covering months in which
they did not seek healthcare will be a
disincentive to signing up for coverage.

Response: We believe this
interpretation of the guaranteed
availability requirement will have a
positive impact on the risk pool by
removing economic incentives
individuals may have had to pay
premiums only when they were in need
of healthcare services. We also believe
this policy is an important means of
encouraging individuals to maintain
continuous coverage throughout the
year and preventing abuses. While the
guaranteed availability provision in
section 2702 of the PHS Act does not
explicitly refer to premium payment, it
is clear from reading this provision
together with the guaranteed
renewability provision in section 2703
of the PHS Act that an issuer’s sale and
continuation in force of an insurance
policy is contingent upon payment of
premiums. We do not believe that the
guaranteed availability provision is
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intended to require issuers to provide
coverage to applicants who have not
paid for such coverage. To the extent an
individual or employer makes payment
in the amount required to effectuate
new coverage, but the issuer lawfully
credits all or part of that amount toward
past-due premiums, the consumer has
not made sufficient initial payment for
the new coverage.

With respect to individuals
experiencing poor financial
circumstances, we note that the PPACA
provides for APTC and cost-sharing
reductions (CSRs) for low-income
individuals, and that increased APTC
and CSRs are available as income
decreases. We also note that consumers
who experience a change in household
income during a policy year are
instructed to submit updated financial
information to an Exchange and may
potentially gain new, or additional,
APTC or CSRs.

We disagree that the individual
shared responsibility payment and
paying for healthcare in the absence of
coverage are sufficient to prevent abuses
of the grace period, given that
individuals may qualify for the short
coverage gap exemption from the
individual shared responsibility
payment, and that individuals who
misuse the grace period are likely to be
individuals in good health who do not
wish to make premium payments for
periods of time during which they
anticipate that they will not incur
significant health expenses.

We acknowledge that issuers have
ways of collecting debt other than by
applying premium payments to past-due
premiums. However, the policy in this
regulation is intended to achieve a
broader purpose than simply assisting
issuers in collecting past-due premiums;
rather this policy is intended to
encourage individuals to maintain
continuous coverage (and thereby avoid
incurring past-due premiums) in order
to help stabilize the risk pool for all
participants, and prevent abuse of grace
periods.

We believe the notice requirements
discussed below, which will inform
individuals of the consequences of
missing their premium payments, will
encourage younger, healthier
individuals to maintain continuous
coverage. Further, we disagree that
requiring individuals to pay premiums
owed for the months of prior coverage
in which they did not seek healthcare
will be a disincentive to signing up for
coverage. We believe that with sufficient
notice of having to pay past-due
premiums before enrolling in new
coverage, many individuals will instead

opt to keep their coverage by making
regular monthly premium payments.

Comment: Several commenters
supported expanding the proposal.
Some commenters stated that an issuer
other than the specific licensed entity to
which past-due premiums are owed,
such as successors, assignees,
commonly owned entities, other issuers
within an Exchange, or any other issuer,
should be permitted to refuse to
effectuate new coverage as a result of
unpaid past-due premiums. One
commenter stated that limiting the
proposal only to the specific licensed
entity to which past-due premiums are
owed will merely cause consumers to
seek coverage from another issuer, thus
limiting the policy’s intended effect.
Although several commenters agreed
that the policy should not affect the
ability of any individual other than the
person contractually responsible for the
payment of premiums to purchase
coverage (such as the dependent of a
policyholder, or an employee, when
their employer has past-due premiums),
several others commented that the
policy should apply to the policyholder
and to all covered dependents. For
example, if a covered dependent of a
former policyholder applies for new
coverage, the issuer could refuse to
effectuate new coverage for any
individual in the enrollment group,
unless past-due premiums are paid.
Several commenters stated that the
policy should permit issuers to collect
all past-due premiums before
effectuating coverage, even those for
coverage beyond the past 12 months.
Other commenters, however, suggested
that a 12-month look-back is excessively
punitive.

Response: In response to comments
received, we believe that it will further
the goals of this interpretation of
guaranteed availability to allow the
issuer to which past-due premiums are
owed, and any other issuer that is a
member of the same controlled group, to
refuse to effectuate coverage unless the
past-due premiums are paid. For this
purpose, the term controlled group
means a group of two or more persons
that is treated as a single employer
under sections 52(a), 52(b), 414(m), or
414(0) of the Code, which is the same
definition used for other purposes
related to the guaranteed renewability
provision.1* We believe this approach
strikes a balance between comments
suggesting a broad approach when
premiums are owed to any issuer and
comments favoring a narrow approach

11 See 45 CFR 147.106(d)(4). States adopting the
policy may use a narro