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§1.1418

of apportioning the cost of unusable
space.

(c) Utilities may use the following re-
buttable presumptive averages when
calculating the number of attaching
entities with respect to the formula
referenced in §1.1409(e)(2). For non-ur-
banized service areas (under 50,000 pop-
ulation), a presumptive average num-
ber of attaching entities of three (3).
For urbanized service areas (50,000 or
higher population), a presumptive av-
erage number of attaching entities of
five (5). If any part of the utility’s serv-
ice area within the state has a designa-
tion of urbanized (50,000 or higher popu-
lation) by the Bureau of Census, United
States Department of Commerce, then
all of that service area shall be des-
ignated as urbanized for purposes of de-
termining the presumptive average
number of attaching entities.

(d) A utility may establish its own
presumptive average number of attach-
ing entities for its urbanized and non-
urbanized service area as follows:

(1) BEach utility shall, upon request,
provide all attaching entities and all
entities seeking access the method-
ology and information upon which the
utilities presumptive average number
of attachers is based.

(2) Bach utility is required to exer-
cise good faith in establishing and up-
dating its presumptive average number
of attachers.

(3) The presumptive average number
of attachers may be challenged by an
attaching entity by submitting infor-
mation demonstrating why the util-
ity’s presumptive average is incorrect.
The attaching entity should also sub-
mit what it believes should be the pre-
sumptive average and the methodology
used. Where a complete inspection is
impractical, a statistically sound sur-
vey may be submitted.

(4) Upon successful challenge of the
existing presumptive average number
of attachers, the resulting data deter-
mined shall be used by the utility as
the presumptive number of attachers
within the rate formula.

[63 FR 12026, Mar. 12, 1998, as amended at 66
FR 34581, June 29, 2001]
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§1.1418 Use of presumptions in calcu-
lating the space factor.

With respect to the formulas ref-
erenced in §1.1409(e)(1) and §1.1409(e)(2),
the space occupied by an attachment is
presumed to be omne (1) foot. The
amount of usable space is presumed to
be 13.5 feet. The amount of unusable
space is presumed to be 24 feet. The
pole height is presumed to be 37.5 feet.
These presumptions may be rebutted
by either party.

[66 FR 34581, June 29, 2001]

§1.1420 Timeline for access to utility
poles.

(a) The term ‘‘attachment’” means
any attachment by a cable television
system or provider of telecommuni-
cations service to a pole owned or con-
trolled by a utility.

(b) All time limits in this subsection
are to be calculated according to §1.4.

(c) Survey. A utility shall respond as
described in §1.1403(b) to a cable oper-
ator or telecommunications carrier
within 45 days of receipt of a complete
application to attach facilities to its
utility poles (or within 60 days, in the
case of larger orders as described in
paragraph (g) of this section). This re-
sponse may be a notification that the
utility has completed a survey of poles
for which access has been requested. A
complete application is an application
that provides the utility with the in-
formation necessary under its proce-
dures to begin to survey the poles.

(d) Estimate. Where a request for ac-
cess is not denied, a utility shall
present to a cable operator or tele-
communications carrier an estimate of
charges to perform all necessary make-
ready work within 14 days of providing
the response required by §1.1420(c), or
in the case where a prospective
attacher’s contractor has performed a
survey, within 14 days of receipt by the
utility of such survey.

(1) A utility may withdraw an out-
standing estimate of charges to per-
form make-ready work beginning 14
days after the estimate is presented.

(2) A cable operator or telecommuni-
cations carrier may accept a valid esti-
mate and make payment anytime after
receipt of an estimate but before the
estimate is withdrawn.
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(e) Make-ready. Upon receipt of pay-
ment specified in paragraph (d)(2) of
this section, a utility shall notify im-
mediately and in writing all known en-
tities with existing attachments that
may be affected by the make-ready.

(1) For attachments in the commu-
nications space, the notice shall:

(i) Specify where and what make-
ready will be performed.

(ii) Set a date for completion of
make-ready that is no later than 60
days after notification is sent (or 105
days in the case of larger orders, as de-
scribed in paragraph (g) of this sec-
tion).

(iii) State that any entity with an ex-
isting attachment may modify the at-
tachment consistent with the specified
make-ready before the date set for
completion.

(iv) State that the utility may assert
its right to 15 additional days to com-
plete make-ready.

(v) State that if make-ready is not
completed by the completion date set
by the utility (or, if the utility has as-
serted its 15-day right of control, 15
days later), the cable operator or tele-
communications carrier requesting ac-
cess may complete the specified make-
ready.

(vi) State the name, telephone num-
ber, and e-mail address of a person to
contact for more information about the
make-ready procedure.

(2) For wireless attachments above
the communications space, the notice
shall:

(i) Specify where and what make-
ready will be performed.

(ii) Set a date for completion of
make-ready that is no later than 90
days after notification is sent (or 135
days in the case of larger orders, as de-
scribed in paragraph (g) of this sec-
tion).

(iii) State that any entity with an ex-
isting attachment may modify the at-
tachment consistent with the specified
make-ready before the date set for
completion.

(iv) State that the utility may assert
its right to 15 additional days to com-
plete make-ready.

(v) State the name, telephone num-
ber, and e-mail address of a person to
contact for more information about the
make-ready procedure.

§1.1420

(f) For wireless attachments above
the communications space, a utility
shall ensure that make-ready is com-
pleted by the date set by the utility in
paragraph (e)(2)(ii) of this section (or,
if the utility has asserted its 15-day
right of control, 15 days later).

(g) For the purposes of compliance
with the time periods in this section:

(1) A utility shall apply the timeline
described in paragraphs (c¢) through (e)
of this section to all requests for pole
attachment up to the lesser of 300 poles
or 0.5 percent of the utility’s poles in a
state.

(2) A utility may add 15 days to the
survey period described in paragraph
(c) of this section to larger orders up to
the lesser of 3000 poles or 5 percent of
the utility’s poles in a state.

(3) A utility may add 45 days to the
make-ready periods described in para-
graph (e) of this section to larger or-
ders up to the lesser of 3000 poles or 5
percent of the utility’s poles in a state.

(4) A utility shall negotiate in good
faith the timing of all requests for pole
attachment larger than the lesser of
3000 poles or 5 percent of the utility’s
poles in a state.

(5) A utility may treat multiple re-
quests from a single cable operator or
telecommunications carrier as one re-
quest when the requests are filed with-
in 30 days of one another.

(h) A utility may deviate from the
time limits specified in this section:

(1) Before offering an estimate of
charges if the parties have no agree-
ment specifying the rates, terms, and
conditions of attachment.

(2) During performance of make-
ready for good and sufficient cause
that renders it infeasible for the utility
to complete the make-ready work
within the prescribed time frame. A
utility that so deviates shall imme-
diately notify, in writing, the cable op-
erator or telecommunications carrier
requesting attachment and other af-
fected entities with existing attach-
ments, and shall include the reason for
and date and duration of the deviation.
The utility shall deviate from the time
limits specified in this section for a pe-
riod no longer than necessary and shall
resume make-ready performance with-
out discrimination when it returns to
routine operations.
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(i) If a utility fails to respond as
specified in paragraph (c) of this sec-
tion, a cable operator or telecommuni-
cations carrier requesting attachment
in the communications space may, as
specified in §1.1422, hire a contractor to
complete a survey. If make-ready is
not complete by the date specified in
paragraph (e)(1)(ii) of this section, a
cable operator or telecommunications
carrier requesting attachment in the
communications space may hire a con-
tractor to complete the make-ready:

(1) Immediately, if the utility has
failed to assert its right to perform re-
maining make-ready work by notifying
the requesting attacher that it will do
s0; or

(2) After 15 days if the utility has as-
serted its right to perform make-ready
by the date specified in paragraph
(e)(1)(ii) of this section and has failed
to complete make-ready.

[76 FR 26640, May 9, 2011]

§1.1422 Contractors for survey and
make-ready.

(a) A utility shall make available and
keep up-to-date a reasonably sufficient
list of contractors it authorizes to per-
form surveys and make-ready in the
communications space on its utility
poles in cases where the utility has
failed to meet deadlines specified in
§1.1420.

(b) If a cable operator or tele-
communications carrier hires a con-
tractor for purposes specified in §1.1420,
it shall choose from among a utility’s
list of authorized contractors.

(c) A cable operator or telecommuni-
cations carrier that hires a contractor
for survey or make-ready work shall
provide a utility with a reasonable op-
portunity for a utility representative
to accompany and consult with the au-
thorized contractor and the cable oper-
ator or telecommunications carrier.

(d) The consulting representative of
an electric utility may make final de-
terminations, on a nondiscriminatory
basis, where there is insufficient capac-
ity and for reasons of safety, reli-
ability, and generally applicable engi-
neering purposes.

[76 FR 26640, May 9, 2011]
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§1.1424 Complaints by incumbent
local exchange carriers.

Complaints by an incumbent local
exchange carrier (as defined in 47
U.S.C. 251(h)) or an association of in-
cumbent local exchange carriers alleg-
ing that a rate, term, or condition for
a pole attachment is not just and rea-
sonable shall follow the same com-
plaint procedures specified for other
pole attachment complaints in this
part, as relevant. In complaint pro-
ceedings where an incumbent local ex-
change carrier (or an association of in-
cumbent local exchange carriers)
claims that it is similarly situated to
an attacher that is a telecommuni-
cations carrier (as defined in 47 U.S.C.
251(a)(5)) or a cable television system
for purposes of obtaining comparable
rates, terms or conditions, the incum-
bent local exchange carrier shall bear
the burden of demonstrating that it is
similarly situated by reference to any
relevant evidence, including pole at-
tachment agreements. If a respondent
declines or refuses to provide a com-
plainant with access to agreements or
other information upon reasonable re-
quest, the complainant may seek to ob-
tain such access through discovery.
Confidential information contained in
any documents produced may be sub-
ject to the terms of an appropriate pro-
tective order.

[76 FR 26641, May 9, 2011]

Subpart K—Implementation of the
Equal Access to Justice Act
(EAJA) in Agency Pro-
ceedings

AUTHORITY: Sec. 203(a)(1), Pub. L. 96-481, 94
Stat. 2325 (5 U.S.C. 504(c)(1)).

SOURCE: 47 FR 3786, Jan. 27, 1982, unless
otherwise noted.

GENERAL PROVISIONS

§1.1501 Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504 (called the EAJA in this sub-
part), provides for the award of attor-
ney’s fees and other expenses to eligi-
ble individuals and entities who are
parties to certain administrative pro-
ceedings (called adversary adjudications)
before the Commission. An eligible
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