§ 73.3593

47 CFR Ch. I (10–1–19 Edition)

conditional grant of one of the applications and designate all of the mutually
exclusive applications for hearing.
Such conditional grant will be made
upon the express condition that such
grant is subject to being withdrawn if,
at the hearing, it is shown that public
interest will be better served by a
grant of one of the other applications.
Such conditional grants will be issued
only where it appears:
(1) That some or all of the applications were not filed in good faith but
were filed for the purpose of delaying
or hindering the grant of another application; or
(2) That public interest requires the
prompt establishment of broadcast
service in a particular community or
area; or
(3) That a grant of one or more applications would be in the public interest,
and that a delay in making a grant to
any applicant until after the conclusion of a hearing on all applications
might jeopardize the rights of the
United States under the provisions of
international agreement to the use of
the frequency in question; or
(4) That a grant of one application
would be in the public interest, and
that it appears from an examination of
the remaining applications that they
cannot be granted because they are in
violation of provisions of the Communications Act, other statutes, or the
provisions of the FCC rules.
(b) When two or more applications
for the same AM, FM or TV assignment
have been designated for hearing, the
FCC may, if the public interest will be
served thereby, make a conditional
grant to a group composed of any two
or more of the competing applicants,
such grant to terminate when the successful applicant commences operation
under the terms of a regular authorization. No conditional grant will be made
unless all of the competing applicants
have been afforded a reasonable opportunity to participate in the group seeking the conditional grant. In its application, the group shall include a special showing as to the need for the
service pending operation by the successful applicant under the terms of a
regular authorization; the effect, if
any, of a grant on the position of any
applicant which is not a member of the

group; and any other factors which are
deemed pertinent to the public interest
judgment.
[44 FR 38507, July 2, 1979]

§ 73.3593 Designation for hearing.
If the FCC is unable, in the case of
any application for an instrument of
authorization, to make the findings
specified in § 73.3591(a), it will formally
designate the application for hearing
on the grounds or reasons then obtaining and will forthwith notify the applicant and all known parties in interest
of such action and the grounds and reasons therefor, specifying with particularity the matters and things in issue
but not including issues or requirements phrased generally. If, however,
the issue to be resolved is limited to
the mutual exclusivity of applications
for initial authorizations or for major
changes to existing stations, that mutual exclusivity shall be resolved pursuant to competitive bidding procedures identified in subpart I (unreserved channels) or point system procedures identified in subpart K (reserved
channels).
[65 FR 36379, June 8, 2000]

§ 73.3594 Local public notice of designation for hearing.
(a) Except as otherwise provided in
paragraph (c) of this section when an
application subject to the provisions of
§ 73.3580 (except for applications for
International broadcast, low power TV,
TV translator, FM translator, and FM
booster stations) is designated for
hearing, the applicant shall give notice
of such designation as follows: Notice
shall be given at least twice a week, for
2 consecutive weeks within the 3-week
period immediately following release of
the FCC’s order, specifying the time
and place of the commencement of the
hearing, in a daily newspaper of general circulation published in the community in which the station is located
or proposed to be located.
(1) However, if there is no such daily
newspaper published in the community, the notice shall be given as follows:
(i) If one or more weekly newspapers
of general circulation are published in
the community in which the station is
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located or proposed to be located, notice shall be given in such a weekly
newspaper once a week for 3 consecutive weeks within the 4-week period
immediately following the release of
the FCC’s order, specifying the time
and place of the commencement of the
hearing;
(ii) If no weekly newspaper of general
circulation is published in the community in which the station is located or
proposed to be located, notice shall be
given at least twice a week for 2 consecutive weeks within the 3-week period immediately following the release
of the FCC’s orders, specifying the time
and place of the commencement of the
hearing in the daily newspaper having
the greatest general circulation in the
community in which the station is located or proposed to be located.
(2) In the case of an application for a
permit pursuant to Section 325(c) of
the Communications Act, the notice
shall be given at least twice a week for
2 consecutive weeks within the 3-week
period immediately following release of
the FCC’s order, specifying the time
and place of the commencement of the
hearing in a daily newspaper of general
circulation in the largest city in the
principal area to be served in the
United States by the foreign radio
broadcast station.
(3) In the case of an application for
change in the location of a station, the
notice shall be given both in the community in which the station is located
and in the community in which the
station is proposed to be located.
(b) When an application which is subject to the provisions of § 73.3580 and
which seeks modification, assignment,
transfer, or renewal of an operating
broadcast station is designated for
hearing (except for applications for an
International broadcast, low power TV,
TV translator, FM translator, or FM
booster stations), the applicant shall,
in addition to giving notice of such designation as provided in paragraph (a) of
this section, cause the same notice to
be broadcast over that station at least
once daily for 4 days in the second
week immediately following the release of the FCC’s order, specifying the
time and place of the commencement
of the hearing. In the case of both commercial and noncommercial TV broad-

cast stations such notice shall be
broadcast orally with the camera focused on the announcer. The notice required by this paragraph shall be
broadcast during the following periods:
(1) For commercial TV stations, between 7:00 p.m. and 10:00 p.m.
(2) For commercial AM and FM stations, between 7:00 a.m. and 10:00 a.m.,
but if such stations do not operate during those hours, then between 6:00 p.m.
and 9:00 p.m.
(3) For noncommercial educational
TV stations, between 7:00 p.m. and 10:00
p.m., but if the period of broadcast of
notice falls within a portion of the year
during which such stations do not
broadcast, then such stations need not
comply with the provisions of this
paragraph.
(4) For noncommercial educational
AM and FM stations, between 3:00 p.m.
and 10:00 p.m., but if the period of
broadcast of notice falls within a portion of the year during which such stations do not broadcast, then such stations need not comply with the provisions of this paragraph.
(c) If the station in question is the
only operating station in its broadcast
service which is located in the community
involved,
or
if
it
is
a
noncommerical educational station,
publication of the notice in a newspaper, as provided in paragraph (a) of
this section, is not required, and publication by broadcast over that station
as provided in paragraph (b) of this section shall be deemed sufficient to meet
the requirements of paragraphs (a) and
(b) of this section. However, noncommercial educational stations which
do not broadcast during the portion of
the year in which the period of broadcast of notice falls must comply with
the provisions of paragraph (a) of this
section.
(d) The notice required by paragraphs
(a) and (b) of this section shall state:
(1) The name of the applicant or applicants designated for hearing.
(2) The call letters, if any, of the stations or stations involved, and the frequencies or channels on which the station or stations are operating or proposed to operate.
(3) The time and place of the hearing.
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(4) The issues in the hearing as listed
in the FCC’s order or summary of designation for hearing.
(5) A statement that a copy of the application, amendment(s), and related
material are on file for public inspection at a stated address in the community in which the station is located or
is proposed to be located. See §§ 73.3526
and 73.3527.
(e) When an application for renewal
of license is designated for hearing, the
notice shall contain the following additional statements:
(1) Immediately preceding the listing
of the issues in the hearing:
The application of this station for a renewal of its license to operate this station in
the public interest was tendered for filing
with the Federal Communications Commission on (date). After considering this application, the FCC has determined that it is necessary to hold a hearing to decide the following questions:

(2) Immediately following the listing
of the issues in the hearing:
The hearing will be held at (place of hearing) commencing at (time), on (date). Members of the public who desire to give evidence
concerning the foregoing issues should write
to the Federal Communications Commission,
Washington, DC 20554, not later than (date).
Letters should set forth in detail the specific
facts concerning which the writer wishes to
give evidence. If the FCC believes that the
evidence is legally competent, material, and
relevant to the issues, it will contact the
person in question.
(Here the applicant shall insert, as the
date on or before which members of the public who desire to give evidence should write
to the FCC, the date 30 days after the date of
release of the FCC’s order specifying the
time and place of the commencement of the
hearing.)

(f) When an application for a low
power TV, TV translator, FM translator, or FM booster station which is
subject to the provisions of § 73.3580 is
designated for hearing, the applicant
shall give notice of such designation as
follows: Notice shall be given at least
once during the 2-week period immediately following release of the FCC’s
order, specifying the time and place of
the commencement of the hearing in a
daily, weekly or biweekly publication
having general circulation in the community or area to be served. However,
if there is no publication of general cir-

culation in the community or area to
be served, the applicant shall determine an appropriate means of providing the required notice to the general public, such as posting in the local
post office or other public place. The
notice shall state:
(1) The name of the applicant or applicants designated for hearing.
(2) The call letters, if any, of the station or stations involved, the output
channel or channels of such stations,
and, for any rebroadcasting, the call
letters, channel and location of the station or stations being or proposed to be
rebroadcast.
(3) The time and place of the hearing.
(4) The issues in the hearing as listed
in the FCC’s order or summary of designation for hearing.
(5) If the application is for renewal of
license, the notice shall contain, in addition to the information required by
paragraphs (f) (1) through (4) of this
section, the statements required by
paragraph (e) of this section.
(g) Within 7 days of the last day of
publication or broadcast of the notice
required by paragraphs (a) and (b) of
this section, the applicant shall file a
statement in triplicate with the FCC
setting forth the dates on which the
notice was published, the newspaper in
which the notice was published, the
text of the notice, and/or, where applicable, the date and time the notice was
broadcast and the text thereof. When
public notice is given by other means,
as provided in pararaph (f) of this section, the applicant shall file, within 7
days of the giving of such notice, the
text of the notice, the means by which
it was accomplished, and the date
thereof.
(h) The failure to comply with the
provisions of this section is cause for
dismissal of an application with prejudice. However, upon a finding that applicant has complied (or proposes to
comply) with the provisions of Section
311(a)(2) of the Communications Act,
and that the public interest, convenience and necessity will be served
thereby, the presiding officer may authorize an applicant, upon a showing of
special circumstances, to publish notice in a manner other than that prescribed by this section; may accept
publication of notice which does not
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conform strictly in all respects with
the provisions of this section; or may
extend the time for publishing notice.

or minority controlled entity in furtherance of our Minority Ownership
Policy.
(b)(1) The commencement date of the
one-year period set forth in paragraph
(a) of this section shall be the date on
which the station initiated program
tests in accordance with § 73.1620 or
§ 74.14.
(2) In determining whether the station has been operating on-air for one
year, the FCC will calculate the period
between the date of initiation of program tests (as specified in paragraph
(b)(1) of this section) and the date the
application for transfer or assignment
is tendered for filing with the FCC.
(c)(1) As used in paragraphs (c) and
(d) of this section:
(i) Unbuilt station refers to an AM,
FM, or TV broadcast station or a low
power TV or TV translator station for
which a construction permit is outstanding, and, regardless of the stage
of physical completion, as to which
program tests have not commenced or,
if required, been authorized.
(ii) Seller includes the assignor(s) of a
construction permit for an unbuilt station, the transferor(s) of control of the
holder of such construction permit, and
any principal or such assignor(s) or
transferor(s) who retains an interest in
the permittee or acquires or reacquires
such interest within 1 year after commencing program tests.
(iii) The provisions of paragraphs (c)
and (d) of this section apply only to
mutually
exclusive
noncommercial
educational applications filed on or
after the release of the Report and
Order in MM Docket 98–43, where the
construction permit is issued pursuant
to settlement agreement.
(2) The FCC will not consent to the
assignment or transfer of control of the
construction permit of an unbuilt station if the agreements or understandings between the parties provide
for, or permit, payment to the seller of
a sum in excess of the aggregate
amount clearly shown to have been legitimately and prudently expended and
to be expended by the seller, solely for
preparing, filing, and advocating the
grant of the construction permit for
the station, and for other steps reasonably necessary toward placing the station in operation.

[44 FR 38508, July 2, 1979, as amended at 47
FR 21495, May 18, 1982; 48 FR 9012, Mar. 3,
1983; 49 FR 38132, Sept. 27, 1984; 51 FR 19347,
May 29, 1986; 52 FR 21686, June 9, 1987; 58 FR
51251, Oct. 1, 1993]

§ 73.3597 Procedures on transfer and
assignment applications.
(a) If, upon the examination of an application for FCC consent to an assignment of a broadcast construction permit or license or for a transfer of control of a corporate permittee or licensee, it appears that the station involved has been operated on-air by the
current licensee or permittee for less
than one year, the application will be
designated for hearing on appropriate
issues unless the FCC is able to find
that:
(1) The permit or license was not authorized either through the Minority
Ownership Policy or after a comparative hearing or, in the case of low
power TV and TV translator stations,
the permit or license was not authorized after a lottery in which the permittee or licensee benefited from minority or diversity preferences;
(2) The application involves an FM
translator station or FM booster station only;
(3) The application involves a pro
forma assignment or transfer of control; or
(4) The assignor or transferor has
made an affirmative factual showing,
supported by affidavits of a person or
persons with personal knowledge thereof, which establishes that, due to unavailability of capital, to death or disability of station principals, or to
other changed circumstances affecting
the licensee or permittee occurring
subsequent to the acquisition of the license or permit, FCC consent to the
proposed assignment or transfer of control will serve the public interest, convenience and necessity.
(5) the assignee or transferee has
made an affirmative factual showing,
supported by affidavits of a person or
persons with personal knowledge thereof, which established that the proposed
transaction would involve an assignment or transfer to a minority-owned

371

VerDate Sep<11>2014

14:12 Jan 24, 2020

Jkt 247217

PO 00000

Frm 00381

Fmt 8010

Sfmt 8010

Y:\SGML\247217.XXX

247217

